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THE    LAW    OF    CONTRACTS. 


CHAPTER  VIL 

GTJAKANrY    OR   SURETYSHIP. 

Sect.  L — What  is  a  Guaramty. 

Oeiginally,  the  words  warranty  and  guaranty  were  the 
same ;  the  letter  g-,  of  the  Norman  French,  being  convertible 
with  the  w  of  the  German  and  English,  as  in  the  names  Wil- 
liam or  GuiUaume.  They  are  now  sometimes  used  indiscrim- 
inately ;  but,  in  general,  warranty  is  applied  to  a  contract  as  to 
the  title,  quality,  or  quantity  of  a  thing  sold,  which  we  have 
aheady  considered  under  the  head  of  sales;  and  guaranty  is 
held  to  be  the  contract  by  which  one  person  is  bound  to  another, 
for  the  due  fulfilment  of  a  promise  or  engagement  of  a  third 
party.     And  this  we  shall  now  consider. 

In  general,  a  guaranty  is  hot  negotiable,  nor  in  any  way  trans- 
ferable, so  as  to  enable  an  action  to  be  maintained  upon  it  by 
any  other  person  than  him  with  whom  the  contract  is  made,  (a) 

(a)  True  v.  Fuller,  21  Pick.  140;  Tyler  strument  may  be  in  the  form  of  a  guaranty, 

V.  Binney,  7  Mass.  479;  Laraourieux  v.  yet  if  it  contain  in  itself  all  the  elementa 

Hewitt,  h  Wend.  307  ;  Springer  v.  Hutch-  of  a  negotiable  promissory  note,  it  is  then 

inson,  19  Me.  359 ;  McDoal  u.  Yeoraans,  negotiable.      See   Ketchell   w.  JBurns,   24 

8    Watts,  361;    Canfield  v.  Vaughan,  8  Wend.  456.     In  this  case  the  instrument 

Mart.   (La.),  682;   Upham  t).  Prince,  12  was  as  follows  :  "For  and  in  consideration 

Mass.  14  ;  Millcru.  Gaston,  2  Hill  (N.  Y.),  of  thirty-one  dollars  and  fifty  cents  receiv- 

188  ;  Watson  v.  McLaren,  19  Wend.  557 ;  ed  of  B.  F.  Spencer,  I  hereby  guarantee 

Tuttle   V.    Bartholomew,    1 2    Met.    452 ;  the  payment  and  collection  of  the  within 

Tayler  v.  Binney,  7  Mass.  479 ;  Ten  Eyck  note  to  him  or  bearer.    Auburn,  Sept.  25, 

V.  Brown,  4  Chand.  151  ;  Tinker  v.  Mc-  1837."     (Signed)   Thomas  Burns.     And 

Cauley,  3  Mich.  188.     Although  the  in-  it  was 'ieW  negotiable.     In  Keed  w.  Garvin, 

(3) 
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It  is  a  promise  to  pay  the  debt  of  another ;  but  the  guarantor 
may  be  held,  although  no  suit  could  be  maintained  upon  the 
original  debt ;  and  such  guaranty  may  have  been  required  for 
the  very  reason  that  the  original  debt  could  not  be  enforced  at 
law;  as  where  the  guarantor  promises  to  be  responsible  for 
goods  to  be  supplied  to  a  married  woman,  (b)  or  to  be  sold  to 
an  infant,  not  being  necessaries,  (c)  But  where  the  original 
debt  is  not  enforceable  at  law,  the  promise  to  be  responsible  for 
it  is  considered,  for  some  purposes,  as  direct  and  not  collateral ; 
as,  in  fact,  the  original  promise,  (d)  But  if  an  infant  purchase 
necessaries,  and  give  a  promissory  note  signed  by  himself,  and 
by  another  as  surety,  who  pays  the  note,  such  surety  can  recover 
the  amount,  so  paid,  of  the  infant,  (e)     In  general,  the  hability 


12  S.  &  R.  100,  it  was  held,  that  a  guaran- 
ty given  by  the  assignor  of  a  bond  runs 
witli  it  into  whosesoever  hands  it  may 
come,  and  the  guarantor  cannot  be  a  wit- 
ness. See  McLaren  v.  Watson,  26  Wend. 
425;  Adams  v.  Jones,  12  Pet.  207;  Wal- 
ton V.  Dodson,  3  C.  &  P.  1G3;  Bradley 
V.  Gary,  8  Greenl.  (Bennett's  ed.),  234; 
Phillips  V.  Bateman,  16  East,  3.56.  If  a 
guaranty  is  directed  to  a  particular  house, 
by  name,  and  anotlier  house  advance 
goods  upon  it,  they  have  no  claim  upon 
the  guarantor.  Bleeker  v.  Hyde,  3  Mc- 
Lean, 279  ;  Grant  v.  Nayloi',  4  Cnmoh, 
224  ;  contra,  sec  McNaughton  v.  Conkling, 
9  Wis.  317.  And  if  the  letter  of  guaran- 
ty is  addressed  to  two  persons  and  receiv- 
ed and  acted  upon  by  one  only,  the  guar- 
antor is  not  l)Ound.  Smith  v.  Jlontgom- 
ery,  3  Te.\.  199  ;  Myers  v.  Edge,  7  t.  R. 
254.  But  where  the  guaranty  is  addressed 
to  no  person  in  particular  it  may  be  acted 
upon  by  any  one,  and  if  such  appear  to  be 
the  intention  of  tlic  parties,  goods  may  be 
furnished  by  several  different  dealers  on 
the  faitli  of  tlie  guaranty.  Lowry  v.  Ad- 
ams, 22  Vt.  160.  And  in  Vermont  it 
would  seem  that  a  guaranty  is  negotiable. 
Partridge  v.  Davis,  20  Vt.  499. 

(6)  See  Mnggs  u.  Ames,  4  Bing.  470; 
Connerat  i'.  Goldsmith,  6  Geo.  14. 

(c)  See  Conn  v.  Coburn,  7  N.  H.  368. 

(rf)  Harris  v.  Huntbach,  1  BniT.  373, 
and  Reid  c.  Nash,  there  cited.  See  also, 
Buckmyr  v.  Darnall,  2  Ld.  Raym.  1085. 

{e)  Conn  v.  Coburn,  7  N.  H.  368.  In 
such  case  the  cause  of  action  arises  when 
the  surety  pays  the  note.  Upon  the 
point  whether  such   undertaking   by  the 


surety  is  original  or  collateral,  Parser, 
J.,  observed  :  "  It  is  very  clear  that  this 
note  cannot  be  regarded  as  an  extin- 
guishment of  the  debt  of  Coburn,  so  as  to 
make  him  immediately  liable  to  the  plain- 
tiff upon  the  giving  of  the  note.  The  debt 
arose  by  the  purchase  and  execution  of 
the  note.  That  was  the  contract,  that  he 
should  have  the  goods  on  giving  the  note. 
The  giving  of  a  note,  by  an  infant,  for  a 
debt  due  for  necessaries,  does  not  cancel 
that  debt,  unless  the  note  be  paid  (3  N. 
H.  348) ;  and  the  giving  of  such  a  note, 
with  a  surety,  certainly  does  not  furnish 
evidence  that  the  creditor  intended  to  dis- 
cliarge  the  infant  from  all  responsibility 
on  account  of  the  demand  due  him  by 
reason  of  the  articles  furnished.  If  the 
infant  is  not  liable  on  the  note,  as  he 
would  not  be  if  he  elected  to  avoid  such 
liability,  an  assumpsit  upon  the  delivery 
of  the  goods  must  be  considered  as  sub- 
sisting against  him,  and  the  note  of  the 
surety  be  regarded  as  a  collateral  security 
for  the  payment.  In  this  case  nothing 
was  ])aid  at  the  time  by  the  plaintiff.  He 
only  became  surety  for  the  payment.  That 
was  the  contract  as  agreed  to  by  all  the 
parties.  Had  the  plaintiff  given"  his  sole 
note,  the  case  might  have  been  different. 
He  would  then  have  assumed  the  whole 
liability,  by  the  terms  of  the  agreement, 
and  the  goods  have  been  delivered  entirely 
upon  his  credit.  The  defendant  would 
have  had  no  further  concern  with  it,  and 
no  right  to  interfere.  But  that  was  not 
the  case  here.  The  defendant  had  the 
right  to  pay  and  take  up  the  note  given  by 
himself  and  the  plaintiff,  and  he  had  this 


CH.  VII.]  GUARANTY.  6 

of  the  guarantor  is  measured  by  that  of  the  principal,  and  will 
be  so  construed,  unless  a  less  or  a  larger  liability  is  expressly 
assumed  by  the  guarantor;  as  if  he  guaranteed  payment 
of  a  note  by  an  indorser,  whether  the  indorser  were  notified  or 
not. 

No  special  words,  or  form,  are  necessary  to  constitute  a 
guaranty.  K  the  parties  clearly  manifest  that  intention,  it  is 
sufficient ;  and  if  the  guaranty  admits  of  more  than  one  inter- 
pretation, and  the  guarantee  has  acted  to  his  own  detriment 
with  the  assent  of  the  other  party,  as  by  advancing  money,  on 
the  faith  of  one  interpretation,  that  will  prevail,  although  it  be 
one  which  is  most  for  the -interest  of  the  guarantee,  (/)  StiU 
the  contract  is  construed,  if  not  strictly,  accurately,  (g)  and  a 
guaranty  of  the  notes  or  debts  of  one,  not  only  does  not  extend 
to  his  notes  given  jointly  with  another,  (A)  but  if  that  one  varies 
his  business  so  as  to  change  his  liability  from  that  which  it  was 
intended  to  guarantee,  it  would  seem  that  the  guarantor  is  dis- 
charged, (i)  And  the  guarantor  who  pays  the  debt  of  his  prin- 
cipal is  entitled  to  all  the  securities  of  the  creditor,  who  must 
preserve  them  unifnpaired ;  (j)  and  equity  will  restrain  a  guaran- 
tee from  enforcing  his  guaranty,  until  he  has  done  what  is  ne- 

right  only  because  he  was  in  fact  a  debtor.         [g)  Bigelow  v.  Benton,  14  Barb.  123 

He  most   unquestionably  liad  a  right  to  Ryan  v.  Trustees,   14  111.  20;  Fisher  v. 

pay  a  note  upon  which  he  was  a  promisor.  Cutter,  20  IMo.  206. 
Suppose  he  liad  paid,  whose  debt  would         (A)  Russell  v,  Perliins,  1  Mason,  .368. 
he  have   discharged?     If  the   plaintiff's         (i)   Id.;    Wright  v.   Russell,   3  Wils. 

debt,  then    he    must   have   had   a   claim  530,  s.  c.  2  W.  Bl.  934 ;  Dry  v.  Davy,  10 

against  the  plaintiff.     But  no  such  claim  A.  &  E.  30. 

could  have  arisen  upon  such  payment.     If         {j)  Craythome  v.  Swinburne,  14  Ves. 

he  liad  paid,  then  he  would  have  dischai-ged  162;  Parsons  v.  Briddock,  2  Vem.  608; 

his  own  debt.     But  how  could  this  be,  if  Wright  v.  Moreley,  11  Ves.  12;  Copis  «. 

his  debt  had  been  paid  by  the  giving  of  the  Middleton,  Turn.  &  R.  224  ;   Hodgson  v. 

note  itself?     Had  the  defendant  paid  the  Shaw,  3  Myl.  &  K.  183;   Yonge  v.  Rey- 

note  no  right  of  action  would  ever  have  nell,  lH  E.  L.  &  B.  237,  s.  c.  9  Hare,  809 ; 

accrued  to  the  plaiutitf  against  him.  Under  Moi)aniels  v.  Flower  Brook  Manf  Co.  22 

such  circumstances  there  is  no  ground  for  Vt.  286  ;    Grove   v.  Brien,   1    Md.   438 ; 

the  position  that  the  giving  of  the  note  Mathews  v.  Aikin,  1  Comst.  595 ;  Watson 

was  of  itself  a  payment  of  the  defendant's  v.  Alcock,  19  E.  L.  &  E.  239  ;  Strong  v, 

debt,  so  that  a  cause  of  action  arose  ira-  Foster,  33  E.  L.  &  B.  282,  s.  c.  17  C.  B. 

mediately  to  the  plaintiff  upon  its  execu- •  201  ;  Pearl  St.  Cong.  Soc.  .u.  Imlay,  23 

tion ;  and  the  jury  were  coiTectly  instruct-  Conn.   10.     In   Chapman   v.  Collins,   12 

ed  that  the  cause  of  action  arose  when  the  Cush.  163.     Held,  that  payment  of  a  note 

defendant  paid  the  money.     Clark  u.  Fox-  by  a  principal   discharges   the  surety,  so 

craft,  7  Gi-eenl.  348."  that  the  note  cannot  again  be  put  in  cir- 

(/)  Bell  V.  Bruen,  1  How.  186  ;  Law-  cnlation  against  him. 
rence  v,  McCalmont,  2  id.  449 ;  Tatum  v 
Bonner,  27  Miss.  760. 
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cessary  to  turn  these  securities  to  account,  if  he  alone  can  do 
this,  (k)  So  if  the  creditor  agree  with  the  principal  that  the 
debt  shall  be  reduced  or  abated  in  a  certain  proportion,  the  guar- 
antor consenting,  he  cannot  hold  the  whole  of  the  original  guar- 
anty, but  must  permit  that  to  be  abated  or  reduced  in  the  same 
proportion.  (I)  But  after  the  guarantor  has  paid  the  debt,  he 
has  no  right  to  demand  an  assignment  to  himself  of  the  debt, 
or  of  the  instrument  which  creates  or  expresses  the  debt,  if 
a  promissory  note,  bond,  or  the  like,  for  the  very  reason  that  the 
debt,  and  with  it  the  instrument,  has  been  discharged,  and  so 
made  of  no  eflFect.  (m) 

It  should  be  added,  that  unless  the  conditions  of  a  guaranty 
are  strictly  complied  with  by  the  party  to  whom  it  was  given, 
the  guarantor  wiU  not  be  bound,  (n) 


SECTION    II. 


OF   THE    CONSIDERATION. 

Although  the  promise  to  pay  the  debt  of  another  be  in  writ- 
ing, it  is  nevertheless  of  no  force  unless  founded  upon  a  con- 
sideration, (o)     It  is  itself  a  distinct  contract,  and  must  rest 

[k]    Cotton    u.    Blane,    2   Anst.    544;  Page,  17  Penn.  St.  469.     For  the  law  will 

Wright  V.  Nutt,  3  Bro.  Ch.  .326,  s.  c.  1  not,  as  a  general  rule,  imply  a  considera- 

H.  Bl.  137  ;  Wright  v.  Simpson,  6  Ves.  tion  from  the  fact  that  the  agreement  was 

728.  in  writing.     Dodge  !'.  Burdell,  13  Conn. 

(/)  Bardwell  v.  Lydell,  7  Bing.  489.  170;  Cutler  u.  Everett,  33  Me.  201.     For- 

(m)    Copis  V.  Middleton,  Turn.  &   R.  bearance,  however,  is  a  good  considera- 

224  ;  Hodgson  v.  Shaw,  3  Myl.  &  K.  183  ;  tion  for  the  guaranty.     Sage  v.  Wilcox, 

Pray  v.  Maine,  7    Cush.  253.      But  see  6  Conn.  81;  Russell  v.  Babcock,  14  Me! 

Low  V.  Blodgett,  1  Foster  (N.  H.),  121;  138;   Oldershaw  v.  King,  2   Hm-1.  &  N, 

Goodyear?).  Watson,  14  Barb.  486;  Edg-  517,     And   if  the  guaranty  is  given  co- 

erly  v.  Emerson,  3  Foster  (N.  H.),  557  ;  temporaneously  with  the  original  debt,  no 

Alden  !!.  Clark,  11  How.  Pr.  209.  other  consideration  is  necessary.     Bailey 

(n)  Leeds  v.  Dunn,  10  N.  Y.  (6  Seld.),  v.  Freeman,  11  Johns.  221 ;  Hunt  v.  Ad- 

469.  ams,  5  Mass.  358  ;  Wheelwright  v.  Moore, 

(o)  Wain  V.  Warlters,  5  East,  10;  El-  2    Hall,    143;    Rabaud  v.   De   Wolf,    1 

liott  V.  Giese,  7  Har.  &  J.  457 ;  Leonard  Paine,  C.  C.  580.     So  where   the  guar- 

V.  Vredenburgh,  8   Johns.  29  ;  Bailey  v.  anty  of  a  note  is  made  at  the  same  time 

Freeman,  4  id.  280;    Clark   v.  Small,  6  with  its   transfer,  the  transfer  is  a   suffl- 

Yerg.  418;  Aldridge  t).  Turner,  1  G.  &  J.  cient   consideration   to  support  the  guar- 

427  ;  Neelson  v.  Sanborne,  2  N.  H.  414;  antv.     How  v.  Kemball,  2  McLean,  103 ; 

Tenny  v.  Prince,  4  Pick.  385 ;    Cobb  v.  Giliighan  v.  Boardman,   29  Me.  79.     See 
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upon  its  own  consideration ;  but  this  consideration  may  be  the 
same  with  that  on  which  the  original  debt  is  founded,  for  which 
the  guarantor  is  liable.  The  rule  of  law  is  this.  If  the  original 
debt  or  obligation  is  already  incurred  or  undertaken  previous  to 
the  collateral  undertaking,  then  there  must  be  a  new  and  dis- 
tinct consideration  to  sustain  the  guaranty,  (p)  But  if  the 
original  debt  or  obligation  be  founded  upoil  a  good  considera- 
tion, and  at  the  time  when  it  is  incurred  or  undertaken,  or  be- 
fore that  time,  the  guaranty  is  given  and  received,  and  enters 
into  the  inducement  for  giving  credit  or  supplying  goods,  then 
the  consideration  for  which  the  original  debt  is  incurred,  is  re- 
garded as  a  consideration  also  for  the  guaranty,  [q)  It  is  not 
necessary  that  any  consideration  pass  directly  from  the  party 
receiving  the  guaranty  to  the  party  giving  it.  If  the  party  for 
whom  the  guaranty  is  given  receive  a  benefit,  or  the  party  to 
whom  it  is  given  receive  an  injury,  in  consequence  of  the  guar- 
anty and  as  its  inducement,  this  is  a  sufficient  considera- 
tion, (r) 

Wherever  any  fraud  exists  in  the  consideration  of  the  con- 
tract of  guaranty,  or  in  the  circumstances  which  induced  it,  the 
contract  is  entirely  null.  As  where  a  guaranty  was  given  for 
the  price  of  a  large  amount  of  iron,  and  it  was  proved  that  the 
buyer  by  arrangement  with  the  seller  paid  something  more 
than  the  fair  price,  which  addition  was  to  go  towards  the  pay- 


Brown  V.  Curtiss,  2  Comst.  225.  But  a  Conkey  v.  Hopkins,  17  Johns.  113  ;  Gar- 
guaranty  of  payment  of  a  preexisting  diner  v.  Hopkins,  5  Wend.  23 ;  Rabaud 
promissory  note,  wliere  tlie  only  consider-  v.  De  Wolf,  1  Paine,  C.  C.  580.  See 
ation  is  a  past  benefit  or  favor  conferred,  How  v.  Kcmball,  2  McLean,  103 ;  Kurtz 
and  without  any  design  or  expectation  of  v.  Adams,  7  Eng.  (Ark.),  174. 
remuneration,  is  without  sufScient  consid-  (r)  Bickford  v.  Gibbs,  8  Cush.  156; 
eration  and  cannot  be  enforced.  Ware  v.  Morly  v.  Boothby,  3  Bing.  113,  Best,  C. 
Adams,  24  Me.  177.  J.;   Leonard  v.  Vredenburgh,  8   Johns. 

( p)  Rabaud  v.  De  Wolf,  1  Paino,  C.  C.  29.     In  this  case  A  applied  to  B  for  goods 

580 ;    Pike  u.  Irwin,  1   Sandf.  14  ;    Elder  o^ credit,  and  B  refused  to  let  him  have 

0.  Warfield,  7  Har.  &  J.  391 ;  Ware  v.  tlSn  without  security,  on  which  A  drew 

Adams,  24  Me.  177;  Parker  v.  Barker,  2  a  promissoiy  note  for  the  amount,  under 

Met.  423 ;  Anderson  v.  Davis,  9  Vt.  136 ;  which  C  wrote,  "  I  guarantee  the- above," 

Blake   v.   Parlin,   22   Me.  395 ;    Bell  v.  and  the  goods  were  then  delivered.    Beld, 

Welch,  9  C.  B.  154.  that  this  was  a  collateral  undertaking  of 

(q)  Bainbridge  v.  Wade,  I  E.  L.  &  E.  C ;  but  that,  as  the  ti-ansaction  was  one 

236,    s.   c.    16    Q.   B.  89 ;    Campbell   v.  and  entire,  the  consideration  passing  be- 

Knapp,  15  Penn.  St.  27;  Klein  w.  Currier,  tween   A  and   B   was   sufBcient  to  sup- 

14  111.  237  ;  Bickford  v.  Gibbs,  8  Cush.  port  as  well  the  promise  of  C  as  that  of 

156 ;  Leonard  v.  Vredenburgh,  8  Johns.  A,  and  no  distinct  consideration  passing 

29  ;   Graham   v.   O'Neil,   2   Hall,  474  ;  between  B  and  C  was  necessary. 
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ment  of  an  old  debt,  the  contract  was  not  enforced  as  to  so 
much  of  the  price  as  would  have  been  fair,  but  was  set  aside  as 
altogether  defeated  by  the  fraud,  (s) 


(s)  Jackson  v.  Duchaire,  3  T.  E.  551  ; 
Pidcock  V.  Bishop,  3  B.  &  C.  605,  s.  c.  5 
Dow.  &  R.  505.  And  Baijleij,  J.,  in  that 
case  thus  laid  down  the  l.iw  :  "  It  is  the 
duty  of  a  party  taldng  a  guaranty  to  put 
the  surety  in  possession  of  all  the  facts 
likely  to  affect  the  degree  of  liis  responsi- 
bility ;  and  if  he  neglect  to  do  so,  it  is  at 

his   peril The   plaintiff,   wlien   he 

accepted  the  guaranty,  knew  that  Tickell 
was  to  pay  him  not  only  the  market  price 
of  the  iron,  but  ten  shillings  per  ton  on  the 
iron  provided,  in  extinction  of  an  old  debt. 
The  concealment  of  that  fact  from  the 
knowledge  of  the  defendant  was  a  fraud 
upon  him,  and  avoids  this  contract. 
Where  by  a  composition  deed  the  credi- 
tors agree  to  take  a  certain  sum  in  full 
discharge  of  their  respective  debts,  a 
secret  agreement  by  which  the  debtor 
stipulates  with  one  of  the  creditors  to  pay 
him  a  larger  sum,  is  void,  upon  the  ground 
that  the  agi-eement  is  a  fraud  upon  the 
rest  of  the  creditors.  So  that  a  contract 
which  is  a  fraud  upon  athlrd]:)erson  may, 
on  that  account,  be  void  as  between  the 
parties  to  it.  Here  the  contract  to  guar- 
antee is  void,  because  a  fact  materially 
affecting  the  nature  of  the  obligation 
created  by  the  contract  was  not  commu- 
nicated to  the  surety."  See  also.  Stone  v. 
Compton,  5  Bing.  N.  C.  142  ;  Frankbn 
Bank  o.  Cooper,  .36  Me.  179  ;  Sclscr  v. 
Brock,  3  Ohio  St.  302.  So  it  was  held, 
in  Evans  v.  Keeland,  9  Ala.  42,  that 
a  surety  may  avoid  his  contract  for  a 
fraudulent  concealment  or  misrepresenta- 
tion of  facts  by  the  creditor,  to  induce  him 
to  become  surety,  although  the  contract 
for  which  he  was  bound  as  surety  is 
binding  on  his  principal.  But  it  was  held 
in  the  same  case,  that  a  misrepresentation 
which  will  have  tliis  effect  must  be  the 
false  assertion  of  a  fact,  and  not  the  ex- 
pression of  an  opinion  of  the  value  *■ 
quality  of  the  property  sold.  Thus  a  dec- 
laration by  the  vendor  that   the  land  he 


was  selling  waa  as  good  or  better  than 
other  tracts  to  which  he  referred  ;  that 
there  was  a  comfortable  dwelling-house, 
good  outhouses,  peach  orchards,  &c.,  on 
the  land,  is  the  expression  of  an  opinion, 
and  not  the  assertion  of  a  fact,  the  incor- 
rectness or  falsehood  of  which  would  en- 
able the  surety  to  avoid  his  contract.  So 
in  Martin  v.  Striblin,  1  Speers,  23,  it  was 
held,  that  it  is  no  discharge  of  a  surety 
that  he  expected,  when  he  signed  as  surety, 
that  a  third  person  would  also  sign  as 
surety,  and  that  such  third  person  would 
receive  from  the  principal  certain  books 
and  .papers  as  an  indemnity  for  the  sure- 
tyship ;  unless  it  is  shown  that  the  sm'ety 
stipulated  that  the  paper  should  not  have 
effect  until  one  or  both  of  such  things  were 
done,  or  that  the  signature  of  the  surety 
was  obtained  by  means  of  a  fraudulent 
representation  that  such  third  person  would 
sign  the  notes,  and  that  the  principal  would 
place  in  such  third  person's  liands  his 
books  and  papers,  to  be  by  him  collected 
and  applied  in  payment  of  the  debt.  And 
in  Graves  v.  Tucker,  10  Sm.  &  M.  9,  it 
was  decided,  that  a  fraud  practised  by  a 
principal  debtor  upon  his  surety,  in  ob- 
taining the  signature  of  the  surety,  does 
not  discharge  him  from  his  obligation  to 
the  obligee  of  the  bond,  unless  such  ii-aud 
was  with  the  knowledge  or  consent  of  the 
obligee.  —  So,  where  the  surety  of  a  note 
given  for  property  purchased  at  an  admin- 
istrator's sale  when  requested  by  the  prin- 
cipal to  sign  it,  was  told  by  the  payee 
that  his  signature  was  only  wanted  as  a 
form  to  comply  with  the  order  of  the  ordi- 
nary, it  was  held,  that  no  fraud  was  there- 
by practised  on  the  surety  which  could 
avoid  the  note  as  to  him.  Smvley  v. 
Head,  2  Rich.  L.  590.  See  also,  JRailton 
u.  Matheivs  10  CI.  &  F.  936,  and  Hamilton 
V.  Watson,  12  id.  109 ;  North  British  Ins. 
Co.  V.  Lloyd,  28  E.  L.  &  E.  456,  s.  c.  10 
Exch.  523. 
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SE  CTION    III. 

WHETHER   A   PROMISE   IS   ORIGINAL   OR   COLLATERAL. 

It  often  happens  that  what  appears  to  be  a  promise  to  pay 
the  debt  of  another  is  not  in  writing,  but  is  nevertheless  en- 
forced by  the  courts  on  the  ground  that  it  is  an  original  prom- 
ise, and  not  a  collateral  one,  and  therefore  not  within  the  require- 
ment of  the  statute  of  frauds,  (t)  The  question  what  are  the 
circumstances  which  authorize  this  distinction,  has  been  very 
much  discussed,  and  very  variously  decided.  The  statute  of 
frauds  being  intended  to  prevent  frauds,  courts  are  generally  re- 
luctant to  permit  it  to  be  so  appHed  as  to  work  a  fraud.  This 
cannot  be  always  prevented.  But  the  endeavor  to  prevent  it, 
by  construing  the  promise  as  original  and  not  collateral,  has 
sometimes  led  to  dicta,  and  perhaps  to  decisions  which  are 
hardly  to  be  reconciled  with  any  reasonable  interpretation  or 
application  of  the  statute.  If  we  collate  the  cases  which  relate 
to  this  question,  and  especially  those  which  seem  to  have  been 

(<)  Thus,  in  Allen  v.  Thompson,  10  N.  to  the  new  contract.  The  authorities  are 
H.  32,  the  plaintiff  had  obtained  the  ac-  clear  that  cases  of  this  description  are  not 
count-book  of  his  debtor,  as  a  pledge  to  within  the  statute,  and  no  writing  is  neces- 
secure  the  debt ;  and  the  defendant,  in  sary  to  make  the  contract  valid."  So  in 
consideration  that  tlie  plaintiff  would  de-  Hilton  v.  Dinsmore,  21  Me.  410,  it  was 
Uver  the  book  to  one  B,  to  collect  the  de-  determined  that  if  a  promise  by  the  de- 
mands, verbally  promised  the  plaintiff  to  fendant,  to  pay  the  previously  existing 
pay  him  the  amount  due  from  the  debtor,  debt  of  a  thh-d  pei'son,  be  grounded  upon 
if  13  should  not  collect  enough  for  that  the  consideration  of  funds  placed  in  his 
purpose.  Parker,  C.  J. :  "  In  cases  of  mere  hands  by  the  original  debtor,  with  a  view 
forbearance,  there  is  no  consideration  to  the  payment  of  this  debt,  as  well  as 
independent  of  the  debt,  the  forbearance  upon  an  agreement  on  the  part  of  the 
being  of  the  debt  itself;  and  itmay,  perhaps,  plaintiff  to  forbear  to  sue,  it  is  an  original 
be  said,  that  this  consideration,  being  thus  undertaking,  and  need  not  be  evidenced 
connected  with  the  debt,  moves  only  be-  by  writing.  But  it  is  denied  that  a  prom- 
tween  the  parties  to  the  original  contract,  ise  to  pay  the  prior  debt  of  another,  on 
afihough  the  delay  is  at  the  request  and  on  the  consideration  merely  of  forbearance  to 
the  promise  of  a  third  person.  But  in  this  enforce  payment  is  valid,  unless  the  prom- 
case  there  is  not  only  a  new  consideration,  ise  be  in  writing.  The  same  distinction  is 
but  one  which  is  distinct  from  and  inde-  observed  as  to  knowledge  or  want  of 
pendent  of  the  debt ;  and  the  delivery  of  knowledge  of  the  fraud  of  the  guarantor, 
tlie  books  to  Bryant,  on  the  defendant's  in  the  two  cases  Coffman  v.  Wilson,  2 
request,  being  in  effect  the  same  as  a  de-  Met.  (Ky.),  542,  and  Millett  v.  Parker  id. 
livery  to  the  defendant  himself,  this  new  608. 
consideration  passes  between  the  parties 
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most  carefully  considered,  we  may  draw  from  them  this  rule 
that  where  the  promise  to  pay  the  debt  of  another  is  founded 
upon  a  new  consideration,  and  this  consideration  passes  between 
the  parties  to  this  promise,  and  gives  to  the  promisor  a  beneiit 
wliich  he  did  not  enjoy  before,  and  would  not  have  possessed 
but  for  the  promise,  then  it  will  be  regarded  as  an  original 
promise,  and  therefore  will  be  enforced,  although  not  in  writ- 
ing, (m)  Thus,  if  the  property  of  the  debtor  be  attached,  and  the 
attachment  be  withdrawn  at  the  request  of  the  guarantor,  this  is 
a  good  consideration  to  support  the  guaranty,  but  not  enough 
to  make  it  an  original  promise.  But  if  the  property  be  not 
only  relieved  from  attachment,  but  delivered  to  the  guarantor 
at  his  request,  this  may  suffice  to  make  it  an  original 
promise,  (v) 

Whether  a  guarantee  cotfemporaneous  with  a  note  on  which 
it  is  written,  is  an  original  or  a  collateral  promise,  has  been 
much  disputed.  We  should  say  that  circumstances  may  make 
it  either  the  one  or  the  other  ;  but  the  weight  of  recent  authority 
would  be  in  favor  of  the  doctrine  that  it  is  to  be  regarded  — 
prima  facie  at  least  —  as  a  collateral  undertaking,  and  therefore 
as  within  the  statute  of  frauds,  [w) 

(«)  In  Tileston  v.  Nettleton,  6  Pick,  length  and  with  great  force,  by  Shaw,  C. 
509,  it  appeared  that  the  plaintiff,  who  J.  ;  Skelton  o.  Brewster,  8  Johns.  376  ; 
was  an  innkeeper,  on  the  4th  of  July,  Stanly  v.  Hendi-icks,  13  Ired.  L.  86;  Ean- 
182.5,  famished  a  dinner  for  a  public  cele-  die  v.  Harris,  6  Yerg.  508.  In  this  last 
bration.  He  received  his  directions  from  case  a  sheriff  levied  an  execution  upon 
a  committee  of  arrangements,  of  which  the  the  property  of  the  defendant  in  the  pos- 
defendant  was  u.  member.  It  was  under-  session  of  a  third  person,  and  such  thhd 
stood  that  every  one  who  dined  was  to  person  agreed  verbally,  if  the  sheriff  would 
pay  for  his  own  dinner,  and  the  committee  release  the  property,  he  would  pay  the 
were  to  incur  no  liability.  Among  those  execution.  Held,  that  this  agreement 
who  dined  was  a  military  company,  called  was  binding  in  law  and  not  within  the 
the  Hampden  Guards,  of  wliich  the  de-  statute  of  frauds.  In  Durham;;.  Arledge, 
feuilant  was  commander.  During  the  1  Strob.  L.  5,  one  A  held  an  execution 
dinner  the  servants  of  the  plaintiff  came  against  B.  C,  tlie  father  of  B,  promised 
round  to  collect  the  pay.  When  about  to  A  that  if  he  would  delay  enforcing  the 
call  upon  the  Guards,  the  defendant  told  execution,  he  would  pay  him  $100  in  cash, 
them  they  need  not  call  upon  them,  for  he  and  the  balance  in  one  year.  The  prom- 
would  be  responsible  for  them.  The  action  ise  not  being  in  writing,  this  mere  stJs- 
wa,s  brought  against  the  defendant  to  re-  pension  of  tlie  plaintiff's  legal  right  was 
cover  for  the  dinner  furnished  to  the  held  not  to  constitute  such  a  new  and  in- 
Guards.  It  was  held,  that  the  defendant's  dependent  consideration  as  would  give 
promise  was  not  an  original,  but  a  coUat-  effect  to  the  promise  to  pay  the  debt  of 
eral  undei'taking,  and  therefore  within  the  another  as  an  original  contract.  See  also, 
statute  of  frauds.  See  also,  Cahill  d.  Big-  Tindal  v.  Touchberry,  3  Strob.  L.  177; 
elow,  18  Pick.  369.  Blount  v.  Hawkins,  19  Ala.  100;  Fisher' 

(v)  Nelson    v.  Boynton,   3   Met.   396,  v.  Cutter,  20  Mo.  206. 
where  this  point    is   discussed   at   much         [w]  Manrow  «. Durham,  3  HiU  {N. T.) 
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The  entry  in  the  books  of  the  seller  is  often  of  great  impor- 
tance in  determining  whether  a  promise  be  original  or  collateral. 
Being  made  by  the  seller,  it  is  of  course  of  far  greater  weight 
when  against  him  than  when  it  sustains  his  claim.  Suppose 
that  A  promises  to  pay  B,  if  B  wiU.  sell  goods  which  C  is  to 
receive.  The  question  may  occur  whether  they  were  sold  to  A 
for  C's  benefit,  or  to  C  on  the  guaranty  of  A.  If,  on  examina- 
tion of  the  books  of  B,  it  appears  that  at  the  time  of  the  sale  he 
charged  the  goods  to  C,  as  sold  to  him,  it  would  be  almost 
decisive  against  B's  claim  on  A  as  the  original  purchaser. 
But  if  it  was  found  that  he  had  charged  the  goods  to  A,  it 
would  still  be  open  to  A  to  show  that  he  had  no  right  to  do  so. 
It  often  happens  that  a  seller  makes  such  a  charge  with  a  view 
of  enlarging  or  asserting  his  rights,  on  the  supposition  that  this 
charge  will  suffice  to  fix  the  liability  on  the  person  against  whom 
it  is  made.  But  it  is  obvious  that  such  an  entry  can  have  no 
effect,  unless  the  circumstances  of  the  sale  show  it  to  be  in  cdn- 
formity  with  the  true  rights  and  obKgations  of  the  party.  Nor 
would  an  entry  by  the  seller  to  one  party  be  absolutely 
conclusive  against  his  right  to  claim  payment  of  another  as 
the  original  purchaser,  if  he  were  able  to  show  clearly  that  the 
entry  was  made  by  mistake  to  one  who  was  not  the  buyer, 
and  without  any  purpose  of  discharging  him  who  was  the 
buyer,  (x) 

Whether  a  contract  is  collateral  or  original,  may  be  a  ques- 
tion of  construction,  and  then  it  is  for  the  court ;  but  it  is  often 
regarded  as  a  question  of  fact,  and  then  it  is  for  the  jury,  (y) 

584,  s.  c.  2  Comst.  533  ;  Hall  v.  Farmer,  B's  debt.    See  also,  Gardiner  v.  Hopkins, 

5  Denio,  484,  s.  c.  2  Comst.  557 ;  Weed  5  Wend.  23 ;    Graham  v.  O'Niel,  2  Hall, 

V.  Clark,  4  Sandf.  31  ;  Spicer  v.  Norton,  474 ;   Porter  v.  Langhorn,  2  Bibb,   63  ; 

13   Barb.   542;   Brewster   v.    Silence,   11  Flanders  v.  Crolius,  1   Duer,  206.    But 

Barb.  144   s.  c.  4  Seld.  207.  where  A  requested  B  to  sell  goods  to  C, 

{x)  In  'Matthews  v.  Milton,   4    Yerg.  promising  by  parol  to   indorse   C's  note 

576,  it  appeared  that  A  &  B  being  in  the  for  the  price,  it  was  held,  that  this  promise 

plaintiffs'  store  together,  A  told  the  plain-  was  within   the  statute   of   frauds,    and 

tiffs  he  would  pay  for  any  article  B  might  therefore  void.     Carville  v.  Crane,  5  Hill 

take  up,  and  B  thereupon  purchased  sev-  (N.  Y.),  483.      See  also,  ConoUy  v.  Ket- 

cral  articles,  which  the  plaintiffs  charged  tlewell,  1  Gill,  260 ;    Hopkins  v.  Richard- 

to  A  and  B.      Eeld,  that  the  promise  of  son,  9   Gratt.  485  ;    Cutler  v.  Hinton,  6 

A  was  within  the  statute  of  frauds,  as  Band.  (Va.),  509;    Leland  v.  Creyon,  1 

heing  a  promise   to   pay  the  debt  of  B.  McCord,  100. 

Atiter,  if  the  articles  had  been  charged  to         (y)  See  Sinclair  v.  Kichardson,  12  Vt. 

A  alone,  for  then  it  would  not  hare  been  33  ;  Flanders  v.  Crolius,  1  Duer,  20G 
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Sales  by  a  factor,  with  a  guaranty  of  the  price  from  the  fac- 
tor to  the  owner,  are  common  in  all  commercial  countries.  In 
Europe  they  are  commonly  called  "  del  credere  "  contracts ;  and 
the  commission  charged  by  the  factor,  and  intended  to  cover 
not  only  his  services  in  selling,  but  his  risk  in  insuring  the  pay- 
ments, is  called  a  "  del  credere  commission,"  as  we  have  re- 
marked before ;  but  this  phrase  is  seldom  used  here,  although 
this  kind  of  contract  is  very  common.  It  is,  in  one  sense,  a 
promise  to  pay  the  debt  of  another  ;  and  it  has  been  said  by 
English  courts  that  it  must  be  in  writing.  (2)  We  think,  how- 
ever, that  this  doctrine  would  not  be  held  in  England  now,  (a) 
and  so  far  as  the  question  has  been  adjudicated  in  this  country, 
it  has  been  held,  as  we  have  already  stated,  to  be  an  original 
promise,  and  therefore  enforceable  at  law,  although  not  in  writ- 
ing, {b)  The  promisor  in  fact  receives  a  direct  consideration 
for  this  precise  promise  from  the  promisee. 


SECTION    IV. 

OP   THE    AGREEMENT   AND    ACCEPTANCE. 

The  contract  of  guaranty,  like  every  other  contract,  implies 
two  parties,  and  requkes  the  agreement  of  both  parties  to  make 
it  valid.  In  other  words,  a  promise  to  pay  the  debt  of  another 
is  not  valid  unless  it  is  accepted  by  the  promisee,  (c)  Lan- 
guage is  sometimes  used  by  courts  and  legists  which  might 
seem  to  mean  that  there  were  cases  of  guaranty  which  need  not 
be  accepted  ;  but  this  is  not  accurate  ;  there  are  cases  in  which 
this  acceptance  is  implied  and  presumed;    but  there  must  be 

(2)  Cliitty  on   Contracts,  196;    Gall  ti.  (h)  See  fmte,  Vol.  I.  p.  92   note  (c). 

Comber,  1  J.  B.  Moore,  279.  (c)  Mozley  v.  Tinkler,   1  'c.  m\&  E. 

(a)   Since  the  first  edition   of  tliis  vol-  692;    Mclver  t).  Richardson     1  M   &  Sel 

ume  was   pulilislicd,   the   Court  of   Ex-  557.    A  mere  overture  or  offer  to  Ruaran- 

chequer  hai-e  deackd  in  Couturier  v.  Has-  tee  is  not  binding  unless  accepted    Chittv 

tie,   16  E.  L.  &  E.  562,  s.  c.  8  Exch.  40,  on  Cont.  437,  n.  (1)  ;    CatonS;.    Shaw    2 

that  such   a-reement   by  a  factor  is  not  Har.  &  G.  13;  Menard  v.  Scudder  7  La 

witlun  the  statute  of  frauds,  as  being  a  An.  385 
promise  to  answer  for  the  default  of  an- 
other.                          N 
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acceptance  or  assent,  expressed  or  implied,  or  there  can  be  no 
contract.  The  true  questions  are,  when  must  this  acceptance 
be  express  and  positive,  and  in  what  way  and  at  what  time 
must  it  be  made  when  an  express  acceptance  is  necessary. 
And  these  questions  have  sometimes  been  found  to  be  very  dif- 
ficult. If  one  goes  with  a  purchaser,  and  there  says  to  the 
seller,  "  furnish  him  with  the  goods  he  wishes,  and  I  will  guar- 
antee the  payment,"  and  the  seUer  thereupon  furnishes  the 
goods,  this  would  be  a  sufficient  acceptance  of  the  guaranty, 
and  a  sufficient  notice  to  the  guarantor.  AU  the  parts  of  the 
transaction  would  be  connected,  and  could  leave  no  doubt  as  to 
its  character.  But  if  the  guaranty  were  for  a  future  operation, 
perhaps  for  one  of  uncertain  amount,  and  offered  by  letter, 
there  should  then,  according  to  the  weight  of  authority,  be  a 
distinct  notice  of  acceptance,  and  also  a  notice  of  the  amount 
advanced  upon  the  guaranty,  unless  that  amount  be  the  same 
that  is  specified  in  the  guaranty  itself,  (d)     The  reason  of  this 


(d)  We  have  already  considered  this 
subject  somewhat  in  our  chapter  on  as- 
sent. See  Vol.  I.  p.  478.  The  mod- 
ern cases  have  quite  generally  established 
the  doctrine,  that  where  the  proposition 
to  guarantee,  or  letter  of  credit,  is  future 
in  its  application,  and  uncertain  in  its 
amount,  tlie  guarantor  must  have  notice 
that  his  guaranty  is  accepted,  and  tliat 
goods  are  delivered  upon  it.  Lee  v. 
Dick,  10  Pet.  482 ;  Adams  v.  Jones,  12 
Pet.  207  ;  Norton  v.  Eastman,  4  Greenl. 
(Bennett's  ed.),  521  ;  Tuckerman  t'.- 
Preneh,  7  Greenl.  (Bennett's  ed.),  115; 
Kay  0.  Allen,  9  Pean.  St.  320  ;  Crcmer  v. 
Higsinson,  1  Mason,  323 ;  Howe  v.  Nick- 
els, 22  Me.  175;  Hill  v.  Calvin,  4  How. 
(Miss.),  231;  Taylor  v.  Wetmore,  10 
Ohio,  490;  Lawson  v.  Towncs,  2  Ala. 
373;  Mussey  v.  Rayner,  22  Pick.  223; 
Wildes  V.  Savage,  1  Story,  22.  Walker 
V.  Porbes,  25  Ala.  139;  Bell  v.  Kellar, 
13  B.  Mon.  381.  And  see  Lowe  v.  Beck- 
with,  14  B.  Mon.  187.  This  notice  must 
be  given  in  a  reasoflable  time  after  it  is 
accepted.  Id.  Notice  of  the  acceptance  is 
not  necessary,  however,  where  the  accept- 
ance is  contemporaneous  with  the  guar- 
anty. Wildes  V.  Savage,  1  Story,  22; 
Blceker  y.  Hyde,  3  McLean,  279.  In 
New  Haven  County  Bank  v.  Mitchell,  15 
Conn.  206,  where  A  executed  a  writing, 
whereby  he  agreed  with  B  for  value  re- 


ceived, that  he,  A,  would,  at  all  times, 
hold  himself  responsible  to  B  to  a  limited 
amount,  for  such  paper  aa  might  be  in- 
doi-sed  by  C  and  held  by  B  within  the 
amount  specified,  without  notice  to  be 
given  to  A  by  B,  and  such  writing  was 
simultaneously  delivered  by  A  and  ac- 
cepted by  B,  and  B  on  the  credit  thereof 
discounted  paper  indor,sed  by  C ;  it  was 
held,  1st,  that  no  other  acceptance  by  B  or 
notice  thereof  to  A  was  necessary  to  per- 
fect the  obligation  of  A ;  2d,  that  no  no- 
tice to  A  of  the  amount  of  credit  given  by 
B  on  the  paper  indorsed  by  C  was  neces- 
sary, this  being  expressly  dispensed  with 
by  the  terms  of  the  contract.  —  Some  au- 
thorities hold  that  not  only  must  the  guar- 
antor have  reasonable  notice  of  the  ac- 
ceptance of  his  guaranty,  but  also  of  the 
amount  of  goods  delivered  upon  it,  and 
that  payment  for  the  same  has  been  de- 
manded of  the  original  debtor.  Howe  v. 
Nickels,  22  Me.  175.  And  see  Union 
Bank  of  Louisiana  v.  Eowman,  9  La.  An. 
195;  Farm.  &  Mech.  Bank  v.  Kercheval, 
2  Mich.  504.  So  in  Clark  v.  Remington, 
11  Met.  361,  R.  by  his  guaranty  engaged 
to  pay  C.  for  goods  which  C.  might,  from 
time  to  time,  sell  and  deliver  to  D.  _C. 
accepted  the  guaranty,  and  R.  h.id  notice 
that  it  was  accepted.  C.  delivered  one 
parcel  of  goods  to  1).,  for  which  I),  sea- 
sonably paid.     In   September,    1842,    0. 
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is,  that  the  guarantor  may  know  distinctly  his  liability,  and 
have  the  means  of  arranging  his  relations  as  he  would  with  the 
party  in  whose  favor  the  guaranty  is  given,  and  take  from  him 
security  or  indemnity.  From  the  reason  of  the  thing  we  may 
state  the  rule  to  be,  that  every  guarantor  must  have  this  oppor- 
tunity ;  and  unless  the  transaction  is  such  that  of  itseK  it  gives 
him  all  the  knowledge  he  needs,  at  a  proper  time,  then  this 
knowledge  must  be  given  him  by  specific  notice.  The  princi- 
ple which  underlies  the  whole  law  of  guaranty,  is  that  this  con- 
tract, like  every  other,  must  be  known  to  the  parties  to  it. 
StiQ,  this  knowledge  need  be  only  a  reasonable  knowledge ; 
and  we  understand  the  courts  in  New  York  to  mean  only,  that 
where  an  offer  to  guarantee  is  absolute,  and  contains  in  itself 
no  intimation  of  desire  for  specific  notice  of  acceptance,  it  may 
be  supposed  that  the  offerer  has  a  reasonable  knowledge  that 
his  guaranty  is  accepted  and  acted  upon,  unless  he  is  informed 
to  the  contrary,  (e) 


delivered   other  goods  to  T>. ;  in  March, 

1843,  took  D.'s  note  therefor,  payable  in 
twenty  days,  which  was  never  paid.  In 
June,  1843,  D.  was  in  business,  and  had 
property  sufficient  to   pay  C.     In  April, 

1844,  T>.  was  discharged  from  his  debts 
under  the  insolvent  laws,  but  paid  no 
dividend,  and  C.  did  not  prove  his  claim 
against  him  under  the  proceedings  in  in- 
eolvency.  C.  ^ave  R.  no  notice  of  tlie 
credit  which  he  had  given  to  D.,  nor  of 
the  state  of  D.'s  accounts  with  him,  nor  of 
D.'s  failure  to  meet  liis  payments,  until 
the  1st  of  January,  184.5,  when  he  de- 
manded payment  from  R.  of  tlie  amount 
due  to  hira  from  D.  lldd.  that  R.  was 
dischari^ed  from  his  liability  on  the  guar- 
anty by  C.'s  omission  to  give  him  sea- 
sonable notice  of  the  amount  due  from  D., 
and  of  D.'s  failure  to  pay  it.  See  also, 
McGuirei;.  Ncwldvk,  1  Eng.  (Ark.),  142. 
In  Craft  V.  Isham,  13  Conn.  '28,  the  fiicts 
were,  tliat  in  April,  1832,  A  gave  B  a  writ- 
ing, gmirantceing  tlie  payment  to  R  of 
goods  wjiicli  he  should  sell  to  C,  to  tlie 
amount  of  81,000,  if  C  should  fail  to  p.ay 
at  the  end  of  thi'cc  years.  C  was  the  son- 
in-law  of  A,  and  A  daily  passed  C's  store, 
and  occasionally  purchased  goods  flicrc. 
B  furnished  C  goods,  to  the  amount  of 
about  61,000,  between  the  said  April  and 
November  following,  on  a  credit  of  four 


mohths,  the  last  credit  expiring  on  the 
10th  of  March,  1833.  In  November,  1834, 
C  became  insolvent,  and  never  paid  for 
the  goods.  No  notice  was  at  any  lime 
given  to  A  of  the  acceptance  of  the  guar- 
anty by  B,  nor  was  any  notice  given  to 
him  of  the  amount  of  the  debt  due  from  C 
for  the  goods,  until  November,  1835.  In 
an  action  by  B  against  A  on  the  guaran- 
ty, it  was  hr'ld,  that  the  defendant  was  en- 
titled to  notice,  within  a  reasonable  time, 
of  the  acceptance  of  the  guaranty  by  the 
plaintiff,  and  of  the  amount  of  the  goods 
furnished  under  it,  and  that  the  notice 
given  in  this  case  was  not  within  a  rea- 
sonable time. 

(e)  In  New  York,  in  the  case  of  Doug- 
lass V.  Rowland,  24  Wend.  35,  the  court 
say,  "  Unless  there  is  something  in  the 
nature  of  the  contract  or  terms  of  the 
writing,  creating  or  implying  the  necessity 
of  acceptance  or  notice  as  a  condition  or 
liability,  neither  are  deemed  requisite." 
And  in  Union  Bank  v.  Co.ster's  Ex're,  3 
Comst.  212,  the  court  referring  to  Doug- 
lass V.  Howard  and  Smith  r.  Dann,  6 
Hill  (N.  Y.),  543,  say:  "We  must  hold 
tlie  law  to  be  settled  in  this  State,  that 
where  the  guaranty  is  absolute  no  notice 
of  acceptance  is  necessary."  And  see 
Bright  11.  McKnight,  1  Sneed,  158. 
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As  to  the  manner  of  the  notice,  no  cases  have  prescribed  any 
special  form,  (/)  nor  is  the  time  precisely  determined.  But  the 
notice  must  be  given  with  sufficient  distinctness,  and  in  a  rea- 
sonable time ;  and  that  time  wiU  be  reasonable  which  secures 
to  the  guarantor  all  rights  and  means  of  protecting  himself,  (g) 


SECTION   V. 

OF  THE   CHANGE    OP   LIABILITT. 

The  guarantor  cannot  be  held  to  any  greater  extent  than  the 
original  debtor,  either  in  point  of  amount  or  of  time.  (A)  Nor 
can  this  liability  be  extended  or  enlarged  by  operation  of  law 
without  his  consent.  This  would  appear  to  be  a  plain  and 
certain  principle  of  law,  although  there  are  some  cases  which 
seem  to  oppose  it.  (i)  If  one  becomes  bound  for  the  fidelity 
of  an  officer  in  a  corporation  created  by  a  statute  for  a  limited 
period,  and  after  that  expires  the  charter  is  renewed,  but  no 
new  bond  given,  and  no  confirmation  of  the  old  one,  it  has 


(/)  It  is  immaterial  how  the  notice  is 
given  to  the  guarantor,  whether  by  the 
party  accepting  the  guaranty,  or  him  in 
whose  favor  it  is  given.  Reasonable 
knowledge  on  the  part  of  the  guarantor 
that  his  guaranty  is  accepted  is  sufficient. 
Oakes  v.  Weller,  16  Vt.  63,  s.  c.  13  Vt. 
106 ;  Menard  v.  Scudder,  7  La.  An.  385. 
An  acknowledgment  by  the  guarantor  of 
his  liability,  and  a  promise  to  pay,  super- 
sedes the  necessity  of  proving  notice. 
Peck  V.  Barney,  13  "Vt.  93.  But  see  Rey- 
nolds V.  Douglass,  12  Pet.  497. 

(g)  What  is  a  reasonable  time,  the  facts 
not  being  in  dispute,  seems  to  be  entirely 
a  question  of  law,  and  not  proper  to  be 
submitted  to  the  jury.  Craft  v.  Isham,' 
13  Conn.  28;  Howe"  a.  Nickles,  22  Me. 
175  ;  Lowry  v.  Adams,  22  Vt.  160. 

(A)  Walsh  w.  Bailie,  10  Johns.  180; 
Tunison  r.  Cramer,  2  Southard,  498; 
Clark  V.  Bush,  3  Cowen,  151  ;  United 
States  II.  Boyd,  15  Pet.  187  ;  Fisher  v. 
Salmon,  1  Cal.  413.  The  liability  of  the 
guarantor  will  be  deemed  coextensive  with 
that  of  the  principal,  unless  it  be  expressly 


limited.  Curling  o,  Chalklen,  3  M.  & 
Sel.  502.  A  guarantor  is  not  bound  be- 
yond the  fair  import  of  the  actual  terms 
of  his  engagement.  Miller  v.  Stewart,  9 
Wheat.  680,  720 ;  Wardens  of  St.  Sav- 
iour's V.  Bostock,  5  B.  &  P.  175 ;  Borden 
V.  Houston,  2  Tex.  594.  One  bound  for 
a  clerk  appointed  for  a  year,  was  held  not 
to  be  liable  for  the  wrongdoing  of  the 
clerk  after  that  year,  and  while  he  con- 
tinued in  office.  Kitson  v.  Julian,  4  E. 
&  B.  854 ;  Kingst.  Mut,  Ins.  Co.  v.  Clark, 
33  Barb.  196. 

{{)  Thus,  in  Reed  v.  Fullum,  2  Pick. 
158,  where  a  surety  became  bound  for  a 
poor  debtor,  "that  he  would  not  depart 
without  the  exterior  bounds  of  the  debtor's 
liberties,"  and  at  the  time  the  bond  was 
given  the  "  debtor's  liberties  "  extended 
through  the  whole  county,  but  they  were 
subsequently  reduced  to  much  more  nar- 
row limits,  it  was  held,  that  the  surety  was 
liable  for  the  escape  of  the  debtor,  beyond 
the  last-mentioned  limits,  although  he  had 
not  passed  beyond  the  liberties  as  they  ex- 
isted when  the  bond  was  given. 
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been  held  in  New  Hampshire  that  the  surety  is  still  bound,  (j) 
But  this  question  has  been  decided  differently,  and  more  in  ac- 
cordance with  the  principles  of  the  law  of  contracts,  in  Mary- 
land, (k)     There  the  surety  was  held  to  be  discharged,  on  the 


(;')  Exeter  Bank  w.  Rogers,  7  N.  H.  21. 
The  ftiets  were  that  tke  Exeter  Bank  was 
incorporated  by  an  act  of  the  legislature, 
in  the  year  1803,  to  continue  for  the  term 
of  twenty  years  from  January  1,  1804. 
In  1822  an  additional  act  of  the  legis- 
ture  was  passed,  which  provided  that  the 
first  act  should  remain  and  continue  in 
force  for  a  further  term  of  twenty  years 
from  January  1,  1824;  that  there  should 
be  no  division  of  the  capital  stock  with- 
out the  consent  of  the  legislature,  and  that 
the  bank  should  not  liavT  in  circulation 
at  any  time  bills  exceeding  in  amount  the 
capital  stock  actually  paid ;  any  cashier 
or  other  officer  violating  these  provisions 
to  forfeit  not  less  than  $1,000,  nor  more 
than  $10,000.  E.  was  appointed  cashier 
of  the  bank  in  1809,  gave  a  bond  with 
sureties  for  the  faithful  discharge  of  the 
duties  of  the  office,  and  continued  cashier 
until  1830.  It  was  held,  that  the  bond 
covered  all  the  time  which  R.  remained  in 
office,  and  that  the  sureties  were  not  dis- 
charged by  any  of  the  provisions  in  the 
additional  act  of  the  legislature.  And 
Richardson,  C.  J.,  in  giving  tlie  opinion 
of  the  court,  observed :  "  The  true  rules 
of  law  to  be  deduced  fi-om  all  the  cases  on 
this  subject,  arc  these.  When  the  term 
of  office  is  limited  to  a  particular  period, 
as  a  year  or  five  years,  and  the  person 
appointed  cannot  contiime  in  office  for  a 
longer  period  without  anew  appointment, 
then  the  official  bond,  if  nothing  appear  to 
the  contrary,  is  presumed  to  be  intended 
to  be  confined  to  the  particular  term ;  and 
if  the  officer  be  reappointed  there  must  be 
a  new  bond.  But  when  an  office  is  held 
at  the  will  of  those  who  make  the  appoint- 
ment, and  is  not  limited  to  any  certain 
term,  then  the  bond  is  |)re-iumcd  to  be  in- 
tended, if  nothing  appear  to  the  contrary, 
to  cover  all  the  time  the  person  appointed 
shall  continue  in  office  U)ider  the  appoint- 
ment. Thus  a  sheriif  is  appointed  in  this 
State  to  hold  bis  office  during  the  terra  of 
five  years,  and  cannot  hold  it  beyond  that 
term  without  a  new  appointment.  Tho 
bond  he  gives  does  not  therefore  extend 
beyond  the  term  for  which  he  is  appointed. 
But  tho  deputies  of  tho  sheriff  hold  their 
offices  at  tlie  will  of  the  sheritf,  and  their 
bonds  m.ay  extend  to  any  period  during 


whi',h  they  are  continued  In  office,  not- 
withstanding the  sheriff  may  in  the  mean 
time  be  reappointed  and  be  compelled  to 
give  new  bonds  himself.  These  rules  are 
founded  in  sound  reason  and  good  sense. 
The  presumption  which  the  law  makes  as 
to  the  intention  of  the  parties  to  the  bond 
is  the  natural  presumption  in  both  cases. 
Now  we  are  of  opinion  that  the  terms  of 
the  condition  in  this  case  are  broad  enough 
to  embrace  the  whole  term  during  which 
Rogers  was  cashier,  and  that  there  is 
nothing  in  the  form  of  the  appointment, 
the  nature  of  the  office,  the  words  of  the 
condition,  or  the  conduct  of  the  parties, 
that  gives  the  slightest  indication  of  any 
intention  in  any  party  that  the  bond  should 
be  limited  to  the  period  mentioned  in  the 
original  charter  as  the  terminatioij  of  the 
corporation." 

[k]  Union  Bank  v.  Ridgely,  1  Har.  & 
G.  324,  which  was  an  action  agaii;st  the 
sureties  of  a  cashier  for  the  faithful  per- 
formance of  his  duties.  The  chiirter  of 
the  bank  expired,  and  was  extended  by  a 
new  act  of  the  legislature.  The'  alleged 
default  of  the  cashier  occurred  after  the  re- 
enactment  of  the  charter.  The  court  held, 
tliat  where  an  act  of  incorporation,  under 
which  a  bond  was  taken  to  secure  the 
good  conduct  of  one  of  the  officers  of  the 
corporation,  was  limited  in  its  duration  to 
a  certain  period,  the  bond  must  have  the 
same  limitation  ;  because,  the  parties  look- 
ing to  that  act,  it  would  seem  to  bo  very 
clear  that  no  responsibility  was  contem- 
plated beyond  the  period  of  its  specified 
existence.  The  extension  of  the  charter 
beyond  tlie  period  of  its  first  limitation  by 
legislative  authority  does  not  enter  into 
the  contraf  t,  and  cannot  enlarge  it.  See 
S.  C.  Society  a.  Johnson,  1  IMcCord,  41. 
In  the  case  of  Bainford  v.  lies,  3  E.xch. 
380,  a  bond,  reciting  that  A  was  appointed 
assistant  overseer  of  the  parish  of  iVI., 
was  conditioned  for  the  due  performanco 
of  his  duties,  "  thenceforth  from  time  to 
time,  and  at  all  times,  so  long  as  lie  should 
continue  in  such  office."  On  the  25th 
June,  1840,  a  vestry  meeting  was  held,  at 
which  A  was  elected  assistant  overseer 
imtil  the  25th  March,  1841,  at  a  salary  of 
8d.  in  the  pound  on  some  sums  collected, 
and  id.  on  others.    Two  justices,  by  their 
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ground  that  his  liability  was  exactly  defined  when  he  assumed 
it,  and  could  not  be  enlarged  or  varied  without  his  consent, 
either  by  the  party  receiving  the  guaranty  or  by  the  operation 
of  law.  In  England  it  has  been  held  that  the  surety  on  the 
bond  of  a  clerk  of  a  railroad  company,  which  was  dissolved  and 
united  with  another  railroad  company  also  dissolved,  by  a  stat- 
ute providing  that  aU  such  bonds  should  remain  in  force,  was 
responsible  for  the  default  of  the  clerk  after  the  union.  (/) 

The  Supreme  Court  of  the  United  States  have  taken  strong 
ground  upon  this  point.  They  have  decided  that  the  surety 
is  discharged  not  merely  by  payment  of  the  debt  or  a  release 
of  the  principal,  but  by  any  material  change  in  the  relations 
between  the  principal  and  the  party  to  whom  he  owes  a  debt  or 
duty ;  and  that  the  surety  cannot  be  held  in  such  case  by  show- 
ing that  the  change  was  not  injurious  to  him.  For  he  had  a 
right  to  judge  for  himself  of  the  circumstances  under  which  he 
was  willing  to  be  liable,  and  to  stand  upon  the  very  terms  of 
his  contract,  (m) 


warrant,  dated  9th  July,  1840,  reciting 
the  vestry  resolution,  and  that  this  salary 
had  been  fixed  for  the  execution  of  his 
office  until  the  25th  March  then  next, 
stated,  that  in  pursuance  of  the  59  Geo. 
III.  c.  12,  they  appointed  him  assistant 
overseer.  On  the  25th  March,  1841,  he 
was  again  elected  to  the  same  office,  at  a 
salary  of  i50  per  annum,  and  was  reap- 
pointed by  the  justices,  and  he  continued 
to  be  so  reelected  and  reappointed  by  the 
justices  until  March,  1846.  On  ceasing 
to  hold  office,  he  retained  moneys  in  his 
hands.  Held,  that  the  sureties  were  not 
liable  on  the  bond.  See  also,  Mayor  of 
Berwick-upon-Tweed  v.  Oswald,  16  E.  L. 
&  E.  236,  s.  c.  1  E.  &  B.  295  ;  Frank  v. 
Edwards,  16  E.  L.  &  E.  477,  n.,  s.  c.  8 
Exch.  214 ;  Northwestern  Railway  Co. 
V.  Whinray,  26  E.  L.  &  E.  488,  s.  c.  10 
Exch.  77  ;  Kitson  v.  Julian,  30  E.  L.  &  E. 
326,  s.  c.  4  E.  &  B.  854 ;  Jamison  v. 
Cosby,  11  Humph.  273.  And  see  Oswald 
V.  Mayor  of  Berwick-upon-Tweed,  26  B. 
L.  &  E.  85,  s.  c.  3  E.  &  B.  653  ;  Mayor 
of  Cambridge  v.  Dennis,  21  Law  Rep. 
375. 

{I)  Eastern  Union  B.  Co.  v.  Coch- 
rane, 9  Exch.  197. 

(m)  Miller  v.  Stewart,  9  Wheat.  680. 
In  this  case  a  bond  was  given,  conditioned 
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for  the  faithful  perfonnance  of  the  duties 
of  the  office  of  deputy  collector  of  direct 
taxes  for  eight  certain  townships,  and  the 
instrument  of  the  appointment,  referred  to 
in  the  bond,  was  afterwards  altered,  so  as 
to  extend  to  another  township,  without 
the  consent  of  the  sureties.  The  court 
held,  that  the  surety  was  discharged  from 
his  responsibility  for  moneys  subsequently 
collected  by  his  principal.  See  also, 
United  States  v.  Tillotson,  1  Paine,  C.  C. 
305 ;  United  States  u.  HiUegas,  3  Wash. 
C.  C.  70  ;  Postmaster-General  v.  Reeder, 
4  id.  678;  Chute  v.  Pattee,  37  Me.  102. 
In  Mayhew  v.  Boyd,  5  Md.  102,  it  was 
held,  that  any  dealings  with  the  principal 
debtor  by  the  creditor,  which  amount  to 
a  departure  from  the  contract  by  which  a 
sm'Cty  is  bound,  and  which  bt/  possibility 
might  materially  vary  or  enlarge  the  lat- 
ter's  liability  without  his  assent,  discharges 
the  surety.  In  the  case  of  Bonai-  v.  Mc- 
Donald, 3  H.  of  L.  Cas.  226,  s.  C.  1 
E.  L.  &  E.  1,  in  the  House  of  Lords,  the 
facts  were,  that  in  a  bond  by  cautioners 
(sureties)  for  the  careful  attention  to  busi- 
ness and  the  faithful  discharge  of  tno 
duties  of  an  agent  of  a  bank,  it  was  pro- 
vided "  that  he  should  have  no  other 
business  of  any  kind,  nor  be  connected  in 
any  shape  with  any  trade,  manufacture, 
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Any  thing,  therefore,  which  operates  as  a  novation,  dis- 
charges the  surety.  So  if  a  new  note  be  given  in  discharge  of 
a  former  one  ;  (w)  and  it  has  been  adjudged,  upon  good  reasons, 
that  where  a  surety  is  in  fact  discharged  by  a  novation,  or  by  a 
material  change  of  the  debt,  and  in  ignorance  of  his  being  thus 
freed  from  his  liabiUty  makes  a  subsequent  acknowledgment  of 
his  liability,  he  cannot  be  held  thereon,  (o)  But  the  guarantor 
may  assent  to  the  change,  and  waive  his  right  of  claiming  a 
discharge  because  of  it.  (p) 


or  mercantile  copartnery,  nor  be  agent  for 
any  individual  or  copai'tnery  in  any  man- 
ner or  way  wiiatsoever,  nor  be  security  for 
any  individual  or  copartnery  in  any  manner 
or  way  whatsoever."  The  bank  subse- 
quently, without  the  knowledge  of  the 
sureties,  increased  the  salary  of  the  agent, 
he  undertaking  to  bear  one-fourth  part  of  all 
losses  which  might  be  incurred  by  his  dis- 
counts. Held,  affirming  the  decision  of  a 
majority  of  the  couit  below,  that  this  was 
such  an  alteration  of  the  contract,  and  of 
the  liability  of  the  agent,  that  the  sureties 
were  discharged,  notwithstanding  that  the 
loss  arose,  not  from  discounts,  but  from 
improper  conduct  of  the  agent.  And  see 
Small  V.  Currie,  27  E.  L.  &  E.  304.  But 
in  Stewart  v.  McKean,  29  E.  L.  &  E.  383, 
s.  c.  10  Exch.  675,  the  plaintiff-i,  bottle 
manufacturers,  appointed  W,  M.  their 
agent  for  the  sale  of  bottles,  on  commis- 
sion, and  received  the  following  guaranty : 
"  I  hereby  agree  to  guarantee  my  brother, 
W.  M.'s  intromissures,  as  your  agent  in 
Leith,  to  the  extent  of  .£500."  The  terms 
of  sale  between  the  plaintiffs  and  W.  M., 
at  the  time  of  the  guaranty,  were  that 
the  moneys  received  should  be  remitted 
from  time  to  time,  and  an  account  of  sales 
rendered  at  the  end  of  each  month,  or 
when  required,  and  an  account  current 
every  throe  weeks.  It  was  soon  after 
agreed  between  the  plaintiffs  and  W.  M. 
that  the  account  current  should  be  ren- 
dered every  six  months,  and  subsequently, 
in  pursuance  of  an  agreement  between 
them,  W.  M,  from  time  to  time  gave  his 
promissory  notes  to  the  plaintiffs,  payable 
four  months  fiom  date,  for  sums  having 
no  relation  to  the  amount  due,  transmitted 
to  W.  M.  the  difference  between  the  money 
then  in  his  hands  and  the  amount  of  the 
notes.  The  defendant  had  no  knowledge 
of,  and  never  inquired  as  to  the  original 
or  subsequent  terms  of  delivery.    It  was 


held  (Pollock,  C.  B.  dissenting),  that  the 
alteration  in  the  mode  of  accounting  and 
paying  did  not  discharge  the  surety.  In 
Mitchell  V.  Burton,  2  Head,  613,  it  was 
held,  that  if  two  or  more  persons  become 
the  sureties  of  a  third  person,  to  a  bond, 
and  the  obligees  and  principal  obligor 
erase  the  name  of,  and  release  one  of  the 
sureties,  without  the  knowledge  or  consent 
of  the  co-sureties,  or  their  subsequent 
ratification  of  the  same,  they  are  not 
bound  on  said  bond.  And  further,  that 
if,  however,  the  obligatiop  after  such  era- 
sure, is  presented  to  other  persons,  who 
sign  the  same  as  sureties,  they  are  bound 
by  their  undertaking,  although  they  may 
bo  ignorant  of  the  circumstances  of  the 
erasure,  and  of  the  fact  that  the  other 
sureties  on  the  bond  are  released  thereby. 
The  erasure  was  visible,  and  they  should 
have  ascertained  all  the  facts  in  reference 
thereto  before  signing  the  obligation,  and 
not  having  done  so,  are  bound  by  their 
act.  See  also.  General  .Steam  Navigation 
Co.  V.  Rolt,  95  Eng.  C.  L.  550. 

(n)  Burgo  on  Suretyship,  B.  2,  c.  5  ; 
Letcher  v.  Bank  of  the  Commonwealth,  1 
Dana,  82 ;  Castleman  v.  Holmes,  4  J.  J. 
Marsh.  1 ;  Bell  v.  Martin,  3  Harrison,  167 ; 
Farmers  and  Mechanics  Bank  v.  Kerche- 
val,  2  Mich.  504. 

(o)  Merrimack  Co.  Bank  v.  Brown,  12 
N.  H.  320  ;  ]?owler  v.  Brooks,  13  id.  240. 
See  also.  Roe  v.  Harrison,  2  T.  R.  425. 

(p)  Fowler  v.  Brooks,  13  N.  H.  240. 
In  this  case  it  was  determined,  that  if 
a  surety,  with  knowledge  of  the  fact  that 
an  agreement  for  an  extension  of  time  has 
been  made  between  the  creditor  and  the 
principal,  make  a  new  promise  to  pay  the 
debt,  he  cannot  afterwards  avail  himself 
of  the  agreement,  as  a  discharge  of  his 
liability,  notwithstanding  there  was  no 
new  consideration  for  his  promise.  And 
see  Ex  parte  Harvey,  27  E.  L.  &;  E.  274. 
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In  general,  a  guaranty  to  a  partnership  is  extinguished  by  a 
change  in  the  firm,  although  the  copartnership  name  is  not 
changed,  (q)     This  has  been  held  to  be  the  effect  of  such  change, 


(7)  Bellairs  v.  Ebsworth,  3  Camp.  52  ; 
Russell  V.  Perkins,  I  Mason,  368  ;  Weston 
V.  Barton,  4  Taunt.  673.  It  was  here 
held,  that  a  liond  conditioned  to  repay  to 
five  persons  all  sums  advanced  by  them, 
or  any  of  them,  in  their  capacity  of  banli- 
ers,  will  not  extend  to  sums  advanced 
after  the  decease  of  one  of  the  five  by  the 
four  survivors,  the  four  then  acting  as 
bankers.  Mansfield,  C.  J.,  observed : 
"  The  question  liere  is,  whether  the  origi- 
nal partnership  being  at  an  end,  in  conse- 
quence of  the  death  of  Golding,  the  bond 
is  still  in  force  as  security  to  the  surviving 
four,  or  whether  that  political  personage, 
as  it  may  be  called,  consisting  of  five, 
being  dead,  the  bond  is  not  at  an  end.  .  .  . 
From  almost  all  the  cases,  in  truth  we  may 
say  from  all  (for  though  there  is  one  ad- 
verse case  of  Barclay  v.  Lucas,  the  pro- 
priety of  that  decision  has  been  very  much 
questioned),  it  results,  that  where  one  of 
the  obligees  dies,  the  security  is  at  an  end. 
It  is  not  necessary  now  to  enter  into  the 
reasons  of  those  decisions,  but  there  may 
be  very  good  reasons  for  such  a  construc- 
tion ;  it  is  very  probable  that  sureties  may 
be  induced  to  enter  into  such  a  security 
by  a  confidence  which  they  repose  in  the 
integrity,  diligence,  caution,  and  accuracy 
of  one  or  two  of  the  partners.  In  the  na- 
ture of  things,  there  cannot  be  a  partner- 
ship consisting  of  several  persons,  in  which 
there  are  not  some  persons  possessing 
these  qualities  in  a  greater  degree  than 
the  rest ;  and  it  may  be  that  the  partner 
dying,  or  going  out,  may  be  the  very  per- 
son on  whom  the  sureties  relied ;  it  would 
therefore  be  very  unreasonable  to  hold  the 
surety  to  his  contract  after  such  change." 
See  also,  Bodenham  v.  Purchas,  2  B.  & 
Aid.  39.  But  in  New  Haven  County 
Bank  v.  Mitchell,  15  Conn.  206,  the  facts 
were  as  follows  :  The  guaranty  of  A,  by 
its  terms,  made  him  responsible  to  B,  a 
banking  institution,  for  such  paper  as 
should  be  indorsed  by  the  firm  of  S.  M.  & 
G.,  and  hold  by  B,  and  bound  A  to  save 
B  harmless  from  all  loss  which  B  might 
sustain  by  reason  of  holding  paper  in- 
dorsed by  said  firm.  The  partnership  of 
S.  M.  &  G.  was  afterwards  dissolved,  of 
which"  B  had  notice.  The  partners  then 
executed  a  power  of  attorney  to  M.,  who 
had,  previously  to  the  dissolution,  trans- 


acted nearly  all  the  bank  business  of  the 
partnersliip  with  B,  authorizing  him  to 
sign  and  indorse  notes  which  mifiht  be 
considered  necessary  in  the  management 
of  the  concern.  M  delivered  the  power 
to  B ;  after  which  M,  by  virtue  thereof, 
continued  to  use  the  name  of  S.  M.  &  6., 
as  drawers  and  indorsers  of  negotiable 
paper,  which  was  discounted  by  B,  and 
the  proceeds  credited  to  the  firm,  and  ap- 
plied in  payment  of  their  former  indebted- 
ness to  B.  By  virtue  of  such  power  M 
also  signed  in  the  name  of  the  firm  vari- 
ous other  notes  which  were  indorsed  by 
A,  with  notice  of  the  dissolution,  and 
knowing  that  these  notes  were  intended  to 
be,  as  they  were  in  fact,  discounted  by  Bj 
and  the  proceeds  applied  in  payment  of 
the  debts  and  liabilities  of  the  firm.  In 
the  course  of  these  transactions,  M,  by 
virtue  of  said  power,  indorsed  two  notes, 
which  were  discounted  by  B,  and  the  pro- 
ceeds credited  to  the  firm.  The  parties 
to  these  notes  having  failed,  B  sought  a 
remedy  on  tlie  guaranty  against  A ;  and 
it  was  held,  that  the  guaranty,  by  its  terms, 
contemplated  only  such  paper  as  should 
be  indorsed  by  the  firm  of  S.  M.  &  G.,  as 
a  finn,  and  during  the  continuance  of  the 
partnership,  but  that,  for  the  purpose  of 
settling  the  partnership  concerns  the  part- 
nership relation  between  the  partners  con- 
tinued to  subsist  after  the  dissolution,  and 
the  notes  so  indorsed  by  M  were  in  legal 
contemplation  indorsed  by  the  firm  ;  con- 
sequently they  were  embraced  within  the 
scope  and  true  meaning  of  the  guaranty. 
And  in  Staats  v.  Hewlett,  4  Denio,  559, 
A  gave  B  an  undertaking  in  writing  as 
follows  :  "  I  hereby  obligate  myself  to  hold 
you  harmless  for  any  indorsement  you 
may  make  for,  or  have  made  for,  the  late 
firm  of  Peck,  Howlett  &  Foster."  The 
firm  had  previously  become  dissolved  by 
the  death  of  one  of  its  members.  A  note 
subsequently  made  by  one  of  the  surviving 
partners,  in  the  course  of  liquidating  the 
business  of  the  fii-m,  and  signed  "  S.  R. 
Howlett,  for  the  late  firm  of  Peck,  How- 
lett &  Foster,"  was  indorsed  by  B.  Held, 
that  it  was  within  the  terms  of  the  guar- 
anty. The  case  of  Pemberton  v.  Oakes, 
4  Russ.  154,  illustrates  the  principle  of  the 
text.  See  further,  that  guaranties  are  to 
be  construed  strictly,  and  that  if  any  part- 
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although  the  guaranty  given  to  the  firm  was  expressly  for  "  ad- 
vances by  them,  or  either  of  them."  The  mere  fact  that  the 
partnership  is  very  numerous,  does .  not  seem  to  vary  this  rule, 
if  the  guaranty  be  given  to  the  whole  firm.  But  where  the 
partnership  was  numerous,  and  seven  of  the  members  were 
trustees  for  the  firm,  and  a  bond  was  given  to  these  trustees  to 
secure  the  faithful  services  of  the  clerk  of  the  company,  and  a 
part  of  the  trustees  died,  there  it  was  held  that  the  surviving 
trustees  might  maintain  an  action  on  the  bond,  although  it  was 
shown  that  there  had  been  changes  in  the  company,  (r) 

A  guaranty  may  doubtless  be  a  continuing  contract,  and  be 
unaffected  by  a  change  of  circumstances,  as  to  the  subject- 
matter,  and  also  as  to  the  parties  for  whose  benefit  it  shall 
enure.  It  may  provide,  for  instance,  for  the  fidelity  of  a  cashier 
in  a  bank,  as  long  as  it  shall  continue  under  its  present  charter, 
and  under  any  extension  or  renewal  thereof  So  provision  may 
be  made  for  its  validity  to  a  partnership  after  a  change  of  mem- 
bers, perhaps  by  adequate  covenants,  even  without  the  inter- 
vention of  ti-ustees  ;  although  it  would  certainly  be  the  better,  if 
not  the  only  safe  way,  to  constitute  trustees.  But,  from  what 
has  already  been  said,  it  will  be  obvious,  that  unless  the  contract 
of  guaranty  expressly  provides  for  these  changes,  their  occur- 
rence discharges  the  guarantor  from  his  obligation,  (s) 

ners  be  taken  into  or  retire  from  a  firm,  for  Lord  Mansfield  observed  :  "  The  ques- 
the  guarantee  does  not  continue.  Simson  tion  turns,  as  Lord  Chief  Justice  De  Grey 
V.  Cook,  8  J.  B.  Moore,  588 ;  Kiplinf;  v.  observes,  in  the  case  which  has  been  cited, 
Turner,  5  B.  &  Aid.  261  ;  Wright  v.  Eus-  upon  tlie  meaning  of  the  parties.  In  en- 
sell,  3  Wils.  5.30  ;  Barclay  v.  Lucas,  3  deavoring  to  discover  that  meaning,  the 
Dougl.  321  ;  Penoyer  o.  Watson,  16  Johns,  subject-matter  of  the  contract  is  to  be  con- 
100;  Barker  v.  Parker,  1  T.  R.  287  ;  Dry  sidered.  It  is  notorious  that  these  bank- 
V.  Davy,  2  Per.  &  D.  249  ;  Place  v.  Del-  ing-houses  continue  for  ages  with  the  oc- 
egal,  4  Bing.  N.  C.  426  ;  Dance  v.  Gii-dler,  casional  addition  of  new  partners.  la 
4  B.  &  P.  34 ;  Myers  v.  Edge,  7  T.  K.  such  establishments  clerks  are  necessary, 
254.  who  now  and  then  succeed  as  partners,  an 
(r)  Metcalf  u.  Bruin,  12  East,  405.  arrangement  very  proper  and  very  benefi- 
(s)  The  case  of  Barclay  v.  Lucas,  3  cial  to  the  clerks.  The  house  requires 
Dougl.  321,  s.  c.  1  T.  R.  291,  n.  (a),  security  for  their  honesty.  Now  it  seema 
although  it  has  been  doubted  on  some  to  me  to  make  no  difference  whether  a 
points  (see  Weston  v.  Barton,  4  Taunt,  new  partner  is  introduced  or  not,  for  there 
681),  is  yet  an  authority  for  this  principle,  is  no  doubt  that  it  is  a  security  to  the 
that  if  the  terms  of  the  contract  show  it  house.  I  am  glad  that  there  is  a  distinc- 
was  the  intention  of  the  parties  that  the  tion  between  this  case  and  that  decided  in 
liability  should  continue,  such  will  be  the  the  Common  Pleas  ;  for  I  think  that  the 
case,  although  the  names  of  the  firm  plaintiffs  are  entitled  to  recover  to  the  ex- 
change. Such  was  evidently  the  court's  tent  of  the  whole  sum  embezzled,  or  at  all 
ondorstaudiiig  of  the  bond  in  that  case,  events  to  the  extent  of  their  own  share.' 
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The  obligation  of  guaranty  for  good  conduct  does  not  seem 
to  be  one  which  survives  the  obligee  and  passes  over  to  his  rep- 
resentatives. They  may  of  course  have  their  action  for  any 
liability  of  the  guarantor  incurred  ^j  the  default  of  the  party 
whose  good  conduct  is  guaranteed,  during  the  life  of  the  party 
receiving  the  guaranty.  But  when  he  dies,  the  guaranty  dies 
also  so  far,  that  if  the  party  for  whose  good  conduct  the  guar- 
anty is  given,  goes  on  with  the  same  service  as  before,  but  now 
rendering  it  to  the  representatives  of  the  deceased,  they  cannot 
hold  the  guarantor  for  the  default  of  one  who  is  now  at  work 
for  them.  Thus,  a  bond  for  the  good  conduct  of  a  clerk,  when 
the  obligee  died,  and  the  executor  employed  the  same  clerk  in 
arranging  and  finishing  the  business  of  the  obhgee,  was  not 
held  sufficient  to  maintain  an  action  by  the  executor  for  mis- 
conduct of  the  clerk  after  the  death  of  the  obligee,  (t) 

In  regard  to  the  subject-matter,  a  guaranty  to  cover  goods 
supplied  to  a  certain  amount,  without  restriction  of  time,  con- 
tinues until  revoked ;  although  even  such  continuing  guaranty 
may  be  discharged  by  a  change  of  the  terms  of  credit,  (m)  If 
the  guarantor  means  to  limit  his  liability  to  a  single  transaction, 
he  should  so  express  it.  (v)  But  as  no  special  form  or  manner 
of  expression  is  necessary,  if  this  purpose  may  fairly  be  gathered 
from  the  whole  contradt,  courts  will  so  construe  it.  (w) 

Thia  principle  was  the  foundation  of  the  tract,  not  to  exceed  one  hundred  pounds 
decision  in  Pease  i>.  Hirst,  10  B.  &  C.122.  (with  you),  for  goods  necessary  in  his  busi- 
(()  Barker  v.  Parker,  1  T.  R.  287.  ness  as  a  jeweller.  I  have  wrote  to  say 
tu)  In  Bai-stow  v.  Bennett,  3  Camp.  220,  by  this  declaration  I  consider  myself 
A  gave  to  B  a  written  guaranty  to  the  ex-  bound  to  you  for  any  debt  he  may  con- 
tent of  £300  for  any  goods  he  might  sup-  tract  for  his  business  as  a  jeweller,  not  ex- 
ply  to  C  provided  C  neglected  to  pay  in  ceeding  one  hundred  pounds,  after  this 
due  time.  B  supplied  goods  to  C  accord-  date.  (Signed)  John  Wells."  And  Lord 
ingly  at  two  months'  credit,  and  C  paid  in  Ellenborough  said :  "  I  think  the  defend- 
Awd  time  to  an  amount  exceeding  £300.  ant  was  answerable  for  any  debt  not  ex- 
The  account  having  run  for  some  time  on  ceeding  one  hundred  pounds  which  Wil- 
these  terms,  and  there  being  a  balance  due  liam  Wells  might  from  time  to  time  con- 
to  B  a  new  account  was  opened  on  new  tract  with  the  plaintiffs  in  the  way  of  his 
term's  of  credit.  HM,  that  the  guaranty  business.  The  guaranty  is  not  confined 
extended  to  all  goods  furnished  while  the  to  one  instance,  but  applies  to  debts  suc- 
term  of  credit  remained  unchanged,  but  cessively  renewed.  If  a  party  means  to 
not  to  those  furnished  after  the  terra  of  be  surety  only  for  a  single  dealing  he 
credit  was  changed,  and  a  new  account  should  take  care  to  say  so.  By  such  an 
onened  instrument  as  this,  a  continumg  surety- 
lv\  Merle  v.  Wells,  2  Camp.  413.  In  ship  is  created  to  the  specified  amount, 
this  case  the  guaranty  was  in  these  words  :  There  must  be,  therefore,  a  verdict  for  the 
<^Gentlemen,^I  have\een  applied  to  by  plaintil^fbr£100."  See  Brown  ..Batch- 
mv  brother  William  Welles,  jeweller,  to  be  elor,  1  Hurl.  &  N.  255. 
Kd  to  you  for  any  debts  he  may  con-        («>)  Sec  Cremer  v.  Higginson,  1  Mason, 
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SECTION   VI. 

HOW  A   GUARANTOR  IS   AFFECTED   BY  INDULGENCE   TO   A   DEBTOR. 

A  guarantor  is  entitled  to  a  just  protection.     But  this  prin- 
ciple is  not  carried  so  far  as  to  permit  him  to  compel  the  cred- 


323,  which  is  a  leading  case  on  this  sub- 
ject. In  this  case  the  letter  of  guaranty 
contained  this  clause  :  "  The  object  of  the 
present  letter  is  to  request  you  if  conven- 
ient, to  furnish  them"  {Messrs.  Stephen 
and  Henry  Higginson),  "with  any  sura 
they  may  want,  as  far  as  fifty  thousand 
dollars  ;  say  fifty  thousand  dollars.  They 
will  reimburse  you  the  amount,  together 
with  interest,  as  soon  as  arrangements  can 
be  made  to  do  it;  and  as  our  embargo 
cannot  be  continued  much  longer,  we  ap- 
prehend there  will  be  no  difficulty  in  this. 
We  shall  hold  ourselves  answerable  to 
you  for  the  amount."  It  was  held,  that 
this  was  not  an  absolute  original  under- 
taking, but  a  guaranty ;  that  it  covered 
advances  only  to  Stephen  and  Henry  Hig- 
ginson (who  were  then  partners),  on  part- 
nership account,  and  could  not  Ise  applied 
to  cover  advances  to  either  of  the  part- 
ners separately,  on  his  separate  account ; 
that  the  authority  of  the  guaranty  was  re- 
voked by  the  dissolution  of  the  partnership, 
and  no  subsequent  advances  made  by  the 
party,  after  a  full  notice  of  such  dissolu- 
tion, were  within  the  reach  of  the  guar- 
anty ;  that  the  letter  did  not  import  to  be 
a  continuing  guaranty  for  money  advanced, 
toties  quottes,  from  rime  to  time,  to  the 
amount  of  $50,000,  but  for  a  single  ad- 
vance of  money  to  that  amount ;  and 
that,  when  once  advances  were  made  to 
$50,000,  no  subsequent  advances  were 
within  the  guaranty;  although,  at  the 
time  of  such  further  advances,  the  sum 
actually  advanced  had  been  reduced  be- 
low $50,000  by  reimbursements  of  the 
debtors.  In  Grant  v.  Ridsdale,  2  Har.  & 
J.  1 86,  a  guaranty  in  the  following  terms  : 
"I  will  guaranty  their  engagements, 
should  you  think  it  necessary,  for  any 
transactions  they  may  have  in  your  house," 
was  held  an  absolute  and  continuing  guar- 
anty, until  countermanded.  —  So  where 
the  defendant  addressed  a  letter  to  the 


plaintiffs,  stating  that  his  brother  wished 
to  go  into  business,  and  promising  to  be 
accountable  for  such  goods  furnished  by 
the  plaintiffs  as  his  brother  should  call 
for,  from  $300  to  $500  worth ;  in  conse- 
quence of  which  the  plaintiffs  funrished 
him  with  divers  parcels  of  goods ;  It  was 
hdd,  that  this  was  a  continuing  guaranty 
to  the  amount  specified,  and  was  not  lim- 
ited to  the  bill  of  parcels  first  delivered. 
Rapelye  v,  Bailey,  5  Conn.  149.  See 
also,  Clark  v.  Bufdett,  2  Hall,  167.  — A 
writing  in  these  words:  "I  agree  to  be 
responsible  for  the  price  of  goods  pur- 
chased of  you,  either  by  note  or  account, 
at  any  time  hereafter,  to  the  amount  of 
$100,"  is  a  continuing  guaranty  to  that 
extent,  for  goods  to  be  at  any  time  sold 
before  the  credit  is  recalled.  Bent  v. 
Hartshorn,  1  Met.  24. — Many  of  the 
eases  seem  to  hold  with  Lord  Ellenhorough, 
in  Merle  v.  Wells,  2  Camp.  413,  that  the 
guaranty  will  be  understood  to  be  con- 
tinuing, unless  expressly  limited.  But 
the  contrary  opinion  was  expressed  in 
White  V.  Reed,  15  Conn.  457.  In  that 
case  the  defendant  gave  the  plaintiff'  a 
writing  in  these  words:  "For  any  sura 
tliat  my  son  G.  may  become  indebted  to 
you,  not  exceeding  $200,  I  will  hold  my- 
self accountable."  Held,  that  the  terms 
of  this  instrument  were  satisfied  when  any 
indebtedness  witliin  the  amount  limited 
was  incurred  by  G.,  and  consequently  that 
it  was  not  a  continuing  guaranty.  So  in 
Boyce  v.  Ewart,  1  Rice,  126,  the  guar- 
anty was  in  these  words  :  "  The  bearer  is 
about  to  commence  business;  to  assist 
him  in  which  he  will  need  your  aid,  which, 
if  you  render,  we  will,  in  case  of  failure, 
indemnify  you  to  the  amount  of  $4,000  " 
Held,  that  it  was  not  a  continuing  guar- 
anty, but  applicable  to  the  bearer's  com- 
mencing in  business,  and  that,  as  soon  as 
the  bearer  had  refunded  $4,000,  the  guar- 
anty ceased.     In  Fellows  v.  Treutiis,  3 
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itor  unreasonably  to  proceed  against  the  principal  debtor,  (x) 
From  some  cases  it  may  be  doubted  whether  he  has  any  power 
in  this  way.  In  one  case,  (y)  it  was  held,  that  a  surety,  who 
was  injured  by  a  delay  in  suing  the  principal  debtor,  was  not 
discharged,  on  the  ground  that  he  might  have  insured  a  prompt 
demand  against  the  debtor,  by  making  himself  an  indorser  in- 
stead of  a  surety.  But  this  would  have  secured  only  a  demand, 
and  not  a  suit ;  and  it  seems  hard  and  severe  to  say  that  be- 
cause one  does  not  secure  to  himself  the  precise  and  immedi- 
ate demand  and  notice  necessary  to  hold  indorsers,  he  shall 
not  be  entitled  to  any  care  or  (iligence  on  the  part  of  the 
creditor. 

If  the  surety  requests  the  creditor  to  collect  the  debt,  and 
there  is  refusal  and  delay,  and  subsequent  insolvency,  it  would 
seem  difficult  to  resist  the  surety's  claim  to  be  discharged,  (z) 


Denio,  512,  a  guaranty  in  these  words  : 
"  I  hereby  agree  to  guarantee  to  you  the 
payment  of  such  an  amount  of  goods,  at 
a  credit  of  one  year,  interest  after  six 
months,  not  exceeding  $500,  as  you  may 
credit  to  A.,"  was  held,  not  to  bo  a  con- 
tinuing guaranty,  but  it  was  held  to  be 
exhausted  by  a  single  purchase  of  goods 
to  the  amount  of  $500.  See  also,  Whit- 
ney V.  Groot,  24  Wend.  82  ;  Lawrence  v. 
McCalmont,  2  How.  26 ;  Chapman  v. 
Sutton,  2  C.  B.  684 ;  Tanner  v.  Moore, 
11  Jar.  11  ;  AUnut  v.  Ashenden,  5  Man. 
&  G.  392;  Hitchcock  v.  Humphrey,  id. 
559;  Martin  v.  Wright,  9  Jur.  178; 
Johnston  v.  Nicholls,  1  C.  B.  251 ;  Far- 
mers and  Mechanics  Bank  v,  Kercheval, 
2  Mich.  504  ;  Agawam  Bank  v.  Slrever, 
16  Barb.  82. 

(x)  It  seems  to  be  well  settled  that  mere 
delay  by  the  creditor  to  proceed  against 
the  principal,  although  requested  to  do  so 
by  the  surety,  will  not  in  and  of  itself 
discharge  the  surety.  Huffman  v.  Hul- 
bert,  13  Wend.  377;  Davis  u.  Higgins,  3 
N.  H.  231 ;  Bellows  u.  LoycU,  5  Pick. 
307;  Erie  Bank  v.  Gibson,  1  Watts,  143  ; 
Cope  V.  Smith,  8  S.  &  R.  110;  Johnson 
V.  Planters  Bank,  4  Sm.  &  M.  1G5  ;  Beebo 
V.  Dudley,  6  Foster  (N.  H.),249;  Bick- 
ford  V.  Gibbs,  8  Cush.  184.  But  if  this 
delay  of  the  creditor  operates  to  the  in- 
juiy  of  the  surety,  as  if  the  principal 
debtor  was  at  the  time  of  the  request  sol- 
vent   but  afterwards    became   insolvent, 


and  the  surety  will  not  be  able  to  collect 
the  amount,  he  is  pro  tanto  discharged. 
Bow  V.  Pulver,  1  Cowen,  246 ;  State  v. 
Reynolds,  3  Mo.  95  ;  Herrick  v.  Borst,  4 
Hill  (N.  Y.),  650.  And  see  note  (c)  post. 
See  Miller  v.  Berkey,  27  Penn.  St.  317. 
See  also,  for  a  general  statement  of  the 
duties  arising  from  the  relation  of  princi- 
pal and  surety,  Huey  v.  Pinney,  5  Minn. 
310. 

(y)  Townsend  v.  Riddle,  2  N.  H.  448. 
And  Woodbury,  J.,  said  :  "  Here  the  char- 
acter of  the  defendant  as  a  surety  did  not 
appear  on  the  face  of  the  contract,  nor 
was  it  proved  that  the  plaintiff  knew  him 
to  be  only  a  surety.  Here  he  was  not 
liable  as  a  mere  indorser  on  the  same  in- 
strument, or  as  a  guarantor  on  a  separata 
one.  No  time  for  an  adjustment  with  the 
principal  was  fixed  by  law ;  no  delay 
was  given  to  him  after  a  request  by  the 
surety  for  a  prosecution  ;  no  new  engage- 
ment for  forljearance  appears  to  have  been 
entered  into  between  the  creditor  and 
debtor." 

(z)  In  the  Trent  Navigation  Co.  v.  Har- 
ley,  10  East,  35,  IjorA  JCllenborouffh  said : 
"  The  only  question  is,  whether  the  laches 
of  the  obligees,  in  not  calling  upon  the 
principal  so  soon  as  they  might  have  done, 
if  the  accounts  had  been  properly  exam- 
ined from  time  to  time,  be  an  estoppel  at 
law  [in  an  action]  against  the  sureties? 
I  know  of  no  such  estoppel  at  law,  what- 
ever  remedy  there   may  be   in   equity." 
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In  1816  it  was  said  by  the  Supreme  Court  of  New  York,  in  a 
case  where  such  facts  were  pleaded  and  demurred  to,  that  the 
plea  was  good,  and  the  defence  sufficient,  (a)  Chancellor  Kent 
has  questioned  the  law  of  this  case,  and  it  is  said  that  two  of 
the  judges  of  the  court  afterwards  retracted  their  opinion.  But 
in  1833,  the  Supreme  Court  of  the  same  State  seemed  to  hold 
the  same  views.  In  1811  this  court  decided,  that  a  mere  delay- 
in  calling  on  the  principal  will  not  discharge  the  surety,  (b)     Of 


And  in  Dawson  v.  Laws,  23  E.  L.  &  E. 
365,  the  Vice-Chancellor  said,  that  in  order 
to  discharge  sureties  i'or  the  faithful  per- 
formance of  duties  by  their  principal,  from 
their  obligation,  there  must  be  such  an  act 
of  connivance  as  enabled  the  party  to  get 
the  fund  in  his  hands,  or  such  an  act  of 
gross  negligence  as  to  amount  to  a  wilful 
shutting  of  the  person's  eyes  to  the  fraud 
which  the  party  was  about  to  commit,  or 
something  approximating  to  it. 

(a)  Pain  v.  Packard,  13  Johns.  174. 
And  see  People  v.  Jansen,  7  id.  336.  In 
Herrick  v.  Borst,  4  Hill  (N.  Y.),  6.50,  it 
was  held,  that  although  the  creditor  neglect 
to  prosecute  the  principal  after  a  request 
by  the  surety,  tliis  will  not  discharge  the 
surety,  if  the  principal  was  then  insolvent. 
And  the  surety,  in  order  to  establish  a  de- 
fence of  this  kind,  must  show  clearly  that 
at  the  time  the  request  was  made  the  debt 
could  have  been  collected  of  the  principal. 
Cowen,  J.,  then  observed  :  "  The  view 
taken  of  the  question  in  Huffman  v.  Hul- 
bert,  13  Wend.  377,  the  only  case  in  this 
court  where  the  kind  or  degree  of  insol- 
Tency  on  which  the  surety  is  to  be  dis- 
charged has  been  noticed,  is  not  inconsist- 
ent with  the  direction  given  at  the  circuit. 
Mr.  Justice  Nelson  there  said,  the  rule  is 
founded  on  the  assumption  that  the  debt 
is  daarlij  collectable  by  suit;  and  upon 
this  ground  only  can  the  rule  be  defended. 
Again,  he  says,  there  must  bo  something 
more  than  an  ability  to  pay  at  the  option 
of  the  debtor.  Among  other  reasons  he 
mentions  the  surety  having  a  remedy  of 
his  own  by  payment  and  suit,  a  reason 
which,  as  I  mentioned,  would  in  other 
cases  deprive  the  party  complaining  of  all 
claim;  for  in  no  other  case  that  I  am 
aware  of  can  he  demand  compensation  or 
raise  a  defence  urounded  on  his  own  neg- 
lect. \V!iat  principle  such  a  defence  should 
ever  !i'ive  found  to  stand  upon  in  any  court 
it  is  ililKcult  to  see.  It  introduces  a  new 
term  mtu  the  creditor's  contract.     It  came 


into  this  court  without  precedent  (Pain  v. 
Packard,  13  Johns.  174),  was  afterwards 
repudiated  even  by  tlie  Court  of  Chancery 
(King  V.  Baldwin,  2  Johns.  Ch.  554),  as 
it  always  has  been  both  at  law  and  equity 
in  England  ;  but  was  restored  on  a  tic  in 
the  Court  of  Errors,  turned  by  the  casting 
vote  of  a  layman.  King  v.  Baldwin,  17 
Johns.  384.  Plait,  J.,  and  Yates,  J.,  took 
that  occasion  to  acknowledge  that  they  )iad 
erred  in  Pain  v.  Packard,  as  Senator  Van 
Vechten  showed  most  conclusively  that  the 
whole  court  had  done.  The  decision  was 
obviously  erroneous  in  another  respect,  as 
was  also  shown  by  that  learned  senator. 
It  overruled  a  previous  decision  of  the 
same  court  in  Le  Guen  v.  Govcrneur,  1 
Johns.  Cas.  492,  on  the  question  of  res 
judicata;  necessarily  so,  unless  it  be  con- 
ceded that  the  defence  belongs  exclusively 
to  equity.  I  do  not  deny  that  the  error 
has  become  inveterate,  though  it  has  never 
been  treated  with  much  favor.  A  dictum 
was  referred  to  on  the  argument,  in  the 
Manchester  Iron  Man.  Co.  o.  Sweeting, 
10  Wend.  162,  that  the  refusal  to  sue  is 
tantamount  to  an  agreement  not  to  prose- 
cute the  surety.  The  remark  meant,  how- 
ever, no  more  than  tliat  such  a  neglect  as 
amounts  to  a  defence  is  like  the  agree- 
ment not  to  sue  in  respect  to  being  receiv- 
able under  the  general  issue.  The  judge 
w!\s  speaking  to  the  question  whether  the 
defence  should  not  have  been  specially 
pleaded  as  it  ^^•as  in  Pain  u.  Packard.  On 
the  other  hand,  it  has  often  been  said  that 
the  defence  should  not  be  encouraged,  but 
rather  discountenanced  ;  and  several  decis- 
ions will  be  found  to  have  proceeded  on 
this  ground." 

(ft)  People  V.  Jansen,  7  Johns.  336. 
The  authorities  all  agree  upon  this  point. 
Hunt  I.. 'United  States,  1  Gallison,  32; 
Naylor  ;•.  Moody,  3  Blaekf.  93  ;  Hunt  v. 
Briduham,  2  I'lrk.  581  ;  Winter  v.  Branch 
Bank,  2:1  Ala.  762  ;  Nichols  v.  McDowell, 
14  B.  Mou.  7.    And  even  an  agreement 
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this  there  seems  no  question ;  and  the  objection  to  discharging 
him  where  he  requests  a  collection  of  the  debt  and  is  injured 
by  the  refusal,  rests  upon  the  right  and  power  of  the  surety  to 
pay  the  debt  himself  whenever  he  pleases,  and  then  take  his 
own  measures  against  the  debtor.  It  would  be,  however,  un- 
just to  hold  him  liable  on  this  ground,  where  he  has  been  in- 
jured by  the  certain  fault  of  the  party  to  whom  he  makes  the 
guaranty,  (c)  And  from  a  consideration  of  the  cases,  and  the 
reasons  on  which  they  rest,  we  think  this  rule  may  be  drawn ; 
—  that  a  surety  is  discharged  where  the  creditor,  after  notice 
and  request,  has  been  guilty  of  a  delay  which  amounts  to  gross 
negligence,  and  by  this  negligence  the  surety  has  lost  his  secu- 
rity or  indemnity.  If,  however,  in  that  case  the  creditor  should 
show  full  knowledge  and  an  equal  negligence  on  the  part  of  the 
guarantor,  or  his  assent,  or  that  security  was  given  him  by  the 
principal  debtor,  it  would  be  difficult  to  point  out  any  acknowl- 
edged principles  which  would  lead  to  his  discharge,  {d) 


by  the  creditor  to  enlarge  the  time,  unless 
it  is  made  upon  such  considei'ation,  or  in 
such  form  as  to  be  binding  upon  him,  and 
to  estop  him  from  suing  the  principal,  does 
not  discharge  the  surety.  Leavitt  v.  Sav- 
age, 16  Me.  72  ;  Bailey  v.  Adams,  10  N. 
H.  162;  Joslyn  v.  Smith,  13  Vt.  353; 
Harter  v.  Moore,  5  Blackf.  367  ;  Farmers 
Bank  v.  Eaynolds,  13  Ohio,  84.  And  see 
note  (/)  post. 

(c)  The  better  authorities  agree  that  if 
the  surety  can  positively  and  clearly  show 
an  injurj'  to  himself  by  the  failure  of  the 
creditor  to  prosecute  after  request,  he  is 
exonerated,  pro  tanto.  Row  v.  Pulver,  I 
Cowen,  246  ;  State  v.  Reynolds,  3  Mo. 
9.5;  Manchester  Iron  Co.  v.  Sweeting,  10 
"Wend.  162  ;  Goodman  v.  Griffin,  3  Stew. 
(Ala.),  163;  Hogaboom  v.  Hcrrick,  4  Vt. 
131 ;  Jolmston  v.  Thompson,  4  Watts, 
446;  Wetzel  v.  Sponslcr's  Exr's,  ISPenn. 
St.  460 ;  Lang  v.  Brevard,  3  Strob.  Eq. 
59.  In  Locke  «.  United  States,  3  Mason, 
446,  it  was  held,  that  the  neglect  of  the 
postmaster-general  to  sue  for  balances  due 
by  postmasters,  within  the  time  prescribed 
by  law,  although  he  thereby  is  rendered 
personally  chargeable  with  such  balances, 
is  not  a  discharge  of  the  postmasters  or 
their  sureties  upon  then-  official  bonds. 
And  in  Bellows  v.  Lovell,  5  Pick.  307, 
the  Supreme  Court  of  Massachusetts  held, 
that  a  refusal  of  the  creditor  to  sue  the 


principal  upon  a  mere  request  of  the  sure- 
ty, unaccompanied  with  an  offer  of  indem- 
nity against  the  costs  and  charges  of  the 
suit,  is  not  a  defence  at  law  to  a  suit 
against  the  surety,  notwithstanding  the 
principal  may  afterwards  have  become  in- 
solvent. So  in  Davis  v.  Huggins,  3  N.  H. 
231,  where  one  who  had  signed  a  promis- 
sory note  as  surety  requested  the  payee  to 
collect  the  money  of  the  principal,  but  the 
payee  neglected  so  to  do  until  the  prin- 
cipal became  insolvent ;  it  was  held,  that 
the  surety  was  not  discharged.  See  Sti-ong 
V.  Foster,  17  C.  B.  201. 

(d)  And  it  has  been  expressly  held,  that 
if  the  extension  of  payment  is  given  to  a 
principal,  at  the  instance  of  the  surety  or 
with  his  consent,  the  surety  is  not  dis- 
charged. Suydam  v.  Vance,  2  McLean, 
99  ;  Solomon  v.  Gregory,  4  Harrison,  112 ; 
New  Hampshire  Savings  Bank  v.  Colcord, 
15  N.  H.  119.  See  also,  Day  k.  Ridgway, 
17  Penn.  St.  303;  Wciler  v.  Hoch,  25 
Penn.  St.  525.  Or  if  the  surety,  being  in- 
formed of  such  an  aiTangement,  assents  to 
it,  it  is  no  defense  to  him.  Tyson  v.  Cox, 
Turn.  &  R.  395  ;  Smith  v.  Winter,  4  M.  & 
W.  519;  La  Farge  v.  Herter,  11  Barb. 
159;  Woodcock  v.  Oxford  &  Worcester 
Railway  Co.  21  E.  L.  &  E.  285,  s.  c.  1 
Drewry,  521  ;  Dubuisson  v.  Folkes,  30 
Miss.  432;  Shook  v.  St.ate,  6  Ind.  113; 
Bangs  I).  Mosher,  23  Barb.  478.     Or  if 
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A  guarantor  or  surety  has  a  right  to  expect  that  the  creditor 
will  not  wantonly  lose  or  destroy  his  claim  against  the  principal 
debtor,  with  the  intention  of  falling  back  upon  the  liability  of 
the  guarantor,  (e)  For  the  guarantor  promises  only  to  pay 
the  debt  of  another,  in  case  that  other  does  not  pay  it ;  and  this 
contract  is  held  to  imply  some  endeavor  and  some  diligence  on 
the  part  of  the  creditor  to  secure  the  debt  from  the  principal 
debtor.  To  this  the  guarantor  is  entitled  ;  but  this  does  not 
give  him  the  right  to  debar  the  principal  debtor  from  all  favor 
or  indulgence.  It  was  once  uncertain  whether  a  forbearance  of 
the  debt  did  not  discharge  the  guarantor ;  but  it  is  now  well 
settled  that  a  mere  forbearance,  leaving  to  the  creditor  the 
power  of  putting  his  claim  in  suit  at  any  time,  does  not  have 
this  effect.  (/)      Thus,  the  neglect  of  postmasters  to  sue  for 


the  surety  has  been  amply  secured  and 
indemniticd  by  the  prinei]ial,  even  if  the 
extension  was  made  without  his  consent. 
Smith  V.  Estate  of  Steele,  25  Vt.  427. 
Otherwise  if  he  assents  in  ignorance  of 
the  real  facts.  West  v.  Ashdown,  1  Bing. 
164;  Robinson  v.  Offutt,  7  Monr.  541. 
See  also,  ante,  p.  17,  note  (/n). 

(e)  N.  H.  Savings  Bank  v.  Colcord, 
15  N.  H,  119;  Holt  v.  Bodey,  18  Penn. 
St.  207  ;  Pcrrine  v.  Fireman's  Ins.  Co.  22 
Ala.  575. 

(/)  It  is  well  settled,  that  mere  delay 
vrithout  fraud,  or  agreement  with  the  prin- 
cipal, does  not  discharge  the  surety.  Hunt 
V.  United  States,  i  Gallison,  32  ;  Navlor 
V.  Moody,  3  Blackf.  93  ;  Hunt  v.  Bndg- 
ham,  2  Pick.  581  ;  Townsend  v.  Riddle, 
a  N.  H.  448;  Leavitt  v.  Savage,  16  Me. 
72  ;  Freeman's  Bank  a.  Rollins,  13  id. 
202;  Johnston  v.  Searcy,  4  Yerg.  182; 
Dawson  v.  Real  Estate  Bank,  5  Ark. 
283  ;  Montgomery  v.  Dillingham,  3  Sra. 
&  M.  647  ;  I'eople  v.  White,  1 1  111.  342  ; 
Dorman  v.  Bigclow,  1  Flor.  281.  To 
have  such  effect,  there  must  be  an  actual 
agreement  between  tlie  creditor  and  the 
principal  to  extend  the  time  of  payment. 
Hutchinson  v.  Jloodv,  18  Me.  393';  Ful- 
ler i>.  Milford,  2  i\IcLcan,  74  ;  Grcclv  i'. 
Dow,  2  Met.  176  ;  Wagman  v.  Hoag',  14 
Barb.  232.  And  the  agreement  must  lie 
upon  sutlicicnt  consideration,  and  must 
amount  in  law  to  an  estoppel  upon  the 
creditor,  sufficient  to  ]jievent  him  from 
beginning  a  suit  before  the  expiration  of 
the  extended  time ;   and  when  such  an 


agreement  is  made  the  surety  is  dis- 
charged. Leavitt  v.  Savage,  16  Me.  72; 
Lime  Rock  Bank  v.  Mallctt,  34  id.  547  ; 
Bailey  v.  Adams,  10  N.  H.  162  ;  Hoyt  v. 
French,  4  Foster  (N.  H.),  198  ;  Joslyn  v. 
Smith,  13  Vt.  353  ;  Wheeler  v.  Washburn, 
24  id.  293  ;  Chace  v.  Brooks,  5  Gush.  43 ; 
Hoffman  o.  Coombs,  9  Gill,  284 ;  Payne 
V.  Commercial  Bank,  6  Sm.  &  M.  24; 
Ne-ivell  u.  Hamer,  4  How.  (Miss.),  684; 
Coman  u.  State,  4  Blackf.  241  ;  Farmers 
Bank  v.  Raynolds,  13  Ohio  84  ;  Haynes 
V.  Covington,  9  Sm.  &  M.  470  ;  Anderson 
V.  Mannon,  7  B.  Mon.  217;  Sawyer  v. 
Patterson,  11  Ala.  523  ;  Grav's  Exr's  v. 
Brown,  22  id.  262  ;  Moss  v.  Hall,  5  Exch. 
46  ;  PliiUips  V.  Rounds,  33  Me.  357  ; 
Tliomas  v.  Dow,  id.  390 ;  Turrill  v. 
Boynton,  23  Vt.  192;  Bangs  o.  Strong, 
4  (jomst.  315  ;  Miller  v.  Stem,  12  Pcnn. 
St.  383  ;  Mitchell  v.  Gotten,  3  Flor.  134  ; 
Bm'ko  V.  Gruger,  8  Tex.  60.  Therefore 
a  surety  in  a  specialtij  is  not  discharged  by 
a  parol  agreement  between  the  creditor 
and  the  principal  on  the  day  the  debt 
became  due,  to  allow  the  principal  one 
year  more  for  payment.  Tate  i\  Wy- 
raond,  7  Blackf  240.  But  the  agreement 
for  extension  must  not  only  be  valid  and 
binding  in  law,  but  the  time  of  the  exten- 
sion must  be  definitely  and  precisely  fixed. 
Miller  v.  Stem,  2  Penn.  St.  286 ;  Parnell 
V.  Price  3  Rich.  L.  121;  Waddlington 
V.  Gary,  7  Sua.  &  M.  522  ;  Gardner  v. 
Wntson,  13  111.  347  ;  Waters  v.  Simpson, 
2  Gilman,  570  ;  People  v.  McHatton,  id. 
638;  McGee  o.  Metealf,  12  Sm.  &   M. 
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balances  due  them  does  not  discharge  their  sureties,  (g)  Where 
a  creditor  received  the  interest  in  advance  for  sixty  days,  this 
did  not  discharge  the  surety ;  for  though  it  undoubtedly  signi- 
fied that  the  debt  was  not  to  be  demanded  within  that  period, 
yet  it  might  have  been  at  any  moment.  (A)  So  where  a  bank 
renewed  a  note  on  receiving  twenty-five  per  cent.,  and  the  in- 
terest on  the  remainder  for  a  certain  period,  the  note  lying  in 
the  bank  overdue,  the  surety  was  not  discharged,  (i) 

It  seems  to  be  settled,  that  an  express  covenant  not  to  sue  the 
principal  debtor  within  a  limited  time  does  not  discharge  the 
surety  ;  because  a  suit  may  nevertheless  be  commenced  at  any 
time,  and  such  a  covenant  is  no  bar,  but  only  gives  to  the  cove- 
nantee an  action  for  damages,  (j)     But  where  there  is  an  entry 


535.  And  the  sureties  are  not  discharged 
by  the  giving  of  time  to  the  principal, 
if  a  right  has  been  reserved  in  tlie  con- 
tract to  proceed  against  the  sureties  at 
any  time.  Wylce  v.  Rogei-s,  12  E.  L.  &  E. 
162  s.  c.  1  De  Gex,  M.  &  G.  408;  Viele 
V.  Hoag,  24  Vt.  46  ;  Hubbell  v.  Carpenter, 
I  Seld.  171  ;  VVagman  v.  Hoag,  14  Barb. 
232. 

(g)  See  Locke  v.  United  States,  3  Ma- 
son, 446,  cited  ante,  note  (c),  p.  25. 

(A)  Oxford  Baulc  o.  Lewis,  8  Pielj.458. 
(i)  Blackstone  Bank  v.  Hill,  10  Pick. 
129.  And  the  ground  of  this  decision  is 
thus  stated  by  the  court:  "The  first  ob- 
jection that  an  extension  of  credit  was 
given  to  the  principal  without  the  consent 
of  the  surety,  if  made  out,  would  be  a  good 
defence,  but  it  is  not  supported  in  point  of 
fact.  The  principle  is  stated  in  O.Kford 
Bank  u.  Lewis,  8  Pick.  458,  that  to  dis- 
charge the  surety,  the  contract  for  new 
credit  must  be  such  as  will  prevent  the 
holder  of  the  note  from  bringing  an  action 
against  the  principal.  Tlie  plaintilfs  were 
not  precluded,  during  such  supposed  re- 
newed term  of  credit,  from  suing  the  prin- 
cipal in  the  case  under  consideration.  As 
to  the  understanding  that  the  plaintiffs 
were  not  to  collect  the  note  unless  they 
should  want  money,  that  was  a  matter  of 
courtesy  rather  than  of  legal  obligation. 
The  strongest  circumstance  showing  a  re- 
newed credit  is  the  receiving  of  interest  in 
advance  ;  but  in  the  ease  of  Oxford  Bank 
V.  Lewis,  where  tliat  point  was  directly 
adjudged,  it  was  held,  that  that  circum- 
stance did  not  tie  tiie  hands  of  the  plain- 
tiifs,  if  at  any  time  they  thought  it  neces- 


sary for  their  security  to  bring  an  action.'' 
See  also,    Strafford"  Bank  v.    Crosby,   8 
Greenl.  191 .     But  these  cases  seem  to  rest 
on  the  ground  of  usage  of  tlie  bank,  and 
that  the  same  was  known  to  the  sureties, 
and  acquiesced  in  by  them.     And  it  was 
accordingly  held  in  Crosby  v.  Wyatt,  10 
K.  H.  318,  that  if  a  note  is  made  payable 
to  a  bank,  where  a  regular  usage  exists 
to   receive   payment    by   instalments,   at 
regular  intervals,  with  the  interest  on  the 
balance  in  advance,  tliere  is  presumptive 
evidence   of  the   assent  of  a  surety  that 
payment  may  be  delayed,  and  received  by 
instalments  according  to  such  usage,  until 
the  contrary  is  shown,     But  this  principle 
cannot  be  held  to  apply  to  any  delay  be- 
yond such  regular  usage,  and  no  assent  to 
any  other  course  can   be   presumed.     A 
similar  doctrine  was  held  in  Savings  Bank 
V.  Ela,  1 1  N.  H.  336.     So  in  GifFord  v. 
Allen,  3  Jlet.  255,  it  was  determined,  that 
if  the  holder  of  a  note  payable  on  demand 
makes  a  va'id  agreement  with  the  princi- 
pal promisor,  without  the  consent  of  the 
surety,   to    receive    payment    by    yearly 
instalments,   he   thereby    discharges    the 
surety.     And  see  further.  Draper  v.  Ro- 
meyn,  18  Barb.  166  ;  Lime  Rock  Bank  v. 
Mallett,  34  Me.  547. 

(/)  Perkins  v.  Oilman,  8  Pick.  229. 
And  in  Fullam  v.  Valentine,  11  Pick. 
1 56,  where  tlie  defendant  was  arrested  on 
mesne  process  and  gave  bail,  and  the 
plaintiff,  before  judgment  was  rendered, 
covenanted  not  to  arrest  him  on  any  writ 
or  execution  within  fom'  months,  it  was 
held,  tliat  tlie  bail  was  not  thereby  dis- 
charged, for  the  covenant  was  only  collat- 
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on  the  docket  of  the  court,  made  by  counsel  to  the  effect  that 
no  action  shall  be  brought  on  the  original  debt,  this  discharges 
the  surety,  because  it  will  be  enforced  by  the  court,  and  no  such 
action  will  be  permitted.  It  is  therefore  equivalent  to  a  dis- 
charge of  the  debt  by  the  creditor,  which  of  course  operates  as 
a  discharge  of  the  guarantor.  (A;)  Such  an  arrangement  made 
with  the  principal  debtor  without  the  consent  of  the  surety, 
although  innocently  done,  may  work  an  injury  to  the  surety. 

It  is  obvious  that  a  surety  is  discharged  by  indulgence  to  a 
principal,  only  when  the  creditor  knows  the  relation  of  the 
parties.  Hence  if  two  or  more  are  promisors  of  a  note,  and 
some  are  principals  and  others  are  sureties,  but  this  does  not 
appear  on  the  note  and  is  not  known  to  the  holder,  and  he  gives 
time  to  the  promisor  who  is  principal,  this  does  not  discharge 
those  who  are  sureties.(Z)  And  any  valid  extension  of  the  credit, 
made  in  such  a  way  as  to  be  binding  on  the  creditor,  and 
made  without  the  assent  of  the  guarantor,  is  held  to  discharge 
him.  (m) 


SECTION  VII. 

OF   NOTICE    TO    THE    GUARANTOR. 

A  guaranty  may  be  extinguished  or  discharged  by  the  fact 
that  the  guarantee  gives  no  notice  to  the  guarantor  of  the  fail- 
ure of  the  principal  debtor,  and  of  the  intention  of  the  guarantee 
to  enforce  the  guaranty.  For  a  guarantor  is  entitled  to  reason- 
able notice  of  this.  What  the  notice  should  be,  or  when  it 
should  be  given,  is  not  settled  in  the  case  of  a  mere  guarantor 
as  it  is  in  the  case  of  an  indorser,  but  the  reason  and  justice  are 
the  same  in  both  cases,  and  equally  require  notice,  in  order  that 
the  guarantor  may  at  once  take  what  measures  are  within  his 
power  to  secure  or  indemnify  himself.     The  question  of  reason- 

eral  to  the  action,  and  did  not  dcpvivo  tho         (/ )  Wilson  v.  Foot,  1 1  Met.  285. 
plaintiff  of  the  power  to  ane.st  the  defend-         (m)   Dubiii.sson  v.  Foll;;s,  .30  iliss.  4.32  ; 

ant,  nor  tho  Vi;ul  of  the  power  to  surrender  Shook  v.    State,  6   Ind.    113;    Bangs  v. 

him,  within  the  four  months.  Mosher,  23  Barb.  478. 
{k]  Fullam  i-.  Valeniine  supra. 
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able  time  is  a  question  of  law,  and  the  cases  are  very  few  which 
would  help  us  in  determining  what  time  would  be  reasonable. 
But,  from  the  authorities  and  the  reason  of  the  thing,  we  deduce 
these  rules  ;  the  guarantor  is  entitled  to  this  notice,  but  cannot 
defend  himself  by  the  want  of  it,  unless  the  notice  and  demand 
have  been  so  long  delayed  as  to  raise  a  presumption  of  waiver 
or  of  payment,  or  unless  he  can  show  that  he  has  lost  by  the 
delay  oppoi-tunities  for  obtaining  securities  which  a  notice  or  an 
earlier  notice  would  have  given  him.  (n)  In  this  latter  case  a 
very  brief  delay,  of  a  day  or  two  only,  might  be  fatal  to  the 
claim  of  the  guarantee,  if  it  appeared  that  notice  conld  easily 
have  been  given,  and  would  have  saved  the  guarantor  from  loss. 
The  question  would  be,  in  such  a  case,  was  there  actual  negli 
gence,  causing  actual  injury,  (o) 

A  demand  on  the  principal  debtor,  and  a  failure  on  his  pari 
to  do  that  which  he  was  bound  to  do,  are  requisite  to  found 
any  claim  against  the  guarantor ;  and  notice  of  the  failure,  as 
we  have  said,  must  be  given  to  him.  (p)  But  if  the  guaranty  is 
for  the  payment  of  a  note,  and  is  absolute  and  unconditional,  it 
has  been  held  that  neither  demand  nor  notice  is  necessary  to 
charge  the  guarantor ;  (q)  but  we  should  have  some  question 
of  this. 

If  the  guaranty  be  that  the  debt  or  note  is  collectable,  legal 
proceedings  against  all  the  principals  are  requisite  to  make  the 
guarantor  liable,  (r)  because  otherwise  it  cannot  be  certainly 
known  that  the  note  cannot  be  collected. 

(n)  Allen    v.    Eightmere,    20    Johns.  Mears,  1 1  Met.  563  ;  Farmers  &  Meclian- 

366;    Douglass  v.  Howland,   2i  Wend,  ics    Bank   v.   Kercheval,   2   Mich.    504; 

35  ;   Fan-ow  v.  Eespess,  11  Ired.  L.  170  ;  Biclcford  v.  Gibbs,  8  Cush.  154. 

Woodstock  Bank  v.  Downer,  1  Williams,  (p)  Id. ;  Douglass  v.  Reynolds,  7  Pet. 

539-    Yancey  w.   Brown,   3    Sneed,   89;  114.     But  this  demand  and  notice  may  be 

Dowley  V.  Camp,  22  Ala.  &:>9  ;  Louisville  waived    by  the   surety  in   his    guaranty. 

M  Co  V   Welsh   10  How.  461  ;    Dunbar  Bickford  v.  Gibbs,  8  Cush.  154. 

V    Brown     4    McLean,    166;     F.  &  M.  (q)   Read   v.    Cutts,    7    Greenl.    186; 

Bank«.  Kercheval,   2  Mich.  504.     Insol-  Breed  v.  Hillhouse,  7  Conn.  523  ;con(ra, 

vency  of  a  principal,  which  will  not  ex-  Greene  v.  Dodge,  2  Hamm.  498  ;  Beebe  v. 

cuse' demand  and  notice  to  an  indorser,  Dudley,  6  Foster  (N.  H.),  259. 

will  excuse  it  in  case  of  guaranty.     Bash-  (r)  Lovelandf.  Shepard  2  Hill  (JJ.  Y.), 

ford  V.  Shaw,  4  Ohio  St.  263.  139  ;  Van  Dcrveer  v.    Wright,  6   Barb. 

M  Oxford  Bank  v.  Haynes,   8   Pick.  .547.    See  also,  Blanchard  y.  Wood,  26  Me. 

423-    Thomas  u.  Davis,   14  Pick.  3.53;  358;  Day  w.  Elmore,  4  TV  is.  190. 
Talbot  V.  Gay,   18  id.   534;    Wliiton  v. 
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SECTION    VIII. 

OF    GTJAEANTT   BY    ONE   IN    OFFICE. 

If  a  guaranty  be  made  by  one  expressly  in  an  official  or 
special  capacity,  as  attorney,  executor,  guardian,  assignee, 
trustee,  churchwarden,  or  the  like;  and  the  guarantor  holds 
such  office,  and  has  a  right  to  give  the  guaranty  in  his  official 
capacity,  then  he  is  only  bound  in  that  capacity.  But  if  he 
does  not  hold  such  office,  or  if  he  holds  the  office,  but  has  no 
right  to  give  the  guaranty  in  that  capacity,  then  he  is  per- 
sonally liable,  and  such  designation  is  merely  surplusage,  or 
words  of  description,  (s) 

SECTION    IX. 

OF   EEYOCATION   OF   GUARANTY. 

A  promise  of  guaranty  is  always  revocable  at  the  pleasure  of 
the  guarantor  by  sufficient  notice,  unless  it  be  made  to  cover 
some  specific  transaction  which  is  not  yet  exhausted,  or  unless 
it  be  founded  upon  a  continuing  consideration,  the  benefit  of 
which  the  guarantor  cannot  or  does  not  renounce.  If  the  prom- 
ise be  to  guarantee  the  payment  of  goods  sold  up  to  a  certain 
amount,  and  after  a  part  has  been  delivered,  the  guaranty  is 
revoked,  it  would  seem  that  the  revocation  is  good,  unless  -it  be 
founded  upon  a  consideration  which  has  been  paid  to  the  guar- 
antor for  the  whole  amount ;  or  unless  the  seller  has,  in  reliance 
on  the  guaranty,  not  only  delivered  a  part  to  the  buyer,  but 
bound  himseK  by  a  contract  enforceable  at  law  to  deliver  the 

(s)   Ecdhead   v.   Cator,  1    Stark.  14;     Binks,  5  East,  148;  Sumner  u.  Williams, 
Hall  V.  Ashurst,  1  Cr.  &  M.  714  ;  Burrell    8  Mass.  162. 
V.  Jones,  3  B.  &  Aid.  47  ;   Apploton  v. 
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residue.  And  if  the  guaranty  be  to  indemnify  for  misconduct 
of  an  officer  or  servant,  this  promise  is  revocable,  provided  the 
circumstances  are  such,  that  when  it  is  revoked,  the  promisee 
may  dismiss  the  servant  without  injury  to  himself  on  his  failure 
to  provide  new  and  adequate  sureties. 

It  seems,  however,  that  a  distinction  is  taken  between  the 
power  of  revocation,  when  the  guaranty  is  given  by  parol  con- 
tract, and  when  it  is  under  seal.  In  the  former  case  this  power 
is  very  broadly  asserted,  but  in  the  latter  it  is  almost  wholly 
denied.  An  eminent  judge  says,  indeed,  that  there  are  no 
means  or  mode  of  revocation  of  guaranty  under  seal,  (t)  But 
whether  this  is  strictly  true  may  well  be  doubted. 

(()   Lord   Elleriboroxigh,   in   Hassell   w.  in  a  court  of  law  a  letter  of  revocation  to 

Long,  2  M.  &  Sel.  370.     And  see  Bayley,  the  obligee  would  be  of  no  avail,  but  that 

J.,  in  Calvert  v.  Gordon,  7  B.  &  C.  809.  the  proper  court  for  relief  was  a  court  of 

So  in  Hough  v.  WaiT,  1  C.  &  P.    151,  equity. 
Abbott,  C.  J.,  expressed  the  opinion  that 
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CHAPTER  VIII. 


HIRING  OF  PERSONS. 


Sect.  1. —  Servants. 

In  England,  a  domestic  servant  who  is  turned  away  without 
notice,  and  without  fault,  is  entitled  to  one  month's  wages 
although  there  be  no  agi-eement  to  that  effect,  (a)     We  are  not 


(a)  Robinson  v.  Hindman,  3  Esp.  235. 
And  this  is  on  the  ground  tliat  a  general 
hiring,  that  is  to  say,  a  hiring  without  any 
engagement  as  to  the  duration  of  the  ser- 
vice, is  presumed  to  be  a  hinng  for  a  year, 
and  it  will  be  construed  in  a  court  of  law 
to  bo  a  liiriug  on   the  terms   that   either 
party   might   determine   tlie   engagement 
upon  giving   a  month's   notice,   and   the 
law  implies   a  promise  by   the  master  to 
pay  a  month's   wages,  if  he   dismiss   his 
servant    witliout    cause,    without  giving 
such  notice.     See  Favvcett  v.  Cash,  5  B. 
&  Ad.  90-t;   Lilleyw.   Elwin,  11    Q.  B. 
7.54  ;  Nowlan  u.  Ablett,  2  C.  M.    &   E. 
54;    Beeston  v.    CoUyer,   4   Bing.    309, 
s.  0.  2  C.  &  P.  607  ;    Spain  v.  Arnott,  2 
Stark.  2.o7  ;   Huttraan  v.  Boulnois,    2  C. 
&  P.  511  ;  Holcroft  v.  Barber,  1   Car.  & 
K.  4;  Baxter  v.  Nurse,  1    Car.  &  K.  10. 
But  this  presumption  of  a  yearly  hiring 
may    be  rebutted    by   evidence    showing 
that  such   was  not  the   intention    of  the 
parties.     Bayley  v.  Rimmell,  1  M.  &  W. 
506.     This  was  an  action  by  an  assistant 
surgeon  against  his  employer,  to  recover 
the  amount  of  salary  due  him  in  that  capac- 
ity.   The  plaintiff  claimed  for  salary  for  a 
hundred  and  sixty-one  days,  at  the  rate  of 
£200  per  annum,  and  he  so  described  his 
claim  in  the  particulars  of  liis  demand  an- 
nexed to  the  record.     No  specific  contract 
of  hiring  was  proved,  but  evidence   was 
given  of  the  service.     It   appeared   that 
after  the  plaintiff  had  been  some  time  in 
the  defendant's  employment,  he  was  taken 
ill,  and  went  to  a  hospital,  where  he  re- 
mained three  months.     He  did  not  return 


to  Ills  employment,  nor  did  the  defendant 
request  him  to  do  so.  It  appeared  that 
the  plaintift'  had  been  paid  different  sums 
of  money,  but  not  at  any  fixed  or  definite 
periods.  It  was  submitted,  that  upon  this 
evidence  it  must  be  taken  to  be  a  general 
hiring,  and  that  in  legal  estimation  that 
was  a  hiring  for  a  year,  and  tlierefore  that 
no  wages  were  recoverable,  as  the  year's 
service  had  not  been  perfomred.  Sed  non 
allocatur;  and  Parke,  B.,  in  giving  tlie 
opinion  of  the  court,  observed ;  "Admit- 
ting that  there  was  some  evidence  of  a 
hiring,  and  agreeing  in  the  proposition 
that  a  general  hiring,  if  unexplained,  is  to 
be  taken  to  be  a  hiring  for  a  year,  I  think 
there  is  abundant  evidence  in  this  case  to 
show  that  there  was  no  hu'ing  for  a  year. 
It  appears  that  payments  were  made,  but 
they  were  not  made  according  to  the 
)'carly  amount,  nor  at  any  definite  periods 
of  the  year.  The  parties  separated  in  the 
middle  of  the  year,  and  neither  did  the 
plaintiff  return,  nor  did  the  defendant  re- 
quire him  to  return  and  complete  the  ser 
vice.  If,  indeed,  the  jury  ought  to  have 
found  whether  this  was  a  yearly  hiring, 
the  learned  judge  should  have  been  re- 
quired to  leave  that  question  to  them ;  but 
there  is  really  nothing  to  show  that  the 
compensation  was  to  be  paid  at  the  end  of 
the  year."  The  presumption  of  a  yearly 
hiring  is  not  a  presumption  of  law,  but  of 
fact  merely.  Cresswell,  J.,  in  Baxter  v. 
Nurse,  6  Man.  &  G.  941,  and  the  presump- 
tion of  a  yearly  hiring  docs  not  arise, 
where  the  services  of  tlie  servant  are  ex- 
pressed to  be  at  the  will  of  either  party ; 


CH.  vni.J 


HIRING  OF  PERSONS. 


33 


aware  that  a  similar  rule  exists  in  this  country  ;  but  where  the 
wages  are  payable  at  definite  periods,  as  by  the  week  or  by  the 
month,  the  contract  for  each  period  would  perhaps  be  con- 
sidered as  so  far  entire,  that  a  servant  leaving  without  cause 
after  the  month  had  commenced,  could  not  recover  wages  for 
his  services  within  that  month  ;  and  a  master  turning  off  his 
servant  without  cause  would  be  bound  to  pay  him  his  wages 
through  the  month.  This,  however,  may  be  doubted,  unless 
there  was  some  agreement  expressed  or  distinctly  inferable  from 
the  contract,  or  a  custom  or  usage  were  proved  which  the 
parties  might  be  considered  as  having  contemplated,  (b)     It  has 


as  where  a  boy  was  hired  by  a  fanner,  for 
his  meat  and  clothes,  "  so  long  as  he  had  a 
mind  to  stop."  Rex  v.  Christ's  Parish,  in 
York,  3  B.  &  C.  459.  See  also,  Rex  v. 
Great  Borden,  7  B.  &  C.  249.  As  to  what 
words  are  sufficient  to  constitute  a  yearly 
hiiing,  see  Emmens  v.  Elderton,  26  E.  L. 
&  E.  1.  There  was  formerly  a  doubt 
whether  a  contract  to  serve  during  life  was 
vaUd,  but  it  seems  that  such  contract  is 
not  itself  illegal.  Lord  Abinger  in  Wallis 
V.  Day,  2  M.  &  W.  281.  See  further,  1 
Bl.  Com.  425,  n.  (1),  (Christian's  ed.). 

(b)  In  England  this  doctrine  rests  on 
the  ground  that  the  parties  may  make  the 
contract  with  reference  to  general  usage, 
which  thereby  becomes  a  part  of  the  con- 
tract. See  Turner  v.  Robinson,  5  B.  & 
Ad.  789  ;  Ridgway  v.  Hungerford  Market 
Co.  3  A.  &  E.  171.  In  this  country  it 
has  been  held,  that  a  contract  to  work  "  for 
eight  months  for  $104,  or  $13  a  month," 
was  so  far-  an  entire  contract,  that  if  the 
plaintiff  left  without  cause  before  the 
eight  months,  he  could  not  recover  for  any 
part  of  the  time;  and  although  he  had 
worked  more  than  a  month,  he  was  not 
allowed  to  recover  for  a  month,  since 
there  was  no  provision  that  he  should  be 
paid  monthly.  Reab  v.  Moor,  19  Johns. 
337.  So,  where  the  plaintiff  agreed  to 
work  for  the  defendant  "  seven  months,  at 
$12  per  month,"  it  was  held  that  this  was 
an  entire  contract;  that  $84  were  to  bu 
paid  at  the  end  of  the  seven  months,  and 
not  $12  at  the  end  of  each  month  ;  and 
that  if  the  plaintiff  left  without  good 
cause,  before  the  seven  months  were  ex- 
pired, he  could  not  recover  any  thing  for 
his  services,  although  the  defendant  had 
paid  a  iiart  during  the  continuance  of  the 
service.     Davis  v.  Maxwell,  12  Met.  286. 

VOL.  II.  3 


In  this  case,  Hubbard,  J.,  said;  "In  re- 
gard to  the  contract  itself,  which  was  an 
agreement  to  work  for  the  defendant  for 
seven  months,  at  twelve  dollars  per  month, 
we  arc  of  opinion  that  it  was  an  entire 
one,  and  that  the  plaintiff,  having  left  the 
defendant's  service  before  the  time  expired, 
cannot  recover  for  the  partial  sei-vice  per- 
formed ;  and  that  it  differs  not  in  principle 
from  the  adjudged  cases  of  Stark  v.  Parker, 
2  Pick.  267  ;  Olmstcad  i\  Beale,  19  Pick. 
528 ;  and  Thayer  v.  Wadsworth,  1 9  Pick. 
349 ;  which  we  are  unwilling  to  disturb, 
upon  mere  verbal  differences  between  the 
contracts  in  those  cases  and  in  this,  which 
do  not  affect  its  spirit.  The  plaintiff  has 
argued  that  it  was  a  contract  for  seven 
months,  at  twelve  dollars  per  month,  to  be 
paid  at  the  end  of  each  month.  But 
however  reasonable  such  a  contract  might 
be,  it  is  not,  we  think,  the  contract  which 
is  proved.  There  is  no  time  fixed  for  the 
payment,  and  the  law  therefore  fixes  the 
time ;  and  that  is,  in  a  case  like  this,  the 
period  when  the  service  is  performed.  It 
is  one  bargain ;  performance  on  one  part 
and  payment  on  the  other ;  and  not  per- 
formance and  full  payment  for  the  part 
performed.  The  rate  per  month  is  stated, 
as  is  common  in  such  contracts,  as  fixing 
the  rate  of  payment,  in  case  the  contract 
should  be  given  up  by  consent,  or  death  or 
other  casualty  should  determine  it  before 
its  expiration,  without  affecting  the  right 
of  the  party.  Such  contracts  for  hire,  for 
definite  periods  of  time,  are  reasonable  and 
convenient,  are  founded  in  practical  wis- 
dom, and  have  long  received  the  sanction 
of  the  law.  It  is  our  duty  to  sustain  them 
when  clearly  proved."  See  also,  Eldridge 
V.  Rowe,  2  Oilman,  91.  So  in  Nichols  o. 
Coolahan,  10  Met.  449,  where  a  contract 
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been  held  in  England,  that  a  hiring  "  for  at  least  thi-ee  years  at 
the  option  of  the  hirer,"  at  a  certain  rate  by  the  year,  permitted 
the  hirer  to  end  the  hiring  only  at  the  end  of  a  year,  (c) 

Where  the  contract  is  for  a  certain  time,  if  the  master  dis- 
charge the  servant  before  the  time,  he  is  still  liable,  unless  the 
servant  has  given  cause,  by  showing  himself  unable  or  unwill- 
ing to  do  what  he  has  undertaken  to  do.  (d)     And  it  is  held  in 


was  made  by  N.  and  C.  that  N.  should 
have  eleven  dollars  per  month  and  board, 
so  long  as  he  should  work  for  C. ;  C.  in- 
forming N.  tliat  lie  (C.)  might  not  have 
two  days'  work  for  him.  JJ.  worked  for 
C.  several  months,  and  brought  an  action 
for  his  wages,  and  annexed  to  his  writ  a 
bill  of  particulars,  in  which  he  charged  the 
price  agreed  on  |icr  month,  and  gave  C. 
credit  for  a  certain  sum  on  account  of 
three  weeks'  sickness  of  N.,  during  which 
time  he  was  unable  to  work.  C.  iilcd  in 
set-oflf  an  account  against  N.  for  board 
during  his  sickness.  JJ<  IJ,  that  the  con- 
tract was  a  hiring  by  the  month  ;  that  C. 
was  not  entitled  to  payment  for  N.'s  board 
during  his  sickness ;  but  that  N.  could  not 
recover  wages  during  any  part  of  the  time 
of  his  detention  from  work  by  sickness. — ■ 
And  where^'er  the  contract  shows  that  the 
hiring  was  intended  for  a  longer  term,  as 
for  a  year,  the  mere  reservation  of  wages 
for  a  shorter  term,  as  so  much  per  week, 
or  per  month,  will  not  control  the  hiring. 
Thus,  where  a  farm  servant  was  hired  for 
a  year,  at  tlirce  shillings  a  week,  with  lib- 
erty to  go  at  a  fortnight's  notice,  the  con- 
tract was  held  to  be  a  hiring  for  a  year,  the 
fortnight's  notice  plainly  showing  that  it 
was  not  a  weekly  hiring.  Eex  v.  Bird- 
brooke,  4  T,  R.  24.5.  lit  England,  in  the 
hiring  of  domestic  servants  for  a  year, 
there  is  generally  an  implied  condition 
arising  from  general  custom,  that  the  con- 
tract may  be  determined  by  a  month's 
notice  to  quit,  and  if  the  servant  leave 
without  such  notice,  and  without  the  fault 
of  his  master,  he  can  recover  nothing  for 
his  services.     Sec  Hartley  u.  Cummings, 

5  C.  B.  247;  I'ilkington  v.  Scott,  15  J\l. 

6  W.  657  ;  Archaid  v.  Hornor,  3  C.  &  P. 
349  ;  Johnson  v.  Blenkensop,  5  Jur.  870  ; 
Nowlan  v.  Ablctt,  2  C.  M.  &  R.  54; 
Ucbriar  v.  Minturn,  1  Cal.  450.  But  it 
has  been  held  in  this  country,  that  where 
one  enters  into  the  service  of  employers, 
under  no  ex|jress  agreement  to  continue  in 
their  service  for  any  definite  time,  but 
with  a  knowledge  of  a  regulation  adopted 


by  them  requiring  that  all  persons  em- 
ployed by  them  shall  give  them  four 
weeks'  notice  of  an  intention  to  quit  their 
service,  he  does  not  forfeit  his  wages  by 
quitting  their  service  without  giving  such 
notice  ;  but  he  is  liable  to  them  for  all 
damages  caused  by  his  not  giving  the 
notice  ;  and  in  a,  suit  against  them  for 
his  wages,  the  amount  of  such  damages 
may  be  deducted  therefrom.  Hunt  v.  The 
Otis  Company,  4  Met.  464. 

(c)  Down  V.  Pinto,  9  Exch.  327.    See 
also,  Taylor  v  Laird,  1  11.  &  N.  266. 

(d)  It  seems  that  where  a  servant  is 
hn-ed  for  a  year,  or  other  fixed  period,  at 
an  entire  sum,  and  is  discharged  by  his 
employer,  without  cause,  dur-ing  the  term, 
he  may  at  the  end  of  the  time  recover  for 
the  whole  time,  according  to  the  contract. 
Gandell  v.  Pontigny,  4  Camp.  375  ;  Cos- 
tigan  V,  Mohawk  &  Hudson  Raih'oad  Co. 
2  Denio,  609  ;  Cox  v.  Adams,  1  Nott  & 
JNIcC.  284  ;  Chiiicev  i-.  Robertson,  2  Rep. 
Con.  Ct.  404;  Byr'd  v.  Boyd,  4  McCord, 
246 ;  Slicrman  v.  Champlain  Trans.  Co. 
31  Vt.  162.  It  seems,  however,  that  the  ac- 
tion in  such  case  should  be  special,  ani  not 
for  work  and  labor  done.  Eewings  v,  Tis- 
dal,  1  Exch.  295  ;  Archard  i'.  Hornor,  3  C. 
&  P.  349  ;  Smith  v.  Hayward,  7  A.  &  E. 
544  ;  Broxham  v.  "\\'a?;staft'e,  5  Jur.  845  ; 
Hartley  v.  Harman,  11  A.  &  E.  798. 
But  if  the  servant  obtains  work  elsewhere, 
during  the  continuance  of  the  term  for 
which  ho  was  originally  employed  by  the 
defendant,  this  ought,  and  probably  would, 
reduce  the  damages  to  which  tiie  servant 
would  otherwise  be  entitled  by  such 
wrongful  dismissal.  Stewart  v.  Walker, 
14  Pcnn.  St.  293.  And  see  Costigan 
V.  Mohawk  &  Hudson  R.  R.  Co.  2 
Denio,  617,  Beardslei/,'J.;  Hoyt  v.  Wild- 
fire, 3  Johns.  518;  Emerson  w,  Howland, 
1  Mason,  51  ;  Sherman  i".  Champlaia 
Trans.  Co.  31  Vt.  162 ;  In  Goodman  v.  Po- 
cock,  15  Q.  B.  576,  a  clerk  dismissed  in  the 
middle  of  a  quarter  brought  an  action  for 
a  wrongful  dismissal,  the  declaration  con- 
taining a  special  count  for  such  dismis- 
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England,  that  after  the  refusal  of  the  master  to  employ,  the 
servant  is  entitled  to  bring  an  action  immediately,  and  is  not 
bound  to  wait  until  after  the  day  agreed  upon  for  commence- 
ment of  performance  has  arrived,  (e)  A  promise  by  the  ser- 
vant to  jobey  the  lawful  and  reasonable  orders  of  his  master, 
within  the  scope  of  his  contract,  is  implied  by  law ;  and  a 
breach  of  this  promise,  in  a  material  matter,  justifies  the  master 
in  discharging  him.  (/) 


sal.  The  jury  were  directed  not  to  take 
into  account  the  services  actually  rendered 
during  the  broken  quarter,  as  they  were 
not  recoverable  except  under  an  indebitatus 
count,  and  they  gave  daniages  accordingly. 
The  plaintiff  then  brought  a  second  action 
to  recover  under  an  indebitatus  count  for 
his  services  during  the  broken  quarter  It 
was  held,  that  the  action  was  not  maintain- 
able, because  the  plaintiff  by  his  foimer 
action  on  the  special  contract  had  treated 
it  as  an  open  contract,  and  he  could  not 
afterwards  recover  under  the  indebitatus 
count  as  for  services  under  a  rescinded 
contract.  It  was  also  held,  that  in  the 
fonner  action  the  jury  ought  to  have  been 
directed  to  take  the  services  rendered  dur- 
ing the  broken  quarter  into  account,  in 
awarding  damages  under  the  special  count 
for  the  wrongful  dismissal.  And  semhle, 
per  Patteson  J.,  and  Erie,  J.,  that  under  an 
indebitatus  count,  the  servant  wrongfully 
dismissed  before  the  termination  of  the 
period  for  which  he  was  hired,  cannot  re- 
cover his  whole  wages  up  to  such  termina- 
tion, as  for  a  constructive  service,  but  can 
recover  only  in  respect  to  his  service  up 
to  the  time  "of  his  dismissal.  See  Lilley 
V.  Elwin,  1 1  Q.  B.  755 ;  Green  v.  Hulett, 
22  Vt.  188. 

(e)  Hochster  v.  DeCatour,  20  E.  L.  & 
E.  157. 

(  f)  The  King  v.  St.  John,  Devizes,  9 
B.  "&  C.  896.  The  wilful  disobedience, 
on  the  part  of  the  servant,  of  any  lawful 
order  of  the  master,  is  a  good  cause  of 
discharge.  Spain  v.  Aniott,  2  Stark.  256 ; 
Callo  V.  Brouncker,  4  C.  &  P-  518  ;  Amor 
V.  Eearon,  9  A.  &  E.  548.  See  also,  Fil- 
lieul  V.  Ar-mstrong,  7  A.  &  E.  557.  In 
the  case  of  Turner  v.  Mason,  14  M.  &  "W. 
112,  an  action  of  assumpsit  was  brought 
for  'the  wrongful  dismissal  of  a  domestic 
servant,  without  a  month's  notice,  or  pay- 
ment of  a  month's  wages.  Plea,  that  the 
plaintiff  requested  the  defendant  to  give 
her  leave  to  absent  herself  from  his  ser- 


vice during  the  night,  that  he  refused  such 
leave,  and  forbade  her  from  so  absenting 
herself,  and  that  against  his  will  she  nev- 
ertheless absented  herself  for  the  night, 
and  until  the  following  day,  whereupon 
he  discharged  her.  Replication,  that 
when  the  plaintiff  requested  the  defendant 
to  give  her  leave  to  absent  herself  from 
his  service,  her  mother  had  been  seized 
with  sudden  and  violent  sickness  and  was 
in  imminent  danger  of  death,  and  believ- 
ing herself  likely  to  die,  requested  the 
plaintiff  to  visit  her  to  see  her  before  her 
death,  whereupon  the  plaintiff  requested 
the  defendant  to  give  her  leave  to  absent 
herself  for  tliat  purpose,  she  not  being 
likely  thereby  to  cause  any  injury  or  hin- 
derance  to  his  domestic  affairs,  and  not 
intending  to  be  thereby  guilty  of  any  im- 
proper omission  or  unreasonable  delay  of 
her  duties ;  and  because  the  defendant 
wrongfully  and  unjustly  forbade  her  from 
so  absenting  herself  for  the  purpose  of 
visiting  lier  mother,  &c.,  she  left  his  house 
and  service,  and  absented  herself  for  that 
purpose  for  the  time  mentioned  in  the  plea, 
the  same  being  a  reasonable  time  in  that 
behalf,  and  she  not  causing  thereby  any. 
hinderanco  to  his  domestic  affairs,  nor  be- 
ing thereby  guilty  of  any  improper  omis- 
sion or  unreasonable  delay  of  her  duties, 
as  she  lawfully  might,  &c.  Seld,  on  de- 
murrer, that  the  plea  was  good,  as  show- 
ing a  dismissal  for  disobedience  to  a  law- 
ful order  of  the  master,  and  that  the  repli- 
cation was  bad,  as  showing  no  sufficient 
excuse  for  sucli  disobedience.  So  where 
the  servant  assaulted  his  employer's  ser- 
vant maid,  with  intent  to  comtkiit  a  rape 
upon  her.  Atkin  v,  Acton,  4  C.  &  P. 
208.  Or  commits  any  crime,  though  the 
same  be  not  immediately  injurious  to  his 
employer.  Libhart  v.  Wood,  1  W.  &  S. 
265.  So  where  an  unmarried  female  ser- 
vant becomes  pregnant.  Rex  v.  Bramp- 
ton, Caldecot,  11, 14.  So  using  abusive  lan- 
guage to  his  employer.    Byrd  v.  Boyd.  4 
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If  the  contract  be  for  a  time  certain,  and  the  servant  leave 
without  cause  before  the  time  expires,  it  has  been  held  in  many- 
cases,  in  England  and  in  this  country,  that  he  has  no  claim  for 
the  services  he  has  rendered,  (g)     Some  of  these  cases  are  of 


McCorct,  246.  Or  quarrels  with  a  fellow 
clerk,  in  the  store  in  the  presence  of  ladies, 
and  draws  a  revolver.  Kearney  v.  Holmes, 
6  La.  An.  373.  Or  is  guilty  of  any  mis- 
conduct, inconsistent  with  the  relation  of 
master  and  servant.  Singer  v.  McCor- 
mick,  4  W.  &  S.  265.  As  if  the  servant 
set  up  a  claim  to  be  a  partner  with  his  em- 
ployer. Amor  V.  Fearon,  9  A.  &  E.  548. 
Or  conduct  so  as  materially  to  injure  his 
employer's  business.  Lacy  v.  Osbaldiston, 
8  Car.  &  K.  80.  Or  is  guilty  of  repeated 
intoxication  ;  semUe,  Wise  v,  Wilson,  1 
Car.  &  K.  662.  And  see  further  Lomax 
V.  Ardiuff,  28  E.  L.  &  E.  543,  s.  c.  10 
Exch.  734. 

{<])  If  this  question  is  to  he  governed 
solely  by  the  number  of  authorities,  it 
would  seem  to  be  at  rest,  for  it  is  support- 
ed bv  the  following  adjudged  cases  :  Cut- 
ter v.  Powell,  6  T.  R.  320 ;  Lilley  v.  El- 
win,  II  Q.  B.  755;  Stark  v.  Parker,  2 
Pick.  267  ;  McMillan  v.  Vanderlip,  12 
Johns.  165  ;  Jennings  v.  Camp,  13  id.  94 ; 
Keab  v.  Moor,  19  id.  337  ;  Waddington 
V.  Oliver,  5  B.  &  P.  61  ;  Ellis  v.  Hamlen, 
3  Taunt.  52  ;  Marsh  v.  Rulesson,  1  Wend. 
514 ;  Miller  v.  Goddard,  34  Me.  102 ; 
Faxon  v.  Mansfield,  2  Mass.  147  ;  Lantry 
V.  Parks,  8  Cowen,  63  ;  Ketchum  v.  Ev- 
ertson,  13  Johns.  365  ;  Sickles  v.  Pattison, 
14  Wend.  257  ;  Weeks  v.  Leighton,  5  N. 
H,  343  ;  Olmstead  v.  Beale,  19  Pick.  628 ; 
Thayer  v.  Wadsworth,  id.  349;  St  Al- 
bans Steamboat  Co.  v.  Wilkins,  8  Vt.  54 ; 
Davis  V.  Maxwell,  12  Met.  286  ;  Hunt  v. 
Otis  Man.  Co.  4  id.  465  ;  Winn  v.  South- 
gate,  17  Vt.  355  ;  Sutton  v.  Tyrell,  12  id. 
79  ;  Ripley  v.  Chipman,  13  id.  268  ;  Coe 
V.  Smith,  1  Cart.  (Ind.),  267;  Swift  v. 
Williams,  2  Cart.  (Ind.),  365  ;  Hawkins 
V.  Gilbert,  19  Ala.  54.  Nor  does  it  make 
any  difference  in  this  respect  whether  the 
wages  are  estimated  at  a  gross  sum,  or  are 
to  be  calculated  according  to  a  certain 
rate  per  week  or  month,  or  are  payable  at 
certain  stipulated  times,  provided  the  ser- 
vant agree  for  a  definite  and  whole  term  ; 
such  an  arrangement  being  perfectly  con- 
sistent with  the  entirety  of  the  contract. 
Davis  V.  Maxwell,  12  Met.  286.  The 
law  on  this  point  was  fully  affirmed  in  the 
case  of  Winu  v.  Southgate,  17  Vt.  355. 
It  was  there  held,  that  {f  one  contract  to 


labor  for  another  for  a  specified  term,  and 
leave  the  service  of  his  employer  before 
the  expiration  of  thj  terra,  without  any 
cause,  attributable  eitlier  to  the  employer 
or  to  the  act  of  Providence,  be  cannot  re- 
cover any  compensation  for  the  portion 
of  the  term  during  which  he  in  fact  labors. 
And  it  makes  no  difference  that  the  em- 
ployer, before  the  expiration  of  the  term, 
permitted  the  plaintiff  to  be  absent  from 
his  employment  for  a  few  weeks  upon  a 
journey,  —  the  plaintiff  having,  after  his 
return,  again  resumed  labor  for  his  em- 
ployer, under  the  contract.  Nor  does  it 
make  any  difference,  that  the  plaintiff 
ceased  laboring  for  his  employer,  under 
the  belief  that,  according  to  the  legal 
method  of  computing  time,  under  similar 
contracts,  he  had  continued  laboring  as 
long  as  could  be  required  of  him.  Nor 
that  the  employer,  during  the  term,  has 
from  time  to  time  made  payments  to  the 
plaintiff  for  his  labor.  But  if,  in  such 
case,  the  defendant  has  made  payments 
to  the  plaintiff  upon  the  contract,  during 
the  term,  and  the  plaintiff,  having  com- 
menced an  action  of  book  accoimt  to  re- 
cover for  his  services,  is  defeated,  upon 
the  ground  that  he  left  the  service  of  the 
defendant,  without  legal  cause,  before  the 
expiration  of  the  term,  the  defendant  can 
have  no  recovery  against  the  plaintiff  for 
the  amount  of  payments  tlms  made.  See 
also.  Rice  v.  The  Dwight  Man.  Co.  2 
Cush.  80,  where  it  is  again  held,  that  if  A 
enter  into  the  service  of  B  upon  an  agree- 
ment to  labor  for  him  a  year,  and  leave  at 
the  end  of  six  months,  A  can  maintain  no 
action  for  the  services  so  rendered  ;  but  if 
B  then  promise  A  to  pay  him  for  the 
six  months'  labor,  upon  the  performance 
of  any  additional  service,  however  slight, 
or  the  doing  of  some  act  by  A,  to  his  per- 
sonal inconvenience,  though  of  no  value 
to  B,  and  such  service  is  rendered,  or  act 
done,  this  will  so  far  operate  as  a  waiver 
of  the  original  contract  that  an  action  may 
be  maintained  by  it  foi'  the  six  months' 
labor.  That  an  offer  to  pay,  by  the  em- 
ployer, is  a  waiver  of  all  forfeiture,  see 
also  Seaver  v.  Morse,  20  Vt.  620.  So 
where  the  employer  gives  the  laborer  a 
note,  before  the  time  for  which  he  was 
hired  has  elapsed,  for  the  amount  of  wage* 
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great  severity ;  as  where  the  hiring  was  for  a  year,  and  after 
ten  months  and  a  half  the  servant  went  away,  saying  he  would 
work  no  more  for  that  master,  and  after  two  days  returned  and 
offered  to  fulfil  his  contract,  and  the  master  refused  to  receive 
him,  it  was  held  that  the  servant  could  recover  no  wages  for  the 
time  he   had  worked,  {h)     The  ground    taken   in  these  cases, 


already  earned,  he  cannot  resist  payment 
thereof  by  showing  that  the  payee  left  his 
service  before  the  expiration  of  the  time 
for  which  he  was  originally  hii-ed.  Thorpe 
V.  White,  13  Johns.  53.  See  also,  Hay- 
den  V.  Madison,  7  Greenl.  76.  The  rule 
before  adverted  to  as  to  entire  performance 
is  not  binding  upon  persons  under  the  age 
of  twenty-one  years,  and  although  they 
engage  to  work  a  specified  time,  and  for  a 
specified  sum,  they  may  nevertheless  leave 
when  they  please,  and  recover  upon  a 
quantum  meruit  for  what  their  services  are 
really  worth.  Moses  v.  Stevens,  2  Pick.332; 
Judkins  v.  Walker,  17  Me.  38;  Bishop  v.' 
Shepherd,  23  Pick.  492  ;  Vent  v.  Osgood, 
19  id.  572;  Thomas  v.  Dike,  11  Vt.  273  ; 
Medbury  v.  Watrous,  7  Hill  (N.  Y.),  110  ; 
Whitmarsh  c.  Hall,  3  Denio,  375  ;  deduc^ 
ing,  it  seems,^  any  damage  to  his  employer  by 
such  violation  of  the  contract.  Thomas 
V.  Dike,  1 1   Vt.  273  ;  Moses  v.  Stevens, 

2  Pick.  332;  Judkins  v.  AValker,  17  Me. 
38.     But  see  contra,  Whitmarsh  v.  Hall, 

3  Denio,  375,  where  the  subject  was  fully 
considered,  and  Jewett,  J.,  observed  upon 
this  point :  "  It  is  insisted  on  the  part  of 
the  defendants  that  the  justice  erred  in 
rejecting  the  evidence  offered  by  them,  on 
the  ground  that,  although  the  plaintiff  was 
an  Infant,  and  had  a  right  to  avoid  his 
contract  and  recover  the  value  of  his  ser- 
vices, yet  that  the  defendants  were  enti- 
tled, if  they  had  sustained  an  injui'y  by 
such  avoidance,  to  have  a  proper  allow- 
ance therefor  made  against  such  value. 
In  other  words,  it  is  claimed  that  the  de- 
fendants are  entitled,  as  a  set-off  against 
the  value  of  the  plaintiff's  services,  to  such 
sum  as  is  equal  to  the  amounf  of  the  in- 
jury sustained  by  them,  by  the  avoidance 
of  the  contract  by  the  plaintiff,  which  in 
effect  would  charge  the  infant  with  the 
performance  of  his  contract,  or  with  dam- 
ages for  its  violation.  The  ])roposition  is 
not  sustained  by  any  elementaiy  principle 
known  to  the  law,  and  I  do  not  find  that 
it  has  been  recognized  by  any  adjudged 
case,  unless  by  that  of  Moses  v.  Stevens,  2 
Pick.  3?2.     In  that  case  the  plaintiff,  an 


infant,  had  made  a  special  agreement  to 
labor  for  the  defendant  a  certain  time  for 
certain  wages,  and  before  the  time  expired 
left  his  service  voluntarily,  witliout  cause. 
It  was  held,  that  he  miglit  recover  on  a 
quantum  meruit  for  the  services  performed, 
and  if  his  employer  was  injured  by  the 
sudden  termination  of  the  contract  without 
notice,  a  deduction  should  be  made  on 
that  account.  The  learned  judge,  in  de- 
livering the  opinion  of  the  court,  said : 
'  We  think  the  special  contract  being 
avoided,  an  indebitatus  assumpsit  upon  a 
quantum  meruit  lies,  as  it  would  if  no  con- 
tract had  been  made ;  and  no  injustice 
will  be  done,  because  the  juiy  will  give  no 
more  than,  under  all  circumstances,  the 
services  were  worth,  maJcing  any  allowance 
for  anij  disappointment,  ammmtintj  to  an  in- 
jury, which  the  defendant  in  such  case  would 
sustain  by  the  avoidance  of  the  contract.' 
With  great  respect,  I  am  unable  to  yield 
my  assent  to  the  soundness  of  the  qualifi- 
cation annexed  to  the  proposition.  I 
think  that  the  infant  plaintiff;  in  &uch  an 
action,  is  entitled,  by  well-settled  princi- 
ples of  law,  to  recover  such  sum  for  liis 
sei-vices  as  he  would  be  entitled  to  if  there 
had  been  no  express  contract  made.  A 
recovery  is  allowed  upon  the  assumption 
that  there  is  no  express  contract  at  all." 
But  in  the  case  of  Moulton  v.  Trnsk,  9 
Met.  577,  decided  since  Whitmarsh  v. 
Hall,  it  was  held,  that  where  a  minor 
makes  a  conti'act,  either  absolute  or  con- 
ditional, to  labor  for  a  year,  for  one  hun- 
di-ed  dollars,  and  his  employer,  without 
sufficient  cause,  discharges  him  before  the 
year  expires,  indebitatus  assumpsit  may  be 
maintained  for  the  minor's  wages  for  the 
time  during  wliich  he  labored;  and  his 
employer  is  bound  to  pay  at  the  rate  of 
one  hundred  dollars  a  year,  deducting  any 
loss  that  he  may  have  sustained  from  the 
minor's  unfaithfulness,  or  occasional  ab- 
sence without  leave.  See  also,  ante.  Vol.  I. 
p.  315,  note  (/). 

(h)  Lanti-y  v.  Parks,  8  Cowen,  63; 
Swanzey  v.  Moore,  22  111.  63  ;  Hansell  ii, 
Erickson,  28  III.  257. 
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and  on  which  they  all  seemed  to  rest,  is  the  entirety  of  the  con- 
tract, which  is  supposed  to  prevent  any  apportionment  of  the 
wages.  And  it  has  been  held,  that  the  servant  cannot  recover 
if  he  left  because  the  master  required  of  him  services  different 
from  those  specified  in  the  contract,  if  he  made  no  objection 
thereto,  (i)  But  if  prevented  from  performing  the  stipulated 
amount  of  labor  by  sickness,  or  similar  inability,  he  may  re- 
cover pay  for  what  he  has  done  on  a  quantum  meruit,  [j) 

The  case  of  Britton  v.  Turner,  6    N.  H.  481,  (A;)  resists  the 


(i)  Hair  v.  Bell,  6  Vt.  35;  Mullen 
V.  Gilkiason,  19  id.  503.  See  also,  De- 
Camp  V.  Stevens,  4  Blackf.  24.  In  this 
case  a  person  contracted  to  work  for  a 
year,  at  a  certain  sum  per  month ;  but 
after  working  three  months  and  ten  days, 
he  left  his  employer,  and  sued  Mm  for  the 
work  thus  done.  It  was  proved  that  the 
defendant  had  manifested  a  disposition  to 
get  the  plaintiff  to  leave  him,  and  had 
said,  after  the  plaintiff  was  gone,  that  he 
was  glad  of  it,  as  the  plaintiff  was  worth 
nothing.  Held,  that  the  action  was  not 
sustained. 

( / )  Dickey  v.  Linscot,  20  Me.  453 ; 
Feuton  v.  Clark,  U  Vt.  557.  In  tliis 
case,  Bennett,  J.,  in  giving  the  opinion  of 
a  majority  of  the  court,  observed :  "  In 
the  case  before  the  court,  tlie  plaintiff  con- 
tracted with  the  defendant  to  labor  person- 
ally for  him  for  four  months,  at  ten  dol- 
lars per  month,  and  by  the  terms  of  the 
contract  was  to  receive  no  pay  till  he  had 
worked  the  four  months.  These  services 
being  of  a  personal  character,  the  contract 
could  not  be  performed  by  another,  and 
as  the  plaintiff  was  disabled  to  perform  it 
himself,  by  reason  of  sickness,  which  was 
the  act  of  God,  upon  the  authority  of  the 
foregoing  cases,  the  contract  was  dis- 
charged. The  inquiry  then  aiises,  what 
is  the  result  ?  It  appears  to  me  apparent 
that  the  plaintiff  must,  at  least,  after  the 
expiration  of  the  four  months,  be  permit- 
ted to  recover  as  upon  a  quantum  meruit, 
pro  rata,  for  the  services  rendered.  Com- 
mon justice  rei|nires  this,  and  I  should  be 
sorry  to  find  that  it  was  not  tolerated  by 
the  prini-iplcs  of  the  common  law.  To 
hold,  in  a  ca.-c  like  this,  where  the  plain- 
tiff has  been  dischari^ed  of  his  contract  by 
the  act  of  (iod,  tliat  there  can  be  no  ap- 
portionment, upon  the  technical  ground 
that  the  contract  is  entire,  and  its  perform- 
ance a  condition  precedent,  is,  to  my  mind, 


leaving  the  substance  and  adhering  to  the 
shadow."  Redjield,  J.,  dissented.  Sea 
also  Seaver  v.  Morse,  20  Vt.  620.  In 
this  case  the  plaintiff,  having  contracted 
to  labor  for  the  defendant  six  months,  at 
a  specified  price  for  the  term,  was  taken 
unwell,  and  left  the  defendant's  service, 
and  was  so  unwell,  for  about  a  month, 
that  he  was  unable  to  perform  the  full 
•  labor  of  a  man,  and  then  he  recovered  his 
health,  but  did  not  return  to  the  defend- 
ant's employment.  It  was  held,  that  he 
was  entitled  to  recover  for  his  services, 
upon  a  quantum  meruit,  for  the  time  he 
labored.  And  it  was  also  held,  that,  if  this 
were  not  so,  an  offer  by  the  defendant, 
after  the  plaintiff  had  left  his  service,  to 
pay  the  plaintiff  the  amount  due  to  him, 
at  the  rate  of  compensation  fixed  by  the 
original  contr-act,  was  a  waiver  of  all  claim 
of  forfeiture.  To  the  same  effect  is  Fuller 
V.  Brown,  11  itet.  440,  where  a  special 
agreement  was  made  by  A  and  B,  that  A 
should  work  for  B,  and  that,  if  he  should 
be  dissatisfied,  and  wished  to  leave  the  ser- 
vice, he  should  give  B  four  weeks'  notice, 
and  work  for  him  four  weeks  after  the  no- 
tice, and  tlien  receive  his  pay.  After  A 
had  begun  to  work  under  this  agreement, 
he  became  sick  and  unable  to  work,  and 
left  B  without  giving  four  weeks'  notice, 
and  remained  sick  for  several  weeks. 
Hdd,  that  this  agreement  as  to  notice  ap- 
plied to  a  voluntary  leaving  of  the  service 
by  A,  and  not  to  a  leaving  by  reason  of 
his  sickness  and  inability  to  continue 
therein ;  and  that  he  was  entitled  to  re- 
cover a  proper  compensation  for  the  work 
whiih  he  had  done.  And  see  Fahv  i;. 
North,  19  Barb.  341. 

(k)  In  this  case  the  whole  subject  was 
fully  and  ably  examined  by  Parker,  J., 
and  the  court  came  to  the  following  con- 
elusions,  which  the  American  Editor  of 
Chitty  on  Contracts   regards   as  "  mani- 
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whole  doctriae  of  these  cases,  and  permits  the  servant  to 
recover  on  a  quantum  meruit'.  His  right  to  recover  is  carefully 
guarded  in  this  case  by  principles  which  seem  to  protect  the 
master  from  all  wrong ;  and  to  require  of  him  only  such  pay- 
ment as  is  justly  due  for  benefits  received  and  retained,  and 
after  all  deduction  for  any  damage  he  may  have  sustained  from 
the  breach  of  the  contract.  So  guarded,  it  might  seem  that  the 
principles  of  this  case  are  better  adapted  to  do  adequate  justice 
to  both  parties,  and  wrong  to  neither,  than  those  of  the  numer- 
ous cases  which  rest  upon  the  somewhat  technical  rule  of  the 
entirety  of  the  contract.  It  is  certain,  however,  that,  since  this 
case  was  reported,  the  same  question  has  been  again  considered 


festly  just  and  sensible."  1.  Where  a 
party  undertakes  to  pay,  upon  a  special 
contract  for  the  performance  of  labor,  he 
is  not  liable  to  be  charged  upon  such 
special  contract  until  the  money  is  earned 
according  to  the  terms  of  the  agreement ; 
and  where  the  parties  have  made  an  ex- 
press agreement,  the  law  will  not  imply 
and  raise  an  aijreement  different  from  that 
which  the  parties  have  entered  into,  ex- 
cept upon  some  further  transaction  be- 
tween tliem.  2.  In  case  of  a  failure  to 
perform  such  special  contract,  by  default 
of  the  party  contracting  to  do  the  service, 
if  the  money  is  not  due  by  the  terms  of 
the  special  agreement,  and  the  nature  of 
the  contract  is  such  that  the  employer  can 
reject  what  has  been  done,  and  refuse  to 
receive  any  benefit  from  the  part  perform- 
ance, he  is  entitled  to  do  so,  unless  he  has 
before  assented  to  and  accepted  of  what 
has  been  done,  and  in  such  case  the  party 
performing  tlie  labor  is  not  entitled  to  re- 
cover, however  much  he  may  have  done. 
3.  But  if,  upon  a  contract  of  such  a  char- 
acter, a  party  actually  receives  useful 
labor,  and  thereby  derives  a  benefit  and 
advantage,  over  and  above  the  damage 
which  has  resulted  from  the  breach  of  the 
contract  by  tlie  other  party,  the  labor  act- 
ually done  and  tlie  value  received  furnish 
a  new  consideration,  and  the  law  there- 
upon raises  a  promise  to  pay  to  the  extent 
of  the  reasonable  worth  of  the  excess. 
And  the  rule  is  the  same,  whether  the 
labor  was  received  and  accepted  by  the 
assent  of  the  party  prior  to  the  breach,  and 
under  a  contract  by  which,  from  its  na- 
ture, the  party  was  to  receive  the  labor 
from  time  to  time  until  the  completion  of 
tie  whole  contract,  or  whether  it  was  re- 


ceived and  accepted  by  an  assent  subse- 
quent to  the  performance  of  all  that  was 
in  fact  done.  4.  In  case  such  contract  is 
broken,  by  the  fault  of  the  party  employed, 
after  part  performance  has  been  received, 
the  employer  is  entitled,  if  he  so  elect,  to 
put  the  breach  of  conti-act  in  deft-nce  for 
the  purpose  of  reducing  the  damages,  or 
showing  that  nothing  is  due,  and  the  ben- 
etit  for  which  he  is  liable  to  be  charged,  in 
that  case,  is  the  amount  of  value  which  he 
has  received,  if  any,  beyond  the  amount 
of  damage,  and  the  implied  promise  which 
the  law  will  raise,  is  to  pay  such  amount  of 
the  stipulated  price  for  the  whole  labor  as 
remains,  after  deducting  what  it  would 
cost  to  procure  a  completion  of  the  whole 
service,  and  also  any  damage  which  has 
been  sustained  by  reason  of  the  non-fulfil- 
ment of  the  contract.  5.  If  in  such  case 
it  be  found  that  the  damages  are  equal  to 
or  greater  than  the  amount  of  the  value  of 
the  labor  performed,  so  that  the  employer, 
having  a  riglit  to  the  performance  of  the 
whole  contract,  has  not,  u|)on  the  whole 
case,  received  a  beneficial,  service,  the 
plaintiff  cannot  recover.  6.  If  the  em- 
plover  elects  to  permit  himself  to  be 
chaj-ged  for  the  value  of  the  labor,  without 
interposing  the  damages  in  deft-neo,  he  is 
entitled  to  do  so,  and  may  have  an  action 
to  recover  his  damages  for  the  non-per- 
formance of  the  contract.  7.  If  he  elects 
to  have  thci  damages  considered  in  the 
action  against  him,  he  must  be  understood 
as  conceding  that  they  are  not  to  be  ex- 
tended beyond  the  amount  of  what  he  has 
received,  and  he  cannot  therefore  after 
wards  sustain  an  action  for  further  dam 
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in  other  courts,  and  decided  in  conformity  with  the  earlier  de- 
cisions, (l) 

On  the  same  principle  of  entirety  of  contract,  it  is  held,  that 
if  a  servant  is  discharged  for  misconduct  during  the  currency  of 
a  quarter,  he  is  entitled  to  no  wages  from  the  beginning  of  that 
quarter,  although  he  did  not  misbehave  until  the  day  when  dis- 
charged, (m)  But  if  the  contract  be  dissolved  by  mutual  con- 
sent, he  may  recover  wages  pro  rata,  without  any  express 
contract  to  that  eifect,  (w)  and  so  he  may  if  he  leave  for  justifi- 
able cause,  (o)  K  a  justifiable  cause  for  dismissal  exists,  he 
cannot  recover,  although  not  dismissed  expressly  on  that 
ground,  (p)  and  even  although  the  master  did  not  know  of  its 
existence  at  the  time,  (q)  And  if  the  servant  by  his  miscon- 
duct, forfeits  his  claim  for  wages,  a  subsequent  promise  of  the 


( 1 )  The  case  of  Britton  v.  Turner  was 
cited  and  alluded  to  by  the  court,  in  giving 
the  opinion,  in  the  subsequent  case  of 
Olmstead  v.  Beale,  19  Pick.  529,  but 
Morton,  J.,  who  there  delivered  the  opin- 
ion of  the  court,  said  :  "  We  have  no  hes- 
itancy in  adhering  to  our  own  decisions, 
supported  as  they  are  by  principle,  and  a 
long  series  of  adjudications."  On  the 
other  hand  the  principles  of  Britton  v. 
Turner  were  clearly  approved  by  Bennett, 
J.,  in  delivering  the  opinion  of  Penton  v. 
Clark,  11  Vt.  5C0.  The  court  of  Ver- 
mont seems  in  other  cases  inclined  to  con- 
strue all  entire  contracts  of  labor  and  ser- 
vice equitably  for  the  laborer,  and  to  hold, 
where  the  employer  has  received  benefit 
from  the  servant's  labor,  and  the  parties 
cannot  be  placed  in  statu  quo,  that  the  em- 
ployer is  liable  on  a  quantum  meruit  for  the 
labor  actually  performed,  although  the 
contract  was  not  performed,  exactli/  as 
agreed.  See  Oilman  v.  Hall,  U  Vt.  510  ; 
and  Blood  v.  Enos,  12  Vt.  625  ;  Sliermau 
V.  Champlain  Trans.  Co.,  31  Vt.  162. 
See  notes  (g),  p.  36,  and  (_;),  p.  38.  It 
may  be  seen  in  7th  Sir  Wm.  Jones'  works, 
366,  that  the  laws  of  Menu  contain  the 
very  same  princi])le  as  that  of  the  com- 
mon law,  as  asserted  in  Olmstead  v.  Beale ; 
eo  that  it  has  at  all  events,  the  sanction  of 
an  extreme  antiquitv. 

(m)  Atkin  v.  Aclon,  4  C.  &  P.  208; 
Eidgway  V.  Hungerfoid  Market  Co., 3  A. 
&  E.  171  ;  Turner  v.  Robinsons,  6  Car.  & 
P.  ir,,  .1.  c.  2  Ncv.  &  M.  829.  See  also, 
Spotswood  V.  Barrow,  5  Exch.  110;  and 
Lush  u.  liusscll,  5  id.  203. 


(n)  Thomas  v.  Williams,  1  A.  &  E. 
685  ;  Hill  V.  Green,  4  Pick.  1 14.  Whether 
the  contract  has  been  rescinded  is  a  ques- 
tion for  the  jury.  Lamburn  v.  Cruden,  2 
Man.  &  G.  253.  In  this  case  a  servant 
was  engaged  at  n  yearly  salary,  payable 
quarterly.  A  month  after  the  termination 
of  one  of  the  years  of  the  service  the  ser- 
vant tendered  his  resignation.  After  an- 
other month  the  resignation  was  accepted, 
nothing  being  said  about  remuneration 
for  the  time  elapsed  since  the  termination 
of  the  last  year's  service.  It  was  held,  that 
the  law  implied  no  engagement  to  pay 
for  the  services  performed  since  the  last 
quarter;  but  that,  under  the  circumstances 
of  this  case,  it  ought  to  have  been  left  to 
the  jury  to  say  whether  the  parties  had 
come  to  an  agreement  that  those  services 
should  be  paid  for. 

(o)  Patterson  v.  Gage,  23  Vt.  558 ; 
Pritchard  v.  Martin,  27  Mo.  305.  And 
where  the  contract  was  dissolved  by  au- 
thority of  the  State  (the  employee  being 
sent  away  under  a  statute  as  a  witness  in 
a  criminal  case),  it  was  held,  that  the  hirer 
was  bound  to  pay,  and  only  to  pay  pro 
rata  wages  for  the  time  in  which  the  ser- 
vant was  actually  in  his  employ.  Mel- 
ville V.  De  Wolf,  30  E.  L.  &  E.  323,  s.  c. 
4  E.  &  B.  844. 

( p)  Ridgway  v.  Hungeiford  Market  Co. 
3  A.  &  E.  171;  Cussons  v.  Skhmer,  11 
M.  &  W.  161 ;  Baillie  v.  Kell,  4  Bing.  N. 
C.  638.  See  also,  Mercer  v.  Whall,  5 
Q.  B.  457,  Lord  Denwun. 

(q)  Spotswood  V.  Barrow,  5  Exch.  110  ; 
WiUots  V.  Green,  3  Car.  &  K.  59. 
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master  to  the  wages  has  been  held  void  for  want  of  consid- 
eration ;  (r)  but  this  cannot  be  a  general  rule. 

Where  the  servant  is  wrongfully  dismissed  during  a  quarter, 
or  other  definite  term,  he  may,  after  the  quarter  or  term  ends, 
recover  for  the  whole  in  an  action,  not  for  work  and  labor,  but 
for  preventing  him  from  doing  his  work,  (s) 

K  the  servant  hired  for  a  certain  time,  reserves  the  right  of 
leaving  earlier,  or  at  his  own  pleasure,  for  some  specified  cause, 
he  cannot  leave  except  for  that  cause :  thus,  if  he  reserves  the 
right  to  leave  "  if  dissatisfied,"  he  cannot  leave  to  attend  to 
other  business,  or  for  any  other  reason  whatsoever,  unless  he  is 
"dissatisfied,"  and  allege  this  as  the  cause  of  his  leaving,  (t) 

It  would  seem  from  the  decisions  that  a  master  is  not  bound 
to  provide  medical  attendance  or  medicines  for  his  farm  ser- 
vant, or  his  house  servant,  in  case  of  illness;  even  if  this  be 
caused  by  an  accident  occurring  while  he  was  in  the  discharge 
of  his  duty,  (u)     But  it  is  also  held,  that  if  he  does  send  for  a 


(r)  This  point  was  decided  in  the  cose 
of  Mockman  ;;.  Shepherdson,  3  Per.  &  D. 
182.  But  it  is  to  be  observed  that  in  that 
case  there  was  an  express  agreement  be- 
tween the  parties,  that  if  the  servant 
should  get  drunli  any  time  during  the  ser- 
vice, he  should  forfeit  all  his  wages  up  to 
that  time.  The  case  of  Seaver  v.  Morse, 
20  Vt.  620,  is  an  authority  for  holding, 
that  a  forfeiture  of  wages,  incuiTcd  by  a 
failure  to  perform  an  entire  contract,  is 
waived  by  a  subsequent  promise  of  the 
employer  to  pay  such  wages,  although  the 
promise  is  made  without  any  new  con- 
eideration.     See  also,  ante,  p.  36,  note  {g). 

(s)  The  earlier  cases  seem  to  have  al- 
lowed a  recovery  in  such  case,  on  a  com- 
mon count  for  work  and  labor  done.  Gan- 
dall !'.  Pontigny,  4  Camp.  37,5 ;  Eardly  v. 
Price,  5  B.  &  P.  333 ;  Smith  v.  Kings- 
ford,  3  Scott,  279  ;  Collins  v.  Price,  2  Mo. 
&  P.  233.  But  the  more  recent  authori- 
ties have  established  the  better  principle, 
that  the  balance  due  for  work  actually 
performed,  at  the  time  of  such  wrongful 
dismissal,  may  be  recovered  on  tlie  com- 
mon counts,  while  there  must  be  a  special 
count  for  the  amount  of  the  month's 
wages  which  has  not  been  earned ;  or,  to 
speak  more  con-ectly,  for  the  recovery  of 
damages  for  the  wrongful  dismissal,  a 
month's  wages  being  the  measure  of  dam- 
ages  for  such   breach  of  contract.     See 


Archard  v.  Hornor,  3  C.  &  P.  349 ;  Few- 
inj;s  V.  Tisdal,  1  Exch.  29.5 ;  Broxham  v. 
WagstafFe,  5  Jur.  84.5 ;  Smith  v.  Hayward, 
7  A.  &  E.  544  ;  Hull  v.  Heightman,  2 
East,  145.  See  Lilley  v.  Elwin,  11  Q.  B. 
755.  In  such  case  the  wages  due  at  the 
time  of  dismissal  cannot  be  recovered 
under  such  special  count ;  there  must  be  a 
count  for  work  and  labor  done ;  and  these 
may  be  joined  in  the  same  declaration. 
Hartley  v.  Harmon,  11  A.  &  E.  798. 
But  see  Goodman  v.  Pocock,  15  Q.  B. 
576.     See  also,  ante,  p.  34,  note  {d) 

(t)  Monell  V.  Burns,  4  Denio,  121  ; 
Lantry  v.  Parks,  8  Cowen,  63. 

(u)  The  contrary  opinion  was  once 
declared  by  Lord  Kenyan,  in  Scarman  v. 
Castell,  1  Esp.  270,  but  this  doctrine  has 
long  since  been  overruled.  See  Sellen  v. 
Norman,  4  C.  &  P.  80 ;  Cooper  v.  Phil- 
lips, id.  581.  In  Dunbar  v.  Williams,  10 
Johns.  249,  it  is  said,  that  no  action  lies 
by  a  physician  for  medicine  administered 
to,  and  attendance  on,  a  slave,  without  the 
knowledge  or  request  of  the  master,  in  a 
case  not  requiring  instant  and  immediate 
assistance.  But,  it  seems,  that  if  medical 
or  other  assistance  be  rendered  to  a  slave, 
in  case  of  such  pressing  necessity  as  not 
to  admit  a  previous  application  to  the 
master,  the  person  rendering  such  assist- 
ance would  be  entitled  to  recover  a  com- 
pensation from  the  master  on  the  implied 
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physician  he  is  not  only  liable  himself,  but  cannot  deduct  the 
charge  from  the  wages  of  the  servant  without  an  express  agree- 
ment to  that  efFect.  (v)  The  master  is  bound  to  take  proper 
care  of  his  servant,  and  not  expose  him  to  danger,  (w)  but  he  is 
not  responsible  for  an  accident  happening  in  the  course  of  his 
service,  unless  the  master  knew  that  it  exposed  the  servant  to 
peculiar  danger,  and  the  servant  did  not.  (x) 


assumpsit,  arising  from  the  legal  obligation 
of  the  master  to  make  the  requisite  pro- 
vision for  bis  slave.  And  in  England  a 
master  is  liable  to  provide  medical  attend- 
ance for  his  apphniice.  Eegina  v.  Smitli, 
8  C.  &P.  153. 

(«)  Sellen  v.  Noi-man,  4  C.  &  P.  80 ; 
Emmons  v.  Lord,  18  Me.  351.  It  would 
seem  that  he  cannot  deduct  the  servant's 
wages  during  the  time  he  was  sick  and 
unable  to  work.  Story  on  Cont.  §  962, 
j,  k,  and  cases  cited.  In  Nichols  v.  Cool- 
ahan,  10  Met.  449,  a  contract  was  made 
by  N.  &  C.  that  N.  should  have  eleven 
dollars  per  month  and  board,  so  long  as 
he  should  work  for  C,  C.  infonning  N. 
that  he  (C.)  might  not  have  two  days' 
work  for  him.  N.  worked  for  C.  several 
months,  and  brought  an  action  for  his 
wages,  and  annexed  to  his  writ  a  bill  of 
particulars,  in  which  he  charged  the  price 
agreed  on  per  month,  and  gave  C.  credit 
for  a  certain  sum  on  account  of  three 
weeks'  sickness  of  N.,  during  which  time 
he  was  unable  to  work.  C.  filed  in  sct-olf 
an  account  against  N.  for  board  during 
his  sickness ;  it  was  held,  that  the  contract 
was  a  hiring  by  the  montli,  that  C.  was 
not  entitled  to  payment  for  N.'s  board 
during  his  sickness ;  but  that  N.  could 
not  recover  wages  for  any  part  of  the 
time  of  his  detention  from  work  liy  sick- 
ness. "  Anotlier  question,"  Hubbard,  J., 
remarked,  "  might  have  been  raised  on 
this  contract,  namely,  whether  the  plain- 
tiff might  not  have  been  entitled  to  pay- 
ment for  his  whole  time;  but  by  cred- 
iting the  loss  of  time  he  has  precluded 
that  inquiry,  and  is  properly  bound  by 
his  admission."  Nor,  without  a  specific 
agreement  to  that  effect,  can  the  master 
deduct  the  value  of  articles  injured  or  lost 
by  the  servant ;  but  must  bring  a  cross 
action  therefor.  Le  Loir  v.  Bristow,  4 
Camp.  1.34.  But  see  Snell  v.  The  Inde- 
pendence, Gilpin,  40;  The  New  Phceni.x, 
2  Hagg.  Ad,  420.  If  the  servant  is  an 
infant,  the  master  may  deduct  from  liis 
wages  such  sums  as  he  has  paid  for  the 


infant's  necessaries,  but  no  other.  Hedge- 
ley  V.  Holt,  4  C.  &  P.  104.  In  this  case, 
Baijley,  J.,  said  :  "Payments  made  on  ac- 
count of  wages  due  to  an  infant,  for  nec- 
es-tiarics,  and  which  could  not  be  avoided, 
are  valid  payments ;  but  an  infant  cannot 
bind  herself  for  things  which  are  not  nec- 
essary ;  indeed,  even  the  statement  of  an 
account  does  not  bind  an  infant.  It  ap- 
pears that  this  5'oung  woman  was  under 
age  when  slie  settled  the  account.  The 
consequences  might  be  very  injurious  if 
the  law  were  otherwise.  What  would  it 
lead  to  in  this  very  case  1  Here  is  a  fe- 
male, who  is  described  as  rather  a  sliowy 
woman,  suffered  to  dress  in  a  manner 
quite  unfitted  for  her  station ;  and  at  the 
end  of  her  twelve  montlis'  seiwitude  she 
would  not  have  a  farthing  in  her  pocket." 
In  Adams  v.  TJie  AVoonsocket  Company, 
11  Met.  327,  a  father,  whose  minor  daugh- 
ter was  employed  by  a  manufacturing 
company,  at  a  distance  of  many  miles 
from  his  residence,  forbade  them  to  em- 
ploy her  any  further,  and  gave  them 
notice  that  if  they  should  continue  to 
employ  her,  he  should  demand  $3.50  per 
week  for  her  time  and  labor,  without  any 
deduction  on  any  account  \^■ll:ltL■vcr,  and 
also  directed  thcni  not  to  pay  or  allow 
lier  any  tiring,  either  goods  or  money,  on 
account  of  her  labor.  It  was  held,  in  an 
action  of  assumpsit  by  the  father  against 
the  comijany,  to  recover  pay  for  his  daugh- 
ter's labor  subsequently  done  for  them, 
that  he  was  entitled  to  recover  only  as 
much  as  her  laljor  was  reasonably  worth, 
deducting  the  price  of  board  provided  for 
her  by  them,  without  any  deduction  for 
clothing  which  they  provided  for  her. 

(w)  In  PiicstlcY  V.  Fowler,  3  M.  &  W. 
1 ,  Lord  Abinc/er  says,  that  this  should  be 
such  care  as  the  maslcr  may  iva^onalily 
be  expected  to  take  of  himself.  And  seS 
Paterson  v.  Wallace,  28  E.  L.  &  E.  48. 

(j)  Priestley  (..  Fowler,  3  jM.  &  W.  1. 
In  Buzzcll  V.  Laconia  Man.  Co.  48  Me. 
113,  it  is  held  to  be  the  dnty  of  the  master 
to  keep  safe  and  convenient  all  bridges, 
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It  has  been  held,  that  a  master  who  uses  due  care  in  the 
selection  and  employment  of  his  servants,  is  not  responsible  to 
one  of  them  for  an  injury  received  from  the  carelessness  of  an- 
other while  employed  in  the  master's  service,  {y)  And  the  rule 
has  been  appUed  to  the  case  where  the  party  injured  was  not 
the  servant  of  the  defendants,  but  was,  at  the  time  of  the  injury, 
voluntarily  assisting  their  servants,  (z)  But  where  the  servants, 
though  employed  upon  common  work,  are  in  the  employment 
of  different  masters,  and  for  separate  ends,  as  in  the  case  of  a 
servant  of  a  carrier  injured  by  the  negligence  of  a  merchant's 
porter,  in  the  process  of  delivering  goods  from  a  warehouse  on 
board  a  dray,  to  be  transported  by  the  carrier  for  the  merchant, 
the  master  of  the  negligent  servant  will  be  responsible  to  the 
other  servant  for  the  injury,  (a)  The  employer  will  be  held 
responsible  to  a  servant  injured  by  the  act  of  a  fellow-servant, 
if  the  injury  was  caused  by  the  fellow-servant's  using  insuffi- 
cient or  unsafe  materials  which  were  supplied  to  him  by  the 
employer,  (b)  If  the  master  has  a  general  manager  who 
employs  the  servants,  standing  in  the  place  of  the  master,  he  is 
to  be  treated  as  the  agent  of  the  master,  and  not  as  a  co-servant, 
and  if  he  does  not  hire  careful  servants  the  master  is  liable  as  if 
he  hired  improper  servants  himself,  (c) 

The  master  is  under  no  legal  obligation  to  give  a  testimonial 


passageways,  or  ladders,  necessary  to  be  15  III.  550 ;  The  Ohio  and  Miss.  R.  E. 

used  by  the  employee  in  going  to  or  re-  Co.  v.  Tindall,  13  Ind.  366  ;  C.  &  X.  & 

turning  from  his  labor.    See  also,  Ormond  L.  M,  R.  R.  Co.  o.  \Vebb,12  Ohio  St. 

V.  Holland,  96  Eng.  C.  L.  102.  475  ;  Illinois  Centoal  R.  R.  Co.  v.  Cox, 

(y)  Harwell  c.  Boston  &  Worcester  R.  21  111.  20;  Hard,  Adm'r.  K.Vt.&  Canada 

R.  Co.  4  Met.  49  ;  Priestley  ;;.  Fowler,  3  R.  R.  Co.  32  Vt.  473  ;   Contra,  Little  Mi- 

M.  &  W.  1  ;   Brown  v.  Maxwell,  6  Hill  ami  Raih-oad   Co.  v.    Stevens,  20  Ohio, 

(N.  Y.),  594  ;   Hutchinson  v-  York,  New-  415  ;   Cleveland,  Colum.  &  Cincin.  R.  R. 

castle  and  Berwick  Railway  Co.  5  llxch.  Co.  v.  Kearney,  3  Ohio  St.  201 ;   Man- 

343 ;  Wigmore  v.  Jay,  id.  354  ;    Tarrant  ville  v.  Cleveland  &    Toledo  R.  R.  Co. 

V.  Webb    18   C.  B.  797.     See  also,  Skipp  11  Ohio  St.  417  ;    Chamberlain  v.  Mil.  & 

V.  Eastern  Counties  E.  Co.  9  Exch.  223;  Miss.  R.   R.   Co.   11   Wis.  238,  and   the 

Hubgh  V.  New  Orleans  Railroad,  6  La.  Scotch  case  of  Dixon  v.  Eanken,  20  Law 

An.  °495  ;    Eyan  v.    The  Cumb.  Valley  Times,  44. 

E.iih-oad  Co.  23  Penn.  St.  384;  Coon  v.  {z)    Degg   v.    Midland   E.   Co.  1    H. 

Syracuse  &.  Utica  Railroad,  1   Seld.  493  ;  &  N.  773.     See  also,  Vosc  v.  Lancashu'a 

Slierman  ;;.  Rochester  &  Syracuse  Rail-  &  Y.  R.  Co.  a  H.  &  N.  728. 

road,  15  Barb.  574;    Albro  v.  Agawara  (a)    Abraham   <^.  Reynolds,  5  H.  &  jN, 

Canal  Co.  6  Cixsh.  75  ;   Shields  M.  Yonge,  143.                      r,    .  ,_   „  tt  p  at  o,, 

15  Geo.  349  ;  Mitchell  v.  Penn.  R.  R.  Co.,  (6)  Roberts  v.  Smith,  2  H.  &  N.  213. 

Amer.  Law  Register,  Oct.  1853,  p.  717  ;  (c)  Walker  «.  Boiling,  22  Ala.  294. 
Honner  v.  Illinois  Central  Railroad  Co. 
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of  character  to  his  servant.  If  he  does,  it  will  be  presumed  that 
he  speaks  the  truth,  or  what  he  believes  to  be  true  ;  and  there- 
fore if  he  says  what  injures  the  standing  and  prospects  of  the 
servant,  and  this  turns  out  not  to  be  true,  the  master  is  never- 
theless not  liable,  unless  the  servant  can  prove  that  the  falsity- 
was  uttered  in  malice,  (d)  Such  is  the  English  rule ;  but  it 
may  be  supposed  that  in  this  country,  if  the  master  is  proved  to 
have  said  what  is  untrue,  he  would  be  responsible  for  any  injury 
arising  therefrom  to  the  servant;  at  least  unless  he  could  satisfy 
the  jury  that  he  spoke  from  sufficient  cause,  and  not  from 
maUce. 

In  order  to  constitute  a  contract  of  hiring  and  service,  there 
must  be  a  mutual  engagement,  on  the  one  part  to  serve,  and 
on  the  other  to  employ  and  pay.  (e)  But  these  engagements 
cannot  always  be  implied  one  from  the  other,  or  measured  one 
by  the  other.  K  a  servant  agrees  to  serve  for  a  term  of  two 
years,  and  the  master  only  agrees  to  pay  so  much  weekly,  the 
master  is  under  no  obligation  to  keep  or  employ  him  during  the 
two  years,  but  only  to  pay  so  much  while  he  does  employ 
him.  (/)       But    where   the   contracts    are    mutual,   and   cover 

(i)  Eogers  u.  Clifton,  3  B.  &  P.  591;  ingtheterm.    In  Aspdin  w.  Austin,  5  Q.  B. 

Edmonson  v.  Stcplienson,  Bull.  N.  P.  8  ;  671,  by  an  agreement  between  the  plain- 

Weatlierston  v.  Hawkins,  1  T.  R.  110.  tiif  and  defendant,  the  plaintiff  agreed  to 

(e)  See  Sykcs  v.  Dixon,  9  A.  &  E.  693,  manufacture  cement  for  the  defendant,  and 
where  B.  contracted  in  writing  to  work  for  the  defendant,  on  condition  of  the  plaiu- 
the  plaintiff  in  his  trade,  and  for  no  other  tiffs  performing  such  engagement,  prom- 
person,  during  twelve  months,  and  so  on  ised  to  pay  him  £i  weekly  during  the  two 
from  twelve  months  to  twelve  months,  years  following  the  date  of  the  agreement, 
until  B.  should  give  notice  of  quitting,  and  £5  weekly  during  tlie  year  next  fol- 
Seld,  that  such  agreement  was  invalid  lowing,  and  also  to  receive  him  into  part- 
under  the  statute  of  frauds  for  want  of  nersliip  as  a  manufacturer  of  cement  at  the 
mutuality.  expiration  of  three  years ;  and  the  plain- 

(/)  In  Williamson  v.  Taylor,  5  Q.  B.  tiff  engaged  to  instruct  the  defendant  in 
175,  by  an  agreement  between  the  defend-  the  art  of  manufactuiing  cement.  Each 
ant  and  plaintiff,  the  defendant,  being  tlie  party  bound  himself  in  a  penal  sum  to 
owner  of  a  colliery,  retained  and  hired  the  fulfil  the  agreement.  The  detendant  after- 
plaintiff  to  hew,  work,  &c.,  at  the  colliery,  wards  covenanted  by  deed  for  the  perform- 
ibr  wages  at  certain  rates  in  proportion  to  auce  of  the  agreement  on  his  part.  Held, 
the  work  done,  payable  once  a  fortnight ;  that  the  stipulations  in  the  agreement  did 
and  the  plaintiff  agreed  to  continue  the  not  raise  an  implied  covenant  that  the  de- 
defendant's  servant  during  all  times  the  fendant  should  employ  the  plaintiff  in  the 
pit  should  he  laid  off  work,  and,  when  business  for  three  or  two  years,  though  the 
required  (except  when  prevented  by  un-  defendant  was  bound  by  the  express  word's 
avoidablecause),  to  do  afuU  day'sworkon  to  pay  the  plaintiff  the  stipulated  wages 
every  working  day.  Held,  that  the  defend-  during  those  periods  respectively,  if  the 
ant  was  not  obliged  by  this  contract  to  em-  plaintiff  performed,  or  was  ready  to  per- 
ploy  the  plaintiff  at  reasonable  times  for  form,  the  condition  precedent  on  his  part. 
a  reasonable  number  of  working  days  dur-  See  Dunn  v.  Sayles,  5  Q.  B.  685 ;  Pilking- 
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the  same  ground,  for  both  parties,  then  the  master  has  at 
once  a  right  to  require  the  servant  to  enter  upon  the  dis- 
charge of  his  duty  during  the  term,  and  the  servant  has  a 
right  to  require  the  master  to  employ  him  during  the  whole  of 
the  term. 

Like  other  agreements,  a  contract  for  labor  and  service,  if  not 
to  be  performed  within  a  year,  is  within  the  statute  of  frauds, 
and  if  by  parol,  is  wholly  void,  (g)  And  if  the  contract  of 
service  is  begun  within  a  year  from  the  making  of  it,  but  is 
not  by  the  terms  of  the  agreement  to  be  completed  within  that 
time,  it  is  within  the  statute  and  void,  (h)  It  must  be  certain, 
however,  from  the  terms  of  the  contract,  or  be  necessarily  im- 
pHed  therefrom,  that  the  contract  cannot  be  performed  within  a 
year,  or  it  will  not  be  void,  (i)     This  subject  wiU  be,  however. 


ton  V.  Scott,  15  M.  &  W.  657  ;  Elderton  v. 
Emmeas,  6  C.  B.  160 ;  Rust  v.  Nottidge, 
16  E.  L.  &  E.  170,  s.  c.  1  E.  &  B.  99; 
Regina  v.  Welch,  20  E.  L.  &  E.  82,  s.  o. 
2  E.  &B.  357. 

(jr)  Bracegirdle  v.  Heald,  1  B.  &  Aid. 
722.  In  this  case  the  contract  was  by  pa- 
rol on  the  27th  of  May,  for  a  year's  service 
from  the  30th  of  June  following,  and  was 
held  void.  See  also,  Snelling  v.  Lord 
Huntingfield,  1  C.  M.  &  R.  20 ;  Hinckley 
V.  Southijate,  U  Vt.  458;  Tuttle  v.  Swett, 
31  Me.  555. 

(A)  Id. ;  and  see  Pitcher  v.  Wilson, 
5  Mo.  46 ;  Druramond  w.  Burrell,  13 
Wend.  307 ;  Squire  v.  Whipple,  1  Vt. 
69;  Birch  v.  Eaxl  of  Liverpool,  9  B.  & 
C.  392. 

{{)  A  parol  agi-eement  to  labor  for  a 
company  "  for  the  term  of  five  years,  or 
80  long  as  A  shall  continue  to  be  agent  of  the 
company,"  is  not  void  under  the  statute, 
as  it  might  have  been  completed  within  a 
year,  although  in  some  contingencies  it 
might  extend  beyond  a  year.  Roberts  v. 
Eockbottom  Company,  7  Met.  47.  —  This 
construction  of  the  statute  is  supported 
also  by  the  cases  of  Kent  v.  Kent,  18 
Pick.  569 ;  Peters  v.  Westborough,  19 
Pick.  364 ;  Wells  v.  Horton,  4  Ring.  40. 
—  In  Broadwellu.  Getman,  2  Denio,  87, 
it  was  held,  that  a  parol  agreement  which 
is  not  wholly  to  be  performed  within  one 
year,  is  void,  though  some  of  the  stipula- 
tions are  to  be  executed  within  the  year. 
And,  semble  per  Beardsley,  J.,  it  is  void 
although  one  of  the  parties  is  to  perform 


every  thing  on  his  part  within  the  year,  il 
a  longer  time  than  a  year  is  stipulated  for 
the   performance   by  the   other.     But   in 
Cherry  v.  Heming,  4  Exch.  631,  it  was 
held  (affirming  Donnellan  v.  Read,  3  B. 
&  Ad.  899),  that  in  the  4th  section  of  the 
Statute  of  Frauds  the  words  "  not  to  be 
performed  within  the  space  of  one  year," 
mean,  "  not  to  be  performed  on  either  side," 
and  that  the  contract  in  question  having 
been  performed  on  one  side  within  a  year 
from  the  making  thereof,  the  case  was  not 
within  the  statute.  —  So  in  Herrin  v.  But- 
ters,  20  Me.  119,  the  law  on  this  subject 
is  thus   laid  down ;    where  by  the  terms 
of  a  contract  the  time  of  its  performance 
was  to  be  extended  beyond  a  year,  it  is 
within  the  statute  of  fi-auds,  though  a  part 
of  it  was  by  the  agreement  to  be  performed 
within  a  year.     To  bring  a  case  within  the 
statute  of  frauds,  it  must  have  been  ex- 
pressly stipulated   by  the  parties,   or  it 
must,  upon  a  reasonable  construction  of 
their  contract,  appear  to  have  been  under- 
stood by  them,  that  the  contract  was  not 
to  be  performed  within  a  year.     A.  G.  B. 
contracted   in  writing  with   S.   to   clear 
eleven  acres  of  land  in  three  years  from 
the  date  of  the  contract,  one  acre  to  be 
seeded   down   the  (then)  present  spring, 
one  acre  the  next  spring,  and  one  acre  the 
spring  following;  as  a  compensation  for 
which,  he,  A.  G.  B.,  was  to  have  all  the 
proceeds  of  said  land  three  years,  except 
the  two  acres  first  seeded  down.    A.  G.  B. 
assigned  verbally  his  interest  to  the  extent 
of  half  the  contract,  to  H.,  who  verbally 
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considered  more  fully  in  the  second  part  of  tlois  work,  in  the 
chapter  upon  the  statute  of  firauds. 

A  nice  distinction  is  taken  in  some  cases  between  the  pre- 
sumptions which  arise  where  service  is  rendered  to  a  stranger, 
and  where  it  is  rendered  to  near  relations.  In  general,  where- 
ever  service  is  rendered  and  received,  a  contract  of  hu-ing,  or  an 
obligation  to  pay  will  be  presumed,  {j)  But  it  is  said  not  to 
be  so  where  the  service  is  rendered  to  the  parent  or  uncle,  or 
other  near  relative  of  the  party,  on  the  ground,  that  the  law  re- 
gards such  services  as  acts  of  gratuitous  kindness  and  affection. 
We  find  American  authorities  which  recognize  this  distinction, 
and  particularly  where  it  grows  out  of  the  relation  of  parent 


assigned  said  half  to  C.  B. ;  said  H.  and  C. 
B.  respectively  agreeing  verbally  to  per- 
form one  half  of  the  contract.  A.  G.  B. 
and  C.  B.  commence  the  pcrfoi-mance  of 
the  contract  but  do  not  complete  it.  S. 
sues  A.  G.  B.,  and  recovers  damages  for 
non-performance,  which  are  paid  by  A.  G. 
B.,  H.  being  called  upon  by  A.  G.  B.  for 
half  of  the  damages  so  recovered  and  paid, 
pays  the  same  to  him ;  and  then  com- 
mences a  suit  for  the  same  against  C.  B. — 
it  was  held,  that  the  contract  between  them 
(H.  and  C.  B.)  was  void  by  the  statute  of 
frauds,  and  that  he  was  not  entitled  to  re- 
cover. —  See  also,  Roberts  u.  Tucker,  3 
Exch.  632. 

(j)  Phillips  u.  Jones,  1  A.  &  E.  333, 
Lord  Demnan.  See  Peacock  v.  Peacock, 
2  Camp.  45;  Watennan  v.  Gilson,  5  La. 
An.  672.  In  Newel  v.  Keith,  U  Vt.  214, 
it  is  said,  that  if  personal  services  are  ren- 
dered by  A  to  B  at  the  request  of  the 
latter,  an  action  will  lie  for  them,  unless  it 
appears  from  the  whole  evidence  tliat  thev 
were  designed  to  be  gratuitous ;  and  this 
is  a  qitestion  of  fact.  —  So  where  one  per- 
son has  by  fraud  induced  another  to  labor 
for  a  third  person,  the  latter  may  still  be 
liable  for  the  work.  Lucas  ;;.  Godwin,  3 
Bing.  N.  C.  737.  In  Peter  o.  Steel,  3 
Yeates,  250,  it  was  held,  that  assumpsit 
would  lie  in  favor  of  a  free  negro,  for 
work,  labor,  and  service,  against  a  person 
who  held  him  in  his  service,  claiming  him 
as  a  slave.  The  court  laid  down  the  gen- 
eral principle  that,  where  one  by  compul- 
sion does  work  for  another,  whom  he  is 
under  no  legal  or  moral  obligation  to 
serve,  the  law  will  imply  and  raise  a 
promise  on  the  part  of  the  person  bene- 
fited  thereby  to   make  him  a  reasonable 


recompense.     So  in  Higgins  v.  Breen,  9 
Mo.  497,  it  was  held,  that  where  a  married 
man  represents  himself  to  be  a  widower, 
and  thus  induces  a  woman  to  mari-y  him, 
his  wife  being  still  alive,  such  woman  may 
recover  of  him  for  her  services  during  such 
time   as   she  may  live  with  him.  — And 
genepally  where  labor  is  performed  for  the 
benefit  of  another  without  l;is  express  re- 
quest, yet  if  he  knows  of  the  work,  and 
tacitly  assents  to  it,  an  implied  promise 
will  arise  to  pay  a  reasonable  compensa- 
tion.     James    v.    Bixbj',    1 1    Mass.   34 ; 
EaiTnington  Academy  r.  Allen,    14  JIass. 
172.     So  where  one  employs  the  slave  of 
another,  the  law  implies  a  promise  to  pay 
the  master  for  the  ."services  of  the  slave. 
Cook  V.  Husted,  12  Johns.  188.  So  of  an 
apprentice.     Bowes  i'.  Tibbetts,  7  Greenl. 
457.      But  labor  and  service  voluntarily 
done  by  one  for  another,  without  his  priv- 
ity  or   consent,    however  meritoi-ious  or 
beneficial  it  may  be  to  him,  as  in  saving 
his  property  from  destruction  by  fire,  af- 
fords no  grounds  for  an  action.   IJartholo- 
mew  V.  Jackson,  20  Johns.  28.     So  if  s 
workman  be  employed  to  do  a  particular 
job,  and  he  choose  to  perform  some  addi- 
tional work  without   consulting   his   em- 
ployer, he  cannot  recover  for  such  addi- 
tional work.  Hort  v.  Norton,  1  MeCord  22. 
See  also,  ante,Yo\.  I.  p.  468,  rt  seq.  Even  if 
it  is  agreed  lietwecn  the  jiartics  that  cer- 
tain work  shall  be  done  gratmtously,  such 
contract  is  nudum  jiactuiii,  and  the  partv  is 
not  bound  to  peiform  it;  although  it  is 
said  that  if  he  once  enter  upon  the  per- 
formance of  such  contract,  he  is  hound  to 
complete   it.      See   Rutgers   v.   Lufet,    2 
Johns.  Gas.  92,  n.  (2d  ed.). 
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and  child,  (k)  But  if  a  destitute  person  is  received  from  charity, 
provided  with  necessaries  and  set  to  work,  he  is  under  no  obU- 


{k)  In  Andms  v.  Foster,  17  Vt.  556,  it 
was  held,  that  where  a  daughter  continues 
to  reside  in  the  family  of  her  father  after 
the  age  of  majority,  the  same  as  before, 
the  law  implies  no  obligation  on  the  part 
of  her  father  to  pay  for  her  services.  And 
the  Slime  rule  applies  to  cases  where  the 
person  from  whom  the  compensation  for 
services  is  claimed  took  the  plaintiff  into 
his  family  when  she  was  a  child,  to  live 
with  him  till^  she  should  become  of  age, 
and  she  continues,  after  that  time,  to  re- 
side in  his  family,  he  standing  in  loco  pa- 
rentis to  her.  If  she  claim  pay,  it  is  in- 
cumbent on  her  to  show  that  the  services 
were  performed  under  such  circumstances 
as  to  justify  an  expectation  on  the  part  of 
both  that  pecuniary  compensation  would 
be  required.  The  right  to  compensation 
for  services  in  such  cases  must  depend 
upon  the  circumstances  of  each  particular 
case.  See  also.  Fitch  v.  Peckham,  16  Vt. 
150 ;  Weir  v.  Weir,  3  B.  Mon.  647  ;  Al- 
fred V.  Fitzjames,  3  Esp.  3.  In  Guild  v. 
Guild,  15  Pick.  130,  the  law  on  this  point 
is  thus  summed  up  by  Shaw,  C.  J.:  "  The 
point  is,  whether,  where  a  daughter,  after 
aniving  at  twenty-one  years  of  age,  being 
unmarried,  continues  to  reside  in  her  fa- 
ther's family,  perfonuing  such  useful  ser- 
vices as  it  is  customary  for  a  daughter  to 
pei'form,  and  receiving  such  protection, 
subsistence,  and  supplies  of  necessaries 
and  comforts,  as  is  usual  for  a  daughter  to 
receive  in  a  father's  family,  the  law  raises 
any  presumption  that  she  is  entitled  to  a 
pecuniary  compensation  for  such  services, 
and  whetlicr,  after  proving  these  facts,  the 
burden  of  proof  is  on  the  defendant  to 
show  that  the  services  were  performed 
without  any  view  to  pecuniary  compensa- 
tion. Some  of  the  court  are  of  opinion 
that,  as  it  is  the  ordinary  presumption,  be- 
tween strangers,  that  upon  tlie  perform- 
ance of  useful  and  valuable  services  in 
the  family  of  another,  it  is  upon  an  im- 
plied promise  to  pay  as  much  as  such  ser- 
vices are  reasonably  worth,  so,  after  the 
legal  period  of  emancipation,  the  law 
raises  a  similar  implied  promise  from  a 
father  to  a  daughter.  Otlier  members  of 
the  court  are  of  opinion  (confining  the 
opinion  to  the  case  of  daughters,  and  ex- 
pressing no  opinion  as  to  the  case  of  sons, 
laboring  on  the  farm  or  otherwise  in  the 
service  of  a  father)  that  the  prolonged 
residence  of  a  daughter  in  her  father's 


family  after  twenty-one,  performing  her 
share  in  the  ordinary  labors  of  the  family, 
and  receiving  the  protection  and  supplies 
contemplated  in  tlie  supposed  case,  may 
well  be  accounted  for,  upon  considerations 
of  mutual  kindness  and  good-will,  and 
mutual  comfort  and  convenience,  without 
presuming  that  there  was  any  understand- 
ing, or  any  expectation  that  pecuniary 
compensation  was  to  be  made  ;  that  proof 
of  these  facts  alone,  therefore,  does  not 
raise  an  implied  promise  to  make  any  pe- 
cuniary compensation  for  such  services, 
or  throw  on  the  defendant  the  burden  of 
proof  to  show,  affirmatively,  that  the 
daughter  performed  the  services  gratui- 
tously, and  without  any  expectation  of  re- 
ceiving wages  or  pecuniary  compensation, 
but  with  a  view  to  the  share  slie  might 
hope  to  receive  in  her  father's  estate  or 
otherwise."  The  court  were  equally  divid- 
ed on  this  question,  and  did  not  decide  it ; 
but  they  wore  unanimous  in  the  opinion, 
that  in  all  such  cases  the  question  must  be 
determined  by  the  jury,  on  all  the  circum- 
stances, whether  there  was  an  implied  re- 
quest for  labor,  and  an  implied  promise  of 
repayment  or  not«.  In  King  v.  Sow,  1  B. 
&  Aid.  179,  a  female  natural  child  was 
hired  for  a  year  by  the  wife  of  its  reputed 
father,  and  continued  doing  the  household 
work  fur  three  years,  but  after  the  fu-st 
year  no  wages  were  paid,  nor  was  there 
any  new  contract  of  hiring.  Held,  that 
the  sessions  were  warranted  in  finding 
that  after  that  time  she  did  not  continue 
on  the  terms  of  the  original  contract. 
And  Bniley,  J.,  said  :  "  Where  the  parties 
are  not  related,  it  may  fairly  be  presumed, 
from  a  continuance  in  the  service,  that  the 
terms  on  which  they  continue  are  the  same 
as  during  the  preceding  year.  But  where 
the  relation  of  father  and  child  subsists, 
the  ground  for  that  presumption  fails." 
See  to  the  same  effect  Dye  v.  Ken-,  15 
Barb.  444 ;  Ridgway  v.  English,  2  N.  J. 
409 ;  Swires  v.  Parsons,  5  W.  &  S.  357  ; 
Defrance  v.  Austin,  9  Penn.  St.  309; 
Steel  V.  Steel,  12  id.  64  ;  Lantz  v.  Frey, 
14  id.  201;  Zerbe  w.  Miller,  16  id.  488; 
Eesor  v.  Johnson,  1  Cart.  (Ind.),  100; 
Hussev  V.  Roundtree,  1  Busb.  L.  110; 
Partlo'w  V.  Cooke,  2  R.  I.  451 ;  Davis  v. 
Goodenow,  1  WiUiams,  715;  Candors' 
Appeal,  5  W".  &  S.  513.  So  an  action 
cannot  be  maintained  for  services  per- 
formed with  a  view  to  a  legacy,  and  not  in 
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gation  to  remain,  nor  has  he  any  claim  for  wages,  unless  there 
be  some  express  agreement,  or  one  may  be  implied  from  the 
peculiar  circumstances  of  the  case. 

A  person  who  seduces  a  servant  away  from  the  service  of  his 
master  or  employer,  is  liable  in  an  action  for  damages.  Although 
this  principle  has  been  less  positively  settled  by  adjudication 
in  this  country  than  in  England,  we  have  no  doubt  of  it  as  a 
rule  of  law.(^) 

In  some  cases  very  liberal  presumption  of  payment  is  made 
in  favor  of  the  master ;  as  where  the  servant  has  left  his  master 
for  a  considerable  period  ;  and  where  it  is  usual  to  pay  wages 
weekly,  (m) 


expectation  of  a  reward  in  the  nature  of  a 
debt.  See  Osborn  v.  Governors  of  Guy's 
Hospital,  Stra.  728 ;  !«  Sage  v.  Couss- 
maker,  1  Esp.  188 ;  Little  v.  Dawson,  4 
Dallas,  111  ;  Lee  u.  Lee,  6  G.  &  J.  309. 
Nor  will  an  action  for  work  and  labor  lie 
for  services  performed  under  a  contract  of 
apprenticeship  which  before  the  expira- 
tion of  the  service  turns  out  to  be  void. 
Maltby  v.  Harwood,  1 2  Barb.  473.  But 
where  one  party  has  rendered  services  for 
another,  and  it  is  manifest  from  the  cir- 
cumstances of  the  case  that  it  was  under- 
stood by  both  parties  that  compensation 
should  be  made  by  will,  and  none  is  made, 
an  action  will  lie  to  recover  the  value  of 
such  services.  Martin  v.  Wright,  13  Wend. 
460.  In  Eaton  w.  Benton,  2  Hill  (ST.  Y.), 
576  it  is  said,  that  one  who  has  served 
another  in  expectation  of  a  testamentary 
provision,  and  to  whom  the  latter  subse- 
quently devises  a  portion  of  his  estate, 
cannot  maintain  a  suit  for  such  services 
against  the  executors.  The  general  rule 
seems  to  be,  that  a  legacy  left  by  a  debtor 
to  his  creditor,  which  in  amount  is  equal 
to  or  greater  than  the  debt,  shall  be  pre- 
sumed to  be  in  satisfaction  of  it. 

{1}  Lumley  v.  Gye,  20  E.  L.  &  E. 
168,  s.  c.  2  E.  &  B.  216  ;  Keane  v.  Boy- 
cott, 2  H.  Bl.  511;  Hart  v.  Aldridge, 
Cowp.  54.  See  also,  Peters  v.  Lord, 
18  Conn.  337;  Haight  v.  Badgeley,  15 
Barb.  499.  This  doctrine  was  held  at 
nisi  prius  by  Morton,  J.,  in  an  interesting 
case  in  Massachusetts,  a  few  years  since. 
So  one  is  liabl.s  for  continuing  to  employ 


the  servant  of  another,  after  notice,  al- 
though the  defendant  did  not  himself  pro- 
cure the  servant  to  leave  his  former  mas- 
ter, or  know  when  he  employed  him,  that 
he  was  the  servant  of  another.  Blake  v. 
Lanyon,  6  T.  R.  221.  Although  a  ser- 
vant is  hired  by  the  piece,  and  not  for  any 
certain  time,  yet  an  action  lies  for  entic- 
ing him  away.  Anon.  LofFt,  493.  But 
an  action  will  not  lie  for  inducing  a  ser- 
vant to  leave  his  master's  employ  at  the 
expiration  of  the  time  for  which  he  origi- 
nally hired  himself,  although  the  servant 
had  not  at  the  time  any  intention  of  then 
quitting  his  master.  Nichol  «.  Martyn, 
2  Esp.  734.  The  contract  of  hiring  be- 
tween the  servant  and  his  former  master 
must  have  been  binding,  in  order  to  ren- 
der one  enticing  him  away  liable  therefor. 
Sykes  v.  Dixon,  9  A.  &  E.  693.  The 
damages  in  this  action  ai'e  not  such  as  the 
master  sustained  at  the  time,  but  such  as 
he  would  naturally  sustain  from  the  leav- 
ing of  his  employment.  Gunter  v.  Astor, 
4  J.  B.  Moore,  12;  Dixon  v.  Bell,  1 
Stark.  287.  See  Hays  v.  Borders,  1  Gil- 
man,  46 ;  McKay  u.  Biyson,  5  ted.  L. 
216. 

(m)  See  Sellen  v.  Norman,  4  C.  &  P. 
81  ;  Lucas  v.  NovosiUeski,  1  Esp.  296 ; 
Evans  v.  Birch,  3  Camp.  10.  But  it  is 
no  evidence  of  payment  for  one  servant's 
labor  that  other  laborers  employed  by  the 
party,  on  the  same  work,  at  the  same 
tim3,  were  duly  paid.  Filer  v.  Peebles,  8 
N.  H.  226. 
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SECTION    II. 

APPRENTICES. 

The  English  law  of  apprenticeship  grew  out  of,  and  with  near- 
ly all  its  incidents  rested  upon,  the  ancient  establishment  of 
guilds,  or  companies  for  trade  or  for  handicraft,  which  were 
once  almost  universal  throughout  Europe,  and  still  generally 
subsist,  although  much  modified  in  form  and  effect.  No  one 
could  pursue  a  trade  or  mechanical  occupation,  on  his  own  ac- 
count, who  was  not  a  member  of  such  guild  or  company.  Nor 
could  he  become  a  member  except  by  a  regular  apprenticeship. 

Hence,  a  change  of  trade  became  very  difficult ;  and  the  sever- 
al companies  provided  with  great  care  against  such  increase  of 
their  numbers  as  should  render  it  too  difficult  for  aU  to  find  oc- 
cupation. Under  such  circumstances,  to  enter  upon  an  appren- 
ticeship which  led  to  such  membership  was  to  acquire  a  support 
for  life,  and  it  was  usual  to  pay  large  fees  to  the  master.  This 
custom  exists  in  England  now  very  generally.  In  this  country 
we  suppose  it  to  occur  much  less  frequently ;  and  the  entire  free- 
dom of  employment,  and  the  absolute  right  which  every  person 
has  to  engage  in  what  business  he  pleases,  and  to  change  his 
business  as  often  as  he  pleases,  has  undoubtedly  operated  to 
make  apprenticeships  less  common  with  us  than  in  Europe.  In 
some  parts  of  our  country  they  are  comparatively  infrequent ;  and 
perhaps  in  none  are  they  so  necessary  or  so  universal  an  intro- 
duction to  business  as  they  still  are  in  England. 

The  contract,  of  apprenticeship  is  generally  in  vs^iting,  and  it 
has  been  said,  that  it  could  be  made  only  by  writing ;  (n)  it  is 
also  most  frequently  by  deed,  and  is  to  be  construed  and  en- 
forced as  to  all  the  parties,  by  the  common  principles  of  the  law 
of  contracts.  Usually,  the  apprentice,  who  is  himself  a  minor, 
and  his  father  or  guardian  with  him,  covenant  that  he  shall  serve 

(n)  Peters  v.  Lord,  18  Conn.  337. 
VOL.  II.  ^ 
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his  master  faithfully  during  the  term.  And  the  master  covenants 
that  he  will  teach  the  apprentice  his  trade  ;  but  it  is  said  that 
the  indenture  is  not  made  invalid  by  the  omission  to  specify  any 
trade  or  profession  as  that  to  be  taught,  (o)  He  also  covenants 
to  supply  him  with  all  necessaries,  and  at  the  end  of  the  term 
give  him  money  or  clothes.  Slight  informalities  would  not  make 
the  indenture  void.  Even  if  they  are  of  sufficient  magnitude  to 
have  this  effect,  the  indenture  will,  it  is  said,  prescribe  and  meas- 
ure the  claim  of  each  of  the  parties  against  the  other,  if  they 
have  lived  under  this  indenture  as  master  and  servant,  (p)  It 
is  also  said,  that  the  apprentice's  consent  will  not  be  inferred 
from  his  mere  signature,  but  must  be  expressed,  (q) 

In  case  of  sickness  the  master  is  bound  to  provide  proper  medi- 
cines and  attendance,  (r)  At  common  law  the  infant  is  not 
himself  responsible,  on  his  covenants  as  apprentice,  being  a  mi- 
nor ;  (s)  and  therefore  an  adult  also  covenants  with  him  ;  and 
at  the  age  of  majority  the  infant  may  repudiate  the  contract  if 
it  extends  beyond  that  period.  The  master  cannot  transfer  his 
trust,  or  his  rights  over  the  apprentice,  {t)  He  has  no  right  to 
employ  the  apprentice  in  menial  services  not  connected  with 
the  trade  or  business  which  he  has  agreed  to  teach  him.  (u) 
And  when  he  neglects  to  take  due  charge  of  the  apprentice, 
the  parent's  or  guardian's  authority  will  revive,  (v) 

(o)  Fowler  v.  HoUenbeck,  9  Barb.  309.  covenanted  he  should  do,  the  covenant  is 

(p)  Maltby  v.  Harwood,  12  Barb.  473.  broken,  and  the  father  is  liable.     Cuming 

(q)   Harper  v.  Gilbert,  5  Cush.  417.  v.  Hill,  3  B.  &  Aid.  57.     In  Hiatt  v.  Gil- 

(r)  Kcgina  v.  Smith,  8  C.  &  P.  153.  mer,   6   Ired.   L.   450,  where  a  boy  was 

(s)    Cnming  v.  Hill,  3  B.  &  Aid.  59.  bound  by  his  father  as  an  apprentice  to  a 

At  common  law,  an  indenture  of  appren-  copartnership,  to  be  taught  a  mechanical 

ticeship  was  not  binding  upon  an  infant,  ti-ade,  and  the  father  took  away  the  boy 

See    Gylbert  v.   Fletcher,   Ore.   C.    179;  before  his  time  was  expired,  and  soon  af- 

Jennings  v.  Pitman,  Hutton,  63 ;  Lylly's  tervvards  the   partnership   was   dissolved, 

case,    7    Mod.    15;    jMcDowle's   ease,    8  the  period  of  apprenticeship  being  still  un- 

Johns.  331 ;    Whitley  v.  Loftus,  8  Mod.  expired,  it  was  /leld  by  a  majority  of  the 

191.      Iti   Woodruff   i:   Logan,    1    Eng.  court,   Ruffin,  C.  3.'' dissenting,  that  the 

(Ark.),  276,  it  was  said,  that  a  contract  of  persons  composing  the  partnership  could 

apprenticeship  was  binding  upon  an  in-  only  recover  damages  for  the  loss  of  the 

fant,  as  being  for  his  benefit ;   but  this  is  boy's  services  during  tlie  time  the  copart- 

not  consistent  with  the  current  of  author-  norship  continued,  and  not  afterwards, 

ity,  orthe  analogy  of  the  law. —  But  the  («)    Futrell  v.   Vann,  8  Ired.  L,  402; 

father  miglit  be  bound  on  the  covenants;  Tucker  v.  Magee,  18  Ala.  99. 

and  it  would  be  no  defence  to  an  action  (u)  Commonwealth    ij.   Hemperly,   12 

by  the  master  against  the  father,  for  the  Penn.  Law  Rep.  129. 

desertion  of  the  infant,  that  the  infant  was  (u)   Commonwealth  v.  Conrow,  2  Penn 

not  bound  by  the  indenture ;  for  if  the  son  St.  402. 
does  not  choose  to  do  that  which  the  father 
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The  sickness  of  the  apprentice,  or  his  inability  to  learn  or  to 
serve,  without  his  fatdt,  does  not  discharge  the  master  from  his 
covenants,  (w)  because  these  covenants  are  independent,  and  he 
takes  this  Uability  on  himself.  Nor  wiU  such  misconduct  as 
would  authorize  a  master  to  discharge  a  common  servant,  dis- 
charge the  master  of  an  apprentice  from  his  liability  on  his'con- 
tract.  (x)  But  if  the  apprentice  deserts  from  his  service,  and 
contracts  a  new  relation  which  disables  him  from  returning 
lawfully  to  his  master,  the  latter  is  not  bound  to  receive  him 
again  if  he  offers  to  return,  (y) 

The  parties  who  covenant  for  the  good  behavior  and  con- 
tinued service  of  the  apprentice  are  not  liable  for  trifling  mis- 
conduct ;  but  it  seems  by  the  English  cases  that,  for  whatever 
produces  substantial  injury  to  the  master,  as  long-continued 
absence,  repudiation  at  majority,  or  the  like,  they  are  liable,  (z) 


(w)  Eex  V.  De  Hales  Owen,  1  Stra.  99. 

{x)  Winstone  v.  Linn,  1  B  &  C.  460. 
So  in  "Wise  v.  Wilson,  1  Car.  &  K.  662, 
it  was  held,  that  a  person  has  a  right  to  dis- 
miss a  seruant  for  misconduct,  but  has  no 
right  to  turn  away  an  apprentice  because 
he  misbehaves ;  but  the  case  of  a  young 
man,  seyenteen  years  old,  who,  under  a 
written  agreement  not  under  seal,  is  placed 
with  a  surgeon  as  "pupil  and  assistant," 
and  with  whom  a  premium  is  paid,  is  a 
case  between  that  of  apprenticeship  and 
service ;  and  if  such  a  person  on  some  oc- 
casions come  home  intoxicated,  this  alone 
will  not  justify  the  surgeon  in  dismissing 
him.  But  if  the  "pupil  and  assistant," 
by  employing  the  shopboy  to  compound 
the  medicines,  occasion  real  danger  to  the 
Burgeon's  practice,  this  would  justify  the 
surgeon  in  dismissing  him.  And  Lord 
Denman,  C.  J.,  in  summing  up,  said : 
"  There  is  a  great  distinction  between  a 
contract  of  apprenticeship,  and  a  contract 
with  a  servant.  A  person  has  a  right  to 
dismiss  a  servant  for  misconduct,  but  has 
no  right  to  turn  away  an  apprentice  be- 
cause he  misbehaves." 

{y]  Hughes  v.  Humphreys,  6  B.  &  C. 
680,  which  was  covenant  by  the  father  of 
an  apprentice  against  the  master,  for  not 
teaching  and  providing  for  the  apprentice. 
Plea,  that  up  to  a  certain  time  the  defen- 
dant did  teach,  &c.,  and  that  then  the  ap- 
prentice, without  leave,  quitted  the  defen- 
dant's service,  and  never  returned.  Rep- 
lication, that  on,  &c.,  the  defendant  refused 


then,  or  ever,  to  receive  back  the  appren- 
tice, and  thereby  discharged  him  from  his 
service.  Rejoinder,  that  the  apprentice 
enlisted  as  a  soldier,  and  that  the  plaintiff 
never  requested  the  defendant  to  receive 
back  the  apprentice,  when  he  was  able  to 
return  to  the  service.  Surrejoinder,  that 
soon  after  the  apprentice  enlisted,  the  de- 
fendant refused  then,  or  ever,  to  take  him 
back,  and  wholly  discharged  him  from  his 
service.  Held,  on  demurrer,  that  the  sur- 
rejoinder was  bad,  not  being  a  sufficient 
answer  to  the  rejoinder,  and  that  the  plea 
was  good  as  it  disclosed  a  sufficient  excuse 
for  non-performance  of  the  defendant's 
covenant. 

(«)  Wright  V.  Gihon,  3  C.  &  P.  583, 
where  it  was  held,  that  the  staying  out  by 
an  apprentice  on  a  Sunday  evening  be- 
yond the  time  allowed  him,  is  not  such  an 
unlairful  absenting  of  himself  as  will  ena- 
ble his  master  to  maintain  an  action  of 
covenant  against  a  person  who  became 
bound  for  the  due  performance  of  the  in- 
denture. In  Cuming  v.  Hill,  3  B.  &  Aid. 
59,  the  action  was  covenant  upon  an  in- 
denture of  apprenticeship,  by  the  master 
against  the  father ;  the  breach  assigned 
was,  that  the  apprentice  absented  himself 
from  the  service ;  plea,  that  the  son  faith- 
fully served  till  he  came  of  age,  and  that 
he  then  avoided  the  indenture.  Seld,  that 
this  was  no  answer  to  the  action.  Abbott, 
C.  J.,  said  :  "  I  am  of  opinion  that  the  fa^ 
ther  is  liable  to  this  actiou.  He  covenants 
that  the  son   shaU  faithfully  serve;   the 
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But  it  seems  not  to  be  so  in  this  country,  under  our  common 
statutory  apprenticeships,  (a)  although  doubtless  phraseology 
might  be  adopted,  which  would  have  that  effect.  Where  the 
indenture  can  be  construed  as  meaning  only  that  the  parent  or 
guardian  sanctions  the  binding  of  the  apprentice,  and  does  not 
bind  himself,  it  will  be  so  construed,  although  the  covenants 
may  seem  to  be  covenants  both  of  the  apprentice  and  of  the 
parent. 

Not  only  a  party  who  seduces  an  apprentice  from  his  service 
is  liable,  (b)  but  where  one  employs  an  apprentice  without  the 
knowledge  and  consent  of  his  master,  the  employer  is  liable  to 
the  master  for  the  services  of  the  apprentice,  although  he  did 
not  know  the  fact  of  the  apprenticeship,  (c)     It  may  be  added, 


avoidance  of  the  apprenticeship  by  the  son 
during  the  term  cannot  discharge  the  fa- 
ther's covenant.  The  indenture  of  appren- 
ticeship has  existed  in  this  form  for  more 
than  a  century,  and  has  been  in  universal 
use.  A  construction  has  been  put  upon 
the  instrument  in  a  court  of  law,  in  the 
case  cited  from  Douglas  (Branch  v.  Ewing- 
ton,  Dougl.  518).  I  do  not  see  any  reason 
to  doubt  the  propriety  of  that  decision,  and 
I  think,  therefore,  upon  principle  as  well 
as  upon  authority,  that  the  defendant  is 
answerable  in  this  action."  Bayley,  J., 
also  said  ;  "  I  may  bind  myself  that  A  B 
shall  do  an  act,  although  it  is  in  his  option 
whether  he  will  do  it  or  not.  The  father 
here  binds  himself  that  the  son  shall  serve 
seven  years.  It  is  no  answer  in  an  action 
brought  against  the  father,  for  the  breach 
of  that  covenant,  for  him  to  say  that  it 
was  in  the  option  of  the  son  whether  ho 
would  serve  or  not.  If  the  son  does  not 
choose  to  do  that  which  the  father  cove- 
nanted he  should  do,  the  covenant  is  then 
broken,  and  the  father  is  liable."  —  It 
seems,  that  any  change  of  ti'ade  on  the 
part  of  the  master  discharges  the  father 
from  his  obligation  that  the  son  shall  con- 
tinue to  serve.  Ellen  v.  Topp,  4  E.  L.  & 
E.  412,  a.  0.  6  Exch.  424. 

(a)  Blunt  V.  Mclcher,  2  Mass.  228, 
where  it  was  held,  that  in  an  indenture  of 
apprenticeship  made  by  the  master,  the 
apprentice,  and  the  guardian  of  the  ap- 
prentice, the  covenants  that  "  the  ap- 
prentice shall  faithfully  serve  his  master," 
&c.,  are  not  the  covenants  of  the  guar- 
dian. And  Parker,  J.,  in  giving  his 
opinion,   observed  :    "  The    question  for 


our  determination  is,  whether  the  de- 
fendant is  bound  by  the  covenants  in  this 
indenture  for  the  apprentice's  good  con- 
duct. My  opinion  is  decidedly  that  he 
is  not  bound.  He  is  not  mentioned  as  a 
party  to  those  or  any  other  covenants 
contained  in  the  instrument.  The  intent 
of  all  the  parties  in  making  this  inden- 
ture, appears  from  the  instrument  itself. 
The  apprentice  binds  himself  with  the 
consent  of  his  guardian.  To  express 
that  consent,  and,  in  my  opinion,  with  no 
other  intent,  and  for  no  other  purpose, 
the  guardian  signs  and  seals  the  instru- 
ment. It  is  objected  to  this,  that  great 
inconveniences  and  mischiefs  will  arise 
from  this  construction  of  this  species  of 
indenture.  But  to  guard  against  these, 
the  guardian  may  enter  into  covenants  ex- 
plicitly with  the  master,  and  there  is  no 
doubt  such  covenants  will  be  valid  and 
binding  upon  him."  See  also,  Holbrook 
V.  Bullard,  10  Pick.  68.  The  same  rule 
is  supported  by  Ackley  v.  Hoskins,  14 
Johns.  374.  See  further,  Sackett  v.  John- 
son, 3  Blackf.  61 ;  Chapman  v.  Crane,  20 
Me.  172. 

(b)  Lightly  v.  Clouston,  1  Taunt.  112; 
Foster  v.  Stewart,  3  M.  &  Sel.  191.  S^, 
it  seems,  that  the  seduction  of  a  minor, 
who  is  a  servant  de  facto,  though  not  a 
legal  apprentice,  from  the  service  of  the 
master,  is  actionable.  Peters  v.  Lord,  18 
Conn.  337. 

(c)  Bowes  V.  Tihbets,  7  Greenl.  457 ; 
Conant  v.  Raymond,  2  Aik.  243  ;  Mun- 
sey  V.  Goodwin,  3  N.  H.  272  ;  James  v. 
Le  Roy,  6  Johns.  274.  In  Ayer  v.  Chase, 
19  Pick.  556,  where  the  plaintiff  put  his 
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that  if  an  action  be  brought  for  harboring  an  apprentice  against 
the  will  or  without  the  consent  of  his  master,  the  plaintiff  is 
bound  to  prove  that  the  defendant  had  a  knowledge  of  the  ap- 
prenticeship, (d)  But  a  defendant  who  did  not  know  the  ap- 
prenticeship when  he  hired  or  received  the  apprentice,  and  who, 
being  informed  thereof,  continued  to  retain  and  harbor  him, 
thereby  makes  himself  liable,  (e) 

apprentice  into  the  service  of  another  per-  upon  his  absconding,  so  as  to  entitle  the 

eon  exercising  the  plaintiff's  trade  for  a  plaintiff  to  his  earnings  on  the  voyage, 

short  time,  on  vfages  to  be  paid  to  the  (d)  Ferguson  v.  Tucker,  2  Har.  &  G. 

plaintiff,  and  during  that  period  the  ap-  182.     And    see  Stuart  v.   Stimpson,  1 

prentice  absconded,  and  went  to  sea,  it  Wend.  376  ;  Conant  v.  Baymond,  2  Aik, 

was  held,  that  by  such  transfer  of  the  ap-  243. 

prentice  the  plaintiff 's  right  to  his  services  (e)  IFerguson  v.  Tucker,  2  Har.  &  O. 

was  suspended,  and  that  it  did  not  revive  182 
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CHAPTER  IX. 

CONTRACTS  FOR  SERVICE  GENERALLY. 

Thebe  is  in  all  such  contracts  a  promise,  implied  if  not 
expressed,  that  the  party  employing  wiU  pay  for  the  service  ren- 
dered ;  (a)  and,  on  the  other  hand,  that  the  party  employed  will 
use  due  care  and  diligence,  and  have  and  exercise  the  skill  and 
knowledge  requisite  for  the  employment  undertaken,  (b)  It  is 
on  this  ground  that  physicians  and  surgeons  are  liable  for  any 
injury  caused  by  their  want  of  due  skUl,  or  of  due  care,  (c) 

K  the  contract  express  that  the  service  shall  be  gratuitous, 
then  it-  is  void  for  want  of  consideration ;  (d)  but  there  may 
be  a  valid  agreement  to  delay  payment,  or  to  make  the  pay- 
ment conditional  on  the  happening  of  some  event,  —  as  when 
the  work  is  finished,  or  when  the  employer  receives  his  pay.  (e) 
If  a  party  agrees  to  do  work,  and  receive  no  pay,  he  can- 
not recover  pay,  (/)  if  he  does  the  work  ;  but  if  there  be  a 


(a)  Phillips  V.  Jones,  1  A.  &  E.  333,  that  neither  the  serrices  on  the  one  hand, 

ante,  p.  46,  note  ( ;).  nor  the  board  and  lodging  on  the  other, 

(6)  Morris   v.  Redfield,   23   Vt.   295  ;  could  be  chai-ged  for,  unless  the  jury  were 

Goslin  V.  Hodson,  24   id.  140  ;   Hall  v.  satisfied  that  the  parties  came  together  on 

Cannon,  4  Harring.  (Del.),  360  ;  Hager  the  terms  that  they  were  to  pay  and  to  be 

V.  Nolan,  6  La.  An.  70.   And  see  Streeter  paid  ;  but  that  if  that  were  not  so,  no  ex 

V.  Horlock,  1  Bing.  34.  post/acio  charge  could  be  made  on  either 

(c)  Howard   v.    Grover,   28  Me.   97 ;  side. 

Bowman  v.  Woods,  1    Greene  (Iowa),  (e)  Robinson  u.  The  New  York  Ins.  Co., 

441.  2  Caines,  357,  9.  c.  1  Johns.  616. 

(d)  In  such  case  the  person  contracting  (/)  In  Jacobsonu.  Le  Grange,  3  Johns, 
to  do  the  work  is  not  bound  to  commence  1 99,  where  a  young  man,  at  the  request 
it.  But  if,  in  the  understanding  of  all  of  his  uncle,  went  to  live  with  him,  and  the 
parties,  the  services  were  originally  ren-  uncle  promised  to  do  by  him  as  his  own 
dered  gratuitously,  they  cannot  afterwards  child  ;  and  he  lived  and  worked  for  him 
be  made  a  charge.  James  v.  O'DriscoU,  above  eleven  years,  and  the  uncle  said 
2  Bay,  101.  So  in  Davies  v.  Davies,  9  that  his  nephew  should  be  one  of  his 
C.  &  P.  87,  A  and  his  wife  boarded  and  heirs,  and  spoke  of  advancing  a  sum  of 
lodged  in  the  house  of  B,  the  brother  of  money  to  purchase  a  farm  for  him,  as  a 
A,  and  both  A  and  his  wife  assisted  B  in  compensation  for  his  services,  but  died 
caiTying  on  his  business.  A  brought  an  without  devising  any  thing  to  the  nephew, 
action  for  the  services,  to  which  B  pleaded  or  making  him  any  compensation  ;  it  was 
a  set-off  for  board  and  lodging     Held,  held,  that  an  action  on  an  implied  assump- 
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contract  of  service  which  is  silent  or  indefinite  in  regard  to  com- 
pensation,  the  party  who  renders  the  service  under  it  may  re- 
cover pay  under  a  quantum  meruit;  (g)  and  if  by  the  contract 
the  party  employed  agrees  to  leave  the  compensation  entirehj 
to  the  employer,  the  jury  may  give  what  the  employer  ought  to 
give.  (A). 

It  seems  to  be  doubted  in  England  whether  an  arbitrator 
can  recover  for  his  services  without  an  express  promise ;  (i) 
but  the  doubt  appears  to  grow  out  of  the  peculiar  English  rule, 
that  the  employment  of  a  barrister  at  law  is  wholly  honorary, 
and  gives  him  no  legal  claim  for  compensation.  We  have  no 
such  recognized  rule  here,  although  the  distinction  between 
barristers  and  attorneys  is  preserved  in  some  States,  and  it 
seems  that  some  difference  has  been  made  as  to  their  lien  on 


sit  would  lie  against  the  executors,  for 
the  work  and  labor  performed  by  the 
nephew  for  the  testator.  But  in  Patterson 
V.  Patterson,  13  Johns.  379,  the  facts  were, 
that  the  plaintiff,  after  he  had  come  of 
age,  lived  with  and  worked  for  his  father, 
the  defendant,  who  said  he  would  reward 
him  well,  and  provide  for  him  in  his  will : 
held,  that  the  plaintiff  could  not  maintain 
an  action  to  recover  compensation  for  his 
services  during  the  lifetime  of  his  father. 
See  also,  ante,  p.  47,  note  (k). 

{g)  See  Jewry  v.  Busk,  5  Taunt.  302; 
Bryant  v.  Flight,  5  M.  &  W.  114. 

(h)  Thus,  in  Bryant  v.  Flight,  5  M.  & 
W.  1 14,  A  agreed  to  enter  into  the  service 
of  B,  and  wrote  to  him  a,  letter,  as  fol- 
lows :  "  I  hereby  agree  to  enter  your  ser- 
vice as  weekly  manager,  commencing 
next  Monday ;  and  the  amount  of  pay- 
ment I  am  to  receive  I  leave  entirely  to 
-you."  A  served  B  in  that  capacity  for 
six  weeks.  Held  {Parke,  B.,  dissenting), 
that  the  contract  implied  that  A  was  to  be 
paid  something  at  all  events  for  the  ser- 
vices he  performed  ;  and  that  the  jury,  in 
an  action  on  a  quantum  meruit,  might  as- 
certain what  B,  acting  bona  fide,  would 
or  ought  to  have  awarded.  So  in  Jewry 
V.  Busk,  5  Taunt.  302,  it  is  held,  that  a 
request  to  a  tradesman  to  show  the  de- 
fendant's house,  "  and  the  defendant 
would  make  him  a  handsome  present," 
is  evidence  of  a  contract  to  pay  a  reason- 
able compensation  for  the  work  and  labor 
bestowed  in  that  service.  But  in  the 
earlier  case  of  Taylor  v.  Brewer,  1  M.  & 
8el.  290,  where  a  person  performed  work 


for  a  committee,  under  a  resolution  en- 
tered into  by  them,  "  that  any  service  to 
be  rendered  by  him  should  be  taken  into 
consideration,  and  such  remuneration  be 
made  as  should  be  deemed  right,"  it  was 
held,  that  an  action  would  not  lie  to  re- 
cover a  recompense  for  such  work,  the 
resolution  importing  that  the  committee 
were  to  judge  whether  any  remuneratioa 
was  due. 

[i)  Although  the  English  cases  are  not 
quite  agreed  upon  the  subject,  yet  it  seems 
the  more  generally  received  opinion  in 
that  country,  that  the  appointment  of  an 
arbitrator  is  not  of  such  a  nature  as  to 
raise  an  implied  promise  to  pay  him  a 
reasonable  compensation  for  his  services. 
Virany  v.  Wai-ne,  4  Esp.  447  ;  Bunoughes 
V.  Clarke,  1  Dowl.  P.  C.  48.  But  see 
Swinford  v.  Burn,  1  Gow.  5.  An  express 
promise  to  pay  by  the  party  will,  however, 
bind  him,  and  give  the  arbitrator  a  right 
of  action.  Hoggins  v.  Gordon,  3  Q.  B. 
466.  In  this  country,  arbitrators  and 
referees  under  a  rule  of  court  have  the 
same  right  to  recover  for  their  services  as 
any  person  for  his  labor.  Hinman  v. 
Hapgood,  1  Denio,  188 ;  Hassinger  v. 
Diver,  2  Miles,  41 1 .  But  the  action  must 
not  he  against  both  parties  to  the  suit 
jointly,  but  only  against  the  party  pro- 
ducing the  claim  or  demand.  Butman  v. 
Abbot,  2  Greenl.  361.  If  there  were  sev- 
eral arbitrators,  each  may  maintain  a 
separate  action  for  his  own  services. 
Hinman  ;;.  Hapgood,  1  Denio,  188.  But- 
man V.  Abbot,  2  Greenl.  361. 
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the  papers  or  the  judgment  for  fees,  (j)  In  general,  however, 
all  lawyers  have  in  this  country  the  same  legal  claim  for  com- 
pensation that  attorneys  have  in  England,  (k)  So  in  England 
a  physician  (or  one  licensed  by  the  coUege  of  physicians),  has 
no  remedy  at  law  for  his  services ;  {I)  but  a  "  medical  practi- 
tioner," whose  legal  appellation  is  usually  "  apothecary,"  has ; 
but  we  have  no  such  distinction  here,  {m) 

Where  there  is  a  special  agi-eement  for  the  performance  of 
work,  no  action  can  be  maintained  on  a  quantum  meruit  while 
the  contract  remains  open  and  executory,  (w) 


( )■)  See  ante.  Vol.  I.  p.  117. 

(k)  Wilson  V.  Burr,  25  Wend.  386; 
Stevens  v,  Adams,  23  id.  57  ;  Newman  v. 
Washington,  Mart.  &  Y.  79.  And  see 
Van  Atta  v.  McKinney,  1  Hanison,  235. 
An  attorney  has,  in  some  States,  a  lien 
upon  his  client's  papers  left  with  him,  for 
any  general  balance  due  him.  Dennett 
V.  Cutts,  11  N.  H.  163;  Walker  v.  Sar- 
geant,  14  Vt.  247  ;  Aliter  in  Pennsylva- 
nia. Walton  V.  Dickerson,  7  Penn.  St. 
376.  So  by  statute  in  many  States  he 
has  a  lien  upon  a  judgment  actually  re- 
covered in  favor  of  his  client,  for  his  fees 
and  disbursements.  Duncklee  v.  Locke, 
13  Mass.  525  ;  Potter  v.  Mayo,  3  Greenl. 
34;  Gammon  v.  Chandler,  30  Me.  152; 
Ocean  Ins.  Co.  v.  Rider,  22  Pick.  210; 
Hobson  V.  Watson,  34  Me.  20.  And 
even  without  statute  provisions.  Sexton 
V.  Pike,  8  Eng.  (Ark.),  193.  A  counsel, 
who,  with  his  client's  consent,  withdraws 
from  a  case  after  having  tendered  benefi- 
cial services,  does  not  thereby  lose  his 
right  to  compensation  for  the  services  ren- 
dered, unless  at  the  time  of  his  with- 
drawal he  waives  or  abandons  his  claim 
to  compensation.  Coopwood  v.  Wallace, 
12  Ala.  790. 

(/)  Chorley  v.  Bolcot,  4  T.  R.  317; 
Lipscombe  v.  Holmes,  2  Camp.  441  ; 
Poucher  v.  Norman,  3  B.  &  C.  745. 
Neither  could  a  physician,  who  prepared 
or  dispensed  his  own  medicines,  recover 
for  them,  although  they  were  furnished 
to  his  own  patients.  Best,  J.,  in  Allison 
V.  Haydon,  I  Mo.  &  P.  591,  s.  c.  4  Bing. 
619. 

(m)  In  some  States  physicians  may  re- 
cover for  their  services,  although  they 
were  never  licensed  as  physicians.  See 
Towle  V.  Marrett,  3  Greenl.  22;  Hewitt 
V.  VVilrox,  1  Met.  154;  Bailey  v.  Mopg, 
i  Ucuio,   60 ;  Warren  v.  Saxby,  12  Vt. 


146.  In  other  States  there  either  now 
exist,  or  have  existed,  statutes  providing, 
that  they  shall  not  be  entitled  to  the  bene- 
fit of  the  law  to  recover  their  fees,  unless 
they  have  been  duly  licensed  by  some 
medical  society,  or  graduated  a  doctor  in 
some  medical  school.  See  Hewitt  v. 
Charier,  16  Pick.  353;  Spanlding  v.  Al- 
ford,  1  id.  33  ;  Smith  v.  Tracy,  2  Hall, 
465 ;  Berry  v.  Scott,  2  Har.  &  G.  92.  In 
some  States  it  has  been  held,  that  although 
such  restrictive  statutes  have  been  re- 
pealed, a  physician  cannot  recover  for 
services  performed  before  such  repeal. 
Warren  v.  Saxby,  12  Vt.  146;  Nichols 
V.  Poulson,  6  Ohio,  305 ;  Bailey  v.  Mogg, 
4  Dcnio,  60 ;  contra,  Hewitt  ;;.  Wilrox,  1 
Met.  154.  A  physician  undertakes  to  em- 
ploy usual  skill,  but  not  to  cure.  Gal- 
laher  v.  Thompson,  Wright,  466.  He 
may,  however,  make  a  conditional  con- 
tract, that  if  he  does  not  cure  he  shall  not 
be  paiil ;  such  a  contract  is  valid  ;  and  in 
such  case  lie  cannot  recover  for  his  ser- 
vices or  his  medicines,  unless  he  shows  a 
performance  of  the  condition  on  his  part. 
Smith  V.  Hyde,  19  Vt.  54.  It  is  not 
necessary,  however,  in  order  to  constitute 
such  a  conditional  contract,  that  a  specific 
price  should  be  agreed  upon.  In  case  of 
a  cure  he  will  be  entitled  to  a  reasonable 
compensation.  Mock  v.  Kelly,  3  Ala. 
387. 

(n)  Clark  v.  Smith,  14  Johns.  326  ; 
Rees  V.  Lines,  8  C.  &  P.  126 ;  which  was 
an  action  of  assumpsit.  The  first  count 
of  the  declaration  was  on  a  special  agree- 
ment for  the  plaintiff  to  build  a  house  for 
the  defendant,  at  an  agreed  price,  and 
stated  that  the  plaintiff  had  bestowed 
work  upon  the  house,  and  that  the  de- 
fendant abandoned  the  contract,  and 
hindered  the  plaintiff  from  completing  it ; 
2d  count,  for  goods  sold.     Pleas,  non-as- 
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It  often   happens,  where  there  is  a  contract  for  a  piece  of 
work  to  be  done  for  a  definite  sum,  as  for  a  house  to  be  built 
or  repaired,  that  extra  work  is  done  by  the  party  employed; 
and  there  are  numerous  and  conflicting  cases  as  to  the  rights 
and  obligations  of  the  parties  in  these  cases.     It  seems  to  have 
been  at  one  time  doubted  whether  any  claim  existed  for  such 
extra  work,  unless  a  new  contract  could  be  shown ,  and  such  is 
the  provision  of  the  French  law.  (o)     But  from  the  authorities 
generally,  and  the  reason  of  the  case,  we  think  the  following 
principles  may  be  deduced.     The  party  cannot  recover  for  extra 
work,  or  even  for  better  materials  used,  if  he  had  not  the  au- 
thority of  the  other  party  therefor,  (p)     But  the  authority  will 
be  implied  if  the  employing  party  saw  or  knew  of  the  work  or 
materials  in  time  to  object  and  stop  the  work,  without  injury  to 
himself,  and  not  under  circumstances  to  justify  his  belief  that 
no  charge  was  intended, — and  did  not  object,  but  received  and 
held  the  benefit  of  the  same,  {q)     And  if  he  received  fcom  the 


Bumpsit,  and  that  the  defendant  did  not 
abandon  the  contract,  or  prevent  the  plain- 
tiff from  completing  the  house.  The  par- 
ticulars of  demand  were  for  worlt  and 
materials  under  the  agreement.  Held, 
that  if  the  defendant  had  not  hindered  the 
plaintiff  from  completing  the  house,  the 
plaintiff  could  not  recover  any  thing,  ex- 
cept for  extra  work,  which  was  not  in  the 
contract,  and  that  the  fact  tliat  the  defend- 
ant, when  aslied  for  money,  had  said  that 
he  would  never  pay  a  farthing,  was  no 
proof  that  the  contract  had  been  aban- 
doned, as  the  defendant  was  not  then 
liable  to  pay  any  thing,  the  work  not 
being  completed. — So  where  A  engaged 
to  coavey  away  certain  rubbish  for  B  at  a 
specified  sum,  under  a  fraudulent  repre- 
sentation by  B  as  to  the  quantity  of  rubbish 
which  was  to  be  so  conveyed.  Held,  that 
in  an  action  for  the  work  actually  done,  A 
could  recover  only  according  to  the  terms 
of  the  special  contract,  although  when  he 
discovered  the  fraud  he  might  have  repu- 
diated the  contract,  and  sued  B  for  deceit. 
Selway  v.  Fogg,  5  M.  &  W.  83.  If  the 
whole  of  such  special  contract  is  executed 
on  the  plaintiff's  part,  and  tlie  time  of 
payment'  has  elapsed,  general  assumpsit 
may  be  maintained;  and  the  measure  of 
damages  will  be  the  rate  of  compensation 
fixed  by  the  special  contract.     Bank  of 


Columbia  v.  Patterson,  7  Cranch,  299; 
Perkins  v.  Hart,  U  Wheat,  237;  Chesar 
peake  and  Ohio  Canal  v.  Knapp,  9  Pet. 
541;  Baker  w.  Corey,  19  Pick.  496. 

(o)   Code  Civile,  b.  3,  tit.  8,  art.  1793. 

(p)  Hort  V.  Norton,  1,  McCord,  22; 
Wilmot  V.  Smith,  3  C.  &  P.  4,'53,  where 
it  was  ruled  by  Lord  Tenierden,  that  if  A 
agrees  to  make  an  article  of  certain  mate- 
rials for  a  stipulated  price,  but  puts  in 
materials  of  a  better  kind,  he  is  not  at 
liberty  on  that  account  to  charge  more 
than  the  stipulated  price,  nor  can  he  re- 
quire the  article  to  be  returned,  because 
the  buyer  will  not  pay  an  increased  price 
on  account  of  the  better  materials.  For 
labor  and  service  voluntarily  done  by  one 
for  another,  without  his  privity  or  consent, 
however  meritorious  or  beneficial  it  may 
be  to  him,  as  in  saving  his  property  fl-om 
destruction  by  fire,  itself  affords  no  ground 
for  an  action.  Baitholomew  v.  Jackson, 
20  Johns.  28. 

(g)  In  Lovelock  v.  King,  1  Mood.  &  R. 
60,  a  very  important  and  wholesome  prin* 
ciple  was  laid  down  upon  the  subject  of 
extra  work,  where  there  is  a  specific  con- 
tract for  certain  work  at  a  fixed  price. 
The  action  was  assumpsit  on  a  carpenter's 
bill  for  alterations  in  a  house  of  the  de- 
fendant. Lord  Tenterden,  in  summing  up 
to  the  jury,  observed :  "  That  the  case, 
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person  employed  an  estimate  of  the  cost  of  such  extra  work, 
and  then  ordered  it,  the  party  employed  might  be  bound  by 
that  estimate.  And  if  the  changes  were  such  that  the  employer 
need  not  infer  that  they  involved  any  additional  expense,  and  he 
was  not  so  informed,  an  express  assent  to  them  does  not  imply 
a  promise  to  pay  for  them,  because  it  is  fair  to  suppose  that 
he  believed  they  were  done  under  the  contract,  and  assented  to 
only  on  those  terms.  If  the  changes  necessarily  imply  an  in- 
creased price,  and  he  expressly  authorizes,  or  silently,  but  with 
fall  knowledge,  assents  to  them,  he  is  then  bound  to  pay  for 
them.  The  question  may  then  arise,  whether  he  is  to  pay  for 
them  according  to  the  usual  rate  of  charging  for  such  work, 
with  no  reference  to  the  contract,  or  whether  he  must  pay  only 
according  to  the  rate  of  the  contract.  Some  cases  hold  the 
former ;  but  we  think  the  better  practice  and  the  better  reason 
in  favor  of  the  latter,  (r) 


although  very  common  in  its  circum- 
stances, involved  a  very  important  prin- 
ciple, and  requned  their  very  serious  con- 
sideration. In  this  case  as  in  most  others 
of  the  kind,  the  work  was  originally  un- 
dertaken on  a  contract  for  a  fixed  sum. 
A  person  intending  to  make  alterations  of 
this  nature  generally  consults  the  person 
whom  he  intends  to  employ,  and  ascertains 
from  him  the  expense  of  the  undertaking ; 
and  it  will  very  frequently  depend  on  this 
estimate  whether  he  proceeds  or  not.  It 
is  therefore  a  great  hardship  upon  him  if 
he  is  to  lose  the  protection  of  this  estimate 
unless  he  fully  understands  that  such  con- 
sequences will  follow,  and  assents  to  them. 
In  many  cases  he  will  be  completely  igno- 
rant whether  the  particular  alterations 
suggested  will  produce  any  increase  of 
labor  and  expenditure ;  and  I  do  not 
think  that  the  mere  fact  of  assenting  to 
them  ought  to  deprive  him  of  the  protec- 
tion of  this  contract.  Sometimes,  indeed, 
the  nature  of  the  alterations  will  be  such 
that  he  cannot  fail  to  be  aware'  that  they 
must  increase  the  expense,  and  cannot 
therefore  suppose  that  they  are  to  be  done 
for  the  contract  price.  But  where  the  de- 
partures from  the  original  scheme  are  not 
of  that  character,  I  think  the  jury  would 
do  wisely  in  considering  that  a  party  does 
not  abandon  the  security  of  his  contracts 
by  consenting  that  such  alterations  shall 
\e  made,  unless  he  is  also  infoimed,  at  the 


time  of  the  consent,  that  the  effect  of  the 
alteration  will  be  to  increase  the  expense 
of  the  work ." 

(r)  In  McCormick  v.  Connoly,  2  Bay, 
401,  it  was  said,  that  where  a  contract  is 
made  for  any  building,  of  whatever  size  or 
dimensions,  it  becomes  a  law  to  both  par- 
ties, and  they  are  both  bound  by  it  and 
whatever  additions  or  alterations  are  made 
in  such  building,  they  form  a  new  con- 
tract, either  express  or  implied,  and  must 
be  paid  for  agreeably  to  such  new  con- 
tract. See  Wright  v.  Wright,  1  Litt.  179. 
In  Dul^ois  V.  Del.  &  Hud.  Canal  Co.  12 
Wend.  334,  a  party  entered  into  an  agree- 
ment for  the  construction  of  a  section  of  a 
canal,  by  which  he  was  to  receive  a  given 
price  per  cubic  yard  for  ordinary  excava- 
tion, and  an  increased  sum  per  cubic  yard 
for  excavation  of  rock,  but  no  compensa- 
tion was  provided  for  the  excavation  of 
hard  pan.  During  the  progress  of  the 
work  a  large  quantity  of  the  latter  sub- 
stance was  excavated,  a  fair  remuneration 
for  which  exceeded  the  highest  price  spec- 
ified in  the  contract  for  any  species  of 
work,  and  the  parties,  whilst  the  section 
was  constructing,  treated  the  excavation 
of  hard  pan  as  not  embraced  in  the  con- 
tract, and  after  its  completion  it  was  con- 
ceded by  liirn  for  whom  the  work  was 
done  that  the  contractor  was  entitled  to 
compensation  for  such  work,  beyond  the 
price   fixed  for   ordiuai-y  excavation;    it 
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K  A  agrees  to  make  something  for  B,  to  meet  the  approval 
of  B,  or  with  any  similar  language,  B  may  reject  it  for  any 
objection  which  is  made  in  good  faith,  and  is  not  merely 
capricious,  (s) 


was  held,  that  the  contractor  was  entitled 
to  recover  for  such  work  upon  a  quantum 
meruit,  whatever  he  could  show  the  work 
was  worth.  In  Tebbetts  o.  Haskins,  16 
Me.  288,  whore  a  contract  in  writing 
had  been  made  between  two  persons, 
wherein  one  agreed  to  build  a  house,  and 
the  other  to  pay  a  certain  sum  therefor, 
and  which  had  afterwards  been  abandoned 
by  them,  and  a  house  had  been  built  by 
one  party  to  the  written  contract  for  the 
other  party  and  two  others ;  it  was  held, 
that  it  was  not  necessai^  to  prove  an  ex- 
press contract,  but  that  one  might  be  im- 
plied ;  and  that  the  price  for  building  the 
house  was  not  to  be  ascertained  from  that 
fixed  in  the  written  contract.  In  De 
Boom  V.  Priestly,  1  Cal.  206,  which  was 
an  action  on  a  quantum  meruit,  the  court 
held,  that  where  there  has  been  a  special 


contract  which  is  afterwards  deviated  from, 
the  party  cannot  sue  thereon,  but  must 
bring  his  action  on  an  implied  contract, 
and  at  the  trial  the  damages  must  be 
graduated  according  to  the  terms  of  the 
original  contract  so  far  as  the  work  can 
be  traced  under  it.  And  in  Farmer  v. 
Francis,  12  Ired.  L.  282,  it  is  held,_  that  a 
party  working  after  the  time  limited  for 
the  performance  of  a  contract,  is  confined 
in  his  action  to  the  rate  of  compensation 
fixed  by  the  contract.  The  same  doctrine 
is  held,  in  Jones  v.  Woodbury,  11  B. 
Mon.  167.  See  also,  Clarke  v.  Mayor,  4 
Comst.  338;  Jones  v.  Judd,  4  Comst. 
412  ;  Snow  v.  Ware,  13  Met.  42;  White 
V.  Oliver,  36  Me.  92. 

(s)  Andrews  v.  Belfield,  2  C.  B.  (s.  B.) 
779. 
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CHAPTER    X. 

MARRIAGE. 

Wb  have  now  to  consider,  first,  contracts  to  marry;  then 
contracts  in  relation  to  a  future  marriage;  then  contracts  in 
restraint  of  marriage ;  and,  lastly,  the  contract  of  marriage. 


SECTION    I. 

CONTKACTS    TO    MAEEY. 

Contracts  to  marry  at  a  future  time  were  once  regarded  by 
the  English  courts  with  disfavor.  They  "  should  be  looked 
upon,"  says  Lord  Hardwicke,  "with  a  jealous  eye;"  and  Lord 
Mansfield  quoted  this  remark  with  approbation,  {a)  But  it  is 
now  perfectly  well  settled,  both  in  England  and  in  this  country, 
and  indeed  has  been  for  a  considerable  time,  that  these  con- 
tracts are  as  valid  and  efiectual  in  law  as  any ;  and  that,  in 
actions  upon  them,  damages  may  be  recovered,  not  only  for 
pecuniary  loss,  but  for  suffering  and  injury  to  condition  and 
prospects,  {b)  The  reason  is  obvious ;  marriages  can  seldom  be 
celebrated  simultaneously  with  betrothment,  or  engagement ;  a 
certain  time  must  intervene ;  and  it  would  be  very  unjust  to 
leave  parties  who  suffer  by  a  breach  of  a  contract  of  such  ex- 
treme importance  wholly  remediless. 

(a)    Holcroft    v.    Dickinson,    Carter,  clear  of  any  direct  fraud."    This  particu- 

233 ;    Key   v.  Bradsliaw,   2   Vem.    102 ;  lar  plirase   is   not  found  in  Lord  Hard- 

Woodhause  v.  Shepley,  2  Atli.  539  ;  Lowe  wiche's  decision  as  reported,  but  the  opin 

V.  Peers,  4  Burr.  2230.     In  this  last  case  ion  ms^  be  gathered  from  what  he  says. 
Lord  Mansfield  says:    "All   these   con-         (b)  Boynton  v.  Kellogg,  3  Slass.  189, 

tracts   should  be  looked  upon  (as  Lord  Paul   v.   Frazier,   id.   71 ;    Wightman   v. 

Hardwickesaii  in  Woodhouse  i'.  Shepley)  Coates,  15  id.  1  ;  Morgan  v.  Yarborough, 

with  a  jealnus  eye ;  even  supposing  them  5  La.  An.  317. 
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The  promises  must  be  reciprocal ;  (c)  but  they  need  not  be 
made  at  the  same  time ;  for  if  an  offer  be  made,  though  retract- 
able until  acceptance,  yet  if  not  retracted,  it  remains  open  for 
acceptance  for  a  reasonable  time,  and  when  accepted  the  con- 
tract is  complete. 

An  apparent  exception  as  to  this  necessity  of  reciprocity  is 
taken  where  the  promise  to  marry  is  made  by  deed.  There,  as 
the  seal  implies  consideration,  no  other  is  strictly  necessary ; 
but  the  covenantee  must  be  ready,  able,  and  willing  to  receive 
the  covenantor  in  marriage.  The  plaintiff  need  not  aver  or 
prove  a  promise  on  his  or  her  part;  and  if  the  plaintiff  be  a 
woman,  she  need  not  aver  or  prove  an  offer  by  her ;  "  it  is  well 
enough  without  saying  obtulit  se  at  all,  because  she  was  semper 
pwrata.  The  man  is  ducere  uxorem"  (d)  "  The  modesty  of  the 
sex  is  considered  by  the  common  law,"  says  Lord  Coke.  "  It 
can  hardly  be  expected  that  a  lady  should  say  to  a  gentleman, 
'  I  am  ready  to  marry  you,  pray  marry  me.'  "  (e) 

A  woman  is  doubtless  bound  by  such  a  covenant  as  well  as 
a  man  ;  yet  it  would  be  regarded  with  more  suspicion ;  and  if 
such  an  obligation  were  obtained  by  a  man  who  gave  no  cor- 
responding promise  on  his  part,  and  it  were  obvious  that  he 
intended  to  bind  her  but  leave  himself  at  liberty,  it  would  prob- 
ably be  set  aside  in  equity.  Where  the  promise  is  mutual,  it 
was  long  since  settled  that  an  action  for  a  breach  of  the  con- 
tract may  be  maintained  against  the  woman.  (/) 

This  action  cannot  be  maintained  against  an  infant ;  and 
some  question  has  been  made  whether  an  infant  can  maintain 
this  action ;  because  the  promise  of  the  infant  being  void  or 
voidable,  the  contract  is  not  mutual,  and  is  without  considera- 
tion. But  in  many  cases  an  infant  may  bring  an  action  for 
breach  of  contract  against  the  adult,  where  the  adult  could  not 
sue  the  infant  for  a  breach  on  his  or  her  part.     It  seems  to 

Ic)   Hebden  v.  Butter,  1    Sid.  180,   1  and  in  Wetmore  v.  Wells,  1  Ohio  St.  26, 

Lev  147  •  Harrison  v.  Cage,  Carth.  467  ;  it  is  decided,  tiiat  where  the  defendants 

Stretch  v.  Parker,  1  Rol.  Abr.  22,  pi.  20.  promise  is  proved,  the  female  may  prove 

Id)    Holcroft  V.  Dickenson,   1   Freem.  her  own  acts  and  declarations  m  order  to 

g^ij  '  show  her  assent.     See  also,  Morgan  v. 

(e)  Seymour  u.  Gartside,  2  Dow.  &  B.  Yarborough  .5  La.  An.  317 
57      See  Wells  v.  Padgett,  8  Barb.  323.         (/)  Harrison   «.  Cage,  1   Ld.   Baym. 

In'  Moritz  V.  Melhorn,  13  Penn.  St.  331,  386,  s.  c.  1  Salk.  24. 
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be  distinctly  settled,  that  this  is  so  in  the  case  of  a  contract  to 
marry,  (g) 

The  very  words,  or  time,  or  manner  of  the  promise  need  not 
be  proved ;  for  it  may  be  inferred  from  circumstances.  It  may 
be  that  this  inference  is  sometimes  made  too  easily,  and  that 
juries,  or  perhaps  courts,  justify  the  reproach,  that  feeble  evi- 
dence is  sometimes  held  sufficient  to  prove  such  a  promise. 
But  it  must  be  remembered  that  such  engagements  are  often,, 
if  not  usually  made  without  witnesses,  and  are  not  often  re- 
duced to  writing.  A  requirement  of  precise  and  direct  testi- 
mony would  facilitate  fraud,  more  perhaps  than  in  any  other 
class  of  contracts,  and  fraud  that  might  work  extreme  mis- 
chief. It  has  therefore  been  wisely  decided  that  the  contract 
may  be  inferred  from  the  conduct  of  the  parties,  and  from  the 
circumstances  which  usually  attend  an  engagement  to  marry  ; 
as  visiting,  the  understanding  of  friends  and  relations,  prepara- 
tions for  marriage,  and  the  reception  of  the  party  by  the  family 
as  a  suitor. 

Where  the  promise  by  the  defendant  was  proved,  the  de- 
meanor of  the  plaintiff,  being  that  of  a  betrothed  woman,  was 
held  to  be  sufficient  evidence  of  her  promise.  (A)     And  consent 

(7)  Holt  u.  Ward,  Stra.  937  ;  Willard  v.  ruled  by  the  judge  ;  and  the  jury  were  in- 
Stone,  7  Cowen,  22 ;  Hunt  v.  Peake,  5  structed,  tliat  if,  from  the  k-tters  of  the  de- 
Cowen,  475;  Pool  u.  Pratt,  1  D.  Chip,  fendant  read  in  evidence,  and  the  course 
(Vt.),  252.  of  hi3  conduct  towards  the  plaintiff,  they 

(A)  In  the  case  of  Hutton  v.  JlansoU,  3  were  satisfied  that  there  was  a  mutual  uu- 
Salk.  16,  tried  before  Holt,  C.  J.,  tlie  derstanding  and  engagement  between  tha 
promise  of  the  man  was  proved,  but  no  parties  to  marry  each  other,  they  might 
actual  promise  on  the  woman's  side,  yet  find  for  the  plaintiff.  To  this  ruling  and 
he  held,  that  there  was  sufficient  evidence  instruction  the  defendant  excepted,  and 
to  prove  that  the  woman  likewise  prom-  the  case  having  been  earned  up,  Parker, 
ised,  because  she  carried  herself  as  one  C.  J.,  delivering  the  opinion  of  the  comt, 
consenting,  and  approving  the  pi-omise  of  said  :  "  As  to  tlie  technical  ground  upon 
the  man.  This  question  was  much  dis-  which  the  objection  to  the  verdict  now 
cussed  in  the  case  of  Wightman  v.  Coates,  rests,  we  entertain  no  doubts .  The  cx- 
15  Mass.  1.  That  was  an  action  of  as-  ceptiou  taken  is,  that  there  ;\'as  no  direct 
sumpsit  on  a  promise  to  marry  the  plain-  evidence  of  an  express  promise  of  mar- 
tiff,  and  a  breach  thereof  by  refusal,  and  riage  made  by  the  defendant.  Tlie  objec- 
having  married  another  woman.  At  the  tion  implies  that  there  was  indirect  cvi- 
trial,  tlie  evidence  of  a  promise  resulted  dence  from  which  such  a  promise  may 
from  sundry  letters  written  to  the  plaintiff  have  been  inferred ;  and  the  jury  were 
by  the  defendant,  and  from  his  attentions  instructed,  that  if,  from  the  letters  written 
to  her  for  a  considerable  length  of  time,  by  the  defendant,  as  well  as  his  conduct. 
It  was  objected  by  the  defendant,  that  they  believed  that  a  mutual  engagement 
there  being  no  direct  evidence  of  an  ex-  subsisted  between  the  parties,  they  ought 
press  promise,  the  action  could  not  be  to  find  for  the  plaintiff.  They  made  the 
maintained     But  this  objection  was  ove---  inference,  and  without  doubt  it  was  justly 
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of  parents  in  the  presence  of  a  daughter,  with  the  absence  of 
objection  on  her  part,  is  held  to  imply  her  consent ;  (i)  never- 
theless, language  used  to  third  parties,  amounting  to  an  ex- 
pression of  intention  to  marry  the  plaintiff,  but  not  uttered  in 
the  presence  of  the  plaintiff,  does  not  in  general  prove  a  prom- 
ise to  marry.  (_;■)  But  statements  made  to  a  father,  who  had  a 
right  to  make  such  inquiries,  and  to  receive  a  ti-ue  answer, 
especially  where  corroborated  by  visits  and  the  conduct  of  the 
parties,  are  not  only  sufficient  evidence  of  a  promise,  but 
although  the  statement  of  the  defendant  is  of  a  promise  to 
marry  the  plaintiff  in  six  months,  and  the  count  is  upon  a 
promise  to  marry  generally,  or  in  a  reasonable  time,  the  jury 
may  infer  from  the  statement  a  general  promise  to  marry,  (k) 

It  has  been  contended  that  the  promise  should  be  in  writing, 
under  the  clause  in  the  4th  section  of  the  statute  of  frauds, 
which  provides  that  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  agreement  made  upon  consider- 
ation of  marriage ;  but  the  courts  of  England,  after  once  so 
deciding,  (l)  have  since  taken  a  distinction,  which  is  certainly 
a  very  nice  one,  between  promises  to  marry,  and  promises  in 
consideration  of  marriage,  (m)     This  clause  is  not  generally 

drawn.      Is  it    then    necessary  that  an  guage  of  the  Scotch  law,  is  equipollent  to 

express  promise  in  direct  terms  should  be  a  promise.      There  must   be  a  promise, 

proved  ■?     A  necessity  for  this  would  im-  and  the  promise  must  be  mutual  and  bind- 

ply  a  state  of  public  manners  by  no  means  ing  on  both  parties ;   for  the  law  attaches 

desirable.     That  young  persons  of  differ-  on  the  promise  and  not  on  the  intention, 

ent  sexes,  instead  of  having  their  mutual  But  still,  courtship  is  a  most  material  eir- 

engageraents  inferred  from  a  course  of  de-  cumstance,  when   we   have   to    consider 

voted  attention,  and  apparently  exclusive  whetlier  tliere  was  a  promise.     When  we 

attachment,  which   is    now  tlie  common  consider   how  natural    it   is   that   lovers 

evidence,  should  be  obliged,  before  they  should  marry,  and  that  marriage  is  usu- 

consider  themselves   bound,   to   call  wit-  ally  the  result  of  courtship,  and  that  in 

nesses,  or  execute  instruments  under  hand  these  cases  mutual  promises  are  so  eom- 

and   seal,  would    be  destnictive   of  that  mon,  although  courtship,  or  intention,  will 

chaste  and   modest  intercourse  which  is  not  supply  the  place  of  a  promise,  yet 

the  pride  of  «ur  countrv ;   and  a  boldness  they  come  so  near,  that  if  these  are  once 

of  manners  would  probably  succeed,  by  made  out,  we  get  on  a  good  way  towards 

no  means  friendly  to  the  character  of  the  our  journey's  end."     See  also,  Southard 

sex,  or  the  interests  of  society.    A  mutual  v.  Rexford,  6  Cowen,  2.54 ;  Weaver  v.  Ba- 

engagement  must   be   proved  to  support  chert,  2  Penn.  St.  80. 

this  action  ;  but  it  may  be  proved  by  those  (i)  Daniel  v.  Bowles,  2  C.  &  P.  553. 

circumstances  which   usually  accompany  ( )')  Cole  v.  Cottmgham,  8  C.  &  P.  75. 

such  a    connection."       In    Honyman    v.  (fc)  Potter  w.  Deboos,  1  Stark.  82. 

Campbell,  2    Doir  &   C.  282,  the   Lord  (/)  Philpot  v.  Wallet,  3  Lev.  65.          _ 

Chancellor  said  :   "  I  deny  that  courtship,  (m)  Cork  m.  Baker,  1   Stra.  34;    Ham- 

or  an  intention  to  marry,  however  plainly  son  v.  Cage,  1  Ld.  Raym.  387. 
made  out,  can  constitute,  or,  in  the  Ian- 
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contained  in  the  statutes  of  frauds  of  our  States ;  but  it  has 
been  held  in  this  country,  that  a  promise  to  marry  at  the  end 
of  five  years,  is  within  that  clause  of  the  statute  which  requires 
that  a  promise  not  to  be  performed  within  one  year  from  the 
making  shaU  be  in  writing,  (n) 

A  contract  to  marry,  without  specification  of  time,  is,  as  we 
have  seen,  a  contract  to  marry  within  a  reasonable  time  ;  each 
party  having  a  right  to  reasonable  delay,  but  not  to  indefinite 
postponement ;  nor  to  delay  without  reason  or  beyond  reason. 
If  both  parties  delay  the  fulfilment  of  the  conti-act  unreason- 
ably, it  may  perhaps  be  considered  as  abandoned  by  mutual 
consent,  in  the  absence  of  evidence  to  negative  this  inference. 

These  contracts,  like  most  others,  may  be  on  condition ;  and 
if  the  condition  be  legal  and  reasonable,  the  liabiUty  of  the 
parties  under  it  attaches  as  soon  as  the  condition  is  satisfied,  (o) 
But  it  may  easily  happen  that  the  condition  shall  be  such  as 
to  be  void,  leaving  the  contract  valid ;  as  if  it  be  frivolous  or 
impossible,  and  evidently  introduced  by  one  party  in  fraud  of 
the  other.  And  it  may  also  happen  that  the  condition  shall 
make  the  contract  void.  Thus  contracts  to  marry  at  the  death 
of  parents  or  relations  firom  whom  money  is  expected,  and  who 
are  kept  in  ignorance  of  the  contract,  are  regarded  with  great 
dislike  by  courts,  and  would  probably  be  declared  void,  unless 
the  circumstances  cleared  them  from  suspicion,  (p)  And  if  the 
condition  were  entirely  uncertain,  or  very  remote,  the  contract 
might  be  regarded  as  made  in  restraint  of  marriage,  as  it 
might  prevent  either  party  from  marrying  for  a  very  long,  or 
for  an  indefinite  period;  and  it  would  be  held  void  on  that 
ground,  [q) 

K  the  promise  is  to  marry  on  request,  a  request  should  be 

(n)  Derby  v.  Phelps,  2  N.  H.  515.  (q)  Hartley  v.  Rice,  10  East,  22.     This 

(o)  Cole  V.  Cottingrham,  8  C.  &  P.  75  ;  was  an  action  on  a  wager  that  the  plaintiff 

Atchinsou  w.  Baker,  Peake,  Ad.  Cas.  103.  would   not  be  married   in  six  years.     It 

(p)  Woodhouse  v.  Shepley,  2  Atk.  539 ;  was   endearored  to  distinguish  this  from 

Druryu.  Hooke,  1  Vern.412,  wasabillfor  other  contracts  in  restraint  of  marriage, 

relief  from  a  marriage  brokage  bond.   The  on  the  ground  that  it  was  not  for  life,  but 

marriage  had  been  brought  about  without  for  a  time  certain ;  it  was  held,  however, 

the  consent  of  the  woman's  parents.    The  that  a  restraint  for   a   time   certain   falls 

Chancellor   "  for  that  reason   alone   de-  within  the  same   policy  of  the  law,  and 

creed  the  bond  to  be  delivered  up,  term-  makes  the  contract  void, 
iug  it  a  sort  of  kidnapping." 
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aUeged  and  proved ;  but  this  is  not  necessary  when  the  defend- 
ant is  incapacitated  from  marrying  by  his  or  her  own  act.  (r) 

The  defences  which  may  be  urged  against  an  action  to  en- 
force  a  promise  to  marry  are  very  numerous.  Consanguinity 
within  the  Levitical  degrees  in  England,  (s)  and  in  this  coun- 
try, those  within  which  marriage  is  prohibited  by  the  statutes 
of  the  several  States.  So,  the  bad  character  of  the  plaintiff,  or' 
his  or  her  lascivious  conduct.  The  cases  generally  exhibit  this 
defence  where  the  woman  is  plaintiff;  but  it  ought  with  equal 
justice,  and  on  moral  as  well  as  on  public  grounds,  to  be  per- 
mitted to  the  woman  when  she  is  defendant ;  it  was  so  held  in 
the  case  of  Baddeley  v.  Mortlock,  (t)  and  undoubtedly  would 
be  so  held  in  this  country.  K  the  defence  be  general  bad  char- 
acter, evidence  of  reputation  is  receivable ;  for,  says  Lord  Kerir 
yon,  "character  is  the  only  point  in  issue;  pubhc  opinion, 
founded  on  the  conduct  of  the  party,  is  a  fair  subject  of  in- 
quiry." (m) 

If  the  defence  rest  on  specific  allegations  of  misconduct, 
these  must  be  strictly  proved ;  (v)  and  if  the  defendant  knew 
the  general  bad  character,  or  the  specific  misconduct,  before 

(r)   Short  v.  Stone,  8  Q.  B.  358 ;  Caines  taken  for  granted  by  court  and  counsel  in 

V.  Smith,  15  M.  &  W.  189';  Harrison  v.  Daniel  v.  Bowles,  2  C.  &  P.  553. 

Cage,  1  Ld.  Raym.  386 ;  Millward  w.  Lit-  {t}  Holt,   151.     In    this   case   it   was 

tlewood,  1  E.  L.  &  B.  408,  s.  c.  5  Exch.  proved  that  charges  had  been  made  against 

775.  the  moral  character  of  the  plaintiff,  which 

(s)  In  Harrison  v.  Cage,  1  Ld.  Baym.  he  did  not  clear  away,  and  the  defendant 
387,  it  is  said,  that  consanguinity  within  thereon  refused  to  many  him.  Gibbs,  C. 
the  Levitical  degrees  may  be  pleaded  in  J.,  said  :  "  Having  promised  the  plaintiff 
bar  or  given  in  evidence  under  non-as-  marriage,  she  must  absolve  herself  upon 
Bumpsit.  It  has  been  sometimes  intimated  some  legal  grounds.  If  a  woman  improv- 
that  previous  marriage  would  be  a  defence,  idently  promise  to  maiTy  a  man,  who 
This  must  be  on  the  ground  that  the  turns  out  upon  inquiry  to  be  of  bad  char 
promised  marriage  would  in  that  case  be  acter,  she  is  not  bound  to  perform  her 
unlawful,  as  in  the  case  of  consanguinity,  promise.  But  she  must  show  that  the 
But  I  take  the  true  rule  to  be,  tliat  if  the  plaintiff  is  a  man  of  bad  character.  The 
mairiage  would  be  unlawful,  and  this  un-  accusation  is  not  enough.  The  facts 
lawfulness  was  known  to  the  plaintiff  when  charged  were  capable  of  proof.  The  ex- 
making  the  contract,  then  tlie  plaintiff  can  istence  of  the  rumor  is  not  sufficient  to 
sustain  no  action  for  the  breach  of  it.  discharge  her  from  her  promise.  Without 
Now  consanguinity  within  the  prescribed  proof  that  the  charges  were  founded  she  is 
degrees  may  be  presumed  to  be  known  to  not  absolved  from  her  contract.  But  it 
both  parties.  Not  so  with  previous  mar-  affects  the  damages."  The  jury  accord- 
riage.  And  certainly  a  married  man  v,-ho  ingly  returned  a  verdict  for  the  plaintiff, 
promised  to  marry  a  single  woman,  who  damages  one  shilling, 
did  not  know  his  marriage,  is  liable  to  an  (u)  Foulkes  v,  Sellway,  3  Esp.  236. 
action  for  the  breach  of  his  promise,  for  it  See  also,  Morgan  </.  Yarborough,  5  La. 
was  his  own  fault  that  he  promised  what  An.  416. 
he  could  not  perform.     This  seems  to  be  (u)  Baddeley  v.  Mortlock,  Holt,  151. 

VOL.  11.  ''' 
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making  the  promise,  they  constitute  no  defence,  (tv)  False  and 
injurious  language  used  by  plaintiff  concerning  defendant  is  a 
good  defence,  (x)  So  bad  health,  if  such  as  to  incapacitate 
from  marriage,  or  render  it  unsafe  or  improper,  (y)  But  a  plea 
of  the  bad  health  of  the  defendant,  taking  place  subsequently 


[w)  Irving  v.  Greenwood,  1  C.  &  P.  350. 
This  was  an  action  of  assumpsit  on  a 
promise  of  marriage.  The  promise  and 
the  breach  were  clearly  made  out.  But 
the  defendant,  to  bar  the  action,  gave  evi- 
dence to  show  that  lie  eventually  broke 
off  the  match,  because  he  found  that  the 
plaintiff  was  with  child  by  another  man. 
It  was  admitted,  that,  after  the  promise, 
the  plaintiff  had  had  a  child,  but  it  was 
contended  that  the  defendant  was  its 
father.  Abbott,  C.  J.,  in  his  summing  up 
to  the  jury,  said  :  "  If  you  think  that  the 
defendant  was  not  the  father  of  the  child, 
he  is  entitled  to  your  verdict ;  for  if  any 
man,  who  has  made  a  promise  of  marriage, 
discovers  that  the  person  he  has  promised 
to  marry  is  with  child  by  another  man,  he 
is  justified  in  breaking  such  promise ;  and 
if  any  man  has  been  pajing  his  addresses 
to  one  that  he  supposes  to  be  a  modest 
person,  and  afterwards  discovers  her  to  be 
a  loose  and  immodest  woman,  he  is  justi- 
fied in  breaking  any  promise  of  marriage 
that  he  may  have  made  to  her ;  but  to  en- 
title a  defendant  to  a  verdict  on  that 
ground,  the  jury  must  be  satisfied  that  the 
plaintiff  was  a  loose  and  immodest  woman, 
and  that  the  defendant  broke  his  promise 
on  that  account ;  and  they  must  also  be 
satisfied  that  the  defendant  did  not  know 
her  character  at  the  time  of  the  making  of 
the  promise ;  for  if  a  man  knowingly  prom- 
ise to  marry  such  a  person,  he  is  bound  to 
do  so."  In  Bench  v.  Merrick,  1  Car.  & 
K.  46.3,  it  was  proved,  that  the  jilaintiflf 
had  had  a  child  some  ten  ycai'S  before  the 
promise,  and  had  since  sustained  an  irre- 
proachable character.  Atcherly,  Seij.,  be- 
fore whom  the  case  was  tried,  said  :  "  The 
great  question  in  this  case  v^ill  be,  whether 
you  believe  that,  in  the  month  of  Febraa- 
ry,  184.3,  the  defendant  knew  the  history 
of  the  plaintiff  in  regard  to  this  child.  If 
he  did  not  know  it,  however  great  a  sever- 
ity it  may  be  on  a  woman  to  rake  up  the 
transaction  of  by-gone  times,  the  defend- 
ant's second  plea  will  be  sustained,  and 
on  that  plea  the  defendant  will  be  entitled 
to  the  verdict.  There  is  no  imputation 
whatever  on  the  character  of  the  plaintiff 
except  tlie  transaction  of  1831.  If  the  de- 
fendant, in  your  opinion,  has  not  estab- 


lished his  defence,  there  will  then  be  the 
question  of  damages  ;  and  in  that  case,  in 
consequence  of  the  misfortune  (calling  it 
by  no  harsher  name),  in  1831,  the  plaintiff 
cannot  be  said  to  be  entitled  to  so  large  a 
compensation  as  one  on  whose  reputation 
no  imputation  had  ever  rested."  3?rom 
this  we  must  infer  that  if  the  defendant 
did  know  this  fact  when  he  made  the 
promise  which  he  had  broken,  still  the 
fact,  though  no  defence,  would  go  to  lessen 
the  damages.  See  also,  Boynton  v.  Kel- 
logg, 3  Mass.  189  ;  Pakner  v.  Andrews,  7 
Wend.  142. 

(x)  Leeds  v.  Cook,  4  Esp.  256. 
(y)  Atehinson  v.  Baker,  Peake,  Ad. 
Cas.  103,  124.  In  this  case  the  plain tiflf 
was  a  widower  upwards  of  forty  years  of 
age,  and  the  defendant  a  widow  about  the 
same  age ;  when  the  promise  was  made, 
the  plaintiff  was  apparently  in  good  health, 
but  the  defendant  afterwards  discovered 
that  he  had  an  abscess  in  his  breast,  and 
for  that  reason  refused  to  man-y  him. 
Lord  Kenyan  said,  that  if  the  condition  of 
the  parties  was  changed  after  the  time  of 
making  the  contract,  it  was  a  good  cause 
for  either  party  to  break  off  the  connec- 
tion ;  that  Lord  Mansfield  had  lield,  that 
if,  after  a  man  had  made  a  contract  of 
marriage,  the  woman's  character  turned 
out  to  be  different  fi'om  what  he  had  rea- 
son to  think  it  was,  he  might  refuse  to 
marry  her  without  being  liable  to  an  action, 
and  whether  the  infirmity  was  bodily  or 
mental  the  reason  was  the  same ;  it  would 
be  most  mischievous  to  compel  parties  to 
marry  who  could  never  live  happily  to- 
gether. The  plaintiff  was  nonsuited,  ou 
the  ground  of  a  variance ;  but  afterwards 
brought  a  fresh  action,  and  rebutted  the 
defendant's  testimony  as  to  the  abscess, 
and  recovered  £4,000  on  proof  that  the 
defendant  had  promised  to  settle  £5,000 
of  her  fortune  on  him,  and  the  residue, 
£18,000,  ou  herself.  A  motion  was  then 
made  for  a  new  trial,  on  the  ground  of 
excessive  damages,  but  the  cause  was  com- 
promised. See  also.  Baker  v.  Cartwright, 
100  Eng.  C.  L.  124,  as  to  insanity  of  the 
plaintiff  before  the  promise  was  entered 
into. 
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to  the  promise,  has  been  held  to  be  no  answer  to  an  action  for 
a  breach  of  promise,  (z)'  Entire  deafness  or  blindness,  or  other 
important  physical  incapacity,  occurring  after  the  promise, 
might  be  a  good  defence  at  law ;  (a)  so  would  the  disposal  of 
her  property  without  the  consent  of  the  defendant,  and  in  a 
manner  injurious  to  his  interests,  (b)  It  has  been  said,  also,  that 
if  a  widow  conceals  her  previous  marriage,  and  betroths  her- 
self as  a  virgin,  this  would  be  a  fraud,  and  would  avoid  the 
contract,  (c)  It  is  going  quite  far  to  consider  this  fact  alone  as 
constituting  a  fraud,  but  it  could  seldom  occur  but  under 
circumstances  which  would  probably  determine  the  character 
of  the  concealment ;  and  if  this  were  fraudulent,  it  must  of 
course  have  the  usual  effect  of  fraud  upon  the  contract ;  for  if 
obtained  by  fraud,  whatever  that  fraud  may  be,  the  contract  is 
void.  A  dissolution  of  the  contract  by  mutual  consent  would 
of  course  be  a  sufficient  defence,  but  it  must  be  a  real  and 
honest  consent,  (d)  But  a  preengagement  by  the  defendant  is 
no  sufficient  defence,  (e)  nor  is  the  fact  that  the  defendant  was 
married  at  the  time  of  the  promise,  but  the  plaintiff  may  bring 
an  action  immediately  upon  discovery.  (/)  Perhaps  it  ought  to 
be  a  good  defence,  that  the  plaintiff,  when  making  the  contract 
for  the  breach  of  which  the  action  is  brought,  was  under  an  en- 
gagement to  another  party.  For  instance,  if  a  woman  sues  a 
man  for  a  breach  of  promise  of  marriage,  she  must  of  course 
show  that  the  promise  was  reciprocated  by  her  ;  and  if  the  de- 
fendant could  then  show,  that  when  she  made  this  promise  to 
him  she  was  bound  by  a  previous  promise  to  another,  it  would 

(z)  Hall  V.  Wright,  96  Eng.  C.  L.  745.  387.     By  Holt,  C.  J.     "Precontract  is  a 

(o)  Short  V.  Stone,  8  Q.  B.  369.  Lord  disability,  but  it  will  not  aTOid  the  per- 
Denman.  A  rape  wholly  without  the  formance  of  your  promise,  because  it  pro- 
fault  of  the  woman,  would  discharge  the  ceeds  from  your  own  act." 
man  from  his  obligation.  Addison  on  (/)  Wild  v.  Hams,  7  C.  B.  999  ;  M.ll- 
Cont  584.  And  in  France  it  seems  that  ward  v.  Littlewood,  1  Ji.  L,.  &  Ji.  4Ub, 
loss  of  a  nose  would  be  sufficient.  At  s.  C.  5  Exch.  775.  The  consideration 
common  law  it  would  hardly  bo  held  that  was  said  to  be  that  the  plaintift  would 
a  misfortune,  which  merely  affected  per-  remain  unmamed._  Pollock,  C.  B.  said 
Bonal  beauty,  was  a  sufficient  defence,  that  the  defendant  unphedly  promised  that 
Tj  there  was  no  impediment  to  his  pertorm- 

(5)  Taylor  v.  Pugh,  1  Hare,  114.  ing  his  promise.     This  doctrine  was  alsc 

c    Addison  on  CoAt.  581.  held  in  the  case  of  Blattmaker  «.  Sau^ 

Id)  See  Southard  v.  Rexford,  6  Cowen,  which  was  decided  in  Brooklyn,  IS.  Y .,  m 

864 ;  Kelly  v.  Kenfro,  9  Ala.  325.  October,  1858. 

(e\  Harrison   f     Cage,   1  Ld.  Kaym. 
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seem  to  be  just  that  she  should  not  recover  for  the  violation  of 
a  contract,  her  entering  into  which  Was  a  precisely  similar 
violation  of  contract.  But  this  question  does  not  appear  to 
have  been  settled  by  adjudication.  It  would  seem,  however, 
that  where  there  was  a  fraudulent  concealment  of  the  prior 
contract  by  the  plaintiff,  the  fraud  being  sufficiently  pleaded,  the 
defence  would  be  held  good,  (g) 

An  offer  to  renew  or  execute  the  contract  after  a  refusal 
should  be  no  defence  ;  nor  a  change  of  feeling,  nor  the  fact  that 
another  had  supplanted  the  plaintiff  in  the  affections  of  the 
defendant.  But  it  would  seem,  on  general  principles,  to  be  a 
good  defence,  that  the  promise  was  made  on  condition  that  the 
plaintiff  would  commit  fornication  with  the  defendant ;  for  such 
a  promise  might  be  void  as  founded  upon  an  illegal  considera- 
tion. (A)  But  it  is  certainly  no  defence  that  the  promise  was 
made  after  fornication,  if  made  with  no  view  to  a  repetition  of 
the  offence,  or  before  fornication,  if  that  were  not  the  consider- 
ation of  the  promise.  If  the  defendant  promised  that  another 
person  should  marry  the  plaintiff,  it  is  no  defence  that  such 
other  person  refuses  ;  because  the  defendant  promised  on  his 
own  responsibility  that  which  another  person  might  prevent 
from  being  done. 

Damages  are  pecuharly  within  the  power  of  the  jury  in  cases 
of  this  kind  ;  for  com-ts,  both  in  England  and  in  this  country, 
are  very  unwUling  to  set  aside  a  verdict  in  these  cases  on  the 


{g)  Beachey  v.  Brown,  96  Eng.  C.  L.  it  was  turpis  contractus,  being  on  condition 

796.  of  the  plaintiff  going  to  bed  witli  the  de- 

(A)  This  would  seem    to  be  doubtful  fendant,  Lord  il/ans^'eW  said  :"  I  thought 

from  Morton  v.  Fenn,  3  Dougl.  211.  This  the  objection  would  not  lie  on  two  grounds, 

was  an  action  for  breach  of  promise  of  1.   That    before    the    maixiage    act  this 

marriage,   tried    before    Lord    Mansfield,  would  have  been  a  good  maniage,  and 

The  evidence  was,  that  the  defendant,  who  the  children  legitimate  by  the  rules  of  the 

was  a  man  of  fortune  in  Jamaica,  aged  common   law.      2.  I  thought  so,  because 

seventy,  promised  to  marry  the  plaintiff,  a  the  parties  were  not  in  pari  delicto,  but  this 

widow  of  fifty-three,  if  she  would  go  to  was  a  cheat   on  the  part  of  the  man." 

bed  to  him  that  night,  which  she  did,  and  After  argument,  the  court  took  time  to 

lived  afterwards  with  him  a  considerable  consider,  and  in   the   meanwhile  recom- 

time.    It  appeared  also  that  the  defendant  mended  the  parties  to  agree  that  the  de- 

sevcral  times  afterwards  repeated  his  reso-  fendant   should   pay  the   plaintiff  £500, 

lution  to  marry  her,  but  that  he  afterwards  and  on  a  subsequent  day  Wallace  inform- 

married  another  woman.    The  jury  found  ed  the  court  that  the  parties  had  consent- 

■  a  verdict  for  the  plaintiff,  with   £2,000  ed  to  that  an-angement.     See  also,  Baldy 

damages.     A   rule   nisi  for  a  new  trial  u.  Stratton,  H  Penn.  St.  316. 
having  been  obtained,  on  the  ground  that 


CH.  X.] 


MARRIASE. 


69 


ground  of  excessive  damages,  (i)  And  if  the  defendant  has 
undertaken  to  rest  his  defence,  in  whole  or  in  part  on  the  general 
bad  character,  or  the  criminal  conduct  of  the  plaintiff,  and  fail 
altogether  in  the  proof,  it  has  been  distinctly  held  that  the  jury 
may  consider  this  in  aggravation  of  da  mages.  (_;■)  And  it  some- 
times happens  that  a  jury  who  are  obliged  by  the  rules  of  law 


(i)  This  is  very  strongly  asserted  in 
the  case  of  Smith  v.  Woodfine,  1  C.  B. 
(n.  s.),  660. 

( j)  Southard  v.  Eexford,  6  Cowen,  254. 
This  was  an  action  of  assumpsit  for 
breach  of  promise  of  marriage.  The  plea 
was  the  general  issue,  with  notice  that  the 
defendant  would  prove  in  his  defence, 
that  the  plaintiff  had,  at  various  times, 
and  with  various  persons,  specifying  them, 
committed  fornication  after  the  alleged 
promise.  At  the  ti-ial,  the  defendant  at- 
tempted to  prove  this  defence,  but  failed. 
.  The  case  was  tried  before  Walworth,  Cir- 
cuit Justice.  The  learned  judge,  in  charg- 
ing the  jury  in  reference  to  the  damages, 
said :  "  In  cases  of  this  kind  the  damages 
are  always  in  the  discretion  of  the  jury ; 
and  in  fixing  the  amount  they  have  a  right 
to  take  into  consideration  the  nature  of  the 
defence  set  up  by  the  defendant.  In  his 
defence  he  has  attempted  to  excuse  his 
abandonment  of  the  plaintiff  on  the  ground 
that  she  is  unchaste,  and  has  committed 
fornication  with  different  individuals. 
But  it  appears  from  the  testimony  of  his 
own  witnesses,  that  her  character  in  that 
respect  has  not  been  tarnished  even  by 
the  breath  of  suspicion.  With  such  a 
defence  on  the  record,  a  verdict  for  nomi- 
nal or  trifling  damages  may  be  worse  for 
her  reputation  than  a  general  verdict  for 
the  defendant.  If  the  defendant  has  won 
her  aiFections  and  promised  her  marriage, 
and  has  not  only  deserted  her  without 
cause,  but  has  also  spread  this  defence 
npon  the  record,  for  the  purpose  of  de- 
stroying her  character,  the  jury  will  be 
justified  in  giving  exemplary  damages." 
And  Sutherland,  J.,  in  delivering  the 
opinion  of  the  Supreme  Court,  said : 
"  Upon  the  question  of  damages,  the 
charge  of  the  judge  appears  to  me  to  be 
unexceptionable.  There  can  be  no  settled 
rule  by  which  they  are,  in  every  case,  to 
be  regulated.  They  rest  in  the  sound  dis- 
cretion of  the  jury,  under  the  circumstan- 
ces of  each  particular  case ;  and  where 
the  defendant  attempts  to  justify  his  breach 
of  promi»«  of  marriage   by  stating  upon 


the  record,  as  the  cause  of  his  desertion  of 
the  plaintiff,  that  she  had  repeatedly  had 
criminal  intercourse  with  various  persons, 
and  fails  entirely  in  proving  it,  this  is  a  cir- 
cumstance which  ought  to  aggravate  the 
damages.  A  verdict  for  nominal  or  tri- 
fling damages,  under  such  circumstances, 
would  be  fatal  to  the  character  of  the 
plaintiff ;  and  it  would  be  matter  of  regret, 
indeed,  if  a  check  upon  a  license  of  this 
description  did  not  exist  in  the  power  of 
the  jury  to  take  it  into  consideration  in 
aggravation  of  damages."  In  Gough  v. 
FaiT,  1  Y.  &  J.  477,  it  is  decided,  that  the 
court  will  not,  in  an  action  for  a  breach 
of  promise  of  marriage,  gi'ant  a  new  trial 
on  the  ground  of  excessive  damages,  un- 
less they  be  so  large  as  to  induce  the  court 
to  infer  that  the  jury  were  actuated  by  un- 
due motives,  or  acted  upon  a  misconcep- 
tion of  the  facts.  And  Hullock,  B.,  said ; 
"  The  principle  which  governs  the  courts 
in  cases  of  this  description  is,  not  whether 
they  think  the  damages  too  large,  but 
whether  they  be  so  large  as  to  satisfy  the 
court  that  the  verdict  was  perveree,  and 
the  result  of  gross  error,  misconception, 
or  undue  motives.  There  are,  I  think,  no 
circumstances  in  this  case  to  wan'ant  such 
a  conclusion.  Poverty  is  pleaded  as  a 
ground  for  inducing  the  court  to  interfere ; 
I  am  not,  from  the  evidence,  satisfied  that 
the  defendant  is  vmable  to  pay  the  dam- 
ages ;  but  even  if  he  were,  that  would  not, 
I  apprehend,  be  a  ground  for  disturbing 
the  verdict.  These  are  questions  which 
must  depend  upon  the  circumstances  of 
each  particular  case :  if  there  were  an  im 
putation  upon  the  character  of  the  plain- 
tiff, and  the  damages  were  excessive,  the 
court  might  interfere  ;  nothing  of  that  sort, 
however,  appears  in  this  case."  In  Good- 
all  V.  Thurman,  1  Head,  209,  the  rule  is 
said  to  be,  that  the  amount  of  damages 
rests  in  the  sound  discretion  of  the  jury, 
who  are  to  look  to  the  rank  and  condition 
of  the  parties,  the  estate  of  the  defendant, 
and  to  all  the  facts  proven  in  the  case,  and 
award  damages  commensurate  with  the 
injury  inflicted. 
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to  give  a  verdict  for  the  plaintiff,  render  that  of  no  avail,  by 
finding  only  nominal  damages,  (k) 

The  promise  is  so  far  of  a  personal  nature,  that  the  breach 
of  it  gives  no  action  to  the  personal  representative  of  the  party 
injured,  unless  perhaps,  special  damage  to  the  estate  of  the  de- 
cedent is  alleged  and  proved.  (/)  Nor  does  it  survive  against 
the  administrator  of  the  promisor,  (m) 

Whether  in  an  action  to  recover  damages  for  the  breach  of  a 
promise  of  marriage,  damages  for  seduction  may  be  recovered, 
has  been  much  questioned,  (n)  By  the  strict  rules  of  law,  they 
should,  we  think,  be  excluded,  where  the  plaintiff  was  in  actual 
or  constructive  service,  or  lived  in  a  State  in  which  the  statute 
law  gave  her  an  action  for  the  seduction,  and  not  otherwise ; 
and  the  weight  of  authority  seems  to  be  so.  Where  courts  hold 
to  this  rule  they  would  exclude  evidence  of  seduction  as  irrele- 
vant. But  in  most  cases  it  would  be  difficult  to  exclude  this 
entii-ely,  so  as  to  keep  the  fact  entirely  from  the  jury,  without 
excluding  other  evidence  to  which  the  plaintiff  would  certainly 
be  entitled.  And  if  the  jury  were  made  cognizant  of  the  fact, 
they  would  probably  regard  it  in  estimating  damages  ;  and  prob- 
ably courts  would  now  seldom  set  aside  a  verdict  on  this 
ground  under  any  ordinary  circumstances.  It  has  been  held  in 
England,  that  a  father  cannot  maintain  an  action,  "per  quod 
servitium  amisit "  for  the  seduction  of  his  daughter ;  unless  she 


(k)  SeeBacldeley!).Mortlock,Holt,151,  gravation  of  damages.     So  loss  of  time, 

cited  ante,  p.  65.  and  expenses  incurred  in  preparations  for 

(I)  Chamberlain   t;.  Williamson,  2  M.  marriage,  are  grounds  of  damage,  direct 

&  Sel.  408.  ly  incidental  to  tlie  breach  of  a  promise 

(m)  Stebbins  v.  Palmer,   1   Pick.  71  ;  of  marriage,  but  not  of  special  damage 

Smith  V.  Sherman,  4  Cush.  408.  In  TuUidge  v.  Wade,  3  Wills.   18,  and 

(n)  Perkins  u.  Hersey,  1  R.  I.  493,  does  Foster  v.  Schoffield,  1  Johns.  297,  it  was 
not  permit  seduction  to  be  shown  in  ag-  held,  that  in  an  action  for  seduction,  the 
gravation  of  daraaijcs.  So  Burks  v.  Shain,  promise  of  maniage  could  not  he  given 
2  Bibb.  341  ;  Weaver  v.  Bachert,  2  Penn.  in  evidence.  But  this  rule  —  if  it  be  law 
St,  80.  CunJro,  Paul  !).  Frazier,  3  Mass.  — is  not  usually  regarded  in  practice.  In 
73  ;  Conn  v.  Wilson,  2  Overt.  233.  Mat-  Wells  v.  Padgett,  8  Barb.  324,  it  is  decided, 
thews  V.  Cribbett,  1 1  Ohio  St.  330  ;  Good-  that  in  an  action  for  breach  of  promise, 
all  V.  Thurman,  1  Head,  209.  In  Baldy  the  seduction  of  the  plaintiff  is  to  be  re- 
V.  Stratton,  11  Penn.  St.  316,  it  is  helcl,  garded  as  a  breach  of  the  promise  in  all 
that  though  seduction  cannot  be  given  in  cases  in  which  it  is  followed  by  abandon- 
evidence  in  an  action  for  breach  of  prom-  ment  and  a  refusal  to  many,  and  is  to  be 
ise  of  marriage,  the  improper  conduct  of  considered  by  the  jury  in  estimating  the 
the  defendant,  in  which  the  plaintiff  did  damages.  The  same  doctrine  is  held  in 
not  participate,  may  be  so  given  in  ag-  King  v.  Kersey,  2  Cart.  (Ind.),  402. 
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was  in  service  to  him,  or  owing  him  service,  at  the  time,  (o) 
And  it  has  been  held  that  the  service  must  be  real,  genuine 
service,  such  as  a  parent,  master,  or  mistress  may  command, 
and  not  such  occasional  assistance  as  the  daughter  out  at  ser- 
vice may  be  able  to  render  to  her  parent  by  permission  of  the 
master  with  whom  she  lives.  (^)  But  the  American  law  is 
held,  in  some  cases,  not  so  strictly,  (q)  In  others,  there  seems 
a  disposition  to  adopt  the  severity  of  the  English  law.  (r)  Evi- 
dence that  the  parents  of  the  defendant  disapproved  of  the  en- 
gagement has  been  received  in  mitigation  of  damages,  (s)  A 
biU  in  equity  has  been  sustained  to  compel  a  party  to  discover 
whether  he  has  promised  to  marry  the  plaintiff,  (t) 


SECTION   II. 

PROMISES  IN  RELATION  TO   SETTLEMENTS   OR  ADVANCES. 

A  promise  to  give  to  a  woman,  or  settle  upon  her,  a  specific 
sum  or  estate  on  her  marriage,  is  vaUd.  Marriage  is  regarded 
as  one  of  the  strongest  considerations  in  the  law,  either  to  raise 
a  use,  or  to  found  a  contract,  gift,  or  grant,  (u)  But  such  prom- 
ises are  certainly  within  the  statute  of  frauds,  as  made  "  in  con- 
sideration of  marriage,"  (v)  although  a  promise  to  marry  is  not. 


(o)  In  Postlethwaite  v.  Parkes,  3  Burr.         (r)  George  v.  Van  Horn,  9  Barb.    528 ; 

1878,  the  plaintiff  hired  herself  to  the  de-  Bartley  v.  Richtmyer,  4  Comst.  38  ;  Dain 

fendant,  who  seduced  her  and  then  turned  v.  Wycoff,  3  Seld.  191,  Mulvehall  v.  Mill- 

her  away  when  pregnant,  and  she  returned  ward,  1  Kem.  343.    In  other  American 

to  her  father,  and  the  father  brought  an  cases,  the   principle  of  the  English   law 

action  per  guod  servitium  ;  and  it  was  held,  seems  to  preyail,  as  in  Lee  v.  Hodges,  13 

that  the  action  was  not  maintainable.  GratU  726 ;  Roberts  v.  Connelly,  14  Ala. 

(p)  Thompson  v.  Ross,  5  H.  &  N.  16.  235  ;  Kendrick  v.  McCrary,  11  Geo.  603. 

(?)   SeelngersoUiJ.  Jones,  5  Barb.  661,         (s)   Irving   «.  Greenwood,  1    C.  &  F. 

and  Bartley  v.  Richtmyer,  2  Barb.  182.  350. 

In  TJpdeu-raff  u.  Bennett,  8  Iowa,  72,  (()  Vaughan  u.Aldndge,  Forest,  42. 
held  that  the  right  of  a  father  to  recover  {«)  Holder  v.  Dickeson,  1  Freem.  96 ; 
for  the  seduction  of  a  minor  daughter,  has  Smith  v.  Stafford,  Hob.  216  ;  Waters  v. 
not  been  changed  by  the  Code,  but  this  Howard,  8  Gill,  262.  ^  ,  t 
rule  has  been  so  relaxed,  that  he  may  now  (w)  Randall  v.  Morgan,  12  Ves.  67.  In 
recover  although  such  minor  daughter  be  this  case  it  is  doubted  whether  a  settle- 
not  living  with  him,  and  there  may  be  no  ment  after  marriage,  founded  upon  a  parol 
actual  loss.  See  also,  Doylo  u.  Jessup,  agreement  before  mamag^  could  be  sus- 
29  111  460  tained  against  creditors.     The  same  ques- 
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They  must  therefore  be  in  writing  in  England,  and  in  those  of 
our  States  which  have  enacted  this  clause  of  the  statute  of 
frauds.  And  the  celebration  of  the  marriage  is  not  such  part 
performance  of  the  contract  as  to  take  it  out  of  the  statute,  (w) 
But  the  Court  of  Chancery  has  frequently  interfered  where  there 
was  a  writing,  and  in  some  instances  where  there  was  none,  to 
compel  parties  to  carry  into  effect  the  intentions  of  such  a  con- 
tract, or  the  expectations  justly  raised  by  the  conduct  and 
declarations  of  relatives  and  friends,  (x)  But  a  mere  represen- 
tation concerning  the  property  or  prospects  of  a  party  about  to 
be  married,  if  made  in  good  faith,  will  not  bind  a  party  to  make 
it  good,  even  in  equity,  although  the  representation  be  untrue 
in  fact,  (y)  Letters  from  parents,  or  persons  standing  in  loco 
parentis,  promising  provisions,  if  sufficiently  specific  and  ex- 
phcit,  have  been  held  to  satisfy  the  requirements  of  the  stat- 
ute, (z) 

Contracts  have  been  frequently  declared  void,  on  the  ground 
that  they  were  in  fraud  of  settlements  and  marriage  portions, 
or  promises  thereof.  As  where  a  private  bargain  was  made 
with  the  husband,  or  even  with  husband  and  wife,  to  pay  back 
a  part  of  the  wife's  portion ;  (o)    or  to  return  a  part  of  an 


lion  occun-ed  in  Dnndas  v.  Dutens,  1  Ves.  voluntarily  place  the  property  under  the 
Jr.  196,  and  Lord  Thvrlow  seemed  to  think  dominion  of  trustees  as  part  of  the  prop- 
such  settlement  might  be  valid.  He  says  erty  under  trust,  the  agreement  may  then 
to  counsel :  "  I  should  be  glad  to  hear  you  be  made  effectual. 

support  it   (that  is,  his  objection  to  such  (x)  Hunsdeu  v.  Cheyney,  2  Vem.  150; 

settlement),  though  it  is  mere  matter  of  Beverley  v.  Beverley,  id.  131. 

curiosity,  if  the  first  point  be  against  you."  (ly)  Mereweather  v.  Shaw,  2  Cox,  124. 

This  question  does  not  seem  to  be  dis-  [z]  Bii-d  v.  Blosse,  2  Vent.  361  ;  Sea- 

tinctly  settled.     Perhaps  the  courts  would  good  v.  Meale,  Free.  Ch.  561 ;  Cookcs  v. 

take  this  distinction;  where  the  property  Mascall,  2  Vem.  200;  Moore  v.  Hart,  1 

was  the  wife's,  and  had  come  to  the  hus-  id.  110.     In  Wankford  v.  Fotherley,  2  id. 

band  by  a  marriage  made  after  a  promise  322,  £3,000  were  decreed   to  be  paid  on 

to  secure  it  to  her,  a  settlement  in  fulfil-  the   strength   of  a  letter  written   by  the 

ment  of  the  promise  would  be  sustained  father's  direction,  wherein   he   offered   to 

against  creditors,  because  they  lose  nothing  give   £3,000   portion  with   his   daughter, 

by  it ;  but  not  so  if  the  property  had  been  He  was  afterwards  privy  to  the  marriage, 

originally  the  husband's.  and  seemed  to  approve  thereof.     See  Ay- 

(w)  riundas  v.  Dutens,  1  Ves.  Jr.  196  ;  liflFe  v..  Tracy,  2  P.  Wms.  65.     In  Douglas 

Montacute  v.  Maxwell,  1  P.  Wms.  618,  v.  Vincent,  2  Vern.  201,  an  uncle  prom- 

8.  c.  1   Stra.  236.     In  Simmons  v.  Sim-  ised  by  letter  to   give  his  niece  £1,000, 

mons,  6  Hare,  352,  it  is  said,  that  .although  "  but  in   the   same   letter   dissuaded   her 

a  parol  agreement  by  the  husband,  made  from   marrying  the  plaintiff;"   and   the 

before  maniage,  that  the  wife  should  pos-  cc  urt  refused  to  decree  payment,  but  left 

Bess   certain  chattel,s  for  her  own  use,  is  the  plaintiff  to  his  action  at  law. 

not  binding  upon  him,  yet  if  the  parties  (a)  Trnton  v.  Benson,  1  P.  Wms.  496^ 
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annuity  or  other  provision  apparently  given  to  a  son  to  enable 
him  to  marry ;  (6)  or  to  restore  money  given  to  impart  to  one 
an  appearance  of  wealth  by  which  he  may  induce  another  to 
mai-ry  him,  (c)  A  note  given  fraudulently  to  induce  a  marriage 
contract  is  good  against  the  maker,  (d)  So  creditors  who  con- 
ceal or  deny  debts  due  to  them  from  a  man  about  to  be  married, 
that  their  debtor  may  get  the  consent  of  the  woman  or  her 
parents  to  the  marriage,  are  bound  by  such  representations  as 
effectually  as  by  a  release,  (e)  Any  private  agreement  impair- 
ing or  avoiding  an  open  and  public  treaty  of  marriage,  is  con- 
sidered fraudulent ;  and  it  is  sometimes  laid  down  as  a  prin- 
ciple, that  whoever  acts  fraudulently  in  such  cases  shall  not 
only  not  gain,  but  shall  lose  by  his  fraud. 


SECTION    III. 

CONTRACTS   IN  RESTRAINT   OF  MARRIAGE. 

These  contracts  are  whoUy  void.  It  has  been  held,  that  a 
promise  to  a  woman  to  marry  no  one  but  her  was  such  a  con- 
tract. (/)  So  a  bond  by  a  widow  not  to  marry  again,  (g-)  So 
a  wagering  contract  that  the  party  would  not  marry  within  six 
years.  (A)  But  a  promise  by  one  with  whom  a  woman  had 
cohabited,  to  pay  her  an  annuity  for  life  provided  she  remained 
single,  was  held  to  be  good,  (i) 

s.  c.  2  Vern.  764 ;  Pitcairn  v.  Ogbourne,  2         {d )  Montefiori  „.  Montefiori,  1  W.  Bl. 

Ves.  Sen.  375.     See  also,  Jackson  d.  Du-  363.  ,v.„o.a. 

chaire,  3  T.  R.  552.  '".'  ^^"^Sr^n  •"•  ^'=^'?^°'  ^  J^™-J*^ ' 

(b)  Peyton  v.  Bladwell,  1  Vern.  240;  NeviUe  v.  Wilkmgson,  1  Bro.  Ch.  543. 
Palmer  v.  Neave,  11  Ves.  165  ;  Morisone         (/)  Lowe  v.  Peers,  4  Biirr.  2225. 
..    A..v,.,fV„i^t  s  Tim   P   C,  '>47  (</    Baker  K.  White,  2  Vern.  215. 

"ffs  or;.s!;«;?Cox:J57;  Xhom-        '(i)  Hartley  ..  Bice,  10  East,  22,  dted 

son  w    Harrison,   id.   344.     In  this   last  ante,  p.  64,  note  (?).      In  Sterhng «.  Sm- 

ca"e  Lord  rSu;  says  :  "It  is  a  rule,  in  nickson,  2  Southard,  756,  a  bond  to  pay 

cases  of  fraud    on  marriage,  that  although  SI  ,000,  if  the  obligee  (the  plaintiff)  were 

thehusWbeaparty  to^uch  fraud,  fet  not  manied  within  six  months,  was  de- 

his  interest  is  not  to  be  affected,  since  it  clared  void.  „  „,    ■.   c  i   .co 

Ts  impo  sMe  to  make  him  liable  ii  respect        (i)  Gibson  v.  Dickie,  3  M.  &  Sel  463. 

thereof   without  involving  the  wife  and  See  also,  Lloyd  v.  Lloyd,  10  E.  L.  &  E. 

children,  and  the  family  upon  whom  the  139. 
deceit  has  been  practised."     See  also.  Gale 
V.  Lindo,  1  Vem.  475. 
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There  are  certain  contracts  spoken  of  in  English  books  as 
"  marriage  brocage  (or  brokerage),  contracts."  They  are  con- 
tracts for  payment  of  money,  or  some  other  compensation,  for 
the  procuring  a  marriage ;  and  they  are  held  to  be  void,  both  in 
law  and  equity,  as  against  policy  and  morahty.  Courts  in 
England  are  very  hostile  to  any  contract  of  this  nature  or  effect ; 
particularly  if  made  with  a  guardian,  or  with  a  servant,  or  one 
to  whose  selfish  and  injurious  influence  the  party  would  be 
much  exposed.  Such  a  contract  is  set  aside,  without  reference 
to  the  propriety  or  expediency  of  the  marriage.  (_;') 


SECTION    IV. 

CONTRACT   OF   MARRIAGE. 

The  relation  of  marriage  is  founded  upon  the  will  of  God 
and  the  nature  of  man ;  and  it  is  the  foundation  of  aU  moral 
improvement,  and  all  true  happiness.  No  legal  topic  surpasses 
this  in  importance ;  and  some  of  the  questions  which  it  suggests 
are  of  great  difficulty. 

The  first  which  presents  itself  is,  what  constitutes  a  legal 
marriage.  It  is  impossible  that  any  question  should  be  more 
important  to  any  one  in  itself,  or  in  the  consequences  which  it 
involves,  than  whether  he  or  she  is  or  is  not  a  husband,  or  a 
wife ;  and  yet  some  uncertainty  may  often  rest  upon  it,  not 
merely  from  the  peculiar  facts  of  individual  cases,  but  from  a 


(;)  Stribblehill  v.  Brett,  2  Vern.  445.  after  he   should  marrv  Lady  Ogle.      A 

In  thia  case  a  lease  was  set  aside,  "  upon  bill  was  brought   by  Thynn's   executors 

surmise  that  the  consideration  of  the  lease  for  relief  against  the  bond.     Tlieir  ground 

was   Col.  Brett's  (the  lessee's),  undertak-  was,. that  Mrs.  Potter  only  advised  Thynn 

ing  to  procure  a  marriage  to   be  had  be-  to  apply  to  Brett,  so  that  she  did  notliing 

tweeu  Mr.   Thynn   (the  lessor),  and  the  to  earn  the  money,  and  next  that  such 

Lady  Ogle,"  although  the  lease  was  not  contracts  were  of  dangerous  consequence, 

made  until  six  months  after  the  marriage  ;  The  defence  was,  that  the  "  marriage  was 

as  appears  from  the  case  as  reported  in  I  suitable   in  respect  of  then-  estates,"  and 

Bro.  P.  C.  57.     See  also,  Hall  v.  Potter,  "that  Thynn's  estate  was  £10,000  a  year, 

3  Lev.  411,  s.  c.  Show.  P.  C.  76.     This  and  he   a  gentleman  of  a  great   family, 

too   arose   from   Mr.   Thynn's   desire   to  though  not  of  the    nobility.''      But   the 

marry  Lady  Ogle.      He  gave  an  obliga^  bond  was  declared  void  by  the  Lords  re- 

tion  to   Mrs.   Potter  for  £1,000,   condi-  versing  the  decree  in  Chancery.     See  also, 

tioned  to  pay  £500  within  three  months  Smith  v.  Bruning,  2  Vern.  392. 
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want  of  precision  and  certainty  in  the  principles  or  rules  which 
decide  this  question. 

The  Eoman  civil  law  declared,  that  «  sufficit  nudus  consensus 
ad  constituenda  sponsalia."  (k)  Chancellor  Xent  quotes  another 
passage  from  the  Digest,  "  JSfuptias,  non  concubitus,  sed  consen- 
sus facit,"  and  adds :  "  This  is  the  language  equally  of  the 
common  and  canon  law,  and  of  common  reason."  (l)  If  this 
means  that  the  consent  of  the  parties  is  the  essence  of  marriage, 
and  that  the  ceremonies  of  celebration  are  but  its  form,  it  is 
undoubtedly  true.  But  it  is  said  consent  suffices  for  marriage, 
makes  marriage ;  and  if  this  be  literally  taken,  we  suppose  it 
open  to  doubt  whether  this  be  law  in  any  of  the  countries  of 
Christendom,  at  this  moment.  Even  the  Roman  civil  law  says, 
"Justus  autem  wwptias  inter  se  cives  Romani  contrahumt,  qui  se- 
cundum  precepta  legum  coeuntP  (m)  In  Scotland  it  is,  or  was, 
the  law,  that  consent,  manifested  by  declaration  before  wit- 
nesses, and  followed  by  consummation,  constituted  a  legal 
marriage,  (n)  Hence  the  practice  of  resorting,  by  those  in  Eng- 
land who  wished  to  escape  the  marriage  laws  of  that  country, 
to  Gretna  Green,  which  was  the  village  in  Scotland  most  ac- 
cessible from  England.  But  even  this  was  "  consensus  et  con- 
cubitus ;  "  "  not  "  concensus  non  concubitus."  In  England  the 
common  law  provided  no  special  form  or  mode,  but  the  whole 
matter  was  under  the  ecclesiastical  or  canon  law;  but  the 
statutes  of  England  are,  and  for  some  time  have  been,  precise 
and  stringent,  if  not,  as  some  there  have  thought,  severe.  In 
all  Christian  countries  of  which  we  have  any  knowledge,  and 
as  we  suppose  in  aU  civilized  countries,  certain  ceremonies  are 
prescribed  for  the  celebration  of  marriage,  either  by  express 
law,  or  by  a  usage  which  has  the  force  of  law.  And  the  ques- 
tion is,  whether  a  mere  consent  of  the  parties,  even  with  mutual 
promises,  but  without  any  use  of  or  reference  to  any  of  these 
ceremonies,  is  sufficient  to  constitute  a  valid  mamage.     In  the 

(i)  Dig.  Lib.  23,  tit.  1,  §  4.  vicxajper  verba  de  prmsenti.   For  a  very  full 

il)  2  Kent,  Com.  87.  and  learned  discussion  of  the  law  of  Scot- 

(m)  Inst.  Lib.  1,  tit.  10.  land  concerning  marriage,  see  Dahymple 

In)  It  is  not  quite  certain  that  cohabita-  v.  Dalrymple,  2  Hagg.  Cons.  54,  and  tha 

tion  was  necessary  by  the  Scotch  law  to  ajDpendix  to  that  volume. 

constitute  a  legal  marriage,  if  the  contract 
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case  of  Milford  v.  Worcester,  (o)  the  Supreme  Court  of  Mas- 
sachusetts give  a  somewhat  elaborate  statement  of  the  reasons 
which  led  them  to  the  conclusion  that  a  marriage  is  not  valid 
if  it  do  not  conform  to  the  statutory  requirements.  In  New 
Hampshire,  in  the  case  of  Clark  v.  Clark,  (p)  the  court  say : 
"  But  in  most  governments  the  contract  is  held  to  be  valid  and 
binding,  notwithstanding  it  is  entered  into  with  no  rites  or 
ceremonies."  But  they  had  said  before,  "  it  is  a  contract  and 
relation  —  to  be  regulated  —  not  by  the  mere  will  of  the  par- 
ties, but  by  the  general  provisions  of  the  municipal  law."  But 
how  can  a  contract  be  said  to  be  regulated,  not  by  the  mere 
will  of  the  parties,  but  by  the  provisions  of  law,  if  the  mere 
will  of  the  parties  controls  these  provisions,  and  they  have  no 


(o)  7  Mass.  48.  In  this  case,  Parsons, 
C.  J.,  said  :  "  Marriage  being  essential  to 
the  peace  and  harmony,  and  to  the  virtues 
and  improvements  of  civil  society,  it  has 
been,  in  all  well-regulated  governments, 
among  the  first  attentions  of  the  civil  mag- 
istrate to  regulate  maniages,  by  defining 
the  characters  and  relations  of  parties  who 
may  marry,  so  as  to  prevent  a  conflict  of 
duties,  and  to  preserve  the  purity  of  fam- 
ilies ;  by  describing  the  solemnities  by 
which  the  contract  shall  be  executed,  so 
as  to  guard  against  fraud,  surprise,  and 
seduction ;  by  annexing  civil  rights  to 
the  parties  and  their  issue,  to  encourage 
marriage,  and  to  discountenance  wanton 
and  lascivious  cohabitation,  whicli,  if  not 
checked,  is  followed  by  prostration  of  mor- 
als, and  a  dissolution  of  manners  ;  and  by 
declaring  the  causes  and  the  judicature 
*or  rescinding  the  contract,  when  the  con- 
duct of  cither  party  and  the  interest  of  the 
State  authorize  a  dissolution  A  marriage 
contracted  by  parties  authorized  by  law  to 
contract,  and  solemnized  in  the  manner 
prescribed  by  law,  is  a  lawful  marriage ; 
and  to  no  other  marriage  are  incident  the 
rights  and  privileges  sccurcil  to  husband 
and  wife,  and  to  the  issue  of  the  marriage. 

Where  the  laws  of  any  State 

have  prescribed  no  regulations  for  the  cel- 
ebration of  marri:igus,  a  mutual  engage- 
ment to  intermarry,  by  parties  competent 
to  make  such  a  contract,  would  in  a  mor.al 
view  be  a  good  marriage,  and  would  im- 
pugn no  law  of  the  State.  But  when 
civil  government  has  established  regula- 
tions for  the  due  celebration  of  marriages, 


it  is  the  duty,  as  well  as  the  interest,  of 
all  the  citizens,  to  conform  to  such  regula- 
tions. A  deviation  from  them  may  tend 
to  introduce  fraud  and  surprise  in  the  con- 
tract :  or,  by  ^-  celebration  without  wit- 
nesses, the  vilest  seductions  may  be  prac- 
tised under  the  pretext  of  matrimony. 
When,  therefore,  the  statute  enacts  that 
no  person  but  a  justice  or  a  minister  shall 
solemnize  a  marriage,  and  that  only  in 
certain  cases,  the  parties  are  themselves 
prohibited  from  solemnizing  their  own 
marriages  by  any  form  of  engagement,  or 
in  the  presence  of  any  witnesses  whatever. 
If  this  be  not  a  reasonable  inference,  fruit- 
less are  all  the  precautions  of  the  legisla- 
ture  A  marriage,  merely  the 

effect  of  a  mutual  engagement  between 
the  parties,  or  solemnized  by  any  one  not 
a  justice  of  the  peace,  or  an  ordained  min- 
ister, is  not  a  legal  marriage,  entitled  to 
the  incidents  of  a  marriiige  duly  solem- 
nized." In  Fenton  v.  Keed,  4  Johns. 
54,  the  court  say  :  "  No  formal  solemnizti- 
tion  of  marriage  is  requisite.  A  contract 
of  marriage  made  per  verba  de  prresenti 
amounts  to  an  actual  marriage,  and  is  as 
valid  .as  if  made  in  facie  ecctesice."  The 
opinion  was  probably  given  by  Jlr.  Chief 
Justice  Kent,  who  uses  the  same  language 
in  the  first  edition  of  his  commentaries. 
But  the  remark  is  somewhat  obiter,  and 
perhaps  did  not  receive  the  particular  .at- 
tention of  the  court ;  the  case  being  de- 
cided on  the  ground  that  the  circum- 
stances of  the  case  warranted  an  inference 
of  actual  marriage. 
{p) '  10  N.  H.  383. 
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force  or  effect  whatever,  if  only  the  parties  choose  to  disregard 
them  ? 

That  evidence  of  marriage,  from  cohabitation,  acknowledg- 
ment by  the  parties,  reception  by  the  family,  connection  as  man 
and  wife,  and  general  reputation,  is  receivable  in  nearly  aU 
civU  cases,  has  been  distinctly  held,  (q)  This,  however,  pro- 
ceeds upon  the  ground  of  the  actual  probability  of  a  regular 
marriage,  where  such  evidence  exists.  In  New  York  this  pre- 
sumption has  been  pushed  very  far.  (r) 

Mr.  Chancellor  Kent,  in  the  fifth  and  subsequent  editions  of 
his  Commentaries,  says :  "  If  the  contract  be  made  per  verba 
de  prcesenti,  and  remains  without  cohabitation,  or  if  made  per 


(q)  Eead  v.  Passer,  1  Esp.  213,  s.  c. 
Peake,  Cas.  231  ;  Hervey  w.  Hervey,  2  W. 
Bl.  877 ;  Leader  v.  Barry,  1  Esp.  353.  In 
Morris  v.  Miller,  4  Burr.  2058,  Lord 
Mansfield  held,  that  proof  of  marriage  from 
cohabitation,  name,  and  reception  of  the 
woman  by  everybody  as  the  man's  wife, 
was  certainly  receivable  in  all  cases  except 
two ;  one  a  prosecution  for  bigamy,  and 
the  other  an  action  for  criminal  conversa- 
tion ;  and  this  last,  he  says,  is  a  sort  of 
criminal  action.  And  in  Northflcld  v. 
Vershire,  33  Vt.  110,  the  exception  to  the 
general  rale  as  to  evidence  is  limited  to 
the. action  for  criminal  conversation  alone. 
See  also,  Niles  v.  Sprugue,  13  Iowa,  198, 
where,  the  sufficiency  and  weight  of  evi- 
dence tending  to  show  marriage,  is  much 
considered  and  discussed ;  and  Craufurd 
V.  Blackburn,  17  Md.  49,  wliich  admits 
declarations  of  deceased  members  of  the 
family  as  to  marriage,  birth,  relationship, 
and  death. 

(r)  Fenton  v.  Eeed,  4  Johns.  52.  The 
only  point  in  controversy  in  this  case  was, 
whether  the  defendant  was  the  widpw  of 
one  William  Reed.  It  appeared  that  in 
the  year  1785  she  was  the  lawful  wife  of 
one  John  Guest.  Some  time  in  that  year 
Guest  left  the  State  for  foreign  parts,  and 
continued  absent  until  some  time  in  the 
year  1792,  and  it  was  reported  and  gener- 
ally believed  that  he  had  died  in  foreign 
parts.  During  the  year  1792  the  defend- 
ant was  married  to  Reed,  and  afterwards 
in  the  same  year  Guest  returned  to  the 
State  of  New' York,  and  continued  to  re- 
side therein  until  June,  1800,  when  he 
died.  He  did  not  object  to  the  connection 
between  the  defendant  and  Reed,  and  said 
that  he  had  no  claim  upon  her,  and  never 
interfered  to  disturb  the  harmony  between 


them.  After  the  death  of  Guest,  the  de- 
fendant continued  to  cohabit  with  Reed 
until  his  death  in  September,  1806,  and 
sustained  a  good  reputation  in  society ; 
but  no  solemnization  of  marriage  was 
proved  to  have  taken  place  between  the 
defendant  and  Eeed  subsequent  to  the 
death  of  Guest.  Upon  these  facts  the 
court  held,  that  the  marriage  of  the  defend- 
ant with  William  Reed,  during  the  life-, 
time  of  John  Guest,  was  null  and  void; 
that  she  was  then  the  lawful  wife  of  Guest, 
and  continued  so  until  his  death  in  1800 ; 
but  that  the  facts  and  circumstances  of  the 
case  were  sufficient  to  authorize  a  jury  to 
infer  that  an  actual  marriage  took  place 
between  the  defendant  and  Reed  subse- 
quent to  the  death  of  Guest.  See  also, 
Starr  v.  Peck,  1  Hill  (N.  Y.),  270.  In 
this  case,  on  a  question  as  to  the  legiti- 
macy of  A,  it  appeared,  that  her  parents 
had  been  intimate  in  the  way  of  courtship 
for  nearly  a  year  before  her  birth  —  that 
they  intended  to  be  married  —  that  the 
father  being  a  seafaring  man,  left  on  a 
voyage,  and  was  accidentally  detained 
longer  than  he  expected  —  that  A  was 
born  a  few  days  before  his  return  —  that 
within  a  week  or  so  afterwards  they  were 
publicly  married  by  a  clergyman  —  that 
they  subsequently  cohabited  as  husband 
and  wife  for  many  years,  and  until  their 
separation  by  death,  always  treating  A  as 
their  legitimate  child.  The  court  held,  that 
these  facts  were  sufficient  to  warrant  a 
jury  in  finding  that  a  marriage  in  fact  ex- 
isted previous  to  A's  bu-th,  notwithstand- 
ing the  ceremony  which  took  place  after- 
wards. Branson,  J.,  dissented.  See  also, 
Piers  V.  Piers,  2  H.  L.  Cas.  331 ;  Clay- 
ton V.  Wardell,  4  Comst.  230. 
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verba  de  futuro,  and  be  followed  by  consummation,  it  amounts 
to  a  valid  marriage,  in  the  absence  of  all  civil  regulations  to  the 
contrary."  (s)  In  his  first  four  editions  he  omitted  the  words 
which  we  have  italicized.  But  these  words  seem  to  us  ex- 
tremely material.  They  make  the  statement  accurate  and 
certain.  They  leave,  however,  the  real  question  undecided  for 
all  practical  purposes;  for  in  what  civilized  land  is  there  an 
absence  of  all  civil  regulations  to  the  contrary  ?  In  the  case  of 
Jewell's  Lessee  v.  Jewell,  which  came  before  the  Supreme 
Court  of  the  United  States,  (t)  on  error  from  the  Ckcuit  Court 
for  the  District  of  South  Carolina,  this  precise  question  came 
up.  The  court  below  cited  the  above  passage  from  Kent,  but 
from  an  early  edition,  and  therefore  without  the  very  material 
clause  we  italicize,  and  instructed  the  jury  that  this  was  law. 
Exceptions  were  taken,  and  the  case  was  carried  to  the  Su- 
preme Court  of  the  United  States,  where  Taney,  C.  J.,  in  giving 
the  opinion  of  the  court,  refers  to  this  instruction,  and  says : 
"  Upon  the  point  thus  decided,  this  court  is  equally  divided ; 
and  no  opinion  can  therefore  be  given."  {u)  In  consequence 
of  this  decision,  Mr.  Kent  added  in  his  next  and  subsequent 
editions  the  words  we  have  italicized  in  the  extract  from  his 
Commentaries ;  and  also,  fr'om  a  cautiousness  that  was  cer- 
tainly carried  to  an  extreme,  stated  in  a  note,  that  "  the  Su- 
preme Court  were  equally  divided  in  respect  to  the  above 
paragraph  or  proposition  in  the  text ; "  but  the  precise  proposi- 
tion in  the  text,  that  is,  as  it  now  stands,  with  the  added  clause, 
was  never  before  the  court;   nor  do  we  think  that  any  court 


(s)  2  Kent,  Com.  87.  gave  their  unanimous  opinion  against  the 

(t)  1  How.  219,  234.     In  this  case,  and  validity  of  the  marriage,  and  held,  that  by 

in  Londonderry  v.  Chester,  2  N.  H.  268,  tlie  law  of  England,  as  it  existed  at  the 

all  the  loading  authorities  upon  this  diffl-  time  of  the  man'iage  act,  a  contract  of 

cult  question  are  cited.  marriage  per  verba  de  prmsenti  was  indisso- 

(w)  In   the  case   of  Regina  v.  Millis,  luble  between  the  parties  themselves,  and 

10  CI.  &  F.  534,  on  appeal  from  Ireland  afforded  to  either  of  them,  by  application 

to  the  House  of  Lords,  the  Lords  Avere  to  the  spiritual  court,  the  power  of  com- 

equally  divided   on   the   same   question  ;  polling   the   solemnization   of   an    actual 

Lord  Brougham,  Lord  Denman,  and  Lord  marriage  ;   but  that  such   contract  never 

Campbell,  Being  in  favor  of  the  validity  of  constituted  a  full  and  complete  marriage 

the  marriage  at  common  law,  and  Lord  in  itself,  unless  made  in  the  presence  and 

Lyndhurst,    Lord    CoUenham,    and    Lord  with  the  inten-ention  of  a  minister  in  holy 

Abinger,   against    it.     The   question   had  orders.     The  civil  contract  and  the  relig- 

be«n  referred  by  the  Lords  to  the  Judges,  ious  ceremony  were  both  necessary  to  a 

and  Tindal,  C.  J.,  In  behalf  of  the  Judges,  perfect  marriage  by  the  common  law. 
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woiild  have  been  divided  upon  it ;  for  where  there  are  no  civil 
regulations  to  the  contrary,  what  is  to  prevent  parties  from 
marrying  in  any  way  they  prefer.  Their  division  was  upon  the 
question  whether  such  a  contract  of  marriage  be  valid  without 
reference  to  the  presence  or  absence  of  municipal  regulations, 
and  this  question  must  therefore  be  considered  as  an  open  one. 
In  Clayton  v.  Wardell,  (v)  it  is  declared  to  be  the  rule  of  the 
common  law,  that  a  "  valid  marriage  may  exist  without  any 
formal  solemnization ; "  but  the  marriage  in  that  case  was  de- 
nied for  other  reasons ;  and  we  know  of  no  case  in  which  a 
mere  agreement  to  marry,  with  no  formality  and  no  compliance 
with  any  law  or  usage  regulating  marriage,  is  actually  permitted 
to  give  both  parties  and  their  children  the  rights,  and  lay  them 
under  the  obligations  and  liabilities,  civU  and  criminal,  of  a 
legal  marriage,  (w) 

It  may  be  remarked,  that  the  practice  of  the  courts  in  this 
country,  in  one  respect,  seems  directly  opposed  to  the  rule  that 
"if  the  contract  be  made  per  verba  defuturo,  and  be  followed 
by  consummation,  it  amounts  to  a  valid  marriage,  and  is  equal- 
ly binding  as  if  made  in  facie  ecclesice."  (x)  For  a  very  large 
proportion  of  the  cases  in  which  an  action  is  brought  for  breach 
of  promise  of  marriage  come  within  this  definition.  The  man 
promised  marriage,  the  woman  accepted  and  returned  the 
promise,  and  thereupon  yielded  to  his  wishes.  It  is  a  question, 
which  we  haye  already  considered,  how  far  the  seduction  may 
be  given  in  evidence,  in  this  action  to  swell  the  damages  ;  but 
in  some  way  or  other,  if  the  fact  exists  it  is  usually  brought  out. 
Then  it  becomes  a  case  of  marriage,  if  it  be  indeed  law,  that  an 

(v)  4  Comst.  230.  (^)  I"  ^-^f"^  "■  J*™='.  1°  ^^-  f  .^• 

iw)  It  would  be  impossible  to  discuss     534,  it  seemed  to  be  the  universal  opmion 

this  subiect  fully,  either  in  the  text  or  in    that  marriage,  per  verba  defuturo  cum  cop- 

the  notes,  without  occupying  too  large  a  ula,  and  ^^i'^S?, ff^ J-f ''^  *  ^Xce' 
space.  I  would  refer,  therefore,  to  a  very  have  absolutely  *esaine  validity,  force 
elaborate,  and,  as  I  think,  accurate  inves-  and  effect,  whatev^-  'ha  .n^^^' be.  Pm«, 
ligation  of  the  authorities  and  the  law,  m  J.,  in  Clayton  .  Wardell,  denies  this^  In 
Tacon's  Addenda  to  Eoper  on  Husband  Stan- «.  Peck,  1  Hill  (N.  Y.),  294,  Mere 
and  Vif.  Vol  II.  pp.  445-475.  I  can-  is  a  *c(«m  to  the  effect  that  a  mere  agree- 
not  but  think  that  he  places  upon  strong  ment  to  marry,  cum  copula,  ^^J'^^f^^'- 
eronnds  his  conclusion  that  a  contract  of  riage ;  but  this  is  overthrown  m  Cheney 
inan-iagej9CT-  verba  depraesenti,Yiit\w\xt  cer-  v.  Arnold,  15  IS.  Jf .  34o. 
emony  or  celebration  of  any  kind,  does  not 
constitute  a  valid  marriage  at  common  law 
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agreement  to  marry,  per  verba  de  futuro,  followed  by  consum- 
mation, constitutes  marriage.  But  such  a  defence  was  never 
made  by  the  party,  nor  interposed  by  the  court.  It  is  true  that 
the  man  would  not  be  likely  to  make  this  defence,  for  that  would 
be  to  acknowledge  himself  the  husband  of  the  plaintiff.  But  if, 
in  such  an  action,  it  should  appear  that  the  parties  had  cele- 
brated a  regular  marriage,  in  facie  ecclesice,  and  were  unquestion- 
ably husband  and  wife,  certainly  the  court  would  not  wait  for 
the  defendant  to  avail  himself  of  that  fact,  but  as  soon  as  it  was 
clearly  before  them  would  stop  the  case.  For  if  they  were  once 
married,  no  agreement  of  both  parties,  and  no  waiver  of  both  or 
either,  would  annul  the  marriage.  And  the  circumstance  that 
this  objection  is  never  made,  where  it  appears  that  there  was  a 
mutual  promise  and  subsequent  cohabitation,  would  go  far  to 
show  that  the  courts  of  this  country  do  not  regard  such  a  con- 
tract, although  followed  by  consummation,  as  equivalent  to  a 
marriage  in  which  the  formalities  sanctioned  by  law  or  usage 
are  observed.  It  might  be  added,  that  such  a  provision  as  that 
contained  in  the  Revised  Statutes  of  Massachusetts  {y)  (which 
has  been  elsewhere  enacted),  woTild  seem  to  be  wholly  unneces- 
sary, if  words  of  present  contract,  with  consummation,  were  aU 
that  is  needed  to  render  marriage  valid. 

In  a  case  in  Massachusetts,  [z)  the  court  say :  "  But  in  the 
absence  of  any  provision  declaring  marriage  not  celebrated  in  a 
prescribed  manner  or  between  parties  of  a  certain  age  absolute- 
ly void,  it  is  held,  that  all  marriages  regularly  made  according 
to  the  common  law,  are  valid  and  binding,  although  had  in 
violation  of  the  specific  regulations  imposed  by  statute."  This 
language  differs  somewhat  from  any  used  elsewhere,  but  it 
leaves  the  question  undetermined,  because  it  does  not  decide 
how  marriages  are  to  be  "  regularly   made  according  to  the 

(ij)  C.  75,  §  24.     The  provision  con-  informality  in  the  manner  of  entering  the 

tained  in  tliat  section  is  as  follows  :     "  'So  intention  of  marriage,  or  in  the  publication 

marriage   solemnized  before  any  person  of  the  banns  ;  provided,  that  the  marriage 

professing  to  be  a  justice  of  the  peace,  or  be  in  other  respects  lawful,  and  be  con- 

a  minister  of  the  gospel,  shall  be  deemed  summated  with  a  full  belief,  on  the  part  of 

or  adjudged  to  be  void,  nor  shall  the  va-  the  persons   so   manied,   or  of  either  of 

lidity  thereof  be  in  any  way  affected,  on  them,  that  they  have  been  lawfidly  joined 

account  of  any  want  of  jurisdiction   or  in  raaniage." 

authority  in  such  supposed  justice  or  min-        (z)  Parton  v.  Hervey,  1  Gray,  119. 
ister,  or  on  account  of  any  omission  or 
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common  law  ;  "  and  what  is  more  important,  the  words  of  the 
court  must  be  considered  in  reference  to  the  case  before  them, 
which  was  whether  a  marriage  otherwise  valid,  could  be  avoided 
by  the  fact  that  the  wife  being  but  thirteen  years  of  age 
was  married  without  the  consent  of  her  parents,  which  mar- 
riage the  magistrate  was  on  that  account  prohibited  from  sol- 
emnizing, under  a  penalty.  The  court  determined,  that  in 
Massachusetts,  the  common  law  rule  which  fixes  twelve  as  the 
age  of  consent  of  females  and  fourteen  of  males,  prevails. 

But  a  precise  compliance  with  aU  the  requirements  of  law 
has  not  been  deemed  necessary ;  and  in  some  important  pro- 
visions it  has  been  held  that  a  disregard  of  them  was  punish- 
able, but  did  not  vitiate  the  marriage  ;  as  the  want  of  consent 
of  parents  or  guardians  where  one  party  is  a  minor,  or  an 
omission  of  the  publication  of  banns.  The  essential  thing 
seems  to  be  the  declaration  of  the  consent,  by  both  parties, 
before  a  person   authorized   to    receive  such  a  declaration  by 

law.  (a) 

Consent  is  the  essence  of  this  contract,  as  of  aU  others.  It 
cannot  be  valid,  therefore,  jf  made  by  those  who  had  not  suffi- 
cient minds  to  consent;  as  by  idiots  or  insane  persons.  (6) 
Such  marriages  are,  doubtless,  void  at  common  law,  and  by  the 
statutes  of  many  States.  It  is  usual,  however,  and  far  better, 
that  the  marriage  should  be  declared  void  by  a  competent  tri- 
bunal, after  a  judicial  ascertainment  of  the  facts.  Courts  hav- 
ing full  equity  powers  may  make  this  inquiry  and  decree,  (c) 
But  some  of  the  States  have  provided  for  doing  this  by  common 

law  courts. 

From  the  same  necessity  of  consent,  a  marriage  procured  by 

fal  Barton  v.   Hervey,   1   Gray,   119;  age  are  inyaM  unless  confirmed  by  co- 

MitfirdTworcester,  7  Mass.  48;  Ligo-  habitation   subsequent  to  those  ages  and 

^«    Buxton    2  Greenl.  102  ;  London-  do  not  subject  the  parties  marrymg  to  the 

5 1^'„   rh«ter  2  N  H  268.  punishment  of  bigamy  upon  remarrying. 

^    eS  «     Gun    2    Phillim.    19;  (c)  Wightman  „.  Wightman  4  Johns. 

(b)    Jjiiuott  u.    ^™'^'  ^,  Tr,iP„  -Rfln-  Ch  343.     In  True  u.  Eaiiney,  1   Foster 

Browning  v.  Reane  id.  69  ,  Trae  «  Kan  Ch.  ^43      I  ^^^  ^^^^  ^^^^^  J,  ^^^ 

pay  1  Foster  i^^f-J-^^^  ^ut  ,t  ,s  sa,^  (^ ^^^j ^     '^  „,„iage  „ull  for  imbeeility 

in  Vm.   ^•''^;J^"'^™'£^^t«''it  shall  bind  of  the  woman,  on  a  petition  of  her  next 

an  Idiot  '^"^^f.^^^  ■S'eT^f  efted    0  that  friend.     So  also  in  a  case  of  insanity  of 

^T'     TndtaShafher"   The  State,  20  the  wife  which  was  kept  conceakd  from 

OMoll"  was  A™  at  marriages 'by  her  husband  by  her    nends.     Keyes  .. 

boys  under  18  and  girls  under  14  years  of  Keyes,  2  Foster  (N.  H.),  554. 
VOL.   II.                                                  ^ 
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force  or  fraud  is  also  void;  but  the  force  and  fraud  must  be 
certain  and  extreme,  (d)  So  if  another  husband  or  wife  of  either 
of  the  parties  be  Uving.  (e)  Bigamy,  or,  as  it  should  be  called, 
polygamy,  is  an  indictable  offence  in  all  the  States  ;  but  excep- 
tions are  made  in  cases  of  long  absence,  with  belief  of  the  death 
of  the  party,  &c.  But  these  exceptions  to  the  criminality  of  the 
act  leave  the  question  as  to  the  validity  of  the  second  marriage 
as  they  were  before.  (/)  So  if  the  parties  are  within  the  pro- 
hibited degrees  of  kindred,  (g-)  The  age  of  consent  to  marriage, 
by  the  rules  of  the  common  law,  as  stated  by  Coke,  (k)  is  four- 
teen for  the  male,  and  twelve  for  the  female ;  these  rules  are 
borrowed,  perhaps,  from  the  Roman  law,  with  which  they 
agree ;  although  the  Roman  law  appears  to  have  provided  also 
that  parties  were  marriageable  whenever  they  had  arrived  at 
puberty.  If  the  marriage  take  place  when  one  is  of  sufficient 
age  —  as  the  husband  of  fifteen  —  and  the  other  within  the  age 
of  consent, —  as  the  wife  of  ten,  —  when  the  wife  reaches 
twelve,  the  husband  may  disagree  and  annul  the  marriage. 
Such,  at  least,  is  the  rule  as  laid  down  by  Coke,  {i)  He  adds, 
that  they  cannot  disagree  before  tlje  age  of  consent ;  but  this 
may  be  doubted ;  and  the  Revised  Statutes  of  Massachusetts 
seems  to  assume  that  they  may  disagree  within  nonage. 

The  consent  of  parents  or  guardians  to  the  marriage  of  minors, 
is  required  by  the  Roman  law,  the  maniage  acts  of  England, 
and  by  the  statutes  of  some  of  our  States  ;  but  not  by  common 
law,  nor  in  England  until  the  stat.  of  26  Geo.  II.  c.  33.  The 
English  statute  makes  the  marriage  of  minors,  without  such 

{d  )  Dalrymple  v.  Dalrymplc,  2  Hacrff.  that  a  marriage  between  a  man  and  the 

Cons.  10-t ;    Sullivan  i\  Sullivan,  id.  246.  dau.^liter  of  his  sister,  although  within  the 

(e)  Kiddlesden  v.  Wogan,  Cro.  E.  8.58  ;  Le\itical  degrees,  was  not  void,  but  only 

Pride  v.  Earle  of  Bath,  1  Salic.  120  ;  Mar-  vf)idable  ;  that  for  all  civil  purposes  such 

tin's  Heirs  v.  Martin,  2'2  Ala.  86.  marriages  are  valid  until  sentence  of  nul- 

(/ )  So  at  least  say  the  court  in  Fenton  lity  or  separation ;  and  thai  this  sentence 

u.  Eeed,  4  Johns.  53.  can   be   passed   only  during   the  lives  of 

iff)  Sutton   K.  WaiTen,   10   Met.   451.  both  parties.     The   diildren,  therefore,  of 

In  l;his  case  it  was  hdd,  that  the  intennar-  such  marriage,  after  the  death  of  either 

riage  of  a  man  and   his   mother's  sister,  party,  no  sentence  of  nullity  having  been 

though  void  by  the  law  of  Massachusetts,  passed  before  such  death,  are  legitimate  ; 

is   not  incestuous  by  tlie   law  of  nature,  and  if  the  husband  die,  the  wife  mayhap e 

and  was  not  void  by  the  law  of  England  her  dower. 

before  the  statute  of  6  Wm.  IV.  c.  54,  (A)   Co.  Lit.  78  b.     And  see  Parton  ». 

though  it   wag   voidable    by   process   in  Hervey,  1  Gray,  119. 

the  'icclesiaatical   court.     In  Bonham   v.  (i)  Co.  Lit.  79  b. 
Badgley,  2   Gilman,  622,  it  was  decided, 
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consent,  absolutely  void.  In  this  country  that  would  depend 
upon  the  statutes  of  the  several  States.  Generally,  if  not  uni- 
versaUy,  the  marriage  would  be  held  vaUd,  although  the  person 
celebrating  it  might  be  punishable,  (j) 

It  has  been  held  in  England,  that  a  marriage,  not  lawfully 
celebrated,  by  reason  of  the  fraud  of  one  of  the  parties,  shaU  yet 
be  held  valid  in  favor  of  the  innocent  party.  As  in  case  of 
a  misnomer  of  the  wife  by  the  husband's  fraud,  (k)  So  where 
the  husband  falsely  imposed  upon  the  wife  a  forged  or  un- 
authorized  license,  and  a  pretended  clergyman.  (I)  In  the 
statutes  of  some  of  the  States  there  aje  provisions  to  the  same 
effect. 

The  operation  of  the  lex  loci  upon  marriage  and  the  rights  of 
the  married  parties,  have  given  rise  to  some  questions,  which  we 
shall  consider  when  we  treat  of  the  Law  of  Place. 


SECTION  V. 


DIVORCE. 

Neither  the  courts  of  common  law  nor  the  equity  courts  of 
England,  decree  divorce.  Almost  all  questions  of  marriage  are 
there  decided  by  the  spiritual  courts,  having  been  originally 
under  the  cognizance  and  jurisdiction  of  the  bishops.      The 

{j)  It  has   been   so  decided  in  Massa-  Mayliew,  decided  by  the  same  judge,  are 

chusetts.      Parton    v.  Hervey,    1    Gray,  also   cited   in  the  same  note.     In   these 

1 19.  there  was   an  error  of  the  name,  but  the 

{k)  King  V.  Wroxton,  4  B.  &  Ad.  640.  marriages  were   not  annulled.    From  all 

It  is   held  in  this  case   that  a  marriage  is  the  cases  taken  together,  it  might  perhaps 

not  void  because  the  banns  were  published  be  inferred,  that  a  mere  error  in  the  name 

under  false  names,   unless   both  parties  would  not  make  a  marriage  void   (espec- 

were  privy  to  such  false  publication.    See  ially  if   a   name  acquired  by  reputation 

also,  King  v.  BilUngshurst,  3  M.  &  Sel.  were   used),   unless    there   were  circum- 

250.     In  a  note  to  this  case  are   given  at  stances  of  fraud,  or  other  objection.     But 

length   Frankland  v.  Nicholson,  Pougett  in  Cope  v.  Burt,  1  Hagg.  Cons.  438,  Sir 

V.  Tompkins,  and  Mather  v.  Ney,  decided  W.  Scott  seems  to  insist  that  it  is  essen- 

by  Sir  W.  Scott,  in  all  of  which  the  banns  tially  necessary  that  the  banns  should  be 

were  erroneous  in  the  name  of  one  of  the  published  in  the  true  names, 
parties,   and   the   marriage   was  declared         (l)    Dormer    v.  Williams,    1    Curteis, 

void  ab  initio.    But  in  the   two  first  cases  870  ;    Lane   v.   Goodwin,   4  Q.   B.  361 ; 

there  were  circumstances  of  fraud.    Heffer  Clowes  i^.  Clowes,  3   Curteis,  18.5. 
V.  Heffer,  Tree  v.  Quin,  and  Mayhew  v. 
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spiritual  courts  sometimes  decree  that  a  mamage  was  void  a& 
initio,  and  sometimes  grant  a  divorce  from  bed  and  board,  but 
never  a  divorce  from  the  bond  of  marriage.  This  complete 
divorce  occm-s  in  England  only  when  parliament,  by  a  private 
act  made  for  the  case,  annuls  a  marriage.  But  it  is  not  so  in 
this  country.  Very  early  in  the  settlement  of  New  England,  as 
we  learn  from  Mather's  Magnalia,  the  question  was  put  to  the 
clergy  whether  adultery  was  a  sufficient  cause  for  divorce  ;  and 
they  answered  that  it  was.  The  courts  of  law  thereafter  de- 
creed divorce  in  such  cases,  and  this  law  and  practice  became 
nearly  universal  through  this  country.  For  many  years,  how- 
ever, a  divorce  a  vinculo  was  granted  for  no  other  cause  than 
adultery,  the  law  being  made  to  conform  to  what  was  regarded 
as  the  positive  requirement  of  Scripture.  At  length,  however, 
the  severity  of  this  rule  was  modified.  Divorce  a  vinculo  was 
permitted  for  other  causes ;  as  desertion,  cruelty,  sentence  to 
long  imprisonment,  and  the  hke.  The  law  and  practice  in  this 
respect  differ  in  the  different  States,  being  precisely  alike  in  no 
two  of  them,  (m)  And  in  some,  the  facility  of  obtaining  a  di- 
vorce has  certainly  bfien  carried  quite  far  enough. 

A  divorce  a  vinculo  annuls  the  marriage  altogether ;  and  it 
restores  the  parties  to  all  the  rights  of  unmarried  persons,  and 
relieves  them  from  all  the  liabilities  which  grew  out  of  the  mar- 
riage, except  so  far  as  may  be  provided  by  statute,  or  made  a 
part  of  the  decree  of  divorce  by  the  courts.  Thus,  it  is  a  pro- 
vision of  some  of  our  State  statutes  on  this  subject,  that  the 
guilty  party  shall  not  marry  again.  And  the  court  generally 
have  power  to  decree  terms  of  separation,  as  to  alimony,  care 
and  possession  of  children,  and  the  like.  In  practice,  proper 
precautions  are  used  to  prevent  a  divorce  from  being  obtained 
by  coUusion ;  it  not  being  granted  merely  upon  the  consent  or 
on  the  default  of  the  party  charged,  but  only  on  proof  of  the 
cause  alleged,  (w) 

(m)  Under  the  statute  of  PennsylvaBia,  of  violence,  such  as  pulling  or  twisting  her 
allowing  divorce  to  the  wife  when  the  hus-  nose,  though  done  in  rudeness  and  anger, 
band  has  "  offered  such  indignities  to  her  does  not  bring  the  Irasband  within  the  pro- 
person  as  to  re«ider  her  condition  intol-  visions  of  the  act.  Richards  v.  Richards, 
erable,  and  life  burdensome,  and  thereby  37  Penn.  St.  225. 

forced  her  to  withdraw  from  his  home  and  (n)  Indeed,  so  careful  are  the  courts  to 
family,"  it  has  been  hdd,  that  a  single  act  ,  guard  against  any  collusion  between  the 
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It  has  been  held  very  distinctly,  (o)  and  quite  as  emphatically 
denied,  (p)  that  the  adultery  of  the  wife,  when  insane,  is  a 
sufficient  cause  for  a  divorce  a  vinculo. 

The  courts  may  also  decree  a  divorce  a  mens  a  et  thoro ;  and 
this  kind  of  divorce  was  once  the  most  common.  But  most  of 
the  causes  which  formerly  only. sufficed  for  a  divorce  from  bed 
and  board,  are  now  very  generally  made  sufficient  for  a  divorce 
from  the  bond  of  marriage.  In  general,  a  woman  divorced 
from  the  bed  and  board  of  her  husband,  acquires  the  rights, 
as  to  property,  business,  and  contracts,  of  an  unmarried  woman. 
And  her  husband  is  freed  from  his  general  obligation  to  main- 
tain her,  the  courts  having  power,  which  they  usually  exercise, 
of  decreeing  such  maintenance  from  the  husband  as  his  means, 
and  the  character  and  circumstances  of  the  case  render  proper,  [q) 


parties,  one  of  whom  has  applied  for  a 
divorce,  that  although  the  respondent  be 
defaulted,  yet  the  alleged  cause  of  divorce 
must  be  as  distinctly  and  satisfactorily 
proved  as  in  other  instances.  So  likewise 
must  the  fact  of  marriage.  Williams  v. 
Williams,  3  Greenl.  135.  And  a  divorce 
a  vinculo,  for  the  adultery  of  the  husband, 
has  been  frequently  refused  where  the 
onlg  proof  was  the  defendant's  admission 
of  the  fact.  Holland  v.  Holland,  2  Mass. 
154;  Baxter  •).  Baxter,  1  id.  346.  And 
this  is  done  to  avoid  the  possibiUty  of  col- 
lusion. But  if  it  distinctly  appear  that 
the  confessions  were  given  under  circum- 
stances showing  there  was  no  collusion, 
the  defendant's  confessions  are  held  suffi- 
cient. Billings  V.  Billings,  11  Pick.  461  ; 
Vance  v.  Vance,  8  Greenl.  132;  Owen  o. 
Owen,  4  Hagg.  Ecc.  261.  So  the  record 
of  the  conviction  of  the  party  upon  an 
indictment  for  the  same  offence  is  admis- 
sible after  default,  and  is  sufficient  proof 
of  the  marriage  and  the  crime.  Randall 
V.  Kandall,  4  Greenl.  326  ;  Anderson  y. 
Anderson,  id.  100.  Unless  such  convic- 
tion was  had  upon  the  testimony  of  the 
wife  as  it  might  have  been  where  the 
charge  in  the  indictment  was  an  assault 
and  battery  upon  her.  Woodruff  v. 
Woodruff,  11  Me.  475. 

(o)  Matehin  v.  Matehin,  6  Penn.  St. 
332 

(p)  Nichols  V.  Nichols,  S.  Ct.  of  Vt. 
1858,  21  Law  Rep.  494. 

(q)  Dean  v.  Richmond,  5  Pick.  461, 
Where  it  was  held,  that  a  wife  divorced  a 


mensa  et  thoro  may  be  sued,  or  sue,  as  a 
feme  sole.  Parker,  C.  J.,  in  delivering 
the  opinion  of  the  court,  after  quoting 
from  2  Kent,  Com.  136,  as  "a  recently 
published  book,  which  I  trust,  from  the 
eminence  of  its  author,  and  the  merits  of 
the  work,  will  soon  become  of  common 
reference  in  our  courts,"  says :  "  So  far 
as  this  opinion  relates  to  the  case  of 
divorce,  we  fully  concur  with  him,  and 
are  satisfied  that,  although  the  man'iage  is 
not  to  all  purposes  dissolved  by  a  divorce 
a  mensa  et  thoro,  it  is  so  far  suspended  that 
the  wife  may  maintain  her  rights  by  suit, 
whether  for  injuries  done  to  her  person  or 
property,  or  in  regard  to  contracts  express 
or  implied  arising  after  tlie  divorce ;  and 
that  she  shall  not  be  obliged  to  join  her 
husband  in  such  suit;  and  to  the  same 
extent  she  is  liable  to  be  sued  alone,  she 
being  to  all  legal  intents  a  feme  sole  in 
regard  to  subjects  of  this  nature.  Such, 
however,  is  not  the  law  of  England,  it 
having  been  recently  decided  that  cover- 
ture is  a  good  plea,  notwithstanding  a 
divorce  a  mensa  et  thoro.  Lewis  v.  Lee, 
3  B.  &  C.  291.  But  the  difference  in  the 
administration  of  their  law  of  divorce  and 
ours,  and  the  power  of  the  Court  of 
Chancery  there  to  protect  the  suffering 
party,  will  sufficiently  account  for  the 
seeming  rigor  of  their  common  law  on 
this  subject.  If  the  husband  is  not  liable 
for  the  'debts  of  the  wife,  after  a  divorce 
a  mensa,  the  chief  reason  for  denying  her 
the  right  to  sue  alone  fails."  See  also, 
Pierce  v.  Buraham,  4  Met.  303. 
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CHAPTER  XL 

BAILMENT. 

The  Law  of  Bailment  has  received  in  modern  times  a  more 
systematic  arrangement  than  formerly,  and  a  more  profound 
and  accurate  investigation  into  its  principle?.  But  it  was 
always,  though  not  under  the  same  name,  a  branch  of  the  com- 
mon law,  and  some  of  its  principles  are  as  ancient  as  any  part 
of  that  law.  Sir  William  Jones  speaks  of  it  as  referred  to  in 
the  books  of  Moses,  and  as  quite  fuUy  developed  among  the 
Greeks.  But  in  fact,  much  law  on  the  topics  which  are  now 
considered  under  the  head  of  Bailment,  must  exist  in  aU  nations 
who  make  any  approach  to  civilization.  For  there  must  always 
be  something  of  borrowing,  lending,  hiring,  and  of  keeping 
chattels,  carrying  or  working  upon  them,  for  another ;  and  all 
this  is  embraced  within  Bailment.  The  word  is  from  the  Nor- 
nan  French  bailler,  to  deliver.  Whatever  is  dehvered  by  the 
owner  to  another  person,  in  any  of  the  ways  or  for  any  of  the 
purposes  above  mentioned,  is  bailed  to  him  ;  and  the  law  which 
determines  the  rights  and  duties  of  the  parties,  in  relation  to 
the  property  and  to  each  other,  is  the  law  of  Bailments. 

Sir  William  Jones,  in  1781,  published  his.  brief  essay  on  the 
law  of  Bailments.  This  work  first  gave  to  the  subject  sys- 
tematic form.  It  was  at  that  time  eminently  useful,  and  has 
always  been  celebrated.  As  a  literary  and  philosophical  pro- 
duction, manifesting  much  learning  in"  the  Roman  civil  law,  it 
has  great  merit ;  but  as  a  law-book  for  present  use,  it  now  pos- 
sesses less  value.  In  the  2  Anne,  Lord  Holt,  in  the  case  of 
Coggs  V.  Bernard,  (-a)  laid  the  foundations  of  this    system  of 

(a)  2  Ld.  Raym.  909.     This  celebrated  eminent  judge,   Sir  John   Holt,   may  be 

case  is  referred  to  in  the  groat  majority  of  said  to  have   laid  the  foundation   of  the 

subsequent  cases  which  relate  to  the  re-  Law  of  Bailment  for  England.     He  bor- 

eponsibility  of  a  bailee.    In  this  case,  that  rows  most,  perhaps  all,  of  his  principles 
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law,  building  it,  however,  on  principles  deducible  from  or  har- 
monizing with  existing  English  jurisprudence,  although  he 
used  an  arrangemenrt  and  nomenclature  borrowed  from  the  civil 
law. 

A  bailee  is  always  responsible  for  the  property  delivered  to 
him ;  but  the  degree  and  measure  of  this  responsibility  vary 
from  one  extreme  to  another.  He  is  bound  to  take  care  of  the 
property;  but  the  question  always  occurs,  what  care?  It  is 
obviously  impossible  to  measure  the  requirement  of  care  with 
exact  precision.  But,  for  their  assistance  in  doing  this,  courts 
have  established  three  kinds  or  degrees  of  care,  as  standards. 
There  is,  perhaps,  no  better  definition  of  these,  than  that  given 
by  Sir  William  Jones.  First,  shght  care,  which  is  that  degree 
of  cai-e  which  every  man  of  common  sense,  though  very  absent 
and  inattentive,  applies  to  his  own  affairs ;  secondly,  ordinary 
care,  which  is  that  degree  of  care  which  every  person  of  com- 
mon and  ordinary  prudence  takes  of  his  own  concerns  ;  thirdly, 
great  care,  which  is  the  degree  of  care  that  a  man  remarkably 
exact  and  thoughtful  gives  to  the  securing  of  his  own  property. 
It  is  obvious  that  the  degree  of  care  required  measures  the  de- 
gree of  negligence  which  makes  the  bailee  responsible  for  loss 
of  or  injury  to  the  thing  bailed.  There  are,  therefore,  three  de- 
grees of  negligence.  The  absence  of  slight  care  constitutes 
gross  negligence ;  the  absence  of  ordinary  care  constitutes  ordi- 
nary negligence ;  the  absence  of  great  care  constitutes  shght 
negligence.  The  general  purpose  of  the  Law  of  Bailment  is 
to  ascertain  whenever  loss  of  or  injury  to  a  thing  bailed  occurs, 
to  what  degree  of  care  the  bailee  was  bound,  and  of  what 
degree  of  negligence  he  has  been  guilty.  {To) 

For  this  purpose  bailees  are  sometimes  distributed  into  three 
general  classes,  corresponding  with  the  three  degrees  of  care 
and  negligence  aheady  referred  to.     ^\lq  first  of  these  is,  where 

from  the  civil  law.     And  he  gave  at  once  So  that  thej  have  passed  through  all  sub- 

a,  proof  of  the  wisdom  of  that  law,  and  of  sequent  adjudications  with  but  little  essen- 

his  own   sagacity  in   seizing  those  of  its  tial  ehangfe. 

principles  which  had  been  adopted  by  or        [h]  For  an  able  criticism  upon  the  defi- 

were  applicable  to  the  common  law,  and  nitions   and   classification  of  negligence, 

in  stating  them  with  great   accuracy  of  see  Steamer  New  World  y.  King,  16  How. 

definition,  and  with  the  modifications  re-'  469.     See  also,  Blythe  v.  Waterworks,  36 

quired  to  adapt  them  to  the  common  law.  E.  L.  &  E.  506,  s.  o.  11  Exch.  781. 
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the  bailment  is  for  the  benefit  of  the  bailor  alone.  In  this  class 
but  slight  care  is  required  of  the  bailee,  and  he  is  responsible 
only  for  gross  negligence.  The  second  is,  where  the  bailment 
is  for  the  benefit  of  the  bailee  alone.  In  this  class  the  greatest 
care  is  required  of  the  bailee,  and  he  is  responsible  for  slight 
negligence.  The  third  is,  where  the  bailment  is  for  the  benefit 
both  of  bailor  and  bailee.  In  this  class,  ordinary  care  is  required 
of  the  bailee,  and  he  is  responsible  for  ordinary  neghgence. 
We  shall  also  see,  presently,  that  there  are  bailees  of  whom  the 
utmost  possible  care  is  required,  and  who  are  responsible  for 
the  slightest  possible  negligence,  and  others  who  are  responsible 
when  guilty  of  no  negligence  whatever. 

Courts  and  writers  have  sometimes  spoken  of  gross  negli- 
gence as  the  same  thing  as  fraud ;  but  this  is  inaccurate,  (c) 
There  are  bailees  who  should  not  be  held  responsible  but  for 
the  grossest  negligence,  and  it  is  often  difficult  to  distinguish 
between  such  cases  and  those  where  there  is  reasonable  sus- 
picion of  fraud;  for  such  negligence  generally  justifies  such 
suspicion.     But  that  the  law  makes  this  distinction  is  certain. 

There  have  been  many  different  classifications  of  the  kinds  of 
bailments ;  [d)  but  we  prefer  and  shaU  use  that  of  Sir  William 

(c)  In  the  case  In  re  Hall  &  Hinds,  2  the  cml  law ;  he  does  not  mean  that  this 

Man.  &  G.  852,  Tindal,  C.  J.,  says  :  "  Lata  evidence  is  conclusive  ;  or,  that  if  it  be  re- 

CMlpa  or  crassa  nefiUyeniia,  both  by  the  civil  butted,  and  the  neglia'cnce  cleared   from 

law  and  our  own,  approximates  to,  and  in  all  stain  of  actual  fraud,  it  will  not  remain 

many  instances  cannot   be  distinguished  gross  negligence.     In  other  words,  gross 

from,  doJus  malus  or  misconduct."     There  negligence  is  not  fraud  by  inference   of 

may  be  instances  in  which   these  cannot  law,  but  may  go  to  a  jury  as  evidence  of 

be  discriminated  in  fact,  but  they  are  en-  fraud. 

tirely  distinct  in  law.  In  Wilson  v.  Y.  &  (d)  There  are  two  classifications  of  the 
M.  Railroad  Co.  11  Gill  &  J.  58,  79,  the  various  kinds  of  bailments  which  have  be- 
court  say:  "  We  do  not  think  that  gross  come  very  celebrated  in  the  I'nglish  and 
negligence  would,  in  construction  of  law,  American  law  —  that  of  Lord  Huh,  in  the 
amount  to  fraud,  but  was  only  evidence  case  of  Coggs  v.  Bernard,  sapra,  and  that 
to  be  left  to  the  jury,  from  which  they  of  Sir  William  Jones,  in  his  essay  on 
might  infer  fraud,  or  the  want  of  bona  bailments.  We  shall  give  them  both  in 
fides."  In  Goodman  «.  Harvey,  4  A.  &  their  author's  own  language.  'LovA  Holt's 
B.  876,  Lord  Denman  says  :  "Gross  neg-  is  as  follows  :  "  Tliere  arc,"  says  he,  "six 
ligence  may  be  evidence  of  mala  fides,  but  sorts  of  bailments.  The  first  sort  of  bail- 
it  is  not  the  same  thing."  This  is  quoted  ment  is,  a  bare  naked  bailment  of  goods, 
with  approbation  in  Jones  v.  Smith,  1  delivered  by  one  man  to  anotlier  to  keep 
Hare,  71,  and  Vice-Chancellor  Wigra7n  for  the  use  of  the  bailor;  and  this  I  call 
adds  :  "  The  doctrines  of  law  and  equity  a  depositum,  and  it  is  that  sort  of  bailment 
upon  this  point  ought  to  be  concurrent."  which  is  mentioned  in  Southcote's  case. 
When  Lord  Holt,  in  Coggs  v.  Bemard,  The  second  sort  is,  when  goods  or  chattels 
says,  that  gross  negligence  is  looked  upon  that  are  useful  are  lent  to  a  {neni  gratis 
as  evidence  of  fraud,  lie  adopts  a  rule  of  to  be  used  by  him ;   and  this  is  called 
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Jones,  which  varies  somewhat  from  Lord  Holfs.  And  we  shall 
speak  successively  of 

First,  Depositum,  or  deposit  without  compensation  or  reward. 

Second,  Mandatum,  or  gratuitous  commission,  wherein  the 
mandatary  agrees  to  do  something  with  or  about  the  thing 
bailed. 

Third,  Commodatum,  or  loan,  where  the  thing  bailed  is  lent 
for  use,  without  pay,  and  is  to  be  itself  returned. 

Fourth,  PiGNUS,  or  pledge,  where  the  thing  bailed  is  security 
for  debt. 

Fifth,  LocATio,  or  hiring,  for  a  reward  or  compensation. 


SECTION    I. 

DEPOSITUM. 

Where  a  thing  is  placed  with  a  depositary,  to  be  kept  for  a 
time,  and  returned  when  called  for,  the  depositary  to  have  no 


commodatum,  because  the  thing  is  to  be  re- 
stored in  specie.  The  third  sort  is,  when 
goods  are  left  with  the  bailee  to  be  used 
by  him  for  hire ;  this  is  called  locatio  et 
conductio,  and  the  lender  is  called  locator, 
and  the  borrower  conductor.  The  fourth 
sort  is,  when  goods  or  chattels  are  deliv- 
ered to  another  as  a  pawn,  to  be  a  security 
to  him  for  money  borrowed  of  him  by  the 
bailor;  and  this  is  called  in  Latin  vadium, 
and  in  English  a  pawn  or  pledge.  The 
fifth  sort  is,  when  goods  or  chattels  are  de- 
livered to  be  carried,  or  something  is  to  be 
done  about  them,  for  a  reward  to  be  paid 
by  the  person  who  delivers  them  to  the 
bailee,  who  is  to  do  the  thing  about  them. 
The  sixth  sort  is,  when  there  is  a  deliveiy 
of  goods  or  chattels  to  somebody,  who  is 
to  cany  them  or  do  something  about  them 
gratis,  without  any  reward  for  such  his 
work  or  carnage."  Upon  this  classiflca- 
tiou  Sir  William  Jones  has  made  the  fol- 
lowing obseiwations :  "  His  division  of 
bailments  into  six  sorts  appears,  in  the 
first  place,  a  little  inaccurate ;  for,  in  truth, 
his  fifth  sort  is  no  more  than  a  branch  of 
his  third,  and  he  might,  with  equal  rea- 
son, have  added  a  seventh,  since  the  fifth 
is  capable  of  another  subdivision.  I  ac- 
knowledge, therefore,  but  five  species  of 


bailments,  which  I  shall  now  enumerate 
and  define,  with  all  the  Latin  names,  one 
or  two  of  which  Lord  Holt  has  omitted. 
1.  Depositum,  which  is  a  naked  bail- 
ment, without  reward,  of  goods,  to  ha  kept 
for  the  bailor.  2.  Mandatdm,  or  cam- 
mission,  when  the  mandatary  undertakes, 
without  recompense,  to  do  some  act  about 
the  things  bailed,  or  simply  to  camj  them ; 
and  hence  Sir  Henry  Finch  divides  bail- 
ment into  two  sorts,  to  keep,  and  to  employ. 
3.  Commodatum,  or  loan  for  use;  when 
goods  are  bailed,  without  pay,  to  be  used 
for  a  certain  6me  by  the  bailee.  4.  Pio- 
NOEi  AccEPTUM,  when  a  thing  is  bailed 
by  a  debtor  to  his  creditor  in  pledge,  or  as 
a  security  for  the  debt.  .5.  Locatum,  or 
Amny,  which  is  always  for  a.  reward;  and 
this  bailment  is  either,  1.  Locatio  rei,  by 
which  the  hirer  gains  the  temporary  use 
ofihe  tiling;  or,  2.  Locatio  operis  faciendi, 
when  work  and  labor,  or  care  and  pains, 
are  to  be  performed  or  bestowed  on  the 
thing  delivered  ;  or,  3.  Locatio  operis  mer- 
c/um  vehendarum,  when  goods  are  bailed 
for  the  purpose  of  being  carried  frcm 
place  to  place,  either  to  a  public  carrier,  or 
to  a  private  person."  See  Jones  on  Bailm. 
35. 


90 


THE   LAW   OF   CONTRACTS. 


[book  m 


compensation,  the  benefit  of  ttie  transaction  is  wholly  on  the 
side  of  the  bailor,  and  the  bailee  is  liable  only  for  gross  neg 
ligence.  (e)     By  the  Roman  law  he  was  answerable  only  for 


(e)  This  has  been  the  clearly  established 
law  ever  since  the  case  of  Coggs  v.  Ber- 
nard. Lord  Coke,  however,  in  South- 
cote's  case,  4  Rep.  83  b,  and  in  Co.  Lit. 
89  a,  laid  down  a  different  rule.  He 
stated  the  law  to  be,  that  a  gratuitous 
bailee  must  answer  for  the  goods  deliv- 
ered to  him  at  his  peril,  unless  he  has 
made  a  special  agreement  to  take  such 
care  of  them  only  as  he  takes  of  his  own 
goods  ;  "  for  to  be  kept  and  to  be  safely- 
kept  is  all  one  inlaw."  But  the  profession 
seem  never  to  have  been  satisfied  with 
Lord  Coke's  mle.  For  it  was  denied  to  be 
law  in  33  Car.  II.  by  Pemberton,  C.  J.,  in 
the  case  of  Rex  v.  Hertford,  2  Show,  172, 
and  again  in  13  Wm.  III.  by  Holt,  C.  J., 
in  the  case  of  Lane  v.  Cotton,  12  Mod. 
472,  487  ;  and  finally  it  was  expressly 
overruled  by  the  whole  Court  of  Queen's 
Bench,  in  2  Anne,  in  the  case  of  Coggs  v. 
Bernard.  And  Holt  C.  J.,  in  the  latter 
case,  said,  that  tlie  rule  stated  in  the  text 
had  always  been  acted  upon  at  Guildhall, 
contrary  to  the  opinion  of  Lord  Coke,  par- 
ticularly during  all  of  Cliief  Ju.stice  Pem- 
berton's  time,  and  ever  since.  The  whole 
matter  of  the  hability  of  a  depositary  was 
much  discussed  in  the  case  of  Foster  v. 
The  Essex  Bank,  17  Mass.  479.  The 
facts  in  that  case  were,  that  the  plaintiff's 
testator  had  deposited  at  the  Essex  Bank, 
for  safe  keeping,  a  chest  containing  a  large 
quantity  of  gold.  Some  time  after  the  de- 
posit was  made,  the  gold  was  taken  from 
the  chest  and  put  in  a  cask,  from  whence 
the  greater  part  of  it  was  fraudulently 
and  secretly  taken  by  the  cashier  and  chief 
clerk,  who  appropriated  it  to  tlieir  own 
use,  and  aftenvards  absconded,  having 
also  defrauded  the  bank  of  the  greater 
part  of  its  capital.  Tliis  was  done  witli- 
out  the  knowledge  of  any  of  the  directors, 
or  members  of  the  corporation.  The  de- 
posit in  question  was  kept  in  the  vault,  in 
the  same  manner,  and  with  the  same  care, 
as  other  special  deposits,  and  as  the  specie 
of  the  bank ;  and  the  cashier  and  the 
clerk  sustained  fair  reputations,  until  the 
time  of  their  absconding.  The  court  held 
that  the  bank  was  not  liable.  And  Parker, 
C.  J.,  said  ;  "  The  dictum  of  Lord  Coke, 
that  the  bare  acceptance  of  goods  to  keep 
implies  a  piomise  to  keep  them  safely,  so 
that  the  depositary  will  bo  liable  for  loss 
by  stealth  or  accident,  is  entirely  exploded ; 


and  Sir  W.  Jones  insists  that  such  a  harsh 
principle  cannot  be  inferred  from  South- 
cote's  case,  on  which  Lord  Coke  relied ; 
the  judgment  in  tliat  case,  as  tlie  modem 
civihan  thinks,  being  founded  upon  the 
particular  state  of  the  pleadings  from 
which  it  might  be  infeired,  either  that 
there  was  a  special  contract  to  keep  safely, 
or  gx'oss  negligence  in  the  depositary.  But 
as  the  judges,  Gawdy  and  Clench,  who 
alone  decided  that  cause,  said,  that  the 
plaintiff  ought  to  recover,  because  it  was 
not  a  special  bailment,  by  which  the  de- 
fendant accepted  to  keep  tliem  as  his  own 
proper  goods,  and  not  otherwise ;  the  in- 
ference which  Lord  Coke  drew  from  the 
decision,  that  a  promise  to  keep  implied  a 
promise  to  keep  safely,  even  at  the  peril  of 
thieves,  was  by  no  means  unwarranted. 
But  the  decision,  as  well  as  the  dictum  of 
Lord  Coke  in  his  commentary,  were  fully 
and  explicitly  overruled  by  all  the  judges 
in  the  case  of  Coggs  v.  Bernard,  and  upon 
the  most  sound  principles.  It  is  so  con- 
sidered in  Hargrave  and  Butler's  note  to 
Co.  Lit.  n.  (78),  and  all  the  cases  since 
have  adopted  the  principle,  that  a  mere  de- 
positary, without  any  special  undertaking, 
and  without  reward,  is  answerable  for  the 
loss  of  the  goods  only  in  case  of  gross 
negligence ;  which,  as  is  everywhere  ob- 
served, bears  so  near  a  resemblance  to 
fraud,  as  to  be  equivalent  to  it  in  its  effect 
upon  contracts.  Indeed  the  old  doctrine, 
as  stated  in  Southcote's  case,  and  by  Lord 
Coke,  has  been  so  entirely  reversed  by 
the  more  modern  decisions,  that,  instead 
of  a  presumption  arising  from  a  mere  bail- 
ment, that  the  party  undertook  to  keep 
safely,  and  was  therefore  chargeable,  un- 
less he  proved  a  special  agi-eement  to  keep 
only  as  he  would  his  own ;  the  bailor,  if 
he  would  recover,  must,  in  addition  to  the 
mere  bailment  allegeil  and  proved,  prove 
a  special  undertaking  to  keep  the  goods 
safely ;  and  even  then,  according  to  Sir 
William  Jones,  the  depositary  is  liable  only 
in  case  of  oidinary  neglect,  which  is  such 
as  would  not  be  suffered  by  men  of  com- 
mon prudence  and  discretion  ;  so  that  if 
goods  deposited  with  one  wlio  enj;aged  to 
keep  them  safely  were  stolen,  without  the 
fault  of  the  bailee,  he  having  taken  all 
reasonable  precautions  to  render  tliem 
safe,  the  loss  would  fall  upon  the  owner, 
and  not  the  bailee." 
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fraud ;  for  if  the  bailor  thus  deposited  goods  with  a  negligent 
person,  he  took  upon  himself  the  risk  of  negligence.  So  it 
seems  to  have  been  held  by  Bracton,  (/)  who  copied  from  the 
Roman  law.  But  by  the  English  and  American  law,  such 
bailee  is,  as  we  have  seen,  liable  for  gross  negligence,  although 
he  may  have  been  wholly  innocent  of  any  fraudulent  intent. 
It  is  impossible  to  lay  down  any  rule  or  principle,  which  will  be 
in  all  cases  a  reliable  test  as  to  what  constitutes  gross  negli- 
gence. The  question  must  always  depend  upon  several  cir- 
cumstances ;  such  as  the  nature  and  quality  of  the  goods  bailed 
and  the  character  and  customs  of  the  place  where  the  trust  is 
to  be  executed.  What  would  amount  to  more  than  ordinary 
diligence  in  the  case  of  a  chattel  of  great  bulk  and  Uttle  value, 
might  be  very  gross  negligence  in  the  case  of  a  bag  of  gold 
coin,  or  a  parcel  of  valuably  papers.  Again,  what  would  be  a 
sufficient  degree  of  diligence  in  a  thinly-peopled  country,  might 
be  very  culpable  negligence  in  a  thickly-inhabited  city,  {g)  It 
has  been  very  commonly  stated  by  writers,  and  is  said  in  some 
cases,  that  a  depositary  is  not  Uable,  as  for  gross  neghgence,  if 
he  shows  that  he  has  taken  as  much  care  of  the  goods  of  the 
bailor  as  he  has  of  his  own ;  but  this  is  not  law,  (A)  and  al- 


(/)  Lib.  3,  c.  2,  fol.  99  b.  him,  that  he  has  been  equally  negligent 

(g)  It  was  held,  in  the  case  of  Doorman  in  regard  to  his  own  property.     The  first 

V.  Jenkins,  2  A.   &  E.  256,  after  much  case  that  we  have  seen,  going  to  this  point, 

consideration,  that  the  question  of  gross  is  that  of  Rooth  v.  Wilson,  1  B.  &  Aid. 

negligence  was  rather  a  question  of  fact  59.     That   was    an    action   on  the   case 

for  the  jury  than  of  law  for  the  court,  against  the   defendant  for  not  repaiiing 

But  this  does  not  remove  all   diSaculty  the  fences  of  a  close  adjoining  that  of  the 

from  the  question,  what  constitutes  gross  plaintiff,  whereby  a  certain  'horse  of  the 

negligence.     For  it  is  obvious   that  the  plaintiff,  feeding  in  the  plaintiff's  close, 

jury  should  receive  instructions  from  the  through  the  defects  and  insufficiencies  of 

court  to   guide   them    in    forming    their  the  fences,  fell  into  the  defendant's  close 

judgment.  and  was  killed.     The  defendant  pleaded 

(A)  It  seems  very  clear  that  this  is  not  the  general  issue,  and  on  the  trial  it  ap- 

a  reliable  test.     For  we  have  ah-eady  seen  peared  that  the  horse  was  the  property  of 

that  a  depositary  is  liable  for  gross  negli-  the  plaintiff's  brother,  who  sent  it  to  him 

eence  thoun-h  a  jury  may  be  satisfied  that  on  the  night  before  the  accident ;   that  the 

he  is  'wholly  innocent  of  any  fraudulent  plaintiff^  put  it  into  his  stable  for  a  short 

intent :  and  it  is  obvious  that  persons  even  time,  and  then  turned  it  after  dark  mto 

who  usually  exercise  great  care,  may  in  his  close,    where   his  own   cattle  usually 

some  instances  be  guilty  of  very  gross  grazed,  and  that  on  the  following  morning 

iieKli-ence  in  the    management  of  their  the  horse  was  found  dead  m  the  close  of 

own  afiairs.      It  seems  also  to  be  equally  the  defendant,  haying  fallen  from  one  to 

clear  upon  the  modern  authorities  that  it  is  the  other.      The  jury  having  found  a  vei- 

no  defence  for  a  depositary  who  has,  by  diet   for   the   plamtiff,   a  rule  for  settog 

his  negligence,  lost  the  goods  intrusted  to  aside  the  verdict  and  grantmg  a  new  tnai 
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though  it  has  been  thought  that  the  degree  of  care  and  dili- 
gence to  be  required  of  a  bailee  should  be  regulated  to  some 


was  obtained,  in  support  of  which  it  was 
contended,  among  other  things,  that  the 
plaintiff  could  not  maintain  the  action, 
because,  having  taken  as  much  care  of  the 
horse  as  he  did  of  his  own  cattle,  he  was 
not  liable  over,  and  so  had  not  sustained 
any  damage.  But  Lord  Ellenborou(/li  said  : 
"  The  plaintiff  certainly  was  a  gratuitous 
bailee,  but,  as  such,  he  owes  it  to  the 
owner  of  the  horse  not  to  put  it  into  a 
dangerous  pasture  ;  and  if  he  did  not  ex- 
ercise a  proper  degree  of  care,  he  would 
be  liable  for  any  damage  which  the  horse 
might  sustain.  Perhaps  the  horse  might 
have  been  safe  during  the  daylight,  but 
here  he  turns  it  into  a  pasture  to  which  it 
was  unused,  after  dark.  This  is  a  degree 
of  negligence  sufficient  to  render  him 
liable."  The  other  judges  being  of  the 
same  opinion,  the  rule  was  discharged. 
Afterwards  came  the  case  of  Doorman  v. 
Jenkins,  2  A.  &  E.  256.  The  plaintiff, 
in  that  case,  had  intrusted  the  defendant 
with  a  sum  of  money  for  the  purpose  of 
paying  and  taking  up  a  bill  of  exchange. 
It  appeared  that  the  defendant,  who  was 
the  proprietor  of  a  coffee-house,  had  placed 
the  money  in  his  cash-box,  which  was  kept 
in  the  tap-room  ;  that  the  tap-room  had  a 
bar  in  it ;  that  it  was  open  on  SiitKhiy,  but 
that  the  other  parts  of  the  premises,  which 
were  inhabited  by  the  defendant  and  his 
family,  were  not  open  on  that  day ;  and 
that  the  cash-box,  with  the  plaintiff's 
money  in  it,  and  also  a  much  larger  sura 
belonging  to  the  defendant,  were  stolen 
from  the  tap-room  on  a  Sunday.  Tlie  de- 
fendant's counsel  contended  that  there 
was  no  case  to  go  to  the  jury,  inasmuch 
as  the  defendant,  being  a  gratuitous  bailee, 
was  liable  only  for  gross  ncgli^'ence  ;  and 
the  loss  of  his  own  money,  at  the  same 
time  with  the  plaintiff's,  showed  that  the 
loss  had  not  happened  for  want  of  such 
care  as  he  would  take  of  liis  own  propertv- 
But  Lord  Denmaii,  before  whom  the  case 
was  tried,  refused  to  nonsuit  the  plaintiff, 
and  told  the  jury  that  it  did  not  follow 
from  the  defendant's  having  lost  his  own 
money  at  the  same  time  with  the  plaintiff's 
that  ho  had  taken  such  care  of  the  plain- 
tiff's money  as  a  reasonable  man  would 
ordinaiily  take  of  his  own  ;  and  that  the 
fact  relied  upon  was  no  answer  to  the  ac- 
tion, if  they  believed  that  the  loss  occurred 
from  gross  negligence.  The  jury  having 
found  a  verdict  for  the  plaintiff,  a  rule  was 


obtained  to  set  it  aside.  The  counsel  for 
the  defendant,  one  of  whom  was  Sir  J. 
Scarlett,  in  support  of  the  rule,  said,  that 
they  did  not  contend  for  the  absolute 
proposition,  that  a  gratuitous  bailee,  who 
keeps  another  person's  goods  as  carefully 
as  Ills  own,  cannot  become  liable  for  the 
loss,  or  be  guilty  of  gi-oss  negligence. 
Their  objection  to  the  verdict  was,  that 
the  plaintiff,  upon  whom  the  burden  of 
proof  lay,  did  not  make  out  a  prima  facie 
case  of  gross  negligence.  But  the  court 
unanimously  discharged  the  rule.  And 
Mr.  Justice  Taunton  said  :  "  The  defendant 
receives  money  to  be  kept  for  the  plaintiff. 
What  care  does  he  exercise  1  He  puts  it, 
together  with  money  of  his  own  (which  I 
thiok  perfectly  immaterial),  into  the  till 
of  «,  public  house."  The  case  of  Tracy  v. 
Wood,  3  Mason,  1 32,  is  also  a  very  strong 
case  to  the  same  point.  It  was  an  action 
of  assumpsit  for  negligence  in  losing  764^ 
doubloons,  intrusted  to  the  defendant  to 
be  carried  from  New  York  to  Boston,  as 
a  gratuitous  bailee.  The  gold  was  put  up 
in  two  distinct  bags,  one  within  the  other, 
and  at  the  trial,  upon  the  general  issue, 
it  appeared  that  the  defendant,  a  money 
broker,  brought  them  on  board  of  the 
steamboat  bound  from  New  York  to  Prov- 
idence ;  that  in  the  morning  while  the 
steamboat  lay  at  New  York,  and  a  short 
time  before  sailing,  one  bag  was  discov- 
ered to  be  lost,  and  the  other  was  left  by 
the  defendant  on  a  table  in  his  valise  in 
the  cabin,  for  a  few  moments  only,  while 
he  went  on  deck  to  send  information  of 
the  supposed  loss  to  the  plaintiffs,  there 
being  then  a  large  nami)cr  of  passengers 
on  board,  and  the  loss  being  publicly 
known  among  them.  On  the  defend- 
ant's return  the  second  bag  was  also  miss- 
ing, and  after  CAcry  search  no  trace  of 
the  manner  of  tlie  loss  could  be  ascer- 
tained. The  valise  containing  both  bags 
was  brought  on  board  by  the  defendant 
on  the  preceding  evening,  and  put  by  him 
in  a  berth  in  the  forward  cabin.  He  left 
it  there  all  night,  having  gone  in  the  even- 
ing to  the  theatre,  and  on  his  return 
having  slept  in  the  middle  cabin.  The 
defendant  had  his  own  money  to  a  con- 
siderable amount  in  the  same  valise. 
There  was  evidence  to  show  that  he  made 
inquiries  on  board,  if  the  valise  would  be 
safe,  and  that  he  was  informed  that  if  it 
contained  articles  of  value,  it  had  better 
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extent  by  what  may  be  shown  to  be  his  general  character  in 
those  respects,  it  would  seem  to  be  tho  better  opinion,  that  the 
individual  character  of  the  bailee  is  not  a  legitimate  subject  of 
inquiry,  unless  it  can  be  shown  that  his  character  was  known 
to  the  bailor,  and  that  it  was  the  implied  understanding  of 
the  parties  that  the  bailee  should  employ  such  care  and 
skill  as  he  possessed,  (i)  If  the  bailor  knows  the  habits 
and  character   of  the  bailee,  and  the   place   and  manner  in 


be  put  into  the  custody  of  the  captain's 
clerk  in  the  bar,  under  lock  and  key. 
Story,  J  ,  in  summing  up  to  the  jury,  said  : 
"  I  agree  to  the  law  as  laid  down  at  the 
bar,  that  in  cases  of  bailees  without  re- 
ward, they  are  liable  only  for  gross  negli- 
gence. Such  are  depositaries,  or  persons 
receiving  deposits  without  reward  for  their 
care ;  and  mandataries  or  persons  receiving 
goods  to  carry  from  one  place  to  anothfer 
without  reward.  The  latter  is  the  predic- 
ament of  the  defendant.  He  undertook 
to  carry  the  gold  in  question  for  the  plain- 
tiff, gratuitously,  from  New  York  to  Prov- 
idence, and  he  is  not  responsible,  unless 
he  has  been  guilty  of  gross  negligence.  .  . 
....  The  contract  of  bailees  without 
reward,  is  not  merely  for  good  faith,  but 
for  such  care  as  persons  of  common  pru- 
dence in  their  situation  usually  bestow 
upon  such  property.  If  they  omit  such 
care,  it  is  gross  negligence.  The  present 
is  a  case  of  a  mandatary  of  money.  Such 
property  is  by  all  persons,  negligent  as 
well  as  prudent,  guarded  with  much 
greater  care  than  common  property.  The 
defendant  is,  a  broker,  accustomed  to  the 
use  and  ti'ansportation  of  money,  and  it 
must  be  presumed  he  is  a  person  of  ordi- 
nary diligence.  He  kept  his  own  money 
in  the  same  valise ;  and  took  no  better 
care  of  it  than  of  the  plaintiffs.  Still,  if 
the  jury  are  of  opinion  that  he  omitted  to 
take  that  reasonable  care  of  the  gold  which 
bailees  without  reward  in  his  situation 
usually  take,  or  which  he  himself  usually 
took  of  such  property,  under  such  circum- 
stances, he  has  been  guilty  of  gross  negli- 
gence." 

(i)  The  William,  6  Rob.  Adra.  316. 
In  this  case  a  vessel  had  been  captured, 
and  was  afterwards  lost  while  in  the  hands 
of  the  captor.  The  capture  was  justifia- 
ble, and  the  question  was  whether  the 
captor  had  used  such  diligence  as  a  captor 
is  required  to  use  in  such  cases.  Sir  W. 
Scott,  in  addressing  the  jury,  said :  "  Wken 


a  capture  is  not  justifiable,  the  captor  is 
answerable  for  every  damage.  But  in  this 
case  the  original  seizure  has  been  justified 
by  the  condemnation  of  part  of  the  cargo. 
It  is  therefore  to  be  considered  as  a  justi- 
fiable seizure,  in  which  all  that  the  law 
requires  of  the  captor  is,  that  he  should  be 
held  responsible  for  due  diligence.  But 
on  questions  of  this  kind  there  is  one  po- 
sition sometimes  advanced,  which  does 
not  meet  with  my  entire  assent,  namely, 
that  captore  are  answerable  only  for  such 
care  as  they  would  take  of  their  own  prop- 
erty. This  I  think  is  not  a  just  criterion 
in  such  cases ;  for  a  man  may,  with  respect 
to  his  own  property,  encounter  risks  ft-om 
views  of  particular  advantage,  or  from  a 
natural  disposition  of  rashness,  which 
would  be  entirely  unjustifiable  in  respect 
to  the  custody  of  the  goods  of  another 
person,  which  have  come  to  his  hands  by 
an  act  of  force.  Whore  property  is  con- 
fided to  the  care  of  a  particular  person, 
by  one  who  is,  or  may  be  supposed  to  be 
acquainted  with  his  character,  the  care 
which  he  would  take  of  his  own  property 
might,  indeed,  be  considered  as  a  reason- 
able criterion."  "  Certainly  it  might," 
says  Mr.  Justice  Story,  "  if  such  cliaracter 
was  known,  and  the  party  under  the  cir- 
cumstances might  be  presumed  to  rely, 
not  on  the  rule  of  law,  but  on  the  care 
which  the  party  was  accustomed  to  take 
of  his  own  property,  in  making  the  de- 
posit. But,  unless  he  knew  the  habits  oi 
the  bailee,  or  could  be  fairly  presumed  to 
trust  to  such  care  as  the  bailee  might  use 
about  his  own  property  of  a  like  nature, 
there  is  no  gi-ound  to  say  that  he  has 
waived  his  right  to  demand  reasonable 
diligence.  Why  should  not  the  rule  of 
the  civil  law  be  applied  to  such  a  case  ■? 
Laice  culpce  finis  est,  nan  intelliqere  id  quod 
omnes  intdligunt."  Story  on  Bailm.  ^  67. 
See  the  case  of  Wilson  v.  Brett,  U  M.  & 
W.  113. 
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which  he  usually  keeps  such  goods,  the  bailee  is  not  responsible 
for  any  injury  resulting  from  his  keeping  and  treating  them  in 
that  way.  (_; ) 

Sir  William  Jones  thinks  the  depositary  held  for  less  than 
gross  negHgence,  first,  where  he  makes  a  special  bargain  for 
special  care,  and  secondly,  where  he  spontaneously  and  offi- 
ciously proposes  to  keep  the  goods  of  another,  (k)  But  neither 
of  these  rules  have  been  determined  by  adjudication. 

The  depositary  is  bound  to  deliver  the  thing  as  it  was,  and 
with  it  aU  its  increase  or  profit.  But  if  the  bailor  was  not  the 
rightful  owner,  and  the  depositary,  in  good  faith,  defivers  the 
thing  to  the  rightful  owner  on  demand  from  him,  this  constitutes 
a  good  defence  against  the  bailor ;  (I)  although,  for  his  own 
security,  he  should,  if  possible,  compel  the  rival  claimants  to 
interplead,  (m)  or  should  obtain  security  from  the  party  to  whom 
he  delivers  it. 

K  the  property  belongs  to  two  or  more  bailors,  and  is  capable 
of  partition,  he  may  on  demand  restore  it  by  division  among 
them.  But  where  it  is  incapable  of  division  the  law  seems  to 
be  deficient.  The  ancient  action  of  detinue,  with  the  process 
of  garnishment,  would  have  settled  the  claim.  Kent  (n)  thinks 
equity  interpleader  adequate,  and  far  better;  as  it  certainly 
would  be  if  it  could  be  applied  to  the  question ;  but  this, 
Story  (o)  confines  to  cases  of  a  privity  between  the  parties,  as 
where  there  was  a  joint  bailment,  or  joint  contract.  Upon  the 
whole  we  prefer  Kenfs  opinion. 

The  duty  of  the  depositary  as  to  the  place  of  delivery  has 
been  much  questioned.  But  it  may  be  considered  as  settled  in 
this  country,  that  a  bailee,  bound  to  deliver  goods  on  demand, 
discharges  his  obligation  by  delivering  or  tendering  them  where 
they  are,  or  at  his  own  residence  or  place  of  business;  (p)  but 
the  demand  may  be  made  on  him  elsewhere,  (q) 

It  is  sometimes  said  that  a  depositary  has  a  special  property 

(;■ )  Knowlcs  v.  Atlantic  &  S.  L.  R.  R.  (n)  2  Kent,  Com.  567. 

Co.  38  Mo.  5.5.  (o)  Story  on  Bailra.  §  U2. 

{k)  Jones  on  Bailm.  48.  (p)  Scott  v.  Crane,  1  Conn.  255  ;  Sling- 

{l)  King   u.  Richards,  6   Whart.  418;  erland  u.  Morse,  8  Joiins.  474. 

Nelson  u.  iverson,  17  Ala.  216;  Beach!;.  (7)  Higgins  i'.  Emmons,  6  Conn.  76; 

Berdell,  2  Duer,  327.  Dunlap  ti.  Hunting,  2  Denio,  643. 

(m)  Rich  V.  Aldred,  6  Mod.  216. 
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in  the  deposit ;  but  this  is  perhaps  inaccurate,  (r)  He  has  the 
right  of  possession,  but  not  the  right  of  property ;  and  may 
therefore  maintain  trover,  for  which  possession  is  enough ;  (s) 
but  not  replevin,  because  that  action  requires  property  in  the 
plaintiff,  (t)  K  he  sell  the  property,  a  purchaser,  although  buy- 
ing in  good  faith  and  without  notice,  acquires  no  title,  (u) 


(r)  Hartop  v.  Hoare,  3  Atk.  44 ;  Story 
on  Bailm.  §  93,  et  seg. 

(s)  Sutton  V.  Buck,  2  Taunt.  302; 
Burton  V.  Hughes,  2  Bing.  173.  See  also, 
Webb  V.  Fox,  7  T.  R.  391 ;  Giles  o. 
Grover,  6  Blrgli,  277. 

(()  At  least  sucli  is  the  law  in  Massa- 
chusetts. Waterman  v.  Robinson,  5  Mass. 
303.  That  was  an  action  of  replevin.  It 
appeared  that  the  goods  replevied,  on  the 
20th  of  July,  1801,  belonged  to  one  Lucas, 
on  which  day  a  commission  of  bankruptcy 
issued  against  the  said  Lucas,  and  he  being 
declared  a  bankrupt,  by  a  warrant  from 
the  commissioners,  their  messengers  seized 
the  goods  in  question,  caused  them  to  be 
appraised  and  inventoried,  and  on  the  28th 
day  of  the  same  July  delivered  them  to 
the  plaintiff,  taking  his  obligation  to  re- 
deliver them  on  demand.  While  the  goods 
were  so  in  the  custody  of  the  plaintiff,  the 
defendant,  as  deputy-sheriff,  attached  them 
as  the  property  of  Lucas.  Upon  these 
facts  the  court  lield,  that  the  plaintiff  could 
not  recover.  Parsons,  C  3.,  saiA:  "Upon 
these  facts  we  are  to  decide  whether  the 
property  of  the  goods,  so  that  he  might 
lawfully  replevy  them,  was  in  the  plaintiff. 
Trover  may  be  maintained  by  him  who 
has  the  possession ;  but  replevin  cannot 
be  maintained  but  by  him  who  has  the 
property,  either  general  or  special.  Ad- 
mitting the  commission,  and  the  proceed- 
ings under  it  to  be  regular,  what  property 
had  the  plaintiff  in  the  goods  ?  The  gen- 
eral property  was  in  the  commissioners 
until  the  assignment,  and  then  in  the  as- 
signee. The  messenger,  if  any  person, 
had  the  special  property,  and  not  the 
plaintiff,  who  had  no  interest  in  the  goods, 
but  merely  had  the  care  of  them  for  safe- 
keeping. If  his  possession  was  violated, 
he  might  maintain  trespass  or  trover,  but 
he  had  no  special  property,  by  which  he 
could  maintain '  replevin  ;  in  which  the 
question  is  not  of  possession,  but  of  prop- 
erty, although  possession  may  bo  prima 
facie  evidence  of  property.  On  this  ground 


we  are  of  opinion  that  the  plaintiff  cannot 
maintain  this  action,  he  not  proving  that 
either  the  general  or  special  property  was 
in  himself."  So  in  the  case  of  Temple- 
man  V,  Case,  10  Mod.  24,  it  is  said,  that  a 
possessori/  right  is  sufficient  to  maintain  an 
action  of  trespass  or  case,  though  not  re- 
plevin. In  New  York,  on  the  other  hand, 
it  is  held,  that  replevin  will  lie  in  favor  of 
a  depositary.  See  the  case  of  Miller  v. 
Adsit,  16  Wend.  335.  And  the  court 
seem  to  have  entertained  a  similar  opinion 
in  21  H.  7,  14  b,  pi.  23.  That  case  was 
as  follows  :  "  In  replevin.  The  defendant 
said  that  the  property,  &c.,  was  in  a  stran- 
ger. The  plaintiff  said  that  the  stranger 
delivered  them  to  him  to  he  redelivered, 
and  before  any  redelivery  the  defendant 
took  them.  Marow  Said  that  he  would 
demur  upon  that  plea.  For  he  said  it  was 
adjudged  in  a  book,  that  if  one  has  beasts 
for  a  term  of  years,  or  to  manure  his  land, 
there  he  shall  have  replevin.  And  the 
reason  is,  he  has  a  good  property  for  the  time 
against  the  lessor,  and  shall  have  an  action 
against  him  if  he  retakes  them.  But  where 
he  cannot  have  an  action  against  the  les- 
sor it  seems  that  he  shall  not  have  reple- 
vin. And  here  there  is  only  a  delivery  to 
redeliver  to  the  bailor,  so  that  he  has  not 
any  property.  For  if  one  takes  them  out 
of  the  possession  of  the  bailee,  the  bailor 
shall  have  an  action  of  trespass,  and  if  he 
recovers  by  this,  the  bailee  shall  never 
have  an  action  for  the  taking.  Where- 
fore, &c.,  Fineux,  C.  J.  This  is  not  a  new 
case.  For  a  case  similar  to  this  has  been 
several  times  adjudged  in  our  books ;  as 
the  case  of  letting  beasts  for  a  term  of 
years,  and  to  manure  land,  &e.  And  in 
the  case  here  the  bailee  has  a  property 
against  every  stranger,  for  he  is  chargeable 
to  the  bailor.  And  therefore  it  is  reason- 
able that  he  should  recover  against  any 
stranger  who  takes  them  out  of  his  pos- 
session. Therefore,  when  the  plaintiff  haa 
had  conveyed  to  him  such  special  prop- 
erty, it  seems  that  it  is  good  in  mainto 


(u)  See  McMahon  v.  Sloan,  12  Penn.  St,  229. 
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One  cannot  be  made  a  depositary  against  his  will,  (v)  He 
must  consent ;  but  the  consent  may  be  implied  or  inferred.  A 
pledgee  holding  a  pledge  over  after  payment  of  the  debt,  is  a 
depositary.  One  finding  property  need  not  take  charge  of  it ; 
if  he  chooses  to  do  so  he  becomes  a  depositary,  and  is  liable  for 
loss  from  gross  negligence,  (w)  It  has  been  said  that  he  may 
charge  the  owner  for  necessary  expense  and  labor  in  the  care 
of  it.  (x) 


nance  of  his  action.  Marow  then  prayed 
further  time,  and  said  that  as  he  was  then 
advised,  he  would  demur  upon  that  plea. 
Fineux,  C.  J.  And  you  will  not  be  so 
well  advised  to  demur  upon  this  plea ;  but 
we  shall  be  as  well  advised  to  give  judg- 
ment against  you." 

(w)  Lethbridge  v.  Phillips,  2  Stark. 
544.  It  appeared  in  this  case  that  a  per- 
son of  the  n.amo  of  Bernard,  being  desir- 
ous, for  particular  reasons  of  his  own, 
that  the  defendant  should  see  a  picture 
belonging  to  the  plaintiff,  borrowed  the 
picture  of  the  plaintiff  for  the  purpose  of 
sending  it  to  the  defendant,  and  after- 
wards delivered  it  to  a  son  of  the  defend- 
ant to  be  taken  to  the  defendant's  house. 
The  defendant's  son  accordingly  took  it 
home,  and  the  picture  was,  while  at  the 
defendant's,  much  damaged  in  conse- 
quence of  having  been  placed  on  a  mantel- 
piece near  a  stove.  It  appeared  that  the 
picture  had  been  sent  by  Bernard  to  the 
defendant  without  any  request  on  the  part 
of  the  latter,  and  without  any  previous 
communication  between  them  on  the  sub- 
ject. Upon  these  facts,  Abbott,  C.  J.,  was 
of  opinion  that  the  action  could  not  be 
supported;  that  the  defendant  could  not, 
without  his  knowledge  and  consent,  be 
considered  as  a  bailee  of  the  property.  In 
some  instances,  he  said,  it  had  happened, 
that  property  of  much  greater  value  than 
that  in  the  present  case  had  been  left  at 
gentlemen's  houses  by  mistake,  and  in 
such  cases  the  parties  could  not  be  con- 
sidered as  bailees  of  the  property  without 
their  consent. 

(w)  "  When  a  man  doth  find  goods," 
says  Lord  Coke,  "  it  hath  been  said,  and 
so  commonly  held,  that  if  he  doth  dispos- 
sess himself  of  them,  by  this  he  shall  be 
discharged ;  but  this  is  not  so,  as  appears 
by  12  Ed.  4,  13,  for  he  which  finds  goods 
is  bound  to  answer  him  for  them  who  hath 
the  property ;  and  if  he  deliver  them  over 
to  any  one,  unless  it  be  unto  the  right 


owner,  he  shall  be  charged  for  them ;  for 
at  the  first  it  is  in  his  election  whether  he 
will  take  them  or  not  into  his  custody; 
but  when  he  hath  them,  one  only  hath 
then  right  unto  them,  and  therefore  he 
ought  to  keep  them  safely.  A  man,  there- 
fore, which  finds  goods,  if  he  be  wise,  will 
then  search  out  the  right  owner  of  them, 
and  so  deliver  them  unto  him.  If  the 
owner  comes  unto  him,  and  demands 
them,  and  he  answers  him  that  it  is  not 
known  unto  him  whether  he  be  the  true 
owner  of  the  goods  or  not,  and  for  this 
cause  he  refuseth  to  deliver  them  ;  this  re- 
fusal is  no  conversion,  if  he  do  keep  them 
for  him."  Isaac  v.  Clark,  2  Bulst.  306, 
312.  The  finder  of  property,  for  which  a 
specific  reward  has  been  oflfered,  has  a 
lien  upon  it  for  the  payment  of  the  amount 
of  the  reward.  Wentworth  ;;.  Day,  3 
Met.  352.  It  is  otherwise  if  the  offer  be 
merely  of  "  a  liberal  reward."  Wilson  v. 
Guyton,  8  Gill,  213. — If  a  person  finds 
property,  which  another  has  cast  away 
and  abandoned  as  entirely  worthless,  he 
may  hold  it  against  the  original  owner. 
McGoon  V.  Ankeny,  11  111.  558. 

(x)  So  said  in  Story  on  Bailm.  ^  121  a, 
but  it  seems  never  to  have  been  expressly 
adjudged.  The  case  which  comes  nearest 
to  it  is  that  of  Nicholson  v.  Chapman,  2 
H.  El.  254.  In  this  case,  a  quantity  of 
timber  belonging  to  the  plaintiff  was  placed 
in  a  dock  on  the  bank  of  a  navigable  river, 
and  being  accidentally  loosened,  was  car- 
ried by  tlie  tide  to  a  considerable  distance, 
and  left  at  low  water  upon  a  towing-path. 
The  defendant,  finding  it  in  that  situation, 
voluntarily  conveyed  it  to  a  place  of  safety, 
beyond  the  reach  of  the  tide  at  high-water ; 
and  when  the  plaintiff'  aftenvards  sent 
to  demand  the  timber  to  be  restored  to 
him,  the  defendant  refused  to  restore  it 
without  payment  for  his  trouble  and  ex- 
pense. The  plaintiff  thereupon  brought 
an  action  of  trover  ;  and  the  court  held, 
that  the  defendant  had  no  lien  upon  the 
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Perhaps  bhe  consent  of  the  finder  to  take  charge  of  it  may  be 
absolutely  implied,  when  the  property  is  forced  into  his  care  by 
extraordinary  exigencies,  as  by  fire  or  shipwreck,  and  is  not 
at  once  renounced  by  him  ;  and  from  his  consent  some  obhga- 
tion  of  care  may  be  implied.  We  apprehend,  however,  that  no 
finder  is  liable  for  a  refusal  to  take  the  property  into  his  hands ; 
and  has  no  lien  on  it  or  any  claim  for  compensation  unless  for 
property  derelict  at  sea,  which  would  be  governed  by  the  law  of 
Admiralty.  If  he  has  any  claim  whatever,  it  cannot  go  beyond 
the  expense  and  labor  necessary  for  the  preservation  of  the 
property.  It  seems  now  to  be  settled  law,  that  the  finder  of  lost 
property  has  a  valid  claim  against  all  the  world  but  the  owner ; 
and  that  the  place  in  which  it  is  found  can  create  no  exception 
to  this  general  rule,  [y)  But  the  finder  of  a  chose  in  action,  as 
a  note,  check,  or  lottery  ticket,  is  not  entitled  to  payment  of  the 
money  due  upon  it ;  and  one  paying  it  with  the  knowledge  that 
the  holder  came  into  possession  by  finding,  would  be  held  to  pay 
the  amount  to  the  owner,  [z) 


timber,  and  that  the  action  was  maintain- 
able. Lord  Chief  Justice  Eyre,  however, 
intimated,  in  tlie  course  of  his  judgment, 
that  tlie  defendant  might  recover  for  his 
trouble  and  expense  in  some  form  of  ac- 
tion. After  declaring  that  the  common 
law  gave  the  defendant  no  lien  in  such  a 
case,  and  that  this  case  could  not  be  lik- 
ened to  a  case  of  salvage,  he  said  ;  "  It  is, 
therefore,  a  case  of  mere  finding,  and  tak- 
ing care  of  the  thing  found  (I  am  willing 
to  agree)  for  the  owner.  This  is  a  good 
ofSce  and  meritorious,  at  least  in  the  moral 
sense  of  the  word,  and  ceitainly  entitles 
the  party  to  some  reasonable  recompense 
from  the  bounty,  if  not  from  the  justice  of 
the  owner  ;  and  of  which,  if  it  were  re- 
fased,  a  court  of  justice  would  go  as  far 
as  it  could  go  towards  enforcing  the  pay- 
ment." The  learned  reporter,  in  a  note 
to  this  passage,  says  :  "  It  seems  probable 
that  in  such  a  case,  if  any  action  could  be 
maintained,  it  would  be  an  action  of  as- 
sumpsit for  work  and  labor,  in  which  the 

VOL.  II.  7 


court  would  imply  a  special  instance  and 
request,  as  well  as  a  promise.  On  a  quan- 
tum meruit,  the  reasonable  extent  of  the 
recompense  would  come  properly  before 
the  jury."  See  Baker  c.  Hoag,  3  Barb. 
113,  s.  o.'y  id.  303.  It  might  be  found 
somewhat  difficult,  however,  on  technical 
groimds,  to  support  such  an  action.  See 
Bartholomew  v.  Jackson,  20  Johns.  28. 
See  also,  Vol.  I.  p.  446,  note  (m). 

(y)  In  Bridges  v.  Hawkesworth,  7  B.  L. 
&  E.  424,  the  plaintiif  had  picked  up  from 
the  floor  of  the  shop  of  the  defendant  a 
parcel  of  bank-notes  which  he  handed  to 
the  defendant  to  keep  for  the  owner. 
They  were  advertised  by  the  defendant ; 
no  one  claimed  them ;  three  years  elapsed  ; 
and  the  plaintiff  demanded  them,  tender- 
ing the  cost  of  the  advertisement  and  an 
indemnity.  The  county  court  gave  judg- 
ment for  the  defendant ;  and  the  Queen's 
Bench  reversed  the  judgment. 

(z)  McLaughlin  v.  Waite,  5  Wend, 
404. 
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When  the  commission  is  gratuitous,  there  also  the  transaction 
is  for  the  exclusive  benefit  of  the  bailor,  and  the  bailee  is  held 
only  for  gi-oss  negligence.  In  deposit  the  safe-keeping  is  the 
principal  matter  ;  in  mandate,  the  work  to  be  done  with  or 
about  the  thing.  Hence  the  first  is  said  to  lie  in  custody,  the 
second  in  feasance. 

The  cases  are  not  very  numerous  either  as  to  deposit  or 
mandate.  Perhaps  because  both  are  gratuitous ;  and  it  is  not 
often  that  persons  undertake  to  do  anything  of  importance  for 
another  without  compensation. 

The  name  mandatum  was  first  used  in  England  by  Bracton, 
who  borrowed  it  from  the  civil  law ;  afterwards  the  word  com- 
mission was  commonly  used ;  but  in  recent  times  this  is  gener- 
ally applied  to  dealings  with  factors,  brokers,  &c.,  for  compensa- 
tion, or  to  the  compensation  itself;  and  Sir  William  Jones  xe- 
turned  to  Bracton's  word,  which  has  since  been  generally  used. 

It  is  an  important  and  difficult  question,  what  is  the  ground 
of  the  obligation  of  any  party,  who  undertakes  gratuitously  to 
do  anything  in  relation  to  any  goods.  Sir  William  Jones  says 
he  is  bound  to  do,  and  is  responsible  for  not  doing,  (a)  But  an 
examination  of  the  cases  would  lead  to  a  distinction  not  always 
regarded.  If  one  has  property  intrusted  to  him,  in  order  that 
he  may  do  something  in  or  about  or  with  that  property,  if  he 
accepts  the  property  and  the  trust,  this  is  a  contract  on  a  con- 
sideration ;  and  he  is  liable  in  an  action  ex  contractu  for  any 
failure  in  the  discharge  of  his  obligation.  But  if  one  be  re- 
quested to  do  something  in  relation  to  certain  property,  which 

(a)  Jones  on  Bailm.  56.     He  borrows  ceptum  non  impleverit,  tenetur.     Quod  wan- 

this  principle  from  the  civil  law.     By  that  datum  susceperit,  ienelur,  esti  non  ffessisset." 

law  he  might  accept  or  refuse  a  mandate  ;  Balfe  v.  West,  22  E.  L.  &  E.  505,  a.  C. 

but  having  accepted,  mustperform.  "Lib-  13  C.  B.  466. 
erum  est,  mandatum  non  stiscipere.     Si  sus- 
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is  not  put  into  his  possession,  nor  any  consideration  paid  him, 
although  he  undertake  to  do  what  is  requested,  he  is  under  no 
obhgation ;  there  is  no  contract,  because  no  consideration.  He 
is  therefore  not  liable  for  not  doing;  but  if  he  begins  to  do,  that 
is,  enters  upon  the  execution  of  his  agency  (for  it  is  that  rather 
than  a  mandate  at  common  law),  and  then  fails  to  do  what 
he  undertakes  to  do,  he  is  liable  for  malfeasance ;  but  only 
in  an  action  ex  delicto,  and  not  ex  contractu,  (b)  The  case 
of  Thome  v.  Deas,  (c)  in  fact  rests  upon  this  distinction,  and  is 
therefore  properly  decided  ;  but  it  is  treated  as  a  case  of  man- 
date, and  an  elaborate  examination  of  authorities  leads  the 
learned  court  to  the  rule  that  no  mandatary  is  liable,  unless  he, 
in  addition  to  his  acceptance  of  the  property  and  the  trust, 
enters  upon  an  execution  of  it,  and  then  fails  therein.  This 
rule,  as  applicable  to  the  mandatary  property  so  called,  admits 
much  doubt,  although  we  acknowledge  that  the  question  is 
encumbered  with  some  difficulties. 

It  has  indeed  been  very  strenuously  insisted  upon  in  several 
instances,  by  able  and  learned  writers,  that  mandates  and  de- 
posits are  not  contracts  ;  and  that  the  liability  of  bailees  of  this 
class  rests  wholly  upon  the  ground  of  tort.  If  this  were  to  be 
taken  as  the  true  rule  of  law,  it  might  occasion  serious  incon- 
venience. For  it  is  doubtful  whether  gratuitous  bailees  could 
be  made  liable  in  tort  in  several  cases  to  which  it  has  generally 
been  supposed  that  their  liability  extended.  But  we  think 
there  is  no  insuperable  objection  to  considering  mandates  and 
deposits  as  contracts,  and  enforcing  the  obligations  arising  out 
of  them  by  the  action  of  assumpsit.  It  is  obvious  that  the  only 
objection  to  so  considering  them  is  the  alleged  want  of  a  suffi- 
cient consideration.  But  we  regard  it  as  weU  settled  by  the 
authorities,  that  the  delivery  and  acceptance  of  the  goods  con- 
stitute a  sufficient  consideration,  (d )     Nor  do  we  regard  it  as 

(5)  Wilkinson  v.  Coverdale,  1  Esp.  74 ;  4,  s.  c.  Cro.  E.  883.     In  that  case  the 

French  v.  Reed,  6  Binn.  308 ;    Seller  v.  plaintiff  declared,  that  in  consideration  of 

Work,  1  Marsh,  on  Ins.  299.  having  delivered  to  the  defendant  twenty 

(c)  4  Johns.  84.    See  infra,  p.  103,  note  quarters  of  wheat,  the  defendant  promised 

(y).  upon  request  to  deliver  the  same  wheat 

(d  )  This  was  adjudged  for  the  first  time,  again  to  the  plaintiff.     And  this  was  ad- 

we  believe,  in  the  King's  Bench,  in  44  judged,  on  a  motion  in  arrest  of  judgment, 

£liz.  in  the  case  of  Riches  v,  Brigges,  Yelv.  to  be  a  good  consideration.    But  the  case 
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an  unreasonable  doctrine  upon  principle.     It  is  trae  that  the 
bailee  does  not  ordinarily  derive  any  benefit  from  such  a  trans- 


is  said  to  have  been  afterwards  reversed 
in  the  Exchequer  Chamber.  The  same 
point  arose  ai^aiii  in  2  Jac.,  in  the  case  of 
Game  v.  Harvie,  Yelv.  50,  and  in  6  Jac. 
in  the  case  of  Pickas  i\  Guile,  Yelv.  128. 
In  both  of  these  cases,  the  Court  of  Kiiii;'s 
Bench  followed  the  decision  of  the  Kx- 
chequer  Chamber,  reversing  Eiches  v. 
Bi-i;:.;;cs,  but  at  the  same  time  said  that 
that  case  was  eiToneously  reversed.  Af- 
terwards, in  21  Jac,  the  same  point  arose 
again  in  the  case  of  Wheatly  o.  Low,  Cro. 
J.  G6S.  In  this  case  the  plaintiff  declared, 
that  whereas  he  was  obliged  to  J.  S.  in 
forty  pounds  for  the  payment  of  twenty 
pounds  ;  and  the  bond  being  forfeited,  he 
delivered  ten  pounds  to  the  defendant,  to 
the  intent  he  should  pay  it  to  J.  S.  in  part 
of  payment  sine  ulla  inora  ;  that  in  con- 
sideration thereof  the  defendant  assumed, 
&c.  The  defendant  pleaded  non-assuinjisit, 
and  a  verdict  having  been  found  for  the 
plaintiff,  it  was  moved  in  arrest  of  judg- 
ment that  this  was  not  any  consideration, 
because  it  was  not  alleged  that  he  deliver- 
ed it  to  the  defendant  upon  his  request ; 
and  the  acceptance  of  it  to  deliver  to  anoth- 
er sine  mora  could  not  be  any  benefit  to  the 
defendant  to  charge  him  with  this  promise, 
Sed  non  allocatur ;  for,  since  he  accepted 
this  money  to  deliver,  and  promised  to  de- 
liver it,  it  was  a  good  consideration  to 
charge  him.  This  judgment  was  affirmed 
in  the  Exchequer  Chamber  on  ■■'.  writ  of 
error.  This  case  was  sanctioned  to  the 
fullest  extent  by  Lord  Holt,  in  Cogi^s  v. 
Bernard.  He  there  says :  "There  has  been 
a  question  made ;  if  I  deliver  goods  to  A, 
and  in  consideration  thereof  he  promises 
to  redeliver  them,  if  an  action  will  lie  for 
not  redelivering  them ;  and  in  Yelv.  4, 
judgment  was  given  that  the  action  woultl 
lie.  But  that  judgment  was  afterwards  re- 
versed, and,  according  to  that  reversal, 
there  was  judgment  aftenvards  entered  for 
the  defendant  in  the  like  case.  Yelv.  128. 
But  those  cases  were  grumbled  at,  and 
the  reversal  of  that  judgment  in  Yelv.  4, 
was  said  by  the  judges  to  be  a  bad  resolu- 
tion, and  the  contrary  to  that  reversal  was 
afterwards  most  solemnly  adjudged  in  2 
Cro.  667,  Tr.  21,  Jac.  1,  in' the  King's 
Bench,  and  that  judgment  affirmed  upon 
a  writ  of  en'or.  And  yet  there  is  no 
benefit  to  the  defendant,  nor  no  consider- 
ation, in  that  case,  but  the  having  the 
money  in  his  possession,  and  being  trusted 


with  it,  and  yet  that  was  held  to  be  a  good 
consideration.  And  so  a  bare  beiiig  trust- 
ed with  another  man's  goods  must  be 
taken  to  be  a  sufficient  consideration,  if 
the  bailee  once  enter  upon  the  trust,  and 
take  the  goods  into  his  possession. " 
Wheatley  v.  Low,  has  always  been  con- 
sidered as  good  law  from  that  time  to  this. 
We  are  not  aware  that  any  adjudged  case 
has  cast  any  doubt  upon  it,  at  least  so  far 
as  tlie  point  in  question  is  concerned.  On 
the  other  hand,  there  are  numerous  cases 
in  which  assumpsit  has  been  sustained  on 
no  other  consideration  than  what  existed 
in  that  case.  Thus,  in  the  case  of  Shiells, 
assignee  of  Goodwin  v.  Blackburne,  1  H. 
Bl.  l.'JS,  the  defendant,  who  was  a  general 
merchant  in  London,  having  received  or- 
ders from  his  correspondent  in  Jladeira  to 
send  thither  a  quantity  of  leather  cut  out 
for  shoes  and  boots,  employed  Goodwin, 
the  bankrupt,  wdio  was  a  shoemaker,  to 
execute  the  order.  Goodwin  accordingly 
prepared  the  leather  for  the  defendant, 
and  at  the  same  time  prepared  another 
parcel  of  the  same  kind  of  leather  on  his 
own  account,  which  he  packed  in  a  sep- 
arate case,  to  be  sent  to  Madeira  on  a 
venture,  requesting  the  recommendation 
of  the  defendant  to  his  correspondents  in 
the  sale  of  it.  Tlie  tAvo  cases  were  sent  to 
the  defendant's  house,  witli  bills  of  par- 
cels ;  and  he,  to  save  the  expense  and 
trouble  of  a  double  entry  at  the  custom- 
house, voluntarily  and  without  any  com- 
pensation, by  agreement  with  Goodwin, 
made  one  entry  of  both  the  cases,  belt  did 
it  under  the  denomination  of  u-rovi/ld  ha- 
ther,  instead  of  dressed  leather,  which  it 
ought  to  have  been.  In  consequence  of 
this  mistake,  both  cases  were  seized,  and 
this  action  was  brought  by  the  assiL^nccs 
of  Goodwin,  to  recover  the  value  of  the 
leather  which  he  had  prepared  on  his  own 
account.  The  first  count  in  the  declara- 
tion stated,  that  the  bankrupt  before  his 
bankruptcy  was  possessed  of  a  quantity  of 
leather,  which  he  designed  to  export  to 
the  island  of  Madeira,  for  which  purpose 
it  was  necessary  that  a  proper  entry  of  it 
should  be  made  at  the  custom-house ; 
that  the  defendant,  in  consideration  that 
the  bankrupt  would  permit  him  to  enter 
the  said  leather  at  the  custom-house,  un- 
dertook to  enter  it  under  a  right  denomi- 
nation ;  that  the  bankrupt,  confiding  in 
the  undertaking  of  the  defendant,  did  per- 
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action  ;  but  this  is  not  necessary  in  order  to  constitute  a  good 
consideration.  It  is  sufficient,  if  an  injury  accrues  or  may 
accrue  to  the  bailor,  or  if  he  parts  with  a  present  right.  That 
such  is  the  case,  it  would  seem  that  there  could  be  no  doubt. 
He  intrusts  his  goods  to  the  bailee,  and  thereby  renders  them 
liable  to  be  lost  or  injured.  He  parts  with  his  present  control 
over  them,  and  perhaps  renders  himself  unable  to  give  the  trust 
to  any  one  else,  or  to  execute  it  himself. 

But  although  it  thus  appears  that  gratuitous  bailees  may  be 
made  liable  ex  contractu,  if  they  have  not  performed  their  con- 
tract, it  is  obvious  that  they  may  also  be  made  liable  ex  delicto, 
if  they  have  committed  a  tort  upon  the  property  intrusted  to 
them.     And  it  is  in  reference  to  their  liability  ex  delicto  that  the 


mit  him  to  enter  it  at  the  custom-house 
for  exportation ;  that  tlie  defendant  did 
not  enter  it  under  a  right  denomination, 
but,  on  the  contrary,  made  an  entry  of  it 
under  a  wrong  denomination,  by  means 
whereof,  &c.  If  there  can  be  any  possible 
doubt  whether  this  count  is  wholly  in  as- 
Bumpsit,  it  may  be  observed,  that  it  was 
joined  with  a  count  for  goods  sold  and  de- 
livered, and  a  count  on  a  quantum  meruit 
In  the  case  of  Whitehead  v.  Greetham, 
McClel.  &  Y.  205,  in  the  Exchequer 
Chamber,  the  declaration  stated,  that 
whereas  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  re- 
tained and  employed  the  defendant  to  lay 
out  a  certain  sum  of  money  for  the  plain- 
tiftj  in  the  purchase  of  an  annuity,  to  be 
well  and  sufficiently  secured,  he  the  said 
defendant  undertook  to  use  due  and  sufh- 
cient  care  to  lay  out  the  said  sum  of 
money  in  the  purchase  of  an  annuity,  the 
payment  whereof  should  be  well  and  suffi- 
ciently secured ;  and  the  said  plaintiff  in 
fact  saith,  &c.  Judgment  having  been 
given  for  the  plaintiff  in  the  King's  Bench, 
a  writ  of  error  was  brought,  and  the  error 
relied  on  was,  that  no  sufficient  considera- 
tion appeared  on  the  face  of  the  declara- 
tion. The  ground  relied  on,  however,  by 
Tindal,  for  the  plaintiff  in  error,  was,  not 
that  the  intrusting  the  defendant  with  the 
money  was  not  a  sutHcient  consideration, 
but  that  it  did  not  sufficiently  appear  from 
the  declaration  that  that  was  the  consider- 
ation of  the  defendant's  promise.  He 
said:  "It  was  essential  to  the  establish- 
ment of  his  case  that  the  moving  cause  of 
the  defendant's  promise  was  the  plaintiff's 
having  intrusted  him  with  this  money  to 


lay  out,  and  there  is  nothing  in  the  count 
in  question  to  show  that."     Sed  non  allo- 
catur, for  per  Best,  C.  J.,  delivering  the 
judgment  of  the  coui-t :   "  The  count  has 
averred  that  the  plaintiff,  at  the  defend- 
ant's request,  retained   the   defendant  to 
lay  out  a  sum  of  money  in  the  purchase 
of  an  annuity,  and  delivered  him  £700  for 
that  purpose ;  and  that  the  defendant  un- 
dertook, and  faithfully  promised  the  plain 
tiff  to  use  due  and  sufficient  ciu'e  to  ad- 
vance and  lay  out  that  money  in  the  pur- 
chase of  an  annuity,  the  p.ayment  whereof 
should  be  well  and  sufficiently  secured. 
Coggs  I).  Bernard  decides,  that  the  mere 
delivery  of  the  article  is  abundant  consid- 
eration.    There  the  consideration  was  the 
delivery  of  brandy.     The  same  considera- 
tion exists  here,.- because  money  was  de- 
Uvered.     It  is  said  it  does  not  appear  that 
the  delivery  was  the  consideration  of  the 
defendant's  promise.     But  the  money  was 
dehvered  by  the  plaintif}"s   hand   to  the 
defendant,  which,  in  law,  raises  a  respon- 
sibility in  the  defendant  for  its  application ; 
and  when  that  fact  is  found  by  the  jury, 
and  that  immediately  after  a  promise  was 
made  by  the  defendant  to    the  plaintiff, 
must  it  not  be  taken  that  the  promise  was 
in  consideration  of  the  delivery  ?  "     The 
case  of  Doorman  v.  Jenkins,  :^  A.  &  E. 
256,  is  equally  in  point.     That  was  an  ac- 
tion of  assumpsit,  and  the  declaration  was 
very  similar  to  those  that  we  have  already 
considered,  and  no  objection  taken  to  it. 
See  also,   Shillibeer  k.  Glyn,  2  M.  &  W. 
143  ;  Rutgers  v.  Lucet,  2  Johns.  Gas.  92 ; 
Robinson  v.  Threadgill,  13  Ired.  L.  3a 
And  see  ante,  Vol.  I.  p.  447. 
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distinction,  which  has  occasioned  so  much  discussion  in  our 
books,  between  non-feasance  and  misfeasance,  becomes  impor- 
tant. It  seems  sometimes  to  have  been  supposed  that  this  dis- 
tinction has  reference  to  their  liability  ex  contractu;  that  a 
mandatary  does  not  incur  any  obligation  ex  contractu  until  he 
enters  upon  the  execution  of  his  trust,  bu{  that  he  does  incur 
such  obUgation  when  he  enters  upon  the  trust,  and  fails  to  go 
through  with  it  or  does  it  badly  ;  and  that  if  the  mere  delivery 
of  the  goods  imposes  such  obhgation,  it  is  not  on  the  ground 
that  such  delivery  with  the  acceptance  constitutes  a  good  con- 
sideration, but  on  the  ground  that  it  amounts  to  a  part  execu- 
tion of  the  trust.  This,  however,  we  must  regard  as  erroneous. 
It  is  very  difficult  to  understand  how  a  man  can  become 
liable  ex  contractu  for  not  completing  a  work  which  he  has  be- 
gun, when  he  was  under  no  legal  obligation  to  begin  it.  But 
when  we  consider  the  distinction  between  non  feasance  and  mis- 
feasance in  reference  to  liability  in  tort,  it  becomes  very  intelli- 
gible, (e)     The    common   law   looks   upon    an    injury   which 


(e)  The  position  which  we  have  endeav- 
ored to  maintain,  that  the  distinction  be- 
tween misfeasance  and  non-feasance  has  ex- 
clnsive  reference  to  liability  sounding  in 
tort,  is  fully  supported  by  the  case  of 
Benden  v.  Manning,  2  N.  H.  289.  It  was 
an  action  of  assumpsit  against  a  tailor  for 
making  a  coat  in  an  unskilful  and  im- 
proper manner,  wliich  he  had  contracted 
to  make  in  a  skilful  and  proper  manner. 
The  consideration  for  the  promise  laid  in 
the  declaration  was  a  certain  sum  of 
money  in  that  behalf  paid.  At  the  trial, 
the  defendant  objected  that  there  was  no 
evidence  to  prove  the  consideration  so 
laid.  Tlie  court  instructed  the  jury  that 
the  evidence,  if  believed,  was  sutHcient  to 
prove  the  consideration  alleged,  and  the 
jury  having  returned  a  verdict  for  the 
plaintiff,  the  defendant  filed  a  bill  of 
exceptions,  and  brought  a  writ  of  error. 
And  the  court  having  decided  that  there 
was  no  evidence  to  prove  the  considera- 
tion alleged,  tlie  defendant  in  error  con- 
tended that  tlie  action  might  be  supported 
on  the  ground  of  a  misfeasance.  But 
llichardson,  C.  J.,  said  :  "  It  has  been  con- 
tended on  the  part  of  the  defendant  in 
error  that  tlds  action  is  brought  to  recover 
damages,  not  for  a  mere  non-feasance,  but 
for  a  misfeasance,  and  therefore  it  was  un- 


necessary to  allege  or  prove  a  considera- 
tion. It  is  very  clear  that  no  man  can  be 
liable  for  the  mere  non-performance  of  a 
promise  made  without  consideration ;  of 
course,  when  an  action  is  brought  to  re- 
cover damages  for  tlie  non-performance  of 
a  contract,  a  consideration  must  be  alleged 
and  proved.  But  when  one  man  does  an- 
other an  injui-y,  by  unskilfully  and  im- 
properly doing  what  he  had  promised  to 
do,  an  action  may  be  maintained  to  re- 
cover the  damage,  although  there  was  no 
consideration  for  the  promise.  The  rea- 
son of  this  distinction  is  very  obvious,  but 
it  is  a  distinction  that  cannot  avail  the  de- 
fendant in  error.  His  action  was  assump- 
sit, founded  upon  tlie  breach  of  certain 
promises  alleged  to  liave  been  made  upon 
certain  considerations.  The  very  gist  of 
the  action  was  tlie  lircach  of  a  valid  con- 
tract. But,  if  the  promises  were  made 
without  consideration,  they  were  mere  nuda 
pacta,  and  no  action  could  be  maintained 
upon  them.  And  if  the  consideration 
alleged  were  not  |jroved,  the  action  was 
not  supported.  But  if,  instead  of  assump- 
sit, a  special  action  upon  the  case  had 
been  brought  for  misfeasance,  it  is  very 
clear  that  no  consideration  need  have  been 
alleged  or  proved.  The  gist  of  such  an 
action  would  have  been  the  misfeasance, 
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acrues  from  mere  non-feasance  as  too  remote  to  lay  the  founda- 
tion for  an  action  of  tort ;  for  this  purpose  it  requires  that  the 
injury  should  be  the  direct  and  immediate  consequence  of  the 
conduct  complained  of.  (/) 

Bankers  are  so  far  mandataries,  that  they  receive  notes  for 
collection,  and  render  similar  services,  vi^ithout  specific  pay ;  but 
they  certainly  do  this  for  the  sake  of  the  general  and  indirect 
benefit  they  derive  from  the  business,  and  are  undoubtedly  lia- 
ble for  negligence  in  the  discharge  of  the  duties  they  under- 
take, {g)  But  a  ftirther  question  has  arisen  in  relation  to  banks 
of  deposit  and  collection.  It  is  this :  if  a  notary,  another  bank, 
or  other  agent  employed  by  a  bank  for  collection  is  negligent  or 
mistaken  as  to  demand  or  notice,  and  by  this  or  any  other  neg- 
ligence or  errorj  prevents  or  retards  the  collection  of  the  money, 
is  the  bank  responsible  to  the  holder,  and  how  far?  Some 
courts  have  held  that  the  bank  is  only  an  agent  to  employ  a 
sub-agent  to  do  what  it  cannot  do  itself,  and  therefore  its  re- 
sponsibility should  be  only  for  due  care  and  skill  in  selecting 
and    employing    the    sub-agent,  (h)    while    others    hold    that 

and  it  would  have  been  wholly  immaterial  ( IX  See  Salem  Bank  y.Gloucester  Bank, 

whether  the  contract  was  a  valid  one  or  17   Mass.  1.     The   leading   case  on  thi3 

not."     See  also,  Elsee  v.  Gatward,  5  T.  R.  point  in  this  country  is  Thorne  v.  Deas, 

143,   which   substantially   recognizes   the  4  Johns.  84,  already  referred  to.     In  that 

same  distinction.  —  If  our  positions   are  case  A  and  B  being  joint  owners  of  a  ves- 

correot,   it  follows,   that   in   all  cases  of  sel,   A  voluntarily  undertook  to  get  the 

proper  mandate,  that  is,  where  property  is  vessel  insured,  but  neglected  to  do  so,  and 

intrusted,  the  bailor  may  have  two  reme-  the  vessel  was  afterwards  lost.     The  court 

dies   for    any   injury  done    him    by  the  held,  that  no  action  would  lie  against  A 

bailee.     He  may  have   an   action   of  as-  for  the  non-performanee  of  this  promise, 

sumpsit  for  a  breach  of  contract  on  the  though   B   sustained   a  damage  thereby, 

part  of  the  bailee  ;  or  if  the  conduct  of  the  See  also  Balfe  v.  West,  22  E.  L.  &  E. 

bailee  amounts  to  an  actionable  tort,  the  506,  s.  c.  13  C.  B.  466. 

bailor  may  waive  the  contract,  and  bring  (g)  Smedes  v.  Bank  of  Utica.  20  Johns. 

an  action  sounding  in  tort.     On  the  other  372,  s.  c.  3  Cowen,  662  ;  Bank  of  Utica 

hand,  in  cases  of  mere  gratuitous  agency,  v.  McKinster,  1 1   Wend  473  ;  Mechanics 

where  no  property  is  intrusted,  the  only  Bank  v.   Merchants    Bank,   6   Met.    13. 

remedy  which    the    principal    can    have  Chancellor  Kent  says :  "  Receiving  a  let- 

against  the  agent  is  by  an  action  ex  delicto,  ter  to  deliver,  or  money  to  pay,  or  a  note 

And  if  the  agent  has  committed  no  act  by  a  bank  to  collect,  and  by  negligence 

which  amounts  to  an  actionable  tort,  the  omitting  to  perform  the  trust,  the  manda- 

principal   is   without  remedy.     It  should  tary,  though  acting  gratuitously,  becomes 

be  observed,  however,  that  the  delivei-y  of  responsible   for  damages   resulthig  from 

a  letter  to  be  carried  from  place  to  place,  his  negligence.     The  delivery  and  receipt 

or  the  delivety  of  a  promissory  note  or  of  the  letter,  money,  or  note,  creates  a 

biU  of  exchange  for  the  purpose  of  collec-  sufficient  consideration  to  support  the  cou- 

tion  would  probably  be  held  to  be  proper  tract,  and  is  a  part  execution  of  it."     See 

mandates,  and   the   bailee   in  such  cases  2  Kent,  Com.  571,  n.  (a), 

would  be  held  liable  ex  contractu.     Robin-  (h)  It  seems  to  be  held  in  the  following 

BCD  V.  Threadgill,  13  Ii-ed.  L.  41.  cases,  that  where  bills  or  notes  are  deposited 
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the  bank  is  an  agent  for  collection,  and  is  itself  responsible  for 
due  care  and  skill  in  all  the  acts  and  measures  necessary  for 
collection,  whether  they  are  performed  through  the  officers  of  the 
bank,  or  through  other  agents  employed  by  the  bank,  (i)  The 
authorities  on  tiiis  subject  cannot  be  reconciled.  We  suppose 
a  different  doctrine  wUl  be  held  in  different  States,  according  to 
the  decisions  of  each  State.  These  authorities  are  gathered  ip 
the  three  preceding  notes. 

A  bank  has  also  a  lien  on  its  deposits  for  the  general  balance 
it  has  against  the  depositor,  (j )  unless  the  deposit  is  made  by 
an  agent  for  a  principal  who  is  the  only  owner  of  the  property 
But  if  so  made,  and  the  bank  knows  this  agency ;  or  if  not 
knowing  it,  and  supposing  the  agent  to  be  owner,  the  bank  has» 
made  no  advance  to  the  agent  as  depositor  on  the  security  o^ 
the  deposit,  the  bank  has  no  lien,  (k) 

A  mandatary,  as  we  have  aheady  intimated,  is  generallj 
bound  to  exercise  only  slight  diligence,  and  is  responsible  onlj 
for   gross   neglect.  (Z)       The    parties    may,    however,   vary   the 


with  a  bank  for  collection,  the  bank  is  an 
agent  to  collect,  and  not  merely  to  transmit 
for  collection,  and  is  liable  for  the  neglect 
of  any  of  its  agents,  however  proper  the 
selection  may  have  been.  Allen  v.  Jler- 
chants  Bank,  22  AVend.  215,  overruling 
s.  c.  in  15  Wend.  482.  Bank  of  Orleans 
V.  Smith,  .3  Hill  (N.  Y.),  560;  Montgom- 
ery Co.  Bank  r.  Albany  City  Bank,  3 
Seld.  459  ;  Van  Wart  v.  Wooley,  3  B.  & 
0. 439  ;  Thomson  o.  Bank  of  South  Car- 
olina, 3  Hill  (S.Car.),  77  ;  Mechanics  Bank 
V.  Earp,  4  Eawle,  384  ;  Taber  v.  Penett, 
2  Gallison,  565.  See  also,  as  to  the  gen- 
eral principle,  ante,  Vol.  I.   p.  84. 

(i)  That  the  bank  is  responsible  only 
for  due  care  and  diligence  in  selecting  its 
agents,  and  in  transmitting  or  submitting 
tlie  papers  to  them,  m.ay  be  ^:itliered  from 
Fabens  v.  Meiriintilc  Bank,  2.'.i  Pick.  330  ; 
Dorchester  and  Milton  Bank  v.  New  Eng- 
land Bank,  1  Gush.  177;  Warren  Bank 
V.  Suflblk  Bank,  10  Cush.  583;  East 
linddam  Bank  v.  Scovil,  12  Conn.  303; 
.Jackson  r.  Union  Bank,  G  Har.  &  J.  146  ; 
Baldwin  v.  Bank  of  Louisiana,  1  La.  An. 
15  ;  Bellemire  v.  Bank  of  U.  S.,  4  Whart. 
105.  That  banks  which  receive  bills  for 
transmission  only,  are  responsible  only 
for  due  care  and  diligence  in  transmitting, 
is  the  doctrine  of  Mechanics  Bank  v.  Earp, 


4  Eawle,  384,  and  Bank  of  Washingtor 
V.  Neale  &  Triplett,  1  Pet.  25.  It  may  b« 
inferred,  perhaps,  from  C.  J.  AJarshaU'i 
language  in  this  last  case,  that  the  Su- 
preme Court  of  the  United  States  would 
extend  the  responsibility  of  a  bank  foi 
collection,  over  the  conduct  of  all  ita 
agents. 

'  (j  )  Brandao  v.  Barnett,  3  M.  G.  &  S. 
530;  Jones  v.  Starkey,  11  E.  L.  &  E. 
235. 

{k)  Bank  of  Metropolis  r.  N.  E.  Bank, 
6  How.  212.  But  see,  as  perhaps  contra, 
La\\ience  u.  Stonington  Bank,  6  Conn. 
521. 

(/)  The  Roman  law  seems  to  have  been 
different  in  this  respect.  By  tliat  law 
every  mandatary  seems  to  have  been 
bound  to  bestow  on  the  matter  with  which 
he  was  charged  all  the  diligence  and  skill 
which  the  pro]ier  e.HCculion  of  it  re- 
quired. See  Siory  on  Bailm.  ^  173.  Sir 
William  Jones  ]iiiji'essecl  to  follow  the  Ro- 
man law  in  this  respect,  but  attempted  to 
make  a  distinction  between  a  mandate  ic 
carri/  and  a  mandate  to  perform  a  irorJc, 
holding  tliat  the  laile  did  not  apply  to  tha 
former,  and  that  mandataries  of  that  class 
were,  like  depositaries,  liable  only  for 
gross  negligence.  Essay  on  Bailm.  52 
62.      Mr.  Justice  Stori/  is  of  opinion  thai 
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terms  of  the  contract  at  their  pleasure  by  a  special  agreement. 
So  a  mandatary  may  impose  upon  himself  an  additional  degree 


there  is  no  foundation  for  this  distinction 
in  the  Romiin  law,  and  there  certainly  is 
none  in  our  law.  On  the  other  hand,  the 
rule  is  perfectly  established  with  us  that 
the  same  degree  of  diligence  is  required 
in  cases  of  mandate,  whether  it  be  to  carry 
or  to  perform  work,  as  in  cases  of  deposit. 
This  was  very  authoritatively  declared  in 
the  case  of  Shiells  u.  Blackburne,  1  H 
Bl.  158,  the  facts  of  which  are  stated  ante, 
p.  99,  note  {d).  Lord  Loughborough 
there  observed :  "  I  agree  with  Sir  Wil- 
liam Jones,  that  where  a  bailee  undertakes 
to  perform  a  gratuitous  act,  from  which 
the  bailor  alone  is  to  receive  benefit,  there 
the  bailee  is  only  liable  for  gross  negli- 
gence ;  but  if  a  man  gratuitously  under- 
takes to  do  a  thing  to  tbe  best  of  his  skill, 
where  his  situation  or  profession  is  such 
as  to  imply  skill,  an  omission  of  that  skill 
is  imputable  to  liim  as  gross  negligence. 
If  in  this  case  a  ship-broker,  or  clerk  in 
the  custom-liouse,  had  undertaken  to  en- 
ter the  goods,  a  wrong  entry  would  in 
them  be  gross  negligence,  because  their 
situation  and  employment  necessarily  im- 
ply a  competent  degree  of  knowledge  in 
making  such  entries.  But  when  an  ap- 
plication, under  the  circumstances  of  this 
case,  is  made  to  a  general  merchant  to 
make  an  entry  at  the  custom-house,  such 
a  mistake  as  this  is  not  to  be  imputed  to 
him  as  gross  negligence."  See  also,  to 
the  same  point,  Stanton  v.  Bell,  2  Hawks, 
145;  Beardslee  v.  Richardson,  11  Wend. 
25.  No  definite  rule  can  be  laid  down  as 
to  what  will  constitute  gross  negligence 
in  each  particular  case.  For  this  purpose, 
the  nature  and  circumstances  of  the  case, 
and  the  terms  of  the  contract,  must  be 
carefully  attended  to.  In  the  case  of  Fel- 
lowes  V.  Gordon,  8  B.  Mon.  415,  the 
plaintiff,  being  indebted  to  the  defendant, 
and  holding  a  note  against  the  owners  of 
a  certain  steamer,  delivered  the  note  which 
he  so  held  to  the  defendant  to  be  collected 
through  a  certain  house  at  New  Orleans, 
with  which  the  defendant,  who  had  a  house 
at  Louisville,  was  connected,  the  proceeds 
to  be  applied  to  the  payment  of  the  defend- 
ant's demand.  When  the  note  was  de- 
livered, the  plaintiff  informed  the  defend- 
ant that  the  solvency  of  the  boat  and 
owners  was  doubtful,  and  that  the  only 
probable  means  of  saving  the  claim  was, 
to  attach  the  boat  at  New  Orleans  on  her 
first  arrival  there    after  the  note  became 


due,  unless  the  note  should  be  paid.  The 
note  was  sent  by  tlie  defendant  to  the 
hotise  at  New  Orleans,  by  which  it  was 
presented  and  payment  demanded,  on  the 
first  arrival  of  the  boat  at  that  city,  but 
on  payment  of  $100  (one-sixth  only  of  the 
debt),  the  boat  was'  permitted  to  depart, 
and  on  her  arrival  at  Nashville  a  short 
time  afterwards,  she  was  attached  for 
other  debts  and  sold,  before  the  note  was 
returned  to  the  plaintiffs,  for  an  amount 
not  suflScient  to  pay  the  attaching  credi- 
tors. The  court  held  this  to  be  a  breach 
of  duty  for  which  the  defendant  was  liable. 
And  Marshall,  C.  J.,  said  :  "  Regarding 
the  houses  at  Louisville  and  New  Orleans 
as  merely  gratuitous  bailees,  still,  having 
undertaken  the  commission,  and  proceed- 
ed in  its  execution,  each  was  bound  to 
proceed  with  reasonable  care  and  diligence 
according  to  the  terras  of  the  mandate. 
And  a  foilure  in  the  performance  of  this 
obligation  was  a  breach  of  duty,  for  which, 
on  wcU-eatablished  principles,  the  delin- 
quent party  is  liable  in  case  of  loss  pro- 
duced by  his  neglect.  A  bailee,  receiving 
property  under  particular  directions  as  to 
its  disposition,  impliedly  undertakes  to 
dispose  of  it  according  to  those  directions, 
and  may  be  made  liable  for  the  loss  con- 
sequent upon  his  failure  or  neglect  to  do 
so,  and  especially  if  he  actually  proceed 
with  the  business  committed  to  him."  On 
the  other  hand,  in  the  case  of  Whitney  v. 
Lee,  8  Met.  91,  where  a  promissory  note 
was  delivered  to  the  defendant,  on  his  vol- 
untarily undertaking,  without  reward,  "  to 
secure  and  take  care  of  it,"  it  was  held, 
that  he  was  not  bound  to  take  any  active 
measures  to  obtain  security,  but  was  sim- 
ply bound  to  keep  the  note  carefully  and 
securely,  and  receive  the  money  due  there- 
on when  offered.  Shaw,  C.  J.,  remarked : 
"  The  term,  to  '  secure,'  may  be  deemed 
ambiguous,  meaning  either  to  obtain  se- 
curity, or  to  keep  secm-ely  ;  but  associated 
with  the  words  '  take  care  of,'  and  being 
a  gratuitous  undertaking,  we  do  not  under- 
stand that  the  defendant  was  to  take  ac- 
tive measures  to  obtain  security,  but  sim- 
ply to  keep  the  note  carefully  and  securely, 
and  receive  the  money  due  thereon,  when 
offered.  This  last  authority  and  duty 
would  seem  to  result  from  the  custody  of 

the  note The  law  has  endeavored 

to  make  a  distinction  in  the  degrees  of 
care    and    diligence    to    which    different 
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of  liability  by  his  interfering  with  the  property  committed  to  hia 
charge,  by  which  its  custody  is  rendered  more  insecure,  (m)  So 
it  may  be  gathered  from  the  cases,  and  from  obvious  reasons, 
that  where  the  work  to  be  done  requires  peculiar  skill  and  care, 
and  the  mandatary  undertakes  it  in  such  way  as  to  be  bound 
to  go  through  with  it,  the  want  of  the  required  skill  and  care 
would  be  negligence  enough,  (w)     So  if   he  enters  upon  the 


bailees  are  bounrl ;  clistinguishing  between 
gross  negligence,  ordinary  negligence,  and 
slight  negligence ;  though  it  is  often  difS- 
cult  to  mark  the  line  where  the  one  ends 
and  the  other  begins.  And  it  must  be 
often  left  to  the  jury,  upon  the  nature  of 
the  subject-matter,  and  the  particular  cir- 
cumstances of  each  case,  with  suitable 
remarks  by  the  judge,  to  say  whether  the 
particular  case  is  within  the  one  or  the 
other."  See  also,  Mechanics  and  Traders 
Bank  v.  Gordon,  5  La.  An.  604. 

(m)  Nelson  v.  Macintosh,  1  Stark. 
237  ;  Bradish  v.  Henderson,  1  Dane,  Abr. 
310. 

{n'l  See  the  remarks  of  Lord  Lough- 
borough in  the  case  of  Shiells  o.  Black- 
burne,  quoted  ante,  p.  104,  note  (l).  Mr. 
Justice  Heath,  in  the  same  case  said  :  "  If 
a  man  applies  to  a  surgeon  to  attend  him 
in  a  disorder,  for  a  reward,  and  the  sur- 
geon treats  him  improperly,  there  is  gross 
negligence,  and  tlie  surgeon  is  liable  to  an 
action  ;  the  surgeon  would  also  be  liable 
for  such  negligence,  if  he  undertook  gratis 
to  attend  a  sick  person,  because  his  situa- 
tion implies  skill  in  surgery;  but  if  the 
patient  applies  to  a  man  of  a  different  em- 
ployment or  occupation,  for  his  gratuitous 
assistance,  who  cither  does  not  exert  all 
his  skill,  or  administers  improper  remedies 
to  the  best  of  liis  ability,  such  person  is 
not  liable."  But  even  a  mandatary  whose 
occupation  implies  peeuhar  skill,  is  not 
requh'od  to  exercise  the  greatest  amount  of 
skill ;  if  he  exercises  such  skill  as  is  usu- 
ally exercised  by  members  of  his  profes- 
sion, it  is  sufScient.  The  law  upon  this 
subject  is  admirably  stated  by  Mr.  Justice 
Porlir,  in  the  case  of  Percy  v.  Millaudon, 
20  Mart.  (La  ),  68,  75.  His  language  was 
as  follows  :  "  It  is  said  by  a  writer  of  great 
authority  [Pothier],  who  treats  of  the  doc- 
trine of  mandate,  that  the  mandatary  can- 
not excuse  himself  by  alleging  a  want  of 
ability  to  discharge  the  trust  undertaken. 
That  it  will  not  be  sufficient  for  him  to 
say  he  acted  to  the  best  of  his  ability,  be- 
cause he  should  have  formed  a  more  just 


estimate  of  his  own  capacity  before  he  en- 
gaged himself.  That,  if  he  had  not  agreed 
to  become  the  agent,  the  principal  could 
have  found  some  other  person  willing  and 
capable  of  transacting  the  business  cor- 
rectly. This  doctrine,  if  sound,  would 
make  the  attorney  in  fact  responsible  for 
every  error  in  judgment,  no  matter  what 
care  and  attention  he  exercised  in  forming 
his  opinion.  It  would  make  him  liable  to 
the  principal  in  all  doubtful  cases,  where 
the  wisdom  or  legality  of  one  or  more 
alternatives  was  presented  for  his  consid- 
eration, no  matter  how  difficult  the  subject 
was.  And  if  the  embarrassment,  in  the 
choice  of  measures,  grew  out  of  the  legal 
difficulty,  it  would  require  from  him 
knowledge  and  learning,  which  the  law 
only  presumes  to  those  who  have  made 
the  jurisprudence  of  their  country  the 
study  of  their  lives,  and  which  knowledge 
often  fails  in  them  from  the  intrinsic  dif- 
ficulty of  the  subject,  and  the  fallibility  of 
human  judgment.  It  is  no  doubt  true, 
that  if  the  business  to  be  transacted  pre- 
supposes the  exercise  of  a  peculiar  kind  of 
knowledge,  a  person  who  would  accept 
tlie  office  of  mandatary,  totally  ignorant 
of  the  subject,  could  not  excuse  himself 
on  the  ground  that  he  discharged  his  trust 
with  fidelity  and  care.  A  lawyer  who 
would  undertake  to  perform  the  duties  of 
a  physician  ;  a  physician,  who  would  be- 
come an  agent  to  carry  on  a  sttit  in  a 
court  of  justice  ;  a  bricklayer,  who  would 
propose  to  repair  a  ship,  or  a  landsman 
who  would  embark  on  board  a  vessel  to 
navigate  her,  may  be  presented  as  ex- 
amples to  illustrate  this  distinction.  But 
when  the  person  who  is  appointed  attor- 
ney in  fact  has  the  qualifications  ncces- 
saiy  for  the  discharge  of  the  ordinan/ 
dntii'.n  of  the  trust  imposed,  we  are  of 
opinion  that  on  the  occurrence  of  difficul- 
ties in  the  exercise  of  it,  which  offer  only 
a  choice  of  measures,  the  adoption  of  a 
course  from  which  loss  ensues  cannot 
make  the  agent  responsible,  if  the  error 
was  one  into  which  a  prudent  man  might 
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undertaking,  it  is  said  that  he  must  obey  instructions,  or  be 
liable  for  his  departure,  (o)  Indeed,  it  would  be  in  that 
case  gross  negligence.  But  it  might  be  otherwise,  if  the  owner 
had  no  reason  to  believe  that  the  mandatary  possessed  skill  suf- 
ficient for  the  precise  purpose  for  which  he  was  employed ;  and 
certainly  would  be,  if  he  had  good  reason  to  know  that  he  had 
not  the  skill ;  as  if  he  gave  a  valuable  watch  to  be  repaired,  to 
one  whom  he  knew  was  not  a  watchmaker;  or  to  one  who, 
although  a  watchmaker,  was  known  by  him  to  be  unaccustomed 
to  watches  of  that  kind.  All  these  differences  rest  upon  the 
ground  of  the  presumed  intention  of  the  parties.  And  on  the 
same  principle,  although  the  subject-matter  of  the  mandate  do 
not  necessarily  imply  superior  skill  in  the  mandatary,  still,  if  he 
is  known  to  possess  superior  skill  he  is  bound  to  exercise  it(p) 


have  fallen.  The  contrary  doctrine  seems 
to  us,  to  suppose  the  possession,  and  re- 
quire the  exercise  of  perfect  wisdom  in 
fallible  beings.  No  man  would  undertake 
to  render  a  service  to  another  on  such 
severe  conditions.  The  reason  given  for 
the  rule,  namely,  that  if  the  mandatary 
had  not  accepted  the  office,  a  person  capa- 
ble of  discharging  the  duty  coiTCCtly 
would  have  been  found,  is  quite  unsatis- 
factory. The  person  who  would  have  ac- 
cepted, no  matter  who  he  might  be,  must 
have  shared  in  common  with  him  who  did, 
the  imperfection  of  our  nature ;  and  con- 
sequently must  be  presumed  just  as  liable 
to  have  mistaken  the  correct  course.  The 
test  of  responsibility,  therefore,  should  be, 
not  the  certainty  of  wisdom  in  others,  but 
the  possession  of  ordinary  knowledge; 
and  by  showing  that  the  error  of  the 
agent  is  of  so  gross  a  kind,  that  a  man  of 
common  sense  and  ordinary  attention 
would  not  have  fallen  into  it.  The  rule 
which  fixes  responsibility,  because  men  of 
unerring  sagacity  are  supposed  to  exist, 
and  would  have  been  found  by  the  princi- 
pal, appears  to  us  essentially  erroneous." 
(o)  Fellows  V.  Gordon,  8  B.  Mon.  415 ; 
Ferguson  v.  Porter,  3  ilor.  27.  See  note 
(/),  supra. 

■  Ip)  Wilson  V.  Brett,  11  M.  &  W.  113. 
This  was  an  action  on  the  case  for  negli- 
gence in  riding  the  plaintiff's  horse.  The 
plaintiff  had  intrusted  the  horse  in  ques- 
tion to  the  defendant,  requesting  him  to 
ride  it  to  Peckham,  for  the  purpose  of 
showing  it  for  sale  to  a  Mr.  Margetson. 


The  defendant  rode  the  horse  to  Peck- 
ham,  and  for  the  purpose  of  showing  it, 
took  it  into  the  East  Surrey  race-ground, 
where  Mr.  Margetson  was  engaged  with 
others  playing  the  game  of  cricket ;  and 
there,  in  consequence  of  the  slippery  na- 
ture of  the  ground,  the  horse  slipped  and 
fell  several  times,  and  in  falling  broke  one 
of  his  knees.  It  was  proved  that  the  de- 
fendant was  a  person  conversant  with  and 
skilled  in  horses.  Ro/fe,  B.,  before  whom 
the  cause  was  tried,  told  the  jury  that, 
under  the  circumstances,  the  defendant, 
being  shown  to  be  a  person  skilled  in  the 
management  of  horses,  was  bound  to  take 
as  much  care  of  tlie  horse  as  if  he  had 
borrowed  it.  And  the  Court  of  Ex- 
chequer held  this  instruction  to  be  correct. 
Parke,  B.,  said  :  "  I  think  the  case  was 
left  quite  correctly  to  the  jury.  The  de- 
fendant was  shown  to  be  a  person  con- 
versant with  horses,  and  was  therefore 
bound  to  use  such  care  and  skill  as  a  per- 
son conversant  with  horses  might  reason- 
ably be  expected  to  use  :  if  he  did  not,  he 
was  guilty  of  negligence.  The  wliole 
effect  of  what  was  said  by  the  learned 
judge  as  to  the  distinction  between  this 
case  and  that  of  a  borrower,  was  this  :  that 
this  particular  defendant,  being  in  fact  a 
person  of  competent  skill,  was  in  effect  in 
the  same  situation  as  that  of  a  borrower, 
who  in  point  of  law  represents  to  the 
lender  that  he  is  a  ])erson  of  competent 
skill.  In  the  case  of  a  gratuitous  bailee, 
where  his  profession  or  situation  is  such 
as  to  imply  the  possession  of  competent 
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SECTION    III. 

COMMODATUM. 

When  a  thing  is  borrowed,  to  be  used  by  the  borrower,  with- 
out any  reward  or  compensation  to  be  received  by  the  owner 
from  him,  this  transaction  resembles  the  two  former,  in  so  far 
as  it  is  gratuitous.  But  it  is  unlike  them,  in  that  the  benefit 
belongs  exclusively  to  the  bailee ;  and  he  is  therefore  bound  to 
great  care,  and  liable  for  slight  negligence,  (q) 

What  constitutes  this  negligence,  or,  in  general,  what  are  the 
rules  which  belong  to  this  species  of  bailment,  we  cannot  ascer- 
tain to  any  great  extent  from  adjudicated  cases,  as  there  are 
few  which  distinctly  decide  such  questions.  But  in  the  case 
of  Coggs  V.  Bernard,  so  often  cited,  Holt  lays  down  certain 
principles,  which  he  takes  from  Bracton,  who  borrows  them 
from  the  civU  law.  Resting  upon  such  authority,  and  also  upon 
manifest  reason  and  justice,  they  may  be  deemed  the  rules  of 
law  on  this  subject ;  and  we  give  them  in  a  note  below,  in  the 
words  of  Holt,  (r) 

skill,  he  is  equally  liable  for  the  neglect  the  addition   of  a  Titnperative   epithet." 

to  use  it."    Alderson,  B.     "  The  learned  It  docs  not  distinctly  appear  by  the  report 

judf;o  thouffht,  and  correctly,  that  tins  de-  of  this  case  wlicther  the  bailor  knew  that 

fendant  beinc;  shown  to  be  a  person  of  the  bailee  possessed  superior  skill  or  not. 

competent  skill,  there  was   no   difference  'We  think,  however,  it  must  be  presumed 

between  his  case  and  that  of  a  borrower  ;  that  he  did  know  it,  or  at  least  had  reason 

because  the  only  difference  is,  that  there  to  suppose  that  sneh  was   the  ease.     See 

the  party  bargains  for  the  use  of  compe-  ante,  p.  9.3,  note  (('). 

tent  skill,  which  here  becomes  immaterial,         (r/)  Phillips  v.  Condon,  14  111.  84.     See 

since  it  appears  that  the  defendant  has  it."  also  to  same  effect  Howard  ;;.  Babcock,  '21 

IioIfe,'B.     "The  distinction  I  intended  to  111.   259,  where  the   liability  is   carefully 

make  was,  that  a  gratuitous  bailee  is  only  stated. 

bound   to   exercise  such  skill  as  he  pos-         (r)  "  As  to  the  second  sort  of  bailment, 

scsses,  whereas  a  hirer  or  borrower  may  namely,    foiniiiofidfinn,    or   lending   (jratls, 

reasonably  be  taken   to  represent  to  the  the  borrower  is  buuud  to  the  strictest  care 

party  who  lets,  or  from  whom  he  borrows,  and  diligence,  to  keep  the  goods  so  as  to 

that  he  is  a  person  of  competent  skill.     If  restore  them  back  again   to  the   lender, 

a  person  more  skilled  knows  that  to  be  liccau^c  the  bailee  has  a  benefit  by  the  use 

dangerous  which  another  not  so  skilled  as  of  them,  so  as  if  the  bailee  be  guilty  of  the 

he  docs  not,  surely  that  makes  a  diifer-  least  neglect  he  will  be  answerable;  as  if 

ence  in  the  liability.     I  said  I  could  see  no  a  man  should  lend  another  a  horse  to  go 

difference  between  negligence  and  groiis  neg-  westward,  or  for  a  month ;  if  the  bailee 

ligence  —  that  it  was  the  same  thing,  with  go  northward,  or  keep  the  horse  above  a 
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It  would  seem  that  a  gratuitous  lender  for  use,  is  liable  to 
the  party  to  whom  he  lends,  for  mischief  directly  resulting  from 
the  unsafe  condition  of  the  article,  if  that  be  known  to  the 
lender.  (5) 


SECTION  IV. 

PIGNUS. 

We  now  enter  upon  a  topic  of  more  interest,  inasmuch  as 
the  questions  which  belong  to  it  are  of  more  frequent  occur- 
rence. 


month,  if  any  accident  happen  to  the 
horse  in  the  northern  journey,  or  after  the 
expu-atiou  of  the  month,  the  bailee  will  be 
chargeable ;  because  he  has  made  use  of 
the  horse  contraiy  to  the  trust  he  was  lent 
to  him  under,  and  it  may  be  if  the  horse 
had  been  used  no  othei-wise  than  he  was 
lent,  that  accident  would  not  have  befallen 
him.  This  is  mentioned  in  Bracton,  fol. 
99  a ;  his  words  are :  Is  autem  cui  res 
aliqua  utenda  datur,  re  obUgatur,  quce  com- 
modata  est,  sed  magna  dijfmntia  est  inter 
mutuum  et  commodatum ;  quia  is  qui  rem 
mutuam  accepit  ad  ipsam  restitaendavi  fene- 
tur,  vel  ejus  pret/iim,  si  forte  inccndio,  ruina, 
naufvaqio,  aut  latronum  vel  hostium  incursu, 
consumpta  Juerit,  vel  deperdita,  subtracta, 
vel  ablata.  Et  qui  rem  utendam  accepit, 
non  sufficit  ad  rei  custodiam,  quod  talem  dili- 
gentiam  adhibeat,  qualem  suis  rebus  propriis 
adhibere  solet,  si  alius  earn  diligentius  potuit 
custodire ;  ad  vim  autem  majorem  vel  casus 
fortuitos  non  tenetur  guis,  nisi  culpa  sua  in- 
tervenerit.  Ut  si  rem  sibi  commodatam  domi, 
secum  detulerit  cum  peregre  profectus  fueiit, 
et  illam  incursu  hostium  vel  prcedonum  vel 
naufragio  amiserit,  non  est  dubium  quin  ad 
rei  restitutionem  teneatur.  I  cite  this  author, 
though  I  confess  he  is  an  old  one,  because 
his  opinion  is  reasonable,  and  very  much 
to  my  present  purpose,  and  there  is  no 
authority  in  the  law  to  the  contrary.  But 
if  the  bailee  put  this  horse  in  his  stable, 
and  he  were  stolen  from  thence,  the  bailee 
shall  not  be  answerable  for  him.  But  if 
he  or  his  servants  leave  the  house  or  stable 
doors  open,  and  the  thieves  take  the  op- 
portunity of  that,  and  steal  the  horse,  he 
will  be  chargeable ;  because  the  neglect 
gave  the  thieves  the  occasion  to  steal  the 
horse.    Bracton  says,  the  bailee  must  use 


the  utmost  care,  but  yet  he  shall  not  be 
chargeable  where  there  is  such  a  force  as 
he  cannot  resist."  See  also,  Scranton  v. 
Baxter,  4  Sandf  .'5;  Booth  v.  Terrell,  16 
Geo.  20;  2  Ld.  Raym.  915.  A  gratui- 
tous loan  is  considered  as  strictly  a  per- 
sonal tmst,  unless  from  other  circum- 
stances a  different  intention  can  fairly  be 
presumed.  This  is  well  illustrated  by  the 
case  of  Bringloe  v.  Morrice,  1  iMod.  210. 
That  was  an  action  of  trespass  for  immod- 
erately riding  the  plaintiff's  mare.  The 
defendant  pleaded  that  the  plaintiff  lent 
him  the  mare,  and  gave  him  license  to 
ride  her,  and  that  by  virtue  of  this  license 
the  defendant  and  his  servant  had  ridden 
the  mare  alternately.  The  plaintiff  de- 
murred to  the  plea.  And,  per  curiam, 
"  The  license  is  annexed  to  the  person, 
and  cannot  be  communicated  to  another ; 
for  this  riding  is  a  matter  of  pleasure." 
And.  North,  C.  J.,  took  a  difference,  where 
a  certain  time  is  limited  for  the  loan  of  the 
horse,  and  where  not.  In  the  first  case, 
the  party  to  whom  the  horse  is  lent  hath 
an  interest  in  the  horse  during  that  time, 
and  in  that  case  his  sei-vant  may  ride,  but 
in  the  other  case  not.  A  difference  was 
also  taken  between  hiring  a  horse  to  go  to 
York,  and  borrowing  a  horse ;  in  the  first 
place,  the  party  may  let  his  sei-vant  ride ; 
in  the  second  not.  But  where  a  horse 
was  for  sale,  and  the  agent  of  the  vendor 
let  A  have  the  horse  for  the  purpose  of 
trying  it,  A  was  held  justified  in  putting  a 
competent  person  upon  the  horse  to  try  it, 
an  authority  to  do  so  being  implied.  Lord 
Camoys  v.  Scurr,  9  C.  &  P.  383. 

is)  Blakemore  v.  E.  &  B.  Railway  Co. 
92  Eng.  C.  L.  1035. 
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A  pledge  is  a  bailment  for  the  mutual  benefit  of  both  parties, 
for  while  the  pledgee  obtains  security  for  his  debt,  the  pledgor 
obtains  credit  or  delay,  or  other  indulgence.  The  bailee  is 
therefore  bound  only  to  ordinary  care,  and  is  liable  only  for 
ordinary  neglect.  If  the  pledge  be  lost  by  an  intrinsic  defect, 
which  might  possibly  have  been  remedied,  or  by  a  casualty 
which  might  possibly  have  been  prevented,  or  by  superior 
force  which  might  possibly  have  been  resisted,  the  bailee  is 
still  not  responsible,  unless  he  was  in  positive  default,  {t} 

He  has  a  special  property  in  the  pledge  ;  and  may  maintain 
any  action,  which  requires  such  property  in  the  plaintiff,  against 
a  third  party,  for  an  injury  to  the  pledge  ;  (u)  and  a  judgment  in 
such  action  brought  by  the  pledgee  or  by  the  pledgor  would  bar 
an  action  for  the  same  cause  by  the  other  party,  (v)      And  he 


(i)  Commercial  Bank  v.  Martin,  1  La. 
An.  344.  In  this  case  tlie  court  say  tliat 
a  pledgee  is  bound  to  take  that  care  of 
the  property  pledged  which  a  prudent 
person  {diligens  paterfamilias)  would  take 
of  his  own.  But  he  is  not  bound  to  use 
the  utmost  diligence.  And  where  it  be- 
comes necessary  for  a  pledgee,  in  the  ex- 
ercise of  the  diligence  required  of  him,  to 
employ  an  agent  on  account  of  his  partic- 
ular profession  and  skill,  he  will  not  be 
responsible  for  the  misconduct  or  neglect 
of  the  latter,  where  reasonable  care  was 
shown  in  the  choice  of  the  agent,  as  to 
his  skill  and  ability.  See  also,  Exeter 
Bank  v.  Gordon,  8  k  H.  66  ;  Gn.jdall  v. 
Richardson,  14  id.  567.  The  general  rule 
of  law,  where  a  person  receives  bonds  or 
notes  for  collection,  as  collateral  security 
for  a  debt,  is  that  he  is  bound  to  use  due 
diligence ;  and  if  they  are  lost  tlirough 
his  negligence,  by  the  insolvency  of  the 
makers,  he  is  chargeable  with  the  amount. 
Noland  v.  Clark,  10  B.  Mon.  239. 

(m)  It  i.s  also  clccidcd  in  the  case  of  Gib- 
soe  V.  B')yd,  1  Kerr,  150,  that  an  action 
will  lie  in  favor  of  the  pawnee  against  the 
general  owner,  when  the  rights  of  the  for- 
mer are  invaded  by  the  latter.  That  was 
an  action  of  replevin  for  a  mare.  It  ap- 
peared that  the  mare  in  question  was  tlie 
property  of  the  defendant,  and  had  been 
delivered  by  him  to  the  plaintiff  as  a 
pledge.  The  defendant  afterwards  took 
the  mare  from  the  plaintiff's  possession, 
whereupon  the  plaintiff  brought  this  ac- 
tion, and  the  court  held  that  he  was  en- 
titled to  recover.  Chipman,  C.  J.,  said  ; 
"  This  is  an  action  of  replevin  for  a  mare, 


in  which  the  defendant  pleaded  property 
in  himself,  and  also  property  in  a  third 
.person;  and  the  plaintiff  replied  to  each 
plea  that  the  property  was  in  himself; 
upon  which  issue  was  taken.  From  the 
testimony  in  the  case,  it  appeared  that  the 
mare  belonged  to  the  defendant,  and  was 
delivered  to  the  plaintiff"  as  a  security  for 
a  debt  duo  from  the  defendant  to  the  plain- 
tiff; the  contract  between  them  tlierefore 
was  clearly  that  of  a  pawn  or  pledge ;  and 
the  defendant  and  plaintiff  stood  in  the 
situation  of  pawnor  and  pa;vnee.  In  this 
state  of  things  the  defendant  took  the  mare 
from  the  phuntiff.  It  is  now  contended 
on  the  part  of  tlie  defendant,  that  he  be- 
ing the  general  owner  of  the  mare,  the 
plaintiff' cannot  maintain  tliis  action  of  re- 
plevin against  him.  It  is  ndmitted  to  be 
clear  law  that  the  pawnee  may  maintain 
replevin  against  a  stranger,  and  the  right 
to  retain  the  thing  pawned,  until  the  debt 
is  paid,  cannot  \k  perfect  unless  this  riglit 
of  possession  is  indefeasililc,  and  not  lia- 
ble to  be  invaded  or  interfered  with  iiy 
the  (lehtor,  although  he  lie  the  general 
owner  of  the  thing  pawned.  The  fallacy 
of  the  argument  on  the  part  of  the  de- 
fendant appears  to  lie  in  the  extent  of 
signilication  given  to  the  term  *  general 
owner.'  He  remains  the  general  owner, 
subject  to  the  ligtit  of  the  pa\viiee  ;  he  has 
parted  with  his  absolute  right  of  disposing 
of  the  chattel  until  he  has  redeemed  it 
from  its  state  of  pledge.  .  .  .  There  can- 
not, I  conceive,  be  a  particle  of  doubt  that 
tills  action  is  maintainable." 

(w)  48  Ed.  3,  20  b,  pi.  8  ;  20  H.  7,  5 
b,  pi.  15 ;  Flewellin  v.  Have,  1  Bulst.  68 
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is  undoubtedly  bound  to  do  all  that  may  be  proper  or  necessary 
to  preserve  the  value  of  the  pledge.  Hence  it  has  been  held, 
that  where  a  party  receives  negotiable  paper  from  his  debtor, 
with  the  debtor's  indorsement,  as  collateral  security  for  his 
demand,  and  not  as  agent  merely,  it  is  his  duty  to  present  the 
same  for  payment  when  due,  and  take  the  proper  steps  to 
charge  the  debtor  as  indorser;  and  failing  to  do  this,  he  makes 
the  paper  his  own.  (w) 

^  He  has  generally  only  a  right  to  hold ;  and  if  he  uses,  it  is  at 
his  own  peril ;  and  he  is  liable  for  any  loss  which  occurs  while 
using.  If  he  derive  a  profit  from  this  use,  he  must  allow  for  it ; 
unless  this  use  was  equally  profitable  to  the  owner.  If  the 
pledge  be  a  horse,  the  bailee  may  use  it  enough  to  keep  the 
horse  in  health,  without  paying  for  this  use ;  but  if  he  take  a 
journey  with  it  he  must  pay.  He  may  milk  a  cow,  and  indeed 
ought  to,  because  not  to  milk  her  would  injure  the  owner,  by 
hurting  the  cow ;  nevertheless  he  must  account  for  the  milk,  be- 
cause he  derives  a  positive  profit  from  it.  The  question  of  use 
sometimes  resolves  itself  into  more  or  less  of  resulting  injury ; 
thus,  he  may  use,  carefully,  books,  although  perhaps  any  use  of 
them  implies  some  slight  injury ;  but  not  clothes-,  for  these  are 
more  rapidly  worn  out,  and  necessarily  more  injm-ed  by  use.  (x) 
But  even  if  he  use  the  pawn  tortiously  without  putting  it  out 
of  his  possession,  it  is  said  that  he  is  only  liable  to  an  action; 
his  lien  upon  it  not  being  thereby  terminated,  (y)  The  lien  of 
the  pledgee  and  the  rules  of  law  applicable  to  it,  are  considered 
in  our  chapter  on  Liens. 

In  all  cases  the  pledgee  must  account  for  income  or  protits 

(w)  Jennison  v.  Parker,  7  Mich.  355.  is  there  robbed  of  them,  she  will  be  an- 

(x)  In    Coggs   V.   Bernard,  Lord  Holt  swerable.    And  the  reason  is,  because  the 

makes    the  folloiving   remarks  upon   the  pawn  is  in  the  nature  of  a  deposit,  and  as 

right   of  the   pledgee  to  use   the   pledge  such  is  not  liable  to  be  used.     And  to  this 

while  in  his  possession :  "  If  the  pawn  be  effect  is  Owen,  12.3.     But  if  the  pawn  be 

such  as  it  will  be  the  worse  for  using,  the  of  such  a  nature  as  the  pawnee  is  at  any 

pawnee  cannot  use  it,  as  clothes,  &c.,  but  charge  about  the  thing  pawned,  to  main- 

if  it  be  such  as  will  be  never  the  worse,  as  tain   it,   as   a  horse,   cow,  &c.,  then  the 

if  jewels  for  the  purpose  were  pawned  to  a  pawnee  may  use  the  horse  in  a  reasonable 

lady,  she  might  use  them.    But  then  she  manner,  or  milk  the  cow,  &c.,  in  recom- 

must  do  it  at  her  peril,  for  whereas  if  she  pense  for  the  meat."     See  also,  Mores  v. 

keeps  them  locked  up  in  her  cabinet,  if  Conham,  Owen,  123;  Anonymous,  2  Salk. 

her  cabinet  should  be  broke  open,  and  the  522 ;  Thompson  v.  Patrick,  4  Watts,  414. 
jewels  taken  from  thence,  she  would  be  {;/)  Thompson  u.  Patrick,  4  Watts,  414. 
excused ;  if  she  wears  them  abroad,  and 
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derived  from  the  pledge ;  and  where  he  is  put  to  expense  or  ex- 
traordinary trouble  to  preserve  the  value  of  the  pledge,  he  may 
charge  the  owner  for  it,  unless  there  be  a  bargain  to  the  con- 
trary, or  the  nature  of  the  case  negatives  his  right  to  make  such 
charge. 

If  the  pledge  be  stolen  from  him  he  is  not  liable,  unless  the 
theft  arose  from  or  was  connected  with  a  want  of  ordinary  care 
on  his  part,  (z)  By  the  civil  law,  the  theft  raised  the  presump- 
tion of  neglect,  and  the  bailee  was  responsible  unless  he  could 
show  an  absence  of  negligence  on  his  part.  We  doubt  whether 
this  be  the  rale  of  the  common  lav>\  If  the  pledge  be  stolen, 
the  theft  does  not  of  itself  discharge  the  bailee ;  but  the  bailor 
may  make  him  responsible  by  showing  that  it  happened  through 
a  want  of  ordinary  care. 

By  the  civil  law,  in  the  case  of  pigrms,  the  possession  of  the 
thing  pledged  passed  to  the  creditor ;  in  the  case  of  hypotheca, 
the  possession  of  the  thing  hypothecated  remained  with  the 
owner.  This  distinction  has  not  been  deemed  of  great  impor- 
tance in  England,  and  the  difference  between  a  pledge  and  a 
mortgage  has  not  until  lately  been  sti-ongly  marked.  In  recent 
times,  however,  and  in  this  country,  this  distinction  is  assuming 
a  new  importance.  In  all  our  commercial  cities,  the  pledging; 
of  personal  property,  especially  of  stocks,  has  become  very  com- 
mon, and  recent  cases  have  estabhshed,  or  at  least  affirmed, 
rights  and  HabUities  peculiar  to  such  contract,  and  quite  differ- 
ent from  those  which  attend  a  mortgage,  (a) 

(z)  Sir  William  Jones's  distinction  (Es-  for    some    reason   or   other,    was    never 

say  on  Bailm.   75)   between   clandestine  brought  on,  so  that  no  decision  tooli  place 

theft  and  violent  theft,  taken  from  the  civil  on  the  points  raised  in   the  case.     How 

law,  is  not  sustained  by  common  law  an-  my  opinion  got  into  print  I  do  not  know, 

thoritles.     See  Co.  Lit.  89  a ;  Soutlicote's  It  was  probably  lent  to  some  of  the  bar, 

case,  4  Rep.  83  b.  and  a  copy  taken,  which  the  reporter  has 

(a)  In  Cortelyou  v.  Lansing,  2  Caines,  erroneously  published  as  the  opinion  of 
Cas.  200,  the  distinction  between  a  pledge  this  court."  This  circumstance  may  les- 
and  a  mortgage,  and  the  peculiar  qualities  sen  its  authority.  But  as  Chancellor  Kent 
of  a  pledge,  arc  very  ful  ly  and  ably  con-  has  referred  to  it  in  his  Commentaries,  we 
sidered.  In  Ban'ow  v.  Paxton,  5  Johns,  venture  to  do  so  also.  Whatever  be  its 
260,  the  case  of  Cortelyou  v.  Lansing  authority,  of  its  instructivoness  there  can 
being  cited  by  counsel,  A'en(,  C.  J.,  said :  be  no  doubt.  The  learned  judge  says: 
"  That  case  was  never  decided  by  this  "  The  note  in  question  came  under  tlie 
court.  It  was  argued  once,  and  I  had  strict  definition  of  a  pledge.  It  was  de- 
prepared  the  written  opinion  which  ap-  livercd  to  tlie  defendant,  with  a  right  to 
peai'S  in  the  report  of  Mr.  Caines;  but  the  detain  as  a  security  for  his  debt,  but  the 
court  directed  a  second  argument,  which,  legal  property  did  not  pass,  as  it  does  in 
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It  was  undoubtedly  a  rule  of  the  ancient  common  law  of 
England  that  delivery  was  essential  to  a  pledge ;  and  the 
difference  between  a  pledge  and  a  mortgage  consisted  in  this. 
The  possession  of  the  pledge  passed  to  the  pledgee,  but  the 
property  did  not  pass  ;  a  thing  mortgaged  might  remain  in  the 
possession  of  the  mortgagor,  but  the  right  of  property  passed  to 
the  mortgagee.  The  pledgee  held  the  pledge  until  his  debt  was 
paid,  the  pledge  itself  remaining  the  property  of  the  pledgor. 
The  mortgagee  acquired  the  property  of  the  thing  mortgaged, 
the  mortgagor  parting  with  the  property  as  in  the  case  of  a  sale, 
reserving  only  the  right  to  defeat  the  transfer  and  re-acquire  the 
property  by  paying  the  debt.  But  this  distinction  has  not 
always  been  recognized,  or,  at  least,  not  accurately  observed. 
It  seems,  however,  to  be  now  held,  that  possession  of  a  pledge 
must  be  dehvered  to  the  pledgee  ;  {b)  that  this  possession  may 
be  according  to  the  nature  of  the  thing,  and  where  the  pledge 
does  not  permit  of  manual  delivery,  but  consists  of  stocks,  which 
are  transferred  upon  the  books  of  the  company  with  issue  of  a 
new  certificate,  if  the  transfer  be  to  secure  a  debt,  and  the 
debtor  has  a  right  to  the  restoration  of  the  property  on  paymen 
of  the  debt  at  any  time,  the  transaction  is  a  pledge  and  not  a 
mortgage,  although  the  legal  title  passes  to  the  creditor.  This 
is  a  very  nice,  and  perhaps  a  difficult  distinction ;  but  as  a  con- 
sequence of  it,  it  is  held,  that  the  creditor  takes  the  stock  only 
to  hold,  and  not  to  use;  that  the  property  is  not  in  him;  that 
he  cannot  sell  the  stock  until  the  debt  is  due,  and  that  if  it  be 


the  case  of  a  mortgage,  with  a  condition  Smith,  2  Ves.  Jr.  372,  378 ;  Brownell  v. 

of  a  defeasance.     The  general  ownership  Hawkins,  4  Barh.  491.     In  this  last  case, 

remained  with  the  intestate,  and  only  a  Marvin,  J.,  said:  "A  mortgage  is  a  sale 

special  property  passed  to  the  defendant,  of  goods,   with   a  condition   that  if  the 

It  is,  therefore,  to  be  distinguished  from  a  mortgagor  performs  some  act  it  shall  be 

mortgage  of  goods,  for  that  is  an  absolute  void.     If  the  condition  is  not  perfonned, 

pledge,  to  become  an   absolute  interest  if  the  goods  become  the  absolute  property 

not  redeemed  at  a  fixed  time.     Besides,  of  the  mortgagee.    Before  the  happening 

delivery  is   essential  to  a  pledge ;   but  a  of  the  contingency  upon  which  the  title  is 

mortgage  of  goods   is,  in   certain   cases,  to  be  defeated  or  become   absolute,  the 

valid  without  delivery.      The   mortgage  possession   of  the  goods   may  be  in  the 

and  the  pledge  or  pawn  of  goods  seem,  mortgagor  or  the  mortgagee.     In  the  case 

however,  generally  to  have  been  confound-  of  a  pledge,  the  property  must  be  deliv- 

ed  in  the  books,  and  it  was  not  until  lately  ered  to  the  pawnee.     This  is  of  the  very 

that  this  just  discrimination  has  been  well  essence  of  a  pledge." 
attended  to  and  explained."     See  also,        (b)  See  the  cases  cited  in  the  preceding 

Bomes  V.  Crane,  2  Pick.  607;  Jones  v.  note. 
TOL.  II.                                                  8 
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payable  on  demand,  or  payable  presently  -without  demand,  he 
cannot  sell  until  demand,  even  if  it  was  agreed  between  the 
parties  that  he  might  seU  without  notice  to  the  debtor  ;  that  if 
he  sells,  trover  may  be  maintained  against  him  by  the  debtor  as 
for  a  wrongful  conversion,  although  the  debt  be  not  paid. 

As  to  the  damages,  it  seems  that  the  debtor  may  recover,  if 
the  stocks  had  risen  in  value,  that  enhanced  value.  Whether, 
if  the  stocks  had  risen  and  fallen,  the  debtor  is  limited  to  the 
value  at  the  time  of  the  unauthorized  sale,  or  may  have  the 
highest  value  down  to  the  time  of  trial,  is  not  certainly  decided; 
but  it  seems  that  he  may  have  the  highest  value,  (c) 


(c)  All  these  points  were  elaborately 
considered  in  the  case  of  Wilson  v.  Lit- 
tle, 1  Sandf.  351,  s.  c.  2  Comst.  443.  It 
"was  an  action  on  the  case  for  not  return- 
ing stock  pledged,  and  for  unlawfully  sell- 
ing the  same.  The  case  came  on  origi- 
nally in  the  Superior  Court  of  the  city  of 
New  York,  and  \Yas  tried  before  Sandford, 
J.  It  appeared  that  on  the  20th  of  De- 
cember, 184.'),  the  plaintiff  borrowed  of  the 
defendant  the  sum  of  $2,000,  and  gave  his 
promissory  note  therefor,  payable  pres- 
ently. The  plaintiff  at  the  same  time 
transfeiTCd  to  the  defendant  fifty  shares  of 
the  consolidated  capital  stock  of  the  New 
York  and  Erie  Railroad  Company.  The 
transfinwas  made  on  the  books  of  the  cor- 
poration, where  it  was  standing  in  the 
plaintiff's  name,  and  was  absolute  in  its 
terms.  In  the  note,  however,  givei^  by 
plaintiff  to  the  defendant,  the  stock  was 
mentioned  as  having  been  deposited  with 
the  defendant  "  as  collateral  security,"  with 
authority  to  sell  the  same,  on  the  non-per- 
formance of  the  promise  contained  in  the 
note,  without  notice  to  the  plaintiff.  At- 
tenvards,  and  between  the  23d  of  Decem- 
ber and  the  3d  of  January,  f  )llowing  the 
date  of  the  loan,  the  plaintiff's  agent  ap- 
plied to  the  defendant  several  times  to 
repay  the  loan  and  have  the  stock  retjuns- 
ferrod.  The  defendant  did  not  comjjly 
with  his  request,  and  it  afterwards  ap- 
peared that  he  had  sold  the  plaintifi''s 
stock  on  the  24th  or  25th  of  December. 
Betiveen  the  23d  of  December  and  the 
3d  of  January,  the  market  value  of  the 
stock  in  question  rose  from  about  sixty- 
eight  dollars  per  share  to  eighty-five  dol- 
lars per  share.  On  tliesc  facts  a  verdirt 
was  taken  fcr  the  plaintiff,  subject  to  the 
opinion  of  the  court.     The  court  AeW,  1. 


That  the  defendant  had  no  right  to  sell 
the  stock  until  he  had  first  demanded  pay- 
ment of  the  plaintiff.  2.  That  the  meas- 
ure of  damages  was  the  vahie  of  the  stock 
on  the  3d  of  Januaiy.  Upon  the  first 
point,  Vanderpoet,  J.,  delivering  the  opin- 
ion of  the  court,  said  :  "  The  defendant  held 
the  stock  in  question  as  pledgee.  It  was 
pledged  to  secure  the  payment  of  a  note 
of  $2,000,  payable  on  demand.  A  pledgee 
cannot  dispose  of  the  pledge  until  the 
pledgor  has  failed  to  comply  with  his  en- 
gagements. If  the  pledgee  sells  the  pledge 
without  authority,  it  is  a  violation  of  his 
tiust.  It  is  here  contended,  that  as  the  note 
was  payable  on  demand,  the  plaintiff  was 
in  default  for  not  paying  it  the  moment 
the  note  was  given,  and  that  the  pledgee, 
before  selling  the  stock,  was  not  bound  to 
demand  the  amount  loaned.  The  cases 
of  sale  by  the  pledgee,  to  be  found  in  the 
books,  are  generally  those  where  notes 
were  payable  at  a  future  day,  and  where 
the  pledgee  sold  the  thing  pledged  before 
the  notes  matured.  There  the  pledgee 
was  clearly  in  the  wrong  ;  for  the  pledgor 
had  not  failed  to  comply  with  his  engage- 
ment. Where  stock  or  other  property  is 
pledged  as  collatei-al  security,  to  secure 
the  payment  of  a  note  payable  on  demand, 
can  the  pledgee  proceed  to  sell  immedi- 
ately, without  first  demanding  the  amount 
of  the  note  ?  This,  in  the  absence  of  ju- 
dicial authority,  would,  to  our  minds,  be 
repugnant  to  the  fair  import  and  spirit  of 
the  contract."  After  a  careful  examina- 
tion of  the  authorities,  the  learned  judge 
continues  :  "  It  may  then  be  safely  as- 
sumed, that  where  an  article  is  pledged  to 
secure  a  debt,  payable  on  demand,  the 
pledgee  cannot  sell,  without  first  demand- 
ing payment  of  the  debt  on  demand.     A 
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In   this   power  of  disposal,  the   mortgagee   dijapers   greatly 
from  a  pledgee.     For  it  is  every  day's  practice  for  a  mortgagee 


contrary  rule  would,  in  its  practical  opera^ 
tion  be  wholly  destructive  to  the  exist- 
ence of  a  general  property  in  the  pawnor. 
Every  vestige  of  the  pawnor's  interest  in 
the  pledge  might  be  destroyed  (and  that 
too  without  his  knowledge)  within  an 
hour  after  the  pawnee  is  clothed  with  his 
mere  special  property."  In  reference  to 
the  measure  of  damages,  the  learned  judge 
said  :  "  It  is  contended  that  in  trover  the 
true  measure  of  damages  is  the  value  of 
the  property  at  the  time  of  its  conversion, 
which,  as  the  defendant  contends,  was 
on  the  27th  of  December,  wlien  the  stock 
ranged  in  the  market  from  67^  to  68  per 
cent.  But  the  present  is  not  in  form,  nor 
indeed  is  it  in  substance,  an  action  of  trover. 
It  is  a  special  action  on  the  case,  and  I 
cannot  imagine  why  assumpsit  could  not 
also  have  been  maintained,  for  not  re- 
turning to  the  plaintiif  his  stock,  after 
tender  to  the  defendant  of  the  amount  for 

which  it  was  pledged 

This  not  being  an  action  of  trover,  the 
true  measure  of  damages  is  the  value  of 
the  stock  on  the  3d  of  January,  when  the 
stock  was  sold  for  $85  per  share.  On  that 
day  the  final  interview  took  place  between 
the  defendant  and  Mr.  Cutting,  the  agent 
of  the  plaintiff.  The  defendant's  offer  and 
conversation  on  that  day  may  be  regarded 
as  constituting  tlie  final  breach.  But  if  it 
were  otherwise,  had  the  breach  occurred 
earlier,  the  rule  of  damages  would  have 
been  the  highest  value  of  the  stock  between 
the  actual  refusal  of  the  defendant  to 
return  the  same,  on  being  offered  the 
amount  for  which  it  was  pledged,  and  the 
commencement  of  the  suit."  A  question 
was  made  also  as  to  whether  the  plaintiff 
should  have  tendered  to  the  defendant  the 
amount  due  him  before  bringing  his  ac- 
tion. The  court,  however,  were  of  opin- 
ion, that  the  evidence  proved  that  a  tender 
was  made,  and  so  this  point  was  not 
passed  upon.  The  case  was  afterwards 
carried  up  to  the  Court  of  Appeals.  In 
that  court  a  question  was  raised  which 
had  not  been  suggested  in  the  court  below, 
namely,  whethtsr  the  transaction  in  ques- 
tion did  not  amount  to  amortgage  instead 
of  a  pledge,  on  the  ground  that  the  legal 
title  to  the  stock  became  vested,  by  the 
ti-ansfer,  in  the  defendant.  Upon  this  part 
of  the  case.  Buggies,  J.,  delivering  tlie 
opmion  of  the  court,  said  :  "  It  is  contend- 
ed, on  the  part  of  the  defendant,  that  the 


transaction  was  a  mortgage  and  not  a 
pledge ;  that  tlie  money  was  payable  im- 
mediately, and  the  stock  became  absolutely 
the  property  of  the  appellant,  and  was 
only  redeemable  in  equity.  If  tliis  be  true, 
the  Supremo  Court  and  the  court  for  the 
correction  of  errors  must  have  rendered 
their  judgments  in  the  case  of  Allen  v. 
Dykcrs,  3  Hill  (N.  Y.),  593,  s.  c.  7  id.  498, 
upon  a  mistaken  view  of  the  law.  In  that 
case,  as  in  the  present,  tliere  was  a  loan  of 
money,  a  promissoiy  note  for  the  payment 
of  the  amount,  in  which  it  was  stated,  that 
the  borrower  had  deposited  with  the  lend- 
ers as  collateral  security,  with  authority 
to  sell  the  same  on  the  non-performance 
of  the  promise,  250  shares  of  a  stock  there- 
in mentioned.  The  money  in  that  case 
was  payable  in  sixty  days  —  the  sale  was 
to  be  made  at  the  board  of  brokers,  and  no- 
tice waived  if  not  paid  at  maturity.  The 
stock  was  assigned  to  the  lenders  of  the 
money,  and  the  transfer  entered  on  the 
books  of  the  company,  on  the  day  the  note 
was  given.  With  respect  to  the  question 
whether  the  stock  was  mortgaged  or 
pledged,  I  can  perceive  no  difference  be- 
tween that  case  and  the  present.  The 
question  does  not  appear,  by  the  report 
of  that  case,  to  have  been  raised.  It 
would  have  been  a  decisive  point,  for  if  it 
had  been  a  mortgage,  and  not  a  pledge, 
the  plaintiff  must  have  failed.  The  sale 
of  the  stock  in  that  case,  by  the  lender, 
before  the  maturity  of  the  note,  did  not 
make  it  the  less  decisive.  If  there  had 
been  good  ground  for  saying,  in  Allen  v. 
Dykers,  tliat  the  stock  was  mortgaged  and 
not  pledged,  it  is  not  to  be  believed  tliat  it 
would  have  escaped  the  attention  of  the 
eminent  counsel  who  argued  the  cause, 
and  of  both  the  courts ;  and  on  examin- 
ing the  question,  I  am  satisfied  that  if  the 
point  had  been  taken  it  would  liave  been 
oveiTuIed.  The  argument  of  tlie  defend- 
ant in  this  case  is  founded  on  the  assump- 
tion, that  when  personal  things  are  pledged 
for  the  payment  of  a  debt,  the  general 
property  and  the  legal  title  always  remain 
in  the  pledgor ;  and  that  in  all  cases  where 
the  legal  title  is  transferi-ed  to  the  creditor, 
the  transaction  is  a  mortgage  and  not  a 
pledge.  This,  however,  is  not  invariably 
true.  But  it  is  true  that  possession  must 
uniformly  accompany  a  pledge.  The  right 
of  the  pledgee  cannot  otherwise  be  con- 
summated.     And  on  this  ground  it  has 
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to  sell  his  mortgage,  and  this  sale  transfer  the  right  of  property 
from  himself  to  the  purchaser,  subject  to  the  redemption  of 


been  doubted  whether  incorporeal  things 
like  debts,  money  in  stocks,  &c.,  which 
cannot  be  manually  delivered,  were  the 
proper  subjects  of  a  pledge.  It  is  now 
held  that  they  are  so ;  and  there  seems  to 
be  no  reason  why  any  legal  or  equitable 
interest  whatever  in  personal  property 
may  not  be  pledged ;  provided  the  interest 
can  be  put,  by  actual  delivery  or  by  writ- 
ten transfer,  into  the  hands  or  within  the 
power  of  the  pledgee,  so  as  to  be  made 
available  to  him  for  tlio  satisfaction  of  the 
debt.  Goods  at  sea  may  be  passed  in 
pledge  by  a  transfer  of  the  muniments  of 
title,  as  by  a  wi'itten  assignment  of  the  bill 
of  lading.  This  is  equivalent  to  actual 
possession,  because  it  is  a  delivery  of  the 
means  of  obtaining  possession.  And 
debts  and  choses  in  action  are  capable,  by 
means  of  a  written  assignment,  of  being 
conveyed  in  pledge.  The  capital  stock  of 
a  coi'porate  company  is  not  capable  of 
manual  delivery.  Tiie  scrip  or  certificate 
may  be  delivered,  but  that  of  itself  does 
not  caiTv  with  it  the  stockholder's  interest 
in  the  corporate  funds.  Nor  does  it  neces- 
sarily put  that  interest  under  tlie  control 
of  the  pledgee.  The  mode  in  which  the 
capital  stock  of  a  corporation  is  transferred 
usually  depends  on  its  by-laws.  It  is  so 
in  the  case  of  the  New  York  and  Erie  Rail- 
road Company.  The  case  does  not  show 
what  the  by-laws  of  that  coi-poration  ^vere. 
It  iilay  be  that  nothing  short  of  the  trans- 
fer of  the  title  on  the  books  of  the  com- 
pany would  have  been  sufficient  to  give 
the  defendants  the  absolute  possession  of 
the  stock,  and  to  secure  them  against  a 
transfer  to  some  other  person.  In  such 
case  the  transfer  of  the  legal  title  being 
necessary  to  the  change  of  possession,  is 
entirely  consistent  with  the  pledge  of  the 
goods.  Indeed  it  is  in  no  case  inconsistent 
with  it,  if  it  appears  by  the  terms  of  the 
contract  that  the  debtor  has  a  legal  right 
to  the  restoration  of  the  pledge  on  pay- 
ment of  the  debt  at  any  time,  although 
after  it  falls  due,  and  before  the  creditor 
has  exercised  the  power  of  sale.  Reeves 
V.  Capper,  5Bing.  N.  C.  136,  was  a  case  in 
wliich  the  debtor  '  made  over '  to  the  cred- 
itor, 'as  his  property,'  a  chronometer, 
until  a  debt  of  £50  should  be  repaid.  It 
was  held  to  be  a  valid  pledge.  In  the 
present  case,  the  note  for  the  repayment 
of  the  loan  and  the  transfer  of  the  stock 
were  parts  of  the  same  transaction,  and 


are  to  be  construed  together.  The  trans- 
fer, if  regarded  by  itself,  is  absoUite,  but 
its  object  and  character  is  qualified  and 
explained  liy  the  cotemporantous  paper 
which  declares  it  to  be  a  deposit  of  the 
stock  as  collateral  security  for  the  payment 
of  $2,000,  and  there  is  nothing  in  tlie  in- 
sti'ument  to  work  a  forfeiture  of  the  right 
to  redeem  or  otherwise  to  defeat  it,  except 
by  a  lawful  sale  under  the  power  expressed 
in  the  paper.  The  general  property  which 
the  pledgor  is  said  usually  to  retain,  is 
nothing  more  than  a  legal  right  to  the 
restoration  of  the  thing  pledged,  on  pay- 
ment of  the  debt.  Upon  a  fair  construc- 
tion of  the  note  and  the  transfer  taken  to- 
gether, this  right  was  in  the  plaintiff,  un- 
less it  was  defeated  by  the  sale  which  the 
defendant  made  of  the  stock.  In  every 
contract  of  pledge  there  is  a  right  of  re- 
demption on  the  part  of  the  debtor.  But 
in  this  case  that  right  was  illusory  and 
of  no  value,  if  the  creditor  could  instantly, 
without  demand  of  payment  and  without 
notice,  sell  the  thing  pledged.  We  are 
not  required  to  give  the  transaction  so  un- 
reasonable a  construction.  The  borrower 
agreed  that  the  lender  might  sell  without 
notice,  but  not  that  he  might  sell  without 
demand  of  payment,  whicli  is  a.  different 
thing.  The  lender  might  have  brought 
his  action  immediately,  for  the  bringing 
an  action  is  one  way  of  demanding  pay- 
ment ;  but  selling  without  notice  is  not  a 
demand  of  payment ;  and  it  is  well  settled 
that  where  no  time  is  expressly  fixed  by 
contract  between  the  parties,  for  the  pay- 
ment of  debt  secured  by  a  pledge,  the 
pawnee  cannot  sell  the  pledge  without  a 
previous  demand  of  payment,  although 
tlie  debt  is  technically  due  immediately." 
As  to  a  tender  by  the  jilaintiff  to  the  de- 
fendant of  the  debt  due  to  the  latter  before 
bringing  the  action,  the  Court  of  Appeals 
held,  that  the  defendant  having  voluntarily 
put  it  out  of  his  power  to  restore  the  pledge, 
a  tender  of  the  money  borrowed  would 
have  been  fruitless,  and  was,  therefore, 
unnecessary.  As  to  the  mea.^ure  of  dam- 
ages, the  coutt  adhered  to  the  rule  adopted 
bytho  court  below,  but  based  their  judg- 
ment in  this  particular  upon  the  special 
circumstances  of  the  case.  Rui/gles,  J., 
said  :  "  The  ground  on  which  the  defend- 
ant insists  that  the  damages  must  be  esti- 
mated according  to  the  price  of  the  stock 
on  the  24th  of  December,  is,  that  the  plain- 
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the  mortgagor.  But  the  pledgee,  having  only  the  possession 
and  not  the  property,  cannot  transfer  the  property;  and  holding 
only  for  security,  cannot  sell  until  the  debt  becomes  due  and  is 
unpaid. 

Where  stock  is  pledged  to  a  stockbroker,  and  a  note  given 
with  it,  stating  that  the  stock  was  deposited  as  collateral  secu- 
rity, with  authority  to  sell  the  same  at  the  board  of  brokers,  if 
the  note  was  not  paid  at  maturity,  evidence  was  offered  of  a 
uniform  usage  of  brokers  to  dispose  of  stock  so  pledged  at  their 
pleasure,  and  at  any  time,  before  or  after  the  maturity  of  the 
note,  and  when  the  debt  was  paid,  return  an  equal  number  of 
shares  of  the  same  kind;  but  this  evidence  was  rejected  as  con- 
trary to  the  law  regulating  these  transactions,  and  inconsistent 
with  the  express  terms  of  the  contract,  (d)  Nor  could  the 
broker,  in  any  event,  sell  the  stock  privately,  but  only  at  the 
board  of  brokers,  and  openly,  stating  how  it  was  held,  (e) 


tiff,  on  learning  that  thedefendanthad  sold 
it,  might  then  have  gone  into  the  market, 
and  purchased  at  the  current  price  on  that 
day.  But  it  is  evident  that  he  was  pre- 
vented from  doing  so  by  the  repeated 
promises  of  the  defendant  to  restore  the 
stock.  Although  the  plaintiff  was  strictly 
entitled  to  a  re-transfer  of  the  same  shares 
that  were  pledged,  it  appears  that  his  bro- 
ker was  willing  to  receive  other  stock  of 
the  same  description  and  value,  which  the 
defendant  promised  from  day  to  day  to 
give,  the  plaintiff  being  all  the  time  ready 
to  pay  the  money  boiTOwed.  Time  hav- 
ing thus  been  given  to  the  defendant,  at 
his  request,  for  the  fulfilment  of  his  obli- 
gation, and  the  plaintiff  having  waited  for 
the  delivery  of  the  stock  for  the  accommo- 
dation of  the  defendant,  and  having  re- 
lied on  the  expectation  thus  held  out,  and 
lost  the  opportunity  of  purchasing  at  a  re- 
duced price,  it  is  manifestly  just  that  the 
plaintiff  should  recover  according  to  the 
value  of  the  thing  pledged,  when  the  de- 
fendant finally  failed  in  his  promises  to 
restore  it."  But  although  such  a  transfer 
operates  as  a  pledge  and  not  as  a  mort- 
gage, it  was  nevertheless  held,  that'tlie 
legal  title  passes  to  the  pledgee,  so  as  to 
entitle  the  pledgor  to  bring  his  Ijill  to  re- 
deem and  to  have  an  account  of  the  profits 
of  the  stock.  Hasbrouck  v.  Vandervoort, 
4  Sandf.  74. 

(d)  Allen  v.  Dykers,  3  Hill  (K  T.),  593, 


s.  c.  7  id.  497.  The  Hull  of  a  New  Ship, 
Daveis,  199.  See  also,  Langtou  v.  Hor- 
ton,  1  Hare,  549. 

(e)  Upon  this  point,  Walworth,  C,  re- 
marked :  "  The  authority  to  sell  the  stock 
in  question  at  the  board  of  brokers,  for  the 
payment  of  the  debt,  if  such  debt  was  not 
paid  when  it  became  due,  did  not  authorize 
the  pledgees,  even  if  tliey  had  retained  the 
stock  in  their  own  hands,  to  put  the  same 
up  secretly.  But  they  should  have  put  up 
the  stock  openly,  and  offered  it  for  sale  to 
the  liighest  bidder,  at  the  board  of  brokers ; 
stating  tliat  it  was  stock  which  had  been 
pledged  for  the  security  of  this  debt,  and 
with  authority  to  sell  it  at  the  board  of 
brokers  if  the  debt  was  not  paid.  In  this 
way  only  the  stock  would  be  likely  to  bring 
its  fair  market  value  at  the  time  it  was  of- 
fered for  sale.  And  in  this  way  alone 
could  it  be  known  that  it  was  honestly  and 
fairly  sold,  and  that  it  was  not  purchased 
in  for  the  benefit  of  the  pledgees  by  some 
secret  understanding  between  them  and 
the  purchasers.  It  is  a  well-known  fact 
that  shares  of  stock  are  constantly  sold  at 
the  board  of  brokers,  which  sjiares  exist 
only  in  the  imagination  of  the  nominal 
buyers  and  sellers.  Such  sales,  as  every- 
body knows,  are  not  legally  binding  upon 
either  party.  When  a  real  sale,  therefore, 
is  to  be  made  at  the  board  of  brokers,  of 
shares  of  stock  which  have  an  actual  exist- 
ence, and  which  have   been   pledged  tor 
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The  pledgee  may  have  his  action  of  trover  for  the  pledge 
against  a  third  party  who  takes  it  from  him,  and  recover  its  fuU 
value,  because  he  is  responsible  over  to  the  pledgor,  (/)  but  in 
an  action  against  one  who  derives  title  from  the  pledgor,  he  can 
recover  only  the  amount  of  his  debt,  (g)  And  the  pledgor  re- 
tains sufficient  property  in  the  pledge  to  transfer  it,  subject  to 
the  pledgee's  right,  to  any  buyer,  who,  after  a  tender  of  the 
amount  of  the  debt  due,  may  maintain  an  action  of  trover 
against  the  pledgee.  (A)  Nor  does  such  pledgee  acquire  an 
absolute  title  simply  by  the  failure  of  the  pledgor  to  pay  the 
debt ;  there  is  no  forfeiture  until  the  pledgee's  rights  are  deter- 
mined by  what  is  equivalent  to  a  foreclosure,  (i) 

The  holder  of  negotiable  paper,  even  though  it  be  accommo- 
dation paper,  is  not  in  contemplation  of  law  a  pledgee.  He 
may,  therefore,  sell,  discount,  or  pledge  it,  at  his  pleasure,  (j) 
For  when  one  has  sent  negotiable  paper  into  the  world,  and 
given  it  credit  and  currency,  he  cannot  protect  himself  against 
a  bona  fide  holder  for  a  valuable  consideration,  on  the  ground 
that  he  did  not  authorize  it  to  be  used  except  for  some  particu- 
lar purpose.  It  has  been  held,  however,  that  this  rule  with 
regard  to  negotiable  paper,  does  not  extend  to  a  bill  of  lad- 
ing, [k)  And  it  has  been  said,  in  a  peculiar  case  however,  that 
pledgees  of  negotiable  paper  must  wait  until  it  is  mature,  and 
then  collect  it,  and  cannot  in  the  mean  time  sell  it.  {I)  And  it 
has  also  been  held,  that  if  a  creditor  sells  negotiable  paper  held 

the  payment  of  a  debt,  with  authority  to  v.  Allen,  7  Hill  (N.  Y.),  498,    Walworth, 

sell  them  at  that  board,  the  stock  should  Chancellor,  intimates  or  directs  how  stock, 

be  specifically  described   at   the  time  of  which  is  pledged,  should  he  sold  at  the 

such  sale,  as  so  many  shares  standing  in  board  of  brokers.     The  soundness  of  his 

the  name  of  the  pledgee,  and  sold  on  ac-  views  as  to  the  mode  of  selling  docs  not, 

count  of  the  pledgor ;   so  tliat  if  a   full  perhaps,  come  in  question  lierc.     Were  it 

price  is  obtained  fur  it  on  such  sale,  the  presented  by  this  case,  I   should  incline 

pledgor  of  the  stock  may  know  tliat  he  is  very  strongly  to  the  opinion,  that  this  part 

entitled  to  the  benefit  of  the  sale.     For  of  the  learned  Chancellor's  judgment  was 

without  such  speciticiition,  the  sale,  if  an  uncalled  for  by  the   case,  and   has   not, 

advantageous  one,  may  he  put  down  as  a  therefore,  the  weight  of  authority." 

sale  of  stocks  of  the  pledgee,  and  which  (/)  Harker  v.  Dement,  9  Gill,  7. 

have  been  sold  on  his  owm  account.     Se-  (17)  Brownell  v.  Hawkins,  4  Barb.  491. 

cret  sales,  therefore,  cannot  be  sustained  (h)  Franklin  i'.  Neatc,  13  M.  &W,  481. 

under  such  an    agreement  or  authority."  (i)  Brownell  v.  Hawldns,  4  Barb.  491. 

It  should  bo  observed,  however,  that  Mr.  (j)  Appleton   u.  Donaldson,  .1   Pcnn. 

Justice  Vaiiderpoel,  in  the  case  of  Wilson  St.  381 ;  jarvis  v.  Rogers,  13  Mass.  105. 

V.   Little,    already   cited,  was   inclined  to  (t)  Newsom  v.  Thornton,  6  East,  17. 

doubt  the  soundness  of  these  views  of  the  (/)  Brown  v.  A\'ard,  3  Duer,  660. 
learned  Chancellor.    He  says :  "  In  Dykers 
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by  him  as  security,  he  wUl  be  presumed  to  have  taken  it  in  pay- 
ment  of  the  debt,  (m) 

An  ordinary  loan  of  stocks  does  not  amount  to  a  bailment, 
but  to  a  sale,  to  be  paid  for  in  similar  kind  and  quantity,  as 
otherwise  the  purposes  of  a  loan  could  not  be  effected,  (n) 

Although  transfer  of  possession  must  accompany  a  pledge,  a 
re-transfer  to  the  owner  for  a  temporary  purpose,  as  agent  or 
special  bailee  for  the  pledgee,  does  not  impair  the  title  or  pos- 
session of  the  pledgee,  (o) 

But  while  it  is  essential  to  a  pledge,  that  delivery  should  be 
made,  and  possession  retained,  it  seems  that  there  may  be  a 
hypothecation  —  whether  we  translate  this  pledge  or  mortgage 
—  of  property  which  cannot  yet  be  delivered.  Thus  in  admi- 
ralty, at  least,  and  in  equity,  property  not  yet  in  existence  —  as 
a  ship  to  be  built  —  may  be  effectually  hypothecated,  (p) 

At  common  law,  pledges  could  not  be  taken  in  an  execution 


(to)  Cocke  V.  Chaney,  14  Ala.  65 ; 
Hawks  V.  Hinchcliff,  17  Barb.  492. 

(n)  Per  Walworth,  C.,  in  Dykers  v. 
Allen,  7  Hill  (N.  Y.),  497. 

(o)  Hays  v.  Eiddle,  1  Sandf.  248  ; 
Reeves  v.  Capper,  5  Bing.  N.  C.  136.  In 
this  last  case  one  Wilson,  the  captain  of  a 
ship,  pledged  his  chronometer,  then  in  the 
possession  of  the  makers,  to  the  defend- 
ants, the  owners  of  the  ship,  in  consider- 
ation of  their  advancing  him  ;£50,  and 
allomng  him  the  use  of  the  instrument 
during  a  voyage  on  which  he  was  about 
to  depart.  After  the  voyage  was  ended 
he  placed  it  at  the  maker's  again,  and 
then  pledged  it  to  the  plaintiff,  for  whom 
the  makers,  being  ignorant  of  the  pledge 
■  to  the  defendants,  agreed  to  hold  it.  The 
money  advanced  by  the  defendants  not 
having  been  repaid,  it  was  held,  that  the 
property  in  the  instrument  was  in  the  de- 
fendants. The  counsel  for  the  plaintiff 
contended,  that  the  possession  of  the  chro- 
nometer having  been  parted  with  by  the 
defendants,  their  pi-operty  in  it  was  entire- 
ly lost,  upon  the  ground,  that  where  the 
party  to  whom  a  personal  chattel  is  pledged 
parts  with  the  possession  of  it,  he  loses  all 
right  to  his  pledge.  But,  per  Tindal,  C.  J. : 
"  As  to  the  second  point,  we  agree  entire- 
ly with  tlic  doctrine  laid  down  in  Ryall  v. 
RoUe,  1  Atk.  165,  that  in  the  case  of  a 
simple  pawn  of  a  personal  chattel,  if  the 
creditor  parts  with  the  possession,  he  loses 


his  property  in  the  pledge ;  but  we  think 
tfte  delivery  of  the  chronometer  to  Wilson 
under  the  terms  of  the  agreement  itself 
was  not  a  parting  with  the  possession,  but 
that  the  possession  of  Captain  Wilson 
was  still  the  possession  of  Messrs.  Capper. 
The  terms  of  the  agreement  were,  that 
'  they  would  allow  him  the  use  of  it  for 
the  voyage ; '  words  that  gave  him  no 
interest  in  the  chronometer,  but  only  a 
license  or  permission  to  use  it  for  a  limit- 
ed time,  while  he  continued  as  their  ser- 
vant, and  employed  it  for  the  purpose  of 
navigating  their  ship.  During  the  con- 
tinuance of  the  voyage,  and  when  the 
voyage  terminated,  the  possession  of  Cap- 
tain Wilson  was  the  possession  of  Messrs. 
Capper ;  just  as  the  possession  of  plate 
by  a  butler  is  the  possession  of  the  master ; 
and  the  delivery  over  to  the  plaintiff  was, 
as  between  Captain  Wilson  and  the  de- 
fendants, a  wrongful  act,  just  as  the  deliv- 
ery over  of  the  plate  by  the  butler  to  a 
stranger  would  have  been ;  and  could 
give  no  more  right  to  the  bailee  than  Cap- 
tain Wilson  had  himself"  See  also, 
Roberts  v.  Wyatt,  2  Taunt.  268  ;  Spal- 
ding V.  Adams,  32  Me.  211  ;  Flory  v. 
Denny,  11  E.  L.  &  E.  584,  s.  c.  7  Exch. 
581. 

(p)  See  The  Hull  of  a  New  Ship,  Da- 
vcis,  199.  See  also,  Langton  u.  Horton, 
1  Hare,  549. 
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in  favor  of  a  third  party  against  the  pledgor,  (q)  The  common 
law,  however,  has  been  changed  to  some  extent  in  this  particn- 
lar,  in  some  of  our  States,  by  statutes,  (r)  But  provision  is 
always  made  to  protect  the  interest  of  the  pledgee,  and  to  give 
to  the  attaching  creditor  only  the  interest  of  the  pledgor. 

The  pledgee  cannot  retain  a  pledge  for  the  purpose  of  secur- 
ing other  debts  than  those  for  which  it  was  given,  unless  he  can 
show  that  that  was  the  intention  of  the  parties,  (s) 

The  pledgee,  after  the  pledgor  fails  to  pay  the  debt  as  due, 
may  seU  the  pledge.  If  there  be  no  definite  time  for  the  pay- 
ment of  the  debt,  the  pledgee  may  require  an  immediate  pay- 
ment, but  must,  as  we  have  seen,  demand  payment  before  sell- 
ing the  pledge.  In  all  cases  of  sale,  the  pledgee  must,  before 
the  sale,  give  a  reasonable  notice  to  the  pledgor,  (t)  And  it  is 
safer  and  better  to  have  a  judicial  sale  by  a  decree  in  chancery, 
whenever  the  State  courts  have  power  to  make  such  decree. 
Such  judicial  process  was  once  necessary  to  make  the  sale  valid ; 
but  it  is  not  so  now.  (u)  The  pledgee  should  not  buy  the  pledge 
himself ;  (v)  and  he  should  take  all  proper  and  customary  pre- 
cautions in  the  time  and  manner  of  sale,  of  notice  or  advertise- 
ment, and  the  like,  to  protect  effectually  the  pledgor's  interest 
and  property.  Nor  should  he  seU  more  than  enough  to  pay  his 
debt,  if  the  pledge  consist  of  separable  parts  ;  and  if  the  proceeds 
do  not  pay  his  debt,  he  may  sue  for  the  surplus. 

Where  a  pledgor  pledges  for  himself,  or  as  agent  or  factor, 
by  the  act  of  pledging,  it  has  been  held,  that  he  impliedly  war- 

{q)  Bro.  Abr.  tit.  Pledqes,  28  ;    Rex  v.  Steams  ti,  Marsh,  4  Denio,  227  ;  Castello 

Hanger,  3  Bulst.  1,17;  Badlara  r.  Tuck-  v.  Bank  of  AUiany,  1  N.  Y.  Leg.  Obs.  25 ; 

er,  1  Pick.  389,  399.     In  this  last  case,  a  De  Lisle  c.  Pricstnian,  1   P.   A.  Browne, 

qumre  is  made  whether  the  creditor  might  176  ;    Lnckctt  v.  Townsend,  3  Tex.  119. 

not  remove  the  incumbrance,  and  then  at-  In  this  last  case  it  was  decided  that  a  stip- 

tach  the  property.      See  also,  Pomi-roy  p.  ulation  in  a  contract  of  pledfrint;,  that  if 

Smith,  17   Pick.  85  ;    Srodes  y.  C'avcn,  3  the  pledu'C  be  not  redeemed  within  a  speci- 

Watts,  258.  fled  time,   tlie  rifflit  of  property  shall  be 

(r)   See  Avenll  J).  Irish,    1    Gray,   254;  ah-olute   in    the    pawnee,    can "  have    no 

Stief  u.  Hart,  1  Comst.  20.  '  effect,  and  is  absolutely  inoperative. 

(s)  Jarvis  v.  Rogers,  15  Mass.  389;  (u)  Id.  But  in  a  late  case  in  England, 
Rushforth  V.  Hadfield,  7  East,  224  ;  the  right  of  a  plcdi;<'e  to  sell  upon  non- 
Walker  V.  Birch,  6  T.  R.  258  ;  Robinson  payment  is  denied.  '  i\Iick^■^vaite  v.  Win- 
V.  Frost,  14  Barb.  536.  ter,  19  Law  Times,  61.     Tliis  case  seema 

(t)  Tucker  u.  Wilson,  1   P.  Wms.  261,  opposed  by  the  general  tendency  of  tha 

s.   c.   1   Bro.   P.   C.  494 ;    Lockwood   v.  American  cases. 
Ewer,  9   Mod.   275,  s.   c.   2  Atk.  303  ;         (v)  1  Story,  Eq.  §§  308-323. 
Hart  V.  Ten  Eyck,  2  Johns.  Ch.  100 ; 
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rants  that  he  or  his  principal  is  the  owner  of  the  property 
pledged ;  and  he  will  be  liable  to  the  pledgee  for  damages  in- 
curred by  reason  of  defective  title,  (iv) 

This  bailment  is  terminated  either  by  payment  and  satisfac- 
tion of  the  debt  by  acts  of  the  party  or  operation  of  law,  or 
by  its  merger  and  discharge  by  the  taking  of  such  higher 
security  as  operates  as  a  release  of  simple  debt  for  which 
the  pledge  was  given. 


SECTION   V. 

LOCATIO. 

Locatio,  in  general,  means  a  hiring ;  and  as  there  are  many 
ways  of  hiring,  the  general  topic  includes  these  particular  forms, 
and  usually  the  classification  and  the  terms  of  the  civil  law 
are  used. 

1.  Locatio  rbi  ;  —  where  a  thing  is  hired  and  the  hirer  ac- 
quires a  temporary  use  of  the  thing  bailed. 

2.  Locatio  opbris  faciendi;  —  where  the  bailee  is  hired  to 
do  some  work  or  bestow  some  care  on  the  things  bailed. 

3.  Locatio  operis  mbrcium  vehbndakum  ;  —  where  the  bailee 
is  hired  to  carry  the  goods  for  the  bailor  from  one  place  to  an- 
other. This  form  of  locatio  embraces  also  the  carrying  of 
passengers. 

We  shall  consider  these  subjects  in  this  order ;  and  begin 
with 

Locatio  ebi.  When  the  owner  of  a  thing  lets  it  to  another, 
■who  is  to  have  the  use  of  the  thing,  and  to  pay  a  compensa- 
tion therefor,  the  contract  between  these  parties  is  for  their 
mutual  benefit.  The  bailee  is  bound  therefore  only  to  take 
ordinary  care  of  the  thing  bailed,  (x)     But  this  obligation  varies 

(w)  Mairs  v.  Taylor,  40  Penn.  St.  446.  ins  v.  Pythian,  8  B.  Mon.  515.     In  the 

Ix)   Keeves  v.  The  Ship  Constitution,  case  of  Columbus  v.  Howard,  6  Geo.  213, 

Gilpin    579;   Bray  v.  Mavne,  Gow,   1;  219,  Mr.  Justice   Lumpkin  said:    "The 

Millon  u.  Salisbury,  13  Johns.  211;  Har-  question   has  been    much  mooted,  what 

rington  v.  Snyder,  3  Barb.  380;  Hawk-  degree  of  care  or  diligence  is  required  of 
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with  the  nature  of  the  thing  and  the  circumstances.  One  who 
hhes  a  valuable  watch,  easily  disordered  by  any  negligence, 
must  be  more  careful  than  if  the  watch  were  cheaper  and 
stronger.  So  of  a  valuable  horse.  So  it  should  be  if  any 
known  circumstances  gave  the  thing  hired  a  peculiar  value, 
calling  for  peculiar  care.  Still  it  is  only  ordinary  care,  as  the 
law  defines  that,  because  the  rule  must  be,  that  the  hirer  is 
bound  to  render  such  care,  in  each  case,  as  the  owner  has  a 
right  to  expect  that  a  man  of  ordinary  capacity  and  caution 
would  take  of  the  same  thing,  if  it  were  his  own  and  under  the 
same  circumstances,  (y) 


the  hirer,  while  using  the  property  for  the 
purpose,  and  within  the  time  for  which  it 
was  hired.  Sir  William  Jones  considered 
that  the  contract  being  one  of  mutual 
benefit,  the  hirer  was  bound  only  for  ordi- 
nary diligence,  and  of  course  was  respon- 
sible only  for  such.  And  this  opinion 
appears  to  be  now  settled,  upon  principle, 
to  be  the  true  exposition  of  the  common 
law.  He  ought,  therefore,  to  use  the 
thing,  and  to  take  the  same  care  in  the 
preservation  of  it  which  a  good  and  pru- 
dent father  of  a  family  would  take  of  his 
own.  Hence  the  hirer  of  a  thing,  being 
responsible  only  for  that  degree  of  dili- 
gence which  all  prudent  men  use,  that  is, 
which  the  generality  of  mankind  use,  in 
keeping  their  own  goods  of  the  same  kind, 
it  is  very  clear  he  can  be  liable  only  for 
such  injuries  as  are  shown  to  come  from 
an  omission  of  tliat  diligence  ;  or  in  other 
words  for  ordinary  negligence.  If  a  man 
hires  a  horse,  he  is  bound  to  ride  it  mod- 
erately, and  to  treat  it  as  carefully  as  any 
man  of  common  discretion  would  his  own, 
and  to  supply  it  with  suitable  food  ;  and 
if  he  does  so,  and  the  horse,  in  such  rea- 
sonable use,  is  lamed  or  injured,  he  is  not 
responsible  for  any  dama^cs." — In  Dean 
V.  Keate,  .3  Camp.  4,  it  is  held,  that  if, 
upon  a  hired  horse  being  taken  ill,  the 
hirer  calls  in  a  farrier,  he  is  not  answera- 
ble for  any  mistakes  which  the  latter  may 
commit  in  the  treatment  of  the  horse,  but 
if  instead  of  that  he  prescribes  for  tlie 
horse  himself,  and  from  unskilfulness 
gives  him  a  medicine  which  causes  his 
death,  although  acting  bona  fide,  he  is 
liable  to  the  owner  of  the  horse  as  for 
gross  negligence.  —  A  somewhat  peculiar 
question  of  liability  arose  in  the  case  of 
Uavey  v.  Chamberlain,  4  Esp.  229.     It 


was  an  action  on  the  case  for  negligently 
driving  a  chai.^c,  wheicby  the  plaintiff's 
horse  was  killed.  The  two  defendants 
were  proved  to  have  been  together  in  the 
chaise  when  the  accident  happened ;  but 
Chamberlain,  one  of  the  defendants,  was 
sitting  in  the  chaise  smoking,  and  it  was 
driven  by  the  other.  Erskine,  for  the  de- 
fendants, put  it  to  Lord  Ellenborough 
whether  he  was  not  entitled  to  have  a  ver- 
dict taken  for  Chamberlain ;  the  ground 
of  his  application  being,  that  no  verdict 
ought  to  pass  against  him,  the  injuiy  hav- 
ing proceeded  from  the  ignorance  or  un- 
skilfulness of  the  other  defendant,  who 
was  the  person  driving  the  chaise,  and  in 
whose  care  and  under  whose  management 
it  then  was,  Chamberlain  remaining  per- 
fectly passive,  and  taking  no  part  in  the 
management  or  direction  of  the  horse. 
But  Ills  lordship  said,  that  "  if  a  person, 
driving  his  own  carriage,  took  another 
person  into  it  as  a  passenger,  such  person 
could  not  be  subjected  to  an  action,  in 
case  of  any  misconduct  in  the  driving  by 
the  proprietor  of  the  carriage,  as  he  had 
no  care  nor  concern  with  the  carriage ;  but 
if  two  persons  were  jointly  concerned  in 
the  carriage,  as  if  both  liad  hired  it  to- 
gether, he  thouglit  the  care  of  the  king's 
subjects  requircil  that  both  should  be  an- 
swerable for  any  accident  arising  from  the 
misconduct  of  either  in  the  driving  of  the 
carriage,  while  it  was  so  in  their  joint 
care."  The  fact  turned  out  to  be,  that  the 
chaise  in  question  had  been  hired  by  both 
the  defendants,  and  a  verdict  passed 
against  both  accordingly. 

(y)  What  we  have  stated  above  in  the 
text  has  licen  found  to  be  of  great  impor- 
tance in  its  application  to  hired  slaves.  In- 
asmuch as  a  slave  is  an  intelligent  being, 
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The  hirer  is   equaUy  responsible  for  the  negligence  of  his 
servants  as  for  his  own;  provided  that  this  negligence  occurred 


and  may  be  supposed  capable,  tinder  ordi- 
nary cii-curastances,  of  taking  care  of  him- 
self, his  employer  is  not  bound  to  so  strict 
diligence  as  the  hirer  of  an  ordinary  chat- 
tel.    This  is  clearly  shown  by  the  case  of 
Swigert  v.   Graham,  7  B.  Mon.  661.     It 
was  an  action  on  the  case,  brought  by  the 
plaintiff  against  the  owners  of  a  certain 
stenmboiit,  to  recover  for  the  loss  of  one 
Edmund,  the  plaintiff's  slave,  who,  wliile 
employed  as  a  hired  hand  upon  the  defend- 
ants' boat  was  drowned  in  the  Kentucky 
River.     MarshaU,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said  :  "  The  material 
question  in  the  case  is,  whether,  under  the 
actual  circumstances,  the  owners  of  the 
boat  are  liable  for  the  loss  of  the  slave  by 
being   drowned  while   in    their   employ. 
And  this   question    depends   not  merely 
upon  the  general  principles  applicable  to 
the  case  of  bailment  on  hire,  as  they  are 
stated  or  adjudged  in  relation   to   inini- 
mate  or  to  mere  animal  property,  but  upon 
the  proper  application  or  modification  of 
those  principles  in  reference  to  the  partic- 
ular case  of  a  slave  hired  for  service  as  a 
common  hand  on  board  of  a  steamboat 
engaged  in  the  navigation  of  the  Kentucky 
and  Ohio  Rivers.     The  rale  that  the  bailee 
on  hire  is  bound  to  ordinary  diligence,  and 
responsible  for  ordinary  neglect,  is  doubt- 
less true  in  all  cases  of  their  bailment, 
unless  there  be  fraud,  or  a  special  contract 
by  which  it  may  be  varied  in  the  particular 
case.     But  what  is  or  is  not  ordinary  dili- 
gence may  vary,  not  only  with  the  circum- 
stances under  which  the  subject  of  it  may 
be  placed,  but  with  the  nature  of  the  sub- 
ject itself.     That  which,  in  respect  to  one 
species  of  property,  might  be  gross  neg- 
lect, might  in  respect  to  another  species 
be  extraordinary  care.     And,  under  pecu- 
liar circumstances  of  danger,  extraordinary 
exertions  may  be  required  of  one  who  is 
bound  only  to  ordinary  diligence,  or,  in 
other  words,  the  circumstances   may  be 
such,   that    extraordinary  exertions    are 
nothing   more    than   ordinary    dih'gcnce. 
Ordinary  diligence,  then,  means  that  de- 
gree of  care,   or   attention,  or  exertion, 
which,  under  the  actual  circumstances,  a 
man  of  ordinary  prudence  and  discretion 
would  use  in  reference  to  tlie  particular 
thing  were  it  his  own  property,  or  in  do- 
ing the  particular  thing,  were  it  his  own 
concern.     And  where  skill  is  required  for 
the   undertaking,  ordinary  diligence   im- 


plies the  possession  and  use  of  competent 

s'''!! Applying  these   principles 

to  the  case  of  a  slave  hiied  either  for  gen- 
eral or  special  service,  we  come  at  once  to 
the  conclusion,  that  being  ordinarily  ca^ 
pable,  not  onljf  of  voluntary  motion,  by 
which  he  performs  various  services,  but 
also    of  observation,    experience,  knowl- 
edge, and  skill,  and  being  in  a  plain  case 
at  least  as  capable  of  taking  care  of  his 
own  safety  as  the  hirer  or  owner  himself, 
and  presumably  as  much  disposed  to  do 
it,^  from  his  possession  of  these  qualities, 
with  habits  and  disposition  of  obedience 
implied   in  his  condition,  and   on  which 
the  hirer  has  a  right  to  rely,  he  may  be  ex- 
pected to  understand  and  perform  many, 
and  indeed  most,  of  his  duties,  by  order 
or  direction  more  or  less  general,  without 
constant  supervision  or  physical  control, 
and  may  be  relied  on,  unless  under  ex- 
traordinary circumstances,  for  taking  care 
of  his  own  safety  without  particular  in- 
sti-uetions  on  that  subject,  and  o  fortiori, 
without  being  watched  or  followed  or  led, 
to  keep  him  from  running  unnecessarily 
into  danger.     What  sort  of  care  or  dili- 
gence,  then,  is  the  hirer  to  use  for  the 
safety  or  preservation  of  the  hired  slave  ? 
Omitting  to  notice  what  may  be  neces- 
smy  to  his  health  and  comfort,  we  should 
say  that  he  ought  not,  by  his  orders,  to 
expose  him  to  extraordinary  hazard,  with- 
out necessity,  though  they  be  incident  to 
the  nature  of  the  service  ;   and  that  when 
he  does  expose  him  to  such  hazards,  nec- 
essarily or  properly,  he  should  use  such 
precautions,  by  instructions  or  otherwise, 
as  the  circumstances  seem  to  require,  and 
as  a  man  of  ordinary  prudence  would  use 
in  so  exposing  his  own  slave.     It  might 
be  necessary  in  sending  him  to  the  bot- 
tom of  a  deep  well,  or  to  the  caves  of  a 
steep  roof,  to  tie  a  rope  around  his  waist. 
But  if  he  were  possessed  of  ordinaiy  in- 
telligence, it  would  not  be  required   that, 
in  sending  him  across  a  wide  bridge,  he 
should  even  be  cautioned  not  to  jump  or 
fall  from  it.     Nor  if  there  v.'ere  a  ford  as 
well  as  a  bridge  crossing  the  river,  both 
ordinarily  safe,  and   with  each  of  which 
the  slave  was  well  acquainted,  would  it  be 
deemed  necessary  to  direct  him  to  take  the 
one  and  avoid  the  other,  unless  there  were 
some  eircumstjinces  known  or  apprehended 
at  the  time,  changing  the  usual  condition 
of  one  or  the  other  7     Certainly  it  would 
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when  the  servant  was  in  the  discharge  of  his  duty,  or  obeying 
the  commands  or  instructions  of  his  master,  express  or  implied. 
"When  not  so  employed,  the  person,  though  generally  a  servant, 
does  not  then  stand  in  the  relation  or  act  in  the  capacity  of  a 


not  be  necessary,  when  there  was  on  the 
road  which  he  was  accustomed  to  travel  a 
ford  to  be  crossed,  with  which  he  was  well 
acquainted,  to  tell  him  either  not  to  ko  out 
of  the  usual  track  into  the  deep  water,  or 
not  to  take  another  road  whicli  he  was  not 
accustomed  to  travel,  and  which  passed 
the  river  at  a  more  dangerous  place.  In 
the  navigation  of  our  rivers  by  steamboats, 
it  might  become  necessary,  in  a  particular 
case,  that  some  one  on  board  should  swim 
to  the  shore  with  a  line,  though  the  at- 
tempt might  be  attended  with  great  dan- 
ger. This,  though  incident  to  the  naviga- 
tion, would  be  an  extraordinary  hazard, 
and  doubtless  it  should  not  be  ordered, 
nor  even  permitted  to  be  incurred  without 
the  use  of  such  precautions  within  the 
power  of  the  captain  or  other  officer,  as 
experience  might  indicate  for  the  occasion. 
But  when  the  boat  is  aground,  on  a  bar  or 
shoal,  where  the  water  on  each  side,  and 
to  the  shore  on  each  side,  is  not  more  than 
three  feet  deep,  it  could  not  be  deemed 
necessary,  in  ordering  a  particular  indi- 
vidual to  go  to  the  shore  through  the 
water,  to  do  more,  even  if  he  were  unac- 
quainted with  the  bar,  and  could  not  see 
it  plainly,  than  to  point  out  its  extent,  or 
the  direction  wliich  he  must  talce  to  the 
shore,  or  to  advi?^e  caution  in  his  proceed- 
ing, or  to  give  sudi  instruction  as  was 
necessary.  But  if  he  were  well  acquainted 
with  the  bar,  or  it  were  plainly  visible 
through  the  water,  and  were,  moreover, 
wide  and  safe,  the  direction  to  go  to  the 
shore  would  of  itself  be  sufficient.  It 
might  be  ordinarily  assumed  that  the  in- 
dividual, whether  white  or  black,  slave  or 
freeman,  if  he  had  common  sense,  would 
not  go  from  the  bar  into  the  deep  water, 
and  the  per.^on  giving  the  order  would  not 
be  botmd  to  anticipate  such  a  deviation, 
and  either  to  forbid  it,  or  in  any  manner 
to  guard  against  it,  but  might  pursue  his 
own  employment.  Nor  do  we  suppose 
that,  if  he  knew  the  individual  to  be  a 
swimmer,  and  saw  that  he  was  purposely 
deviating  from  the  bar,  with  the  view  of 
swimming  a  few  yards  to  the  shore,  ho 
would  bo  bound  to  order  him  back,  or  to 
caution  him  against  it,  unless  from  the 
temperature  of  the  water,  or  some  other 


fact  he  had  reason  to  apprehend  danger. 
The  direction  to  go  to  tlie  shore  on  such 
an  occasion  implies,  without  more  said, 
that  he  should  go  by  the  known  and  safe 
way.  It  is  only  when,  from  the  uncer- 
tainty or  difficulty  of  the  way,  or  from 
some  other  circumstance,  there  may  be 
danger  in  executing  the  order  given,  that 
it  is  necessary,  in  the  exercise  of  ordinary 
care  or  diligence,  to  accompany  it  with 
any  other  words  or  acts  than  such  as  are 
essential  to  make  it  intelligible  and  prac- 
ticable." This  point  is  well  illustrated 
also  by  the  case  of  Heathcock  v.  Penning- 
ton, 11  Ired.  L.  640.  The  defendant  had 
hired  of  the  plaintiff  a  slave  boy,  about 
twelve  years  of  age,  to  drive  a  whim  near 
the  shaft  of  a  gold-mine.  The  boy,  while 
working  there  at  night,  being  without  an 
overcoat,  had  gone  to  the  fire  to  warm 
himself,  and  on  his  being  called  to  start 
his  horse,  being  drowsy,  fell  into  the  mine 
and  was  killed.  It  was  held,  in  an  action 
by  the  plaintiff  to  recover  the  value  of  the 
slave,  that  the  defendant  was  bound  to  use 
such  diligence  as  a  man  of  ordinary  pni- 
dence  would,  if  the  property  were  liis  own ; 
that  as  the  slave  was  a  rational  being,  so 
much  care  was  not  necessary  as  would  be 
required  of  the  bailee  of  a  brute  or  an  in- 
animate thing;  that  as  the  plaintiff  had  let 
the  slave  for  tiiis  very  purpose,  he  must 
be  presumed  to  know  all  the  dangers  and 
risks  incident  to  the  employment;  and, 
therefore,  as  it  did  not  appear  that  the 
usual  risks  were  in  any  way  increased, 
that  he  could  not  recover.  But  where  a 
slave  was  hired  to  work  in  golil-niines,  in 
wliich  wooden  buckets  were  used  for  rais- 
ing up  water  and  oi'e,  in  which  were 
valves  for  lettmg  out  the  water,  and  an 
iron  drill  was  dropped  into  a  bucket,  and 
fell  through  the  valve,  and  split  the  skull 
of  the  slave,  it  was  Ivhl  to  be  a  want  of 
ordinary  care.  Biles  t).  Holmes,  11  Ired. 
L.  16.  See  also,  as  to  the  duties  and 
responsibilities  of  the  hirers  of  slaves,  Mc- 
Call  V.  Flowers,  11  Humph.  242  ;  Mims 
V.  Mitchell,  1  Tex.  443  ;  .Sims  v.  Chance, 
7  Tex.  561  ;  Mitchell  r.  Mims,  8  Tex.  6  ; 
McLaughlin  v.  Lomas,  3  Strob.  L.  85  ; 
Alston  V.  Balls,  7  Eng.  (Ark.),  664;  Jones 
u.  Glass,  13  Ii-ed.  L.  305. 
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servant  so  as  to  fasten  a  liability  for  his  conduct  on  his  master ; 
and  a  master,  therefore,  would  not  be  responsible  for  an  injury- 
committed  by  a  servant  from  his  own  wilful  malice,  in  which 
the  master  had  no  share,  (z) 

If  the  loss  occur  through  theft  or  robbery,  or  the  injury  result 
from  violence,  the  hirer  is  only  answerable  when  his  impru- 
dence or  negligence  caused  or  facilitated  the  injurious  act.  If 
a  bailee  for  hire  sells  the  property  without  authority,  the  bailor 
may  have  trover  against  even  a  bona  fide  purchaser,  {a) 

When  the  thing  bailed  is  lost  or  injured,  the  hirer  is  bound 
to  account  for  such  loss  or  injury.  But  when  this  is  done,  the 
proof  of  negligence  or  want  of  due  care  is  thrown  upon  the 
bailor,  and  the  hirer  is  not  bound  to  prove  affirmatively  that  \u 
used  reasonable  care,  {b) 


(z)  Finucane  o.  Small,  1  Esp.  315; 
Foster  v.  Essex  Bank,  17  Mass.  479  ; 
Brind  V.  Dale,  8  C.  &  P.  207.  See  also, 
Butt  V.  Great  Western  Railway  Co.  7 
E.  L.  &  E.  443,  s.  c.  11  C.  B.  140.  But 
see  Sinclair  v.  Pearson,  7  N.  H.  219.  See 
also,  ante,  Vol.  I.,  p.  102,  n.  (c). 

(a)  Loeschman  v.  Machin,  2  Stark.  311 ; 
Cooper  V.  Willomatt,  1  C.  B.  672. 

(b)  Beckman  v.  Sliouse,  5  Eawle,  179; 
Clark  V.  Spence,  10  Watts,  335  ;  liunyan 
V.  Caldwell,  7  Humph.  134  ;  Piatt  v. 
Hibbard,  7  Cowen,  400,  n.  (a) ;  Schmidt 
V.  Blood,  9  Wend.  268  ;  Eoote  v.  Storrs, 
2  Barb.  326 ;  Harrington  v.  Snyder,  3  id. 
380.  This  question  was  very  thoroughly 
discussed  in  the  case  of  Logan  v.  Mathews, 
6  Penn.  St.  417.  The  court  below  in  that 
case  instructed  the  jury,  that  "  when  the 
bailee  returns  the  property  in  a  damaged 
condition,  and  fails,  either  at  the  time  or 
subsequently,  to  give  any  account  of  the 
matter,  in  order  to  explain  how  it  occurred, 
the  law  will  authorize  a  presumption  of 
negligence  on  his  part.  But  when  he 
gives  an  account,  although  it  may  be  a 
general  one,  of  the  cause,  and  shows  the 
occasion  of  the  injuiy,  it  then  devolves  on 
the  plaintiff  to  prove  negligence,  unskil- 
fulnoss,  or  misconduct."  And  this  in- 
struction was  held  to  be  correct.  Coulter, 
J.,  said :  "  The  books  are  extremely  meagre 
of  authority  on  this  subject  of  the  onus 
probandi  in  cases  of  bailment.  But  reason 
and  analogy  would  seem  to  establish  the 
correctness  of  the  position  of  the  court  be- 
low.   All  persons  who  stand  in  fiduciary 


relation  to  others  are  bound  to  the  ob 
servance  of  good  faith  and  candor.  The 
bailor  commits  his  property  to  the  bailee, 
for  reward,  in  the  case  of  hiring,  it  is  true ; 
but  upon  the  implied  undertaking  that  he 
will  observe  due  care  in  its  use.  The 
property  is  in  the  possession  and  under 
the  oversight  of  the  bailee,  whilst  the 
bailor  is  at  a  distance.  Under  these  cir- 
cumstances, good  faith  requires,  that  if  the 
property  is  returned  in  a  damaged  condi- 
tion, some  account  should  he  given  of  the 
time,  place,  and  manner  of  the  occurrence 
of  the  injury,  so  that  the  bailor  may  be 
enabled  to  test  the  accuracy  of  the  bailee's 
report,  by  suitable  inquiries  in  the  neigh- 
borhood and  locality  of  the  injury.  If  the 
bailee  returns  the  buggy  (which  was  the 
property  hired  in  this  case),  and  merely 
says,  '  Here  is  yom-  property,  broken  to 
pieces,'  what  would  be  the  legal  and  just 
presumption'?  If  stolen  property  is  found 
in  the  possession  of  an  individual,  and  he 
will  give  no  manner  of  account  as  to  the 
means  by  which  he  became  possessed  of 
it,  the  presumption  is  that  he  stole  it  him- 
self. This  is  a  much  harsher  presumption 
than  the  one  indicated  by  the  court  in  this 
case.  The  bearing  of  the  law  is  always 
against  him  who  remains  silent  when  jus- 
tice and  honesty  require  him  to  speak. 
It  has  been  ruled,  that  negligence  is  not 
to  be  inferred,  unless  the  state  of  facts  can- 
not otherwise  be  explained.  9  Eng.  Jur. 
907.  But  how  can  they  be  explained,  if 
he  in  whose  knowledge  they  rest  will  not 
disclose  them  1    And  does  not  the  refusal 
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The  owner  must  deliver  the  thing  hired  in  a  condition  to  be 
used  as  contemplated  by  the  parties ;  (c)  nor  may  he  interfere 
with  the  hirer's  use  of  the  thing  while  the  hirer's  property  in  it, 
or  right  to  it,  continues,  (d)  Even  if  the  hirer  abuses  the  thing 
hired,  as  a  horse  hired  for  a  jom-ney,  although  the  owner  may 
then,  as  it  is  said,  repossess  himself  of  the  thing,  if  he  can  do 
so  peaceably,  he  may  not  do  so  forcibly,  but  must  resort  to  his 
action,  (e)  And  if  such  misuse  of  the  thing  hired  terminates 
the  original  contract,  the  owner  may  demand  the  thing,  and,  on 
refusal,  bring  trover;  or,  in  some  cases,  he  may  bring  this 
action  without  demand.  (/) 

The  owner  is  said  to  be  bound  to  keep  the  thing  in  good 
order,  that  is,  in  proper  condition  for  use ;  and,  if  expenses  are 


to  disclose  them  justify  the  inference  of 
negligence  1  Judge  Sturi/,  in  his  Treatise 
on  Bailments,  ^  410,  siiys,  that  it  would 
seem  that  the  burden  of  proof  of  negli- 
gence is  on  the  bailor,  and  that  proof 
merely  of  tlie  loss  is  not  sufficient  to  put 
the  bailee  on  his  defence.  Tlie  position 
that  wc  are  now  discussing,  liowever,  in- 
cludes an  ingredient  not  mentioned  by 
Judge  Story,  and  on  which  it  turns ;  that 
is,  the  refusal  or  omission  of  the  bailee  to 
give  any  account  of  the  manner  of  the 
loss,  so  as  to  enable  the  bailor  to  shape 
and  direct  his  inquiries  and  test  its  accu- 
racy. Judge  Storif  says,  there  are  discrep- 
ancies in  the  authorities.  In  the  Prciich 
law,  as  stated  by  him,  ^  411,  the  rule  is 
different ;  and  the  hirer  is  bound  to  prove 
the  loss  was  without  negligence  on  his 
part.  And  he  cites  the  Scottisli  law  to 
the  effect  that  if  any  specific, injury  has 
occurred,  not  manifasihj  the  result  of  acci- 
dent, the  onus  probandi  lies  on  the  hirer  to 
justify  him.self  by  proving  the  accident. 
That  would  be  near  the  case  in  hand,  be- 
cause the  injury  here  was  not  mnnit'cstly 
the  result  of  accident,  and  the  liircr  did 
not  even  explain  or  state  how  the  accident 
occurred.  The  case  of  Ware  v.  Gay,  U 
Pick.  106,  seems  to  have  a  strong  analogy 
to  the  principle  asserted.  It  was  there 
ruled,  that  wliere  a  public  carriage  or  con- 
veyance is  overturned,  or  breaks  down, 
without  any  apparent  cause,  the  law  will 
>n/)/y  negligence,  and  the  burden  of  proof 
will  be  on  the  owners  to  reljut  the  pre- 
sumption. The p?7Viay(?c(e  evidence  arises 
from  the  fact  that  there  is  no  apparent 
cause  for  the  accident.     And  in  the  case 


in  band,  there  was  no  apparent  cause; 
nor  would  the  hirer  give  any  account  of 
the  cause.  AVc  think,  therefore,  there  was 
no  error  in  adding  to  the  answer  the  qual- 
ification or  explanation  which  we  have 
been  considering."  See  also.  Skinners. 
London,  B.  &  S.  R.  Co.  2  E.  L.  &  E.  360, 
s.  c.  5  Exch.  787.  And  in  Bush  v.  Mil- 
ler, 13  Barb.  481,  where  property  was  de- 
livered to  tlie  defendant,  ^vho  received  the 
same,  and  engaged  to  forward  it,  but  it 
was  never  afterwards  seen  nor  heard  of, 
and  the  defendant  never  accounted  for  it 
in  any  way,  it  was  hthi,  that  lie  was  prima 
facie  liable  for  the  goods  without  proof 
of  negligence,  which  proof  could  not  bo 
requircil  unless  he  gave  some  account  of 
his  disposition  of  the  property. 

(c)  Sutton  u.  Temple,  li'M.  &  W.  52, 
60. 

(d)  Hickok  v.  Buck,  22  Vt.  149.  la 
this  case  the  defendant  leased  to  the  plain- 
tiff" a  farm  for  one  year,  and,  by  the  eon- 
tract,  was  to  provide  a  horse  for  the 
plaintiff  to  use  upon  the  farm  during  the 
term.  At  tlie  commenceincnt  of  the  terra 
he  furnished  a  horse,  but  took  him  away 
and  sold  him  before  the  expiration  of  the 
term,  without  providing  anotlier.  It  was 
Iteid,  that  the  plaintiff"  acquired  a  special 
property  in  the  hor-e,  by  the  bailment,  and 
was  entitled  to  lecovcr,  in  an  action  of 
trover,  for  the  horse  so  taken  away,  dam- 
ages for  the  loss  of  the  use  of  the  horse 
during  the  residue  of  the  term. 

(e)  Lee  v.  Atkinson,  Yelv.  172. 

(/)  See  the  ease  of  Fouldes  v.  Wil- 
lougbby,  8  M.  &  W.  540,  as  to  what  wiU 
amount  to  a  conversion. 
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incurred  by  the  hirer  for  this  purpose,  the  owner  must  repay 
them.  On  this  subject,  however,  there  is  some  uncertainty  in 
the  cases.  The  cases  usually  referred  to  on  this  point  relate  to 
real  estate ;  (g-)  but  the  hirer  of  land,  or  of  a  real  chattel,  has 
neither  the  same  rights  nor  obligations  with  the  hirer  of  a  per- 
sonal chattel.  Perhaps  the  conflicting  opinions  may  be  recon- 
ciled, by  regarding  it  as  the  true  principle,  that  the  owner  is  not 
bound  (unless  by  special  agreement,  express,  or  implied  by  the 
particular  circumstances)  to  make  such  repairs  as  are  made 
necessary  by  the  natural  wear  and  tear  of  the  thing,  or  by  such 
'.accidents  as  are  to  be  expected,  as  the  casting  of  a  horse-shoe 
after  it  has  been  worn  a  usual  time ;  but  is  bound  to  provide 
that  the  thing  be  in  good  condition  to  last  during  the  time  for 
which  it  is  hired,  if  that  can  be  done  by  reasonable  care,  and 
afterwards  is  liable  only  for  such  repairs  as  are  made  necessary 
by  unexpected  causes,  (h) 

On  the  part  of  the  hirer  there  is  an  implied  obligation  to  use 
the  thing  only  for  the  purpose  and  in  the  manner  for  which  it 
was  hired,  (t)  In  general,  the  hirer  must  in  no  way  abuse  the 
thing  hired.  (_;')     But  where    hired    chattels   are  lost  during  a 


ig)  Pomfret  v.  Kicroft,  1  Wms.  Saund.  cided  the  other  way,  after  a  careful  exav- 

321;  Taylor  v.  Whitehead,  Dougl.  744;  ination  of  the  amhorities.   It  is  impossible 

Cheethara   v.    Hampson,   4   T.   R.   318;  to  say  with  certainty  what  the  true  rule  of 

Ferguson  v. ,  2  Esp.  590 ;    Horsefall  law  is  until  we  have  further  adjudication. 

V.  Mather,  Holt,  7.  But  it  seems  to  be  certain,  that  the  hirer 

(A)  There  is  very  little  direct  authority  of  an  animal  is  bound  to  bear  the  expense 

in  our  books  upon  this  question.     In  Pom-  of  keeping  it,  unless  there  is  an  agreement 

fret  V.  Ricroft,  1  Wms.  Saund.  321,  Lord  to  the  contrary.    See  Handford  v.  Palmer, 

Hale  says  :    "  If  I  lend  a  piece  of  plate,  2  Br.  &  B.  3.59. 

and  covenant  bv  deed  that  the  party  to         (i)  Duncan  v.  Eailroad  Co.  2  Rich.  L. 

whom  it  is  lent  shall  have  the  use  of  it,  613  ;  Columbus  v.  Howard,  6  (tco.  21.'!. 
yet  if  the  plate  be  worn  out  by  ordinary        (j)  Homer  v.   Thwing,  3   Pick.   492 ; 

use  and  weating  without  my  fault,  no  ac-  Rotch  v.  Hawes,  12  Id.  136  ;  Wheelock  v. 

tion  of  covenant  lies  against  me."     But  Wheelwright,  o  Mass.  104 ;  De  ToUonere 

this  is  only  a  dictum.     So   in  Taylor  r.  v.  Fuller,   1   So.   Car.  Const.  Rep.  116; 

Whitehead,   Dongl.  744,  Lord  Mansfield  Duncan  v.  Raih-oad  Company,  2  Rich.  L. 

says,  in  general  terms,  that  by  the  com-  613;  Columbus  v.  Howard,  6  Geo.  213; 

mon  law  he  who  has  the  use  of  a  thing  Harrington    v.    Snyder,    3    Barb.    380  ; 

ought  to  repair  it.     But  he  probably  had  Booth  v.  Terrell,  16  Geo.  20.    In  the  case 

his  mind  upon  real  property.     In  the  case  of  Mullen  v.  Ensley,  8  Humph.  428,  the 

of  Isbell  t>.   Norvell,  4   Graft.   176,  it  is  defendant  having  hired   a  slave  of   the 

kdd  that  -where  the  hirer  of  a  slave  pays  plaintiff,  for  general  and  common  service, 


a   physician   for  attending   on   the   slave  set  him  to  blasting  rocks,  and  the  slave 

while  he  is  hired,  he  is  entitled  to  have  the  while  so  engaged  was   severely  injured 

amount  repaid  him  by  the  owner  of  the  The  court  held  the  defendant  liable.    And 

slave.  But  in  the  case  of  Redding  v.  Hall,  Turletj,  J.,  said  :  "  We  are  of  opinion  that 

1  Bibb,  536,  the  same  question  was  de-  the  employment  of  Blasting  rocks  is  not 
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misuser,  it  seems  that  trover  will  not  lie,  unless  the  owner  can 
show  that  the  misuser  caused  the  loss.  (A;) 

The  hirer  must  surrender  the  property  at  the  time  appointed ; 
and  if  no  time  be  specified  in  the  contract,  then  whenever  called 
upon  after  a  reasonable  time  ;  and  what  this  is  wiU  be  deter- 
mined in  each  case  by  its  nature  and  circumstances,  (l) 

By  the  contract  of  hire,  the  hirer  acquires  a  qualified  property 
in  the  thing  hired,  which  he  may  maintain  against  aU  persons 
except  the  owner,  and  against  him  so  far  as  the  terms  and 
conditions  of  the  contract,  express  or  implied,  may  warrant,  [m) 
During  the  time  for  which  the  hirer  is  entitled  to  the  use  of  the 
thing,  the  owner  is  not  only  bound  not  to  disturb  him  in  that 
use,  but  if  the  hirer  returns  it  to  the  owner  for  a  temporary 
purpose,  he  is  bound  to  retmn  it  to  the  huer.  (n)  But  if  a 
bailee  of  any  chattel,  without  authority,  mortgage  it  to  secure 
his  own  debt,  and  the  mortgagee  takes  possession,  the  owner 
may  have  an  action  therefor  without  any  demand,  (o) 

It  is  held,  that  if  a  hirer  fastens  hired  chattels  to  real  estate 
in  such  a  way  that  they  cannot  be  removed  without  injury  to 
the  real  property,  a  purchaser  of  the  land,  without  notice,  holds 
the  chattels,  and  the  owner  of  them  must  look  to  the  hirer  for 
compensation,  (p) 

The  letter  for  hire  acquires  an  absolute  right  to,  and  property 
in,  the  compensation  due  for  the  thing  hured  ;  and  this  compen- 
sation or  price,  where  not  fixed  by  the  parties,  must  be  a 
reasonable  price,  to  be  determined,  like  the  time  for  which  the 
thing  is  hu-ed,  by  the  natm-e  and  circumstances  of  the  case. 

an  ordinary  and  usual  one  ;  that  it  is  at-  received  wounds  of  wliich  he  died,  and  m 

tended  with  more  personal  danger  than  is  an   action   by  the  owner  to   recover  the 

common  to  the  usual  vocations  of  life  ;  value  of  the  slave  from  the  hirer,  the  jury 

and  that  a  bailee,  who  has  hired  a  negro  gave  a  verdict  for  tlie  defendant,  the  court 

for  general  and  common  service,  has  no  refused  to  grant  a  new  trial.     Richardson, 

right  to  employ  him  in  such  an  occupation  J.,  dissented. 

without  the  consent  of  his  owner."     But         {k)  Harvey  d.  Epes,  12  Gratt.  153. 
in  the  case  of  McLauchliu  )).  Loraas,  3         {I )  See   Bsmay   v.  Fanning,   9  Barb. 

Strob.  L.   85,  where  a  negro  was  let  to  176. 

hire  as  a  house  carpenter,  and  was  em-         (m)   See  Hickok  v.  Buck,  22  Vt.  149, 

ployed  by  the  hirer  in  his  shop,  where  he  cited  ante,  p.  127,  note  {d). 
carried  on  the  business  of  a  house  carpen-         (n)  Roberts  v.  Wyatt,  2  Taunt.  268. 
ter,  and  where  his  workmen  were  accus-        (o)   Stanley  v.  Gaylord,  1  Gush.  536. 
tomed  to  use  a  steam  circular  saw,  when         \p)  Fryatt  i'.  The  Sullivan  Company, 

necessary  for  their  work  at  the  business,  5  Hill  (N.  Y.),  116,  s.  c.  7  id.  529. 
and  the  negro  while  at  work  at  the  saw, 
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The  contract  of  hire  may  be  terminated  by  the  expiration  of 
the  time  for  which  the  thing  was  hired,  or  by  the  act  of  either 
party  within  a  reasonable  time,  if  no  time  be  fixed  by  the  con- 
tract. Or  by  the  agreement  of  both  parties  at  any  time.  Or 
by  operation  of  law,  when  the  hirer  becomes  the  owner  of  the 
thing  hired.  Or  by  the  destruction  of  the  thing  hired.  If  it 
perish  without  the  fault  of  either  party,  before  any  use  of  it 
by  the  hirer,  he  has  nothing  to  pay ;  if  after  some  use,  it 
may  be  doubted  how  far  the  aversion  of  the  law  to  appor- 
tionment would  prevent  the  owner  from  recovering  pro  tanto  ; 
probably,  however,  where  the  nature  of  the  case  admitted  a 
distinct  and  just  apportionment,  it  would  be  applied,  (q) 
Either  party  being  in  fault  would  of  course  be  answerable  to 
the  other.  And  the  contract  might  provide  for  the  contin- 
gency of  the  destruction  of  the  property  in  any  manner. 

Goods  are  often  hired  in  connection  with  real  estate ;  as 
where  one  hires  a  house  with  the  furniture  therein,  or  a  room  with 
its  furniture.  But  although  the  clauses  respecting  such  hire  of 
chattels  may  form  a  part  of  a  contract  concerning  real  estate, 
they  are  construed  and  governed  by  the  principles  of  the  law  of 
personalty. 

It  sometimes  happens  that  parties  seek  to  give  to  other  con- 
tracts the  appearance  of  a  contract  to  hire ;  or  .that  they  wish 
to  make  use  of  a  contract  to  hire,  for  purposes  usually  accom- 
plished by  other  means.  Thus,  suppose  a  person  about  to  open 
a  boarding-house,  and  needing  furniture,  and  proposing  to  buy 
the  same  in  whole  or  in  part  upon  credit.  The  seller  is  willing 
to  trust,  if  he  can  have  the  security  of  the  property  itself ;  but  if 
he  does  this  by  sale  and  mortgage  back,  it  must  be  recorded, 
and  an  equity  of  redemption  attaches.  To  avoid  this,  he  makes 
a  lease  of  the  furniture  to  the  other  party,  say  for  one  year,  and 
the  lease  contains  a  provision  that  the  lessee  may  buy  the  same 
by  paying  a  certain  price  therefor,  at  certain  times.     The  lessee 

(q)  See  Harrington  v.  Snyder,  3  Barb.  Eep.  365 ;  Bacot  v.  Parnell,  2  Bailey, 
380.  As  to  apportionment  in  cases  of  424  ;  Bedding  v.  Hall,  1  Bibb,  536 ;  Har- 
hired  slaves,  where  the  slave  dies  during  rison  v.  Murrell,  5  Monr.  359 ;  Dudgeon 
the  period  of  his  service,  see  the  following  v.  Teass,  9  IMo.  867;  Collins  u.  Wood- 
cases.  George  v.  Elliott,  2  Hen.  &  M.  5 ;  i-ufF,  4  Eng.  (Ark.),  463. 
Williams  v.  Holcombe,   1  N.  Car.  Law 

VOL.  II.  9 
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takes  the  property  into  his  house,  and  a  creditor  without  notice 
attaches  it  as  his  property.  The  question  has  sometimes  arisen 
tinder  these  circumstances,  whether  this  is  not  in  law  a  sale 
with  mortgage  back ;  and  whether  the  attempt  of  the  parties  to 
avoid  the  notice  of  record,  with  the  permission  of  the  original 
owner  to  let  the  proposed  purchaser  take  open  possession  with- 
out giving  any  notice  of  his  rights,  does  not  lay  him  open  to 
lose  the  property  if  a  bona  fide  creditor  of  the  hirer  takes  it  by 
attachment.  The  question  is  one  of  mixed  law  and  fact.  We 
do  not  think  that  the  law  attaches  to  such  a  transaction  an  ab- 
solute presumption  of  fraud ;  and  unless  the  circumstances  are 
such  that  the  jury  can  infer  fraud  from  them,  actual  or  construc- 
tive, the  title  of  the  original  owner  of  the  furniture  would  pre- 
vail. This  question  has  arisen  once  or  twice  at  nisi  prius,  but 
we  do  not  know  that  it  has  been  authoritatively  decided  by 
courts  of  law,  sitting  in  bank. 

LocATiO  OPEEIS  FACIENDI.  The  cases  in  which  the  bailee  ia 
to  do  some  work  or  bestow  some  care  upon  or  about  the  thing 
bailed,  may  be  conveniently  divided  into  those  where, 

1.  Mechanics  are  employed  in  the  manufacture  or  repair  of 
the  article  bailed  to  them. 

2.  Warehouse-men  or  wharfingers  are  charged  with  tlie  cus- 
tody of  the  thing  bailed. 

3.  Postmasters  receive  letters  to  be  sent  as  directed. 

4.  Innkeepers  receive  guests  and  the  goods  of  guests. 

Where  mechanics  are  employed  to  make  up  materials  fur- 
nished, or  to  alter  or  repair  a  specific  thing,  the  contract  is  one 
of  mutual  benefit,  and  only  ordinary  care  is  required.  But  this 
care  may  vary  much  in  different  cases.  Common  wood  may 
be  given  to  a  carpenter  to  make  a  common  box.  A  chronome- 
ter may  be  delivered  to  a  watchmaker  to  be  cleaned  or  repaired. 
A  diamond  may  be  given  to  a  lapidary  to  be  cut  and  poUshed. 
The  care  required  in  these  cases  is  very  different ;  but  it  is 
always  ordinary  care  ;  that  is,  such  care  as  a  person  of  ordinary 
caution  and  capacity  would  take  of  that  specific  thing.  So  of 
the  skill  required.  A  person  who  receives  a  chronometer  to  re- 
pair, and  undertakes  the  work,  warrants  that  he  possesses  and 
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will  exert  the  care  and  the  skill  requisite  to  do  that  work  prop- 
erly, and  to  preserve  the  article  safely.  If,  however,  one  chooses 
to  employ,  on  a  work  requiring  gre*t  and  peculiar  skill,  one 
whom  he  has  reason  to  know  to  be  deficient  in  that  skill,  he 
can  have  no  remedy  for  the  want  of  it.  (r) 

The  obligations  of  the  workman  are,  to  do  the  work  in  a 
proper  manner,  and  at  the  time  agreed  on,  or  in  a  reasonable 
time  if  none  be  specified ;  to  employ  the  materials  furnished  in 
the  right  way,  and  not  only  to  guard  against  all  ordinary  haz- 
ards, but  to  use  the  best  endeavors  to  protect  the  thing  deliv- 
ered to  him  against  all  peril  or  injury.  And  he  should  do  the 
work  himself,  where,  from  the  circumstances,  it  may  be  pre- 
sumed that  the  personal  ability  or  skill  of  the  workman  is  con- 
tracted for. 

The  workman  has  a  special  property  in  the  thing  delivered  to 
him,  and  may  maintain  an  action  against  one  who  wrongfully 
takes  it  firom  his  possession.  If  it  perishes  in  his  hands,  without 
his  fault,  the  owner  loses  the  property.  And  firom  the  author- 
ities it  might  seem  that  the  owner  is  also  bound  to  pay^ro 
tanto  for  the  work  and  labor  already  expended  upon  it  (where 
the  contract  does  not  provide  otherwise),  as  well  as  the  materi- 
als used  and  applied,  (s)  We  doubt,  however,  if  the  practice 
in  this  country  be  altogether  so  ;  it  is  certain  that  a  distinct 
usage  to  the  contrary  would  control  any  such  rule ;  (t)  and 
without  asserting  that  there  is  any  such  established  usage,  we 
think  that,  generally,  where  an  owner  leaves  a  chattel  with  a 
workman  who  is  to  labor  upon  it,  and  the  chattel  is  accident- 
ally destroyed  when  this  labor  has  been  partially  performed, 
each  loses  what  each  one  has  in  the  thing  destroyed ;  the  owner 
his  property,  and  the  workman  his  labor.  If  the  thing  perishes 
fi-om  intrinsic  defect,  the  reason  for  requiring  j9ro  tanto  compen- 
sation from  the  owner  would  be  stronger. 

Where  the  workman  is  employed  to  make  a  thing  out  of  his 

(r)  Felt  V   School  Dist.  24  Tt.  297.  to  the  effect  that  the  workman  was  noten- 
s    Menetone  v.  Athawes,  3  Burr.  1592  ;  titled  to  be  paid  until  his  work  was  fin- 
Wilson   V.  Knott,  3  Humph.  473.     See  ished,  would  prevent   his  recovering  for 
also.  Brumby  v.  Smith,  3  Ala.  123.  his  work  and  labor  on  an  article  accident- 
(/)  It  would  seem  from  Gillet  v.  Maw-  ally  destroyed  while  the  work  was  going 
man,  1  Taunt.  137,  that  a  general  usage,  on. 
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own  materials,  it  is  a  case  of  purchase  and  sale,  or  hiring  of 
labor,  and  not  of  bailment.  But  if  the  principal  materials  are 
delivered  to  the  workmaa,  this  is  a  case  of  bailment,  although 
he  is  to  add  his  own  materials  to  them,  (u) 


(u)  Merritt  v,  Johnson,  7  Johns.  473. 
This  subject  was  thoroughly  discussed  in 
the  case  of  Gregory  v.  Stryker,  2  Denio, 
628.  It  was  an  action  of  trespass  for  a 
wagon,  and  the  defendant,  who  was  a  con- 
stable, justified  the  seizure  of  it  under  an 
execution  against  one  Rose  ;  and  the 
question  was, 'whether  the  wagon  when 
taken  by  the  defendant  belonged  to  the 
plaintiff  or  Rose.  It  appeared  that  the 
wagon  in  question  formerly  belonged  to 
the  plaintiff,  and  that  he  made  a  contract 
with  Rose  to  repair  it  for  him.  Before 
the  wagon  was  repaired,  it  was  worth  but 
little,  except  the  iron ;  none  of  the  wooden 
part  was  used  in  the  reparation  except  the 
tongue  and  evener.  When  finished  it  was 
worth  $90,  and  Rose's  account  for  repairs 
amounted  to  $78.50.  The  defendant  took 
the  wagon  in  the  possession  of  Rose  im- 
mediately after  it  was  completed,  and  sold 
it  on  the  execution.  Upon  these  facts  the 
court  held,  that  the  property  in  the  wagon 
still  continued  in  the  plaintiff.  And 
Beardslei/,  J.,  said  ;  "  As  the  value  of  the 
new  materials  and  labor  used  and  era- 
ployed  in  repairing  or  reconstructing  the 
wagon  greatly  exceeded  that  of  the  old 
materials  used  in  the  operation,  it  was 
urged  that  this  was  really  a  contract  with 
Rose  to  make  a  new  wagon,  and  not  for 
the  repair  of  an  old  one,  and  therefore,  as 
most  of  the  materials  were  furnished  by 
him,  his  right  of  property  in  the  vehicle 
would  continue  until  its  completion  and 
delivery  under  the  contract.  No  doubt 
where  a  manufacturer  or  mechanic  agrees 
to  construct  a  particular  article  out  of  his 
own  materials,  or  out  of  materials  the 
principal  part  of  which  are  his  own,  the 
property  of  the  article,  until  its  completion 
and  delivery,  is  in  him,  and  not  in  the 
person  for  whom  it  was  intended  to  be 
made.  But  it  is  equally  clear,  as  a  gen- 
eral proposition,  that  where  the  owner  of 
a  damaged  or  worn  out  article  delivers  it 
to  another  person  to  be  repaired  and  ren- 
ovated by  the  labor  and  materials  of  the 
latter,  the  property  in  the  article  as  thus 
repaired  and  improved  is  all  along  in  the 
original  owner,  for  whom  the  repairs  were 
made,  and  not  in  the  person  making  them. 
The  agreement  in  such  case  is  but  an 
every-day  contract  of  bailment  —  locaiio 
vperis  faciendi ;  and  the  original  owner,  so 


far  from  losing  his  general  property  in  the 
thing  tlms  placed  in  the  hands  of  another 
person  to  be  repaired,  acquires  that  right 
to  whatever  accessorial  additions  are  made 
in  biinging  it  to  its  new  and  improved 
condition.  Nor  am  I  aware  that  in  this 
class  of  cases  it  is  at  all  important  what 
the  value  of  the  repairs  actual  or  com- 
parative, may  be.  No  case  is  refeiTed  to 
which  proceeds  on  that  distinction,  nor 
any  writer  by  whom  it  is  adverted  to  a8 
material.  If  we  adopt  this  distinction, 
what  shall  be  its  limit  %  The  general 
property  must  be  in  one  party  to  the  ex- 
clusion of  the  other,  for  surely  they  are 
not  tenants  in  common  in  the  thing 
repaired.  Shall  we  then  say  that  where 
the  value  of  the  repairs  falls  below  that  of 
the  dilapidated  article  on  which  they  were 
made,  the  original  owner  has  title  to  the 
article  in  its  improved  condition,  and 
vice  vei-sa,  where  they  exceed  it  in  value, 
title  to  the  article,  as  repaired  and  im- 
proved, passes  over  to  the  person  by 
whom  the  repairs  were  made  ?  Such  a 
rule  would  certainly  be  plain  enough,  and 
probably  might  be  applied  without  great 
difficulty,  to  any  particular  case.  But  it 
would  be  found  to  give  rise  to  a  variety  of 
questions  never  beard  of  in  actions  grow- 
ing out  of  the  reparation  of  decayed  or 
injured  articles ;  and  the  rule  itself,  I  am 
persuaded,  has  not  so  much  as  the  shadow 
of  authority  for  its  support.  There  are  a 
multitude  of  instances  in  which  the  ex- 
pense of  proper  'repairs  greatly  exceeds 
the  value  of  the  article  on  which  they  are 
made.  It  is  so  in  the  lowly  operation  of 
footing  an  old  pair  of  boots,  and  not  un- 
frequently  in  repairing  a  broken  down  car- 
riage. The  principle  contended  for  by 
the  defendant  is  not  necessary  for  the 
security  of  the  mechanic  by  whom  the  re- 
pairs are  made.  He  has  a  lien  for  his 
labor  and  materials,  and  may  retain  pos- 
session until  his  just  demands  are  satis- 
fied. This  affords  ample  protection  to  the 
mechanic.  And  who,  let  me  ask,  ever 
heard  that  this  lien  was  limited  to  repairs 
wMch,  in  value,  fall  below  that  of  the 
original  article  on  which  they  are  made  ? 
Yet  this  limitation  must  necessarily  exist, 
if  the  ground  assumed  by  the  counsel  for 
the  defendant  is  well  taken." 
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Where  materials  are  delivered  to  a  workman,  and  a  fabric  is 
to  be  returned  by  him,  made  at  his  own  election,  either  of  those 
materials  or  df  similar  materials  of  Jxis  own,  as  if  a  certain 
weight  of  silver  be  given  him,  to  be  returned  in  the  form  of  a 
sUver  goblet,  or  a  certain  quantity  of  wheat  to  be  returned  in 
flour,  some  difficulty  has  arisen,  and  some  conflict  of  opinion. 
We  should  regard  such  a  contract  not  as  a  locatio  operis  faci- 
endi,  but  as  creating  an  obligation  of  a  different  character  on 
the  part  of  the  workman  ;  one,  indeed,  more  similar  to  a  debt. 
If  the  contract  expressly,  or  by  a  clear  implication,  imported 
that  the  fabric  to  be  returned  should  be  made  specifically  of 
the  very  material  defivered,  then,  if  the  material  should  perish 
or  be  lost  without  the  fault  of  the  workman,  it  would  be  the 
loss  of  the  owner.      In  the  former  case,  where  the  workman 
was  at  fiberty  to  use  what  materials  of  fike  quality  he  would, 
those  delivered  to  him  would  be  regarded  only  as  a  partial  pay- 
ment in  advance  for  the  thing  to  be  made  and  defivered  to  him 
who  advanced  it,  and  the  workman  would  be  stiU  bound  to 
make  and  defiver  this  article,  (v) 


{v)  This  subject  has  been  very  much  353.     The  facts  of  the  case  were   almost 

discussed  withia  the  last  few  years,  espec-  identical  witli  those  in  Seymour  v.  Brown, 

ially  in  the  courts   of  New  York.     The  and  the  court  lidd,  that  the  plaintiff  was 

earliest  case  that  we  have  seen  is  that  of  entitled   to   recover.     Seymour  v.  Brown 

Seymour  t>.  Brown,  19  Johns.  44.     There  having  been   cited,   Blackford,  J.,   said: 

the  plaintiff  sent  to  the  defendant,  a  rail-  "  That  decision,  it  is  admitted,  cannot  be 

ler,  a  quantity  of  wheat  to  be  exchanged  reconciled  with  onrs ;  but  as  an   indepen- 

for  flour  at  the  rate  of  a  barrel  of  flour  for  dent  tribunal,  we  must  after  consulting  the 

every  five  bushels  of  wheat.     The  defend-  authorities  within  our  reach,  determine  for 

ant  mixed  the  plaintifTs  wheat  with  tlie  ourselves  as  to  what  the  law  is,  however 

mass  of  wheat  of  the  same  quality  belong-  unpleasant  it  may  be  to  differ  from  a  court 

ing  to  himself  and  others ;  but  before  the  so  eminently  distinguished  as  that  of  New 

flour  was  delivered   to  the   plaintiff,  tlie  York."     In  1827  came  the  case  of  Hurd 

mill  of  the  defendant,  with  all  its  contents,  v.  West,  7  Cowen,  752.     In  that  case  the 

wheat  and  flour,  was  entirely  destroyed  by  defendant  had  let  a  number  of  sheep   to 

fire  from  some  unknown  cause,  and  with-  one  Dayton,  and  Dayton,  while  the  sheep 

out  any  fault  or  negligence  on  the  part  of  were  in  his  possession,  had  sctid   them  to 

the  defendant.     It  was  held,  that  the  de-  the  plaintiff.  And  the  question  was,  wheth- 

fendant  was  not  responsible  for  the  loss  of  er  the  property  in  the  sheep  was  in  Day- 

the   plaintiffs  wheat,  there  being  no  con-  ton,  so  that  he  could  transfer  them  to  the 

tract  of  sale  by  which  the  property  was  plaintiff.       Woodworth,   J.,   in  remarking 

transferred  to  the  defendant.     This  case  upon  the  evidence,  which  was  somewhat 

was  decided  in   the  year   1821.      A  few  uncertain,  said  :  "  It  seems  to  me  the  first 

months  afterwards,  a  case  was  decided  the  question  was,  whether  the  identical  sheep,  ij 

same  way  by  the  Court  of  Appeals  of  Vir-  tlusy  survived,  were  to  be  returned,  or  the 

ginia,  on  a  somewhat  similar  state  of  facts,  same  number  of  sheep,  and  of  as  good  qual- 

Slaughter  D.Green,  1  Rand.  (Va.),  3.     In  iti/.    In  the  first  case,  the  title   would  still 

1825,  the  question  came  up  in  Indiana  in  have   continued  in  the   defendant   below, 

the  case  of  Ewing  v.  French,   1  Blackf.  with  the  right  to  assert  it  when  the  period 
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Closely  connected  with  these  questions,  and  indeed  sometimes 
identical  with  them,  are  those  which  arise  when  property  is 


of  letting  expired.  If  the  terms  of  the 
lettinjj  were  as  in  the  second  case,  or  in  the 
alternative,  the  right  of  the  defendant  be- 
low rested  in  contract ;  for  he  was  not 
authorized  to  claim  the  identical  sheep." 
Seymour  v.  Brown  was  not  cited  or  allud- 
ed to  either  by  the  counsel  or  the  court  in 
Hurd  V.  West,  but  the  reporter,  in  a  learned 
note,  in  which  he  discusses  the  question, 
considers  the  former  as  substantially  over- 
ruled by  the  latter,  and  such  would  seem 
to  be  the  case  from  the  language  which  we 
hare  quoted.  Afterwards,  in  1839,  the 
precise  question  passed  upon  in  Seymour 
V.  Brown  came  up  again  in  the  same  court, 
in  Smith  v.  Clark,  21  Wend.  83,  in  which 
the  former  case  was  considered  by  the 
court,  and  overruled.  Since  that  time  the 
courts  of  New  York  have  uniformly  held 
the  law  as  we  have  stated  in  the  text. 
See  Pierce  v.  Schenck,  3  Hill  (N.  Y.),  28 ; 
Baker  v.  Woodruff,  2  Barb.  520,  s.  c.nom. 
Norton  v.  Woodruff,  2  Comst.  153  ;  Mal- 
lory  i'.  Willis,  4  Comst.  76.  In  this  last 
case,  the  rule  as  now  held  was  very  clearly 
stated  by  Branson,  C.  J.  "  The  distinc- 
tion," says  he,  "which  will  be  found  to 
run  through  all  the  authorities  on  this  sub- 
ject, with  the  exception  of  two  cases  which 
have  been  overruled,  is  this :  when  the 
identical  thing  delivered,  though  in  an 
altered  form,  is  to  be  restored,  the  contract 
is  one  of  bailment,  and  the  title  to  the 
property  is  not  changed.  But  when  there 
is  obligation  to  restore  the  specific  article, 
and  the  receiver  is  at  liberty  to  return  an- 
other thing  of  equal  value,  he  becomes  a 
debtor  to  make  the  return,  and  the  title  to 
the  property  is  changed ;  it  is  a  sale." 
The  same  doctrine  is  held  in  the  cases  of 
Wadsworth  v.  AUcott,  2  Seld.  64;  Foster 
V.  Pettibonc,  3  Seld.  433  ;  Cliase  v.  Wash- 
burn, 1  Ohio  St.  244  ;  Hyde  v.  Cookson, 
21  Barb.  93.  A  similar  rule  was  laid 
down  in  Buffam  !•.  Merry,  3  Mason,  478. 
In  that  case  A  delivered  yarn  to  B,  on  a 
contract  that  the  same  should  be  manu- 
factured into  plaids.  B  was  to  find  the 
fillinij,  and  was  to  weave  so  many  yards 
of  the  plaids  at  15  cents  per  yard,  as 
were  equal  to  the  value  of  the  yarn  at 
65  cents  per  pound.  It  was  held,  that 
by  the  delivery  of  the  yarn  to  B  the  pro])- 
erty  thereof  vested  in  him.  On  the  other 
hand,  in  King  v.  Humphreys,  10  Penn. 
St.  217,  where  rags  were  delivered  by 
the  plaintifl:'  to  the  defendant  at  a  certain 


price,  under  a  special  contract,  to  be  made 
into  paper,  which  was  to  be  returned  at  a 
certain  price  —  the  difference  to  be  paid 
by  a  note ;  and  paper  was  manufactured 
out  of  the  identical  rags ;  it  was  held,  that 
the  property  in  the  rags  and  paper  con- 
tinued in  the  plaintiff.  But  it  appeared 
that  this  was  the  usual  mode  in  which  the 
trade  made  contracts  for  working  rags 
into  paper;  and  the  court  seem  to  put 
their  decision  upon  the  ground  that  the 
plaintiff  was  entitled  to  receive  the  paper 
made  of  the  identical  rags  delivered.  If 
this  was  the  ground  of  the  decision,  the 
case  does  not  conflict  with  what  we  have 
stated  to  be  the  established  rule ;  the  ques- 
tion in  the  case  was  one  of  construction, 
and  it  resembled  in  this  respect  the  case  of 
Mallory  v.  Willis,  already  cited.  In  that 
case  the  plaintiff  agreed  to  deliver  good 
merchantable  wheat  at  a  flouring  mill  car- 
ried on  by  the  defendant,  "  to  be  manu- 
factured into  flour."  The  defendant 
agreed  to  deliver  196  pounds  of  superfine 
flour,  packed  in  barrels  to  be  furnished  by 
the  plaintiff,  for  every  four  bushels  and 
fifteen  pounds  of  wheat.  He  was  to  be 
paid  sixteen  cents  per  barrel,  and  two 
cents  extra,  in  case  the  plaintiff  made  one 
shiUing  net  profit  on  each  barrel  of  flour. 
The  defendant  was  to  guarantee  tlie  in- 
spection. The  plaintiff  was  to  have  the 
"offals  or  feed,"  which  the  defendant 
was  to  store  until  sold.  It  was  held,  that 
the  contract  imported  a  bailment  of  the 
wheat,  and  not  a  sale,  and  therefore  that 
the  plaintiff  might  maintain  replevin  for  a 
portion  of  the  flour  manufactured  from  the 
wheat  delivered  under  the  contract.  But 
Branson,  0.  J.,  and  Harris,  J.,  dissented 
from  the  judgment  of  the  court,  and  de- 
livered able  Ojiinions.  There  was  no  dif- 
ference of  opinion,  however,  among  the 
members  of  the  court,  as  to  the  general 
rule  ;  the  only  question  between  them  was 
one  of  construction.  —  A  question  some- 
what similar  to  the  one  that  we  have  been 
considering  arises  where  materials  are  de- 
livered to  be  worked  up  at  the  shares,  as 
it  is  termed.  But  in  that  case  it  is  held, 
that  the  contract  is  one  of  bailment,  and 
not  of  sale.  The  question  arose  in  Pierce 
V.  Schenk,  3  Hill  (N.  Y.),  28.  Logs  were 
delivered  by  the  plaintiff  at  the  defend- 
ant's saw-mill,  under  a  contract  with  the 
defendant  that  ho  should  saw  them  into 
boards  within  a  specified  time,  and  that 
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claimed  by  accession,  or  by  the  right  which  the  owner  of  prop- 
erty has,  to  whatever  other  property  becomes  inextricably  added 


each  party  should  have  one  half  of  the 
boai-ds.     It  was  held,  that  the  transaction 
enured  as  a  bailment  merely,  and  that  the 
bailor  retained  his  general  property  in  the 
logs  till  all  were   manufactured  pursuant 
to  the  contract.     And    Cowen,  J.,  said  : 
"  The  plaintiff  delivered  his   logs  to   the 
defendant,  who  was  a  miller,  to  be  manu- 
factured into  boards  —  a  specific  purpose 
from  which  he  had  no  right  to  depart.     On 
completing  the  manufacture  he  was  to  re- 
turn the   specific  boards,  deducting    one 
half  as  a  compensation  for  his  labor.     It  is 
like  the  case  of  sending  grain  to  a  mill  for 
the  purpose  of  being  ground,  allowing  the 
miller  to  take  such  a  share  of  it  for  toll. 
This  is  not  a  contract  of  sale,  but  of  bail- 
ment—  locatio  opens  faciendi.     The  bailor 
retains  his  general  property  in  the  whole 
till  the    manufacture    is  completed ;    and 
in  the  whole  afterwards  minus  the  toll. 
The  share  to  be  allowed  is   but  a  compen- 
sation for  the  labor  of  the  manufacturer, 
whether  it  be  one  tenth  or  one  half.  Thus, 
in  Collins  w.  Forbes,  3  T.  R.   316,  it  ap- 
peared that  Forbes  furnished  certain  tim- 
ber to  one  Kent,  which   the  latter  was  to 
work  up  into  a  stage  for'  the  commission- 
ers of  the  victualling  office,  he  to  receive 
one  fourth  of  the  clear  profit  and  a  guinea 
per  week,  on  the  work  being  done.     This 
was  held  to   be  a  bailment  by    Forbes. 
So  in  Barker  v.  Roberts,  8  Greenl.  101,  A 
agreed   to   take  B's  logs,  saw   them  into 
boards,  and  return  them  to  B,  who  was  to 
sell  them  and  allow  to  A  all  thev  brought 
beyond  so  much.     This  was  hdd  to  be  a 
bailment,  and  not  a  sale,  though   it   was 
expressly  agreed  that  the  logs  should  re- 
main all  the  while  at  A's  risk.     A  having 
sold  the   logs   instead  of  sawing  them,  B 
was  allowed  to  recover  theu:  value  against 
A's  vendee.     What  difference  is  there  in 
principle   between  an   agreement  by  the 
owner  to   pay  a   share   of  the   avails  in 
money,  and  in  part  of  the  specific  thing  1 
Either  is  but  a  compensation  for  his  labor. 
....  I  have  been  unable  to  see  any  dif- 
ference   in   the   nature  of    the    contract, 
whether  there  be   an  obhgation  to  restore 
the  whole,  or  only  a  part  of  tlie  specific 
thing.     The  owner  of  the  goods  may  re- 
serve the  general  ownership  in  the  whole 
or  in  any  part,  as  he  pleases ;  and  he  can 
with  no  more  propriety  be  said,  pro  tanto, 
at  least,  to  have  parted  with  it  in  the  lat- 
ter case  than  in  the  former." — We  have 


already  had  occasion  to  refer  to  Hurd  v. 
West,  7  Cowcn,  752.  Perhaps  that  case 
deserves  some  further  notice.  It  was  ruled 
in  that  case,  as  we  have  seen,  that  where 
one  lets  chattels  for  hire,  witli  an  agree- 
ment on  the  part  of  the  bailee,  in  the  alter- 
native, either  to  return  the  specific  chattels, 
or  others  of  a  similar  quality  ;  that  such  a 
transaction  amounts,  not  to  a  bailment,  but 
to  a  sale.  The  Supreme  Court  of  Ver- 
mont have,  however,  in  a  series  of  cases, 
and  after  much  consideration,  decided  the 
same  point  the  other  way.  The  question 
arose  for  the  first  time,  we  believe,  in  the 
latter  State,  in  the  case  of  Grant  v.  King, 
14  Vt.  367.  There  the  owner  of  cattle 
leased  them,  with  a  farm,  for  four  years, 
under  an  agreement  that,  at  the  expiration 
of  the  four  years,  the  lessee  might  either 
return  the  cattle  or  pay  a  stipulated  price 
for  them.  The  lessee  sold  the  cattle  be- 
fore the  four  years  bad  expired.  Audit 
was  held,  that  the  lessor  might  maintain 
trover  for  them  against  both  seller  and 
purchaser.  The  same  question  arose 
again  in  Smith  v.  Niles,  20  Vt.  315,  and 
in  Downer  v.  Rowell,  22  Vt.  347,  and 
was  decided  tlie  same  way.  In  the  latter 
case,  the  plaintiff  delivered  to  the  defend- 
ant certain  sheep,  and  the  defendant  ex- 
ecuted a  receipt  therefor,  in  which  he 
agreed  to  keep  the  sheep,  or  cause  them  to 
be  kept,  "  the  full  term  of  three  yeai-s,  and 
return  the  same,  or  others  in  their  place  as 
good  as  they  are."  Held,  that  this  was 
not  a  sale  of  sheep  to  the  defendant,  nor  a 
bailment  with  power  to  sell,  but  that  it 
was  a  bailment  of  the  property  for  a  cer- 
tain period,  with  a  stipulation  for  its  re- 
turn at  the  expiration  of  the  bailment; 
and  that  the  property  in  the  sheep  would 
not  vest  in  the  bailee,  until  he  had  per- 
formed his  part  of  the  agreement,  by  re- 
turning to  the  plaintiff  other  sheep  of 
equal  quality ;  and  that,  for  a.conversion 
of  the  sliecp,  the  plaintiff  could  sustain  an 
action  of  tro\'cr.  And  Kellogg,  J.,  having 
cited  and  commented  upon  Grant  v.  King 
and  Smith  v.  Niles,  said  :  "  We  are  aware 
that  the  case  of  Hurd  v.  West,  7  Cowen, 
752,  cited  at  the  argument,  is  opposed  to 
the  view  which  wo  take  of  the  case  before 
us.  There  the  court  seem  to  consider  that 
the  alternative  words  in  the  contract  de- 
termine its  character,  —  that  the  right  of 
the  party  to  return  other  sheep  of  equal 
value   makes    the  contract  operate  as  a 
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to,  or  combined  with  it ;  either  naturally,  as  by  vegetable  or 
animal  growth  or  increase;  or  artificially,  as  where  a  person 
makes  a  new  article  by  adding  to  his  own  materials,  those  of 
another;  or  by  adding  to  the  materials  of  another,  his  own 
labor.  And  again,  similar  to  these  questions  are  those  which 
arise  from  the  confusion  of  goods,  when  the  property  of  two  or 
more  persons  is  inseparably  and  undistinguishably  mingled. 

In  the  two  preceding  notes,  we  have  given  the  principal 
American  cases  which  bear  in  fact,  though  not  always  in  name, 
upon  these  questions.  It  wiU  be  seen,  that  it  must  be  difiicTilt 
to  draw  distinct  and  certain  rules  of  law  from  this  adjudication. 
It  may  be  said,  however,  that  neither  the  English  nor  the  Amer- 
ican law  permits  a  man  to  claim  by  accession,  the  property  of 
another,  if  the  claimant  originally  took  the  property  wrongfully, 
and  as  a  trespasser,  (w)  But  if  one  honestly  receives  goods 
under  a  contract  and  with  a  design  to  increase  their  value  by 
his  own  labor;  and  after  doing  this,  subjects  himself  to  an 
action  of  trover  for  a  wrongful  conversion  of  them,  it  seems 
that  he  is  to  be  allowed  for  that  increase  of  value,  (x)  And  if 
a  right  by  accession  takes  place,  when  the  materials  of  many 
persons  are  inseparably  united  together  into  one  article,  it 
seems  that  there  is  no  better  rule,  than  the  somewhat  loose 
one,  that  the  ownership  of  the  whole  article  rests  with  the  party 
who  was  the  owner  of  the  principal  part  of  the  materials,  (y) 
K  there  be  a  confusion  of  goods  in  an  article  which  exists  by 

sale,  —  that  such  is  the  legal  effect  of  the  erty  bailed,  and  affords  to  the  bailee  all 

contract,  and  that  upon  tlie  delivery  of  the  that  he  could  claim,  upon  the  most  liberal 

property  it  vests  in  the  l>ailee,  or  vendee,  construction  of  tlie  contract.     This  con- 

This  decision  is  admitted  to  lie  in  direct  struction  of  the  contract  is  most  beneficial 

conflict   with   the    case   of    Seymour   v.  to  tlie  defendant,  and   carries  into  effect. 

Brown,  19  Johns.  44,  —  which  last  case  is  we    think,  the  obvious    intention  of   the 

said  to  bo  overruled.     Which  of  the  two  parties." 

cases  is  the  better  law  I  do  not  deem  it  (ic)  This  seems  to  have  been  a  settled 
necessary  to  inquire,  as  I  think  the  case  at  principle  as  loni^  ago  as  the  time  of  Henry 
bar  must  be  controlled  by  the  decisions  of  VII.  See  Year  liooks,  5  II.  7,  15;  and 
our  own  court.  It  is  analogous  to  the  from  that  period  it  can  be  traced  down- 
case  of  Smith  V.  Niles,  and  I  think  iu  wards.  For  recent  American  cases  on 
principle  cannot  be  distinguished  from  it.  this  point,  see  Fryatt  v.  Sullivan  Co.  5 
It  may  be  asked,  if  the  property  at  the  Hill  (N.  Y.),  116,  s.  c.  7  Hill  (N.  Y.), 
time  of  the  bailment  does  not  pass,  when  .529.  See  also,  the  case  of  Silshury  v.  Me- 
does  it  vest  in  the  bailee'?  AVo  answer  Coon,  6  Hill  (N.  Y.),  425,  4  Denio,  332. 
certainJij  not  until  the  bailee  performs  his  3  Comst.  .S79. 

part  of  the  contract,  by  returning   other  (x)  Hyde  v.  Cookson,  21  Barb.  92. 

Bheep  of  equal  goodness.   That  sufficiently  (y)  Pulcifer  u.  Page,  32  Me.  404. 
eecuies  to  the  bailor  a  return  of  the  prop- 
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combining  them  extricably,  we  think  the  common  law  aska 
whether  either  party  wrongfully  took  the  goods  of  the  other 
and  mixed  them  with  his  own ;  for  if  so,  he  has  lost  his  goods, 
and  the  whole  article  belongs  to  the  party  whose  goods  were 
thus  wrongfully  taken,  (z)  But  the  party  thus  mingling  his 
goods  with  those  of  another  does  not  lose  them,  if  he  does 
this  through  negligence  only,  and  without  ill  design,  (a) 

If  the  party  claiming  the  benefit  of  the  common-law  prin- 
ciple as  to  confusion  of  goods,  has  fraudulently  countenanced 
the  act  of  the  person  by  whom  the  intermistm-e  was  made,  the 
object  being  to  conceal  the  property  of  the  latter  from  his 
creditor,  the  claim  of  the  former  wiE  not  be  sustained  against 
such  creditor,  (b) 

It  is  not  always  easy  to  determine  the  rights  and  obligations 
of  the  parties  when  the  woi-kman  does  his  work  imperfectly,  or 
in  a  manner  difTerent  from  that  desired,  or  leaves  it  unfinished. 
The  difficulty  is  in  the  application  of  the  principles  of  law  to 
the  facts,  rather  than  in  ascertaining  those  principles.  We 
think  they  may  be  stated  thus. 

K  the  workman,  by  a  deviation  from  his  instructions,  makes 
his  work  of  no  use,  he  can  claim  no  compensation.  If  the  arti- 
cle be  stiU  of  some  use,  and  be  received  by  the  employer,  the 
workman  may  claim  pro  tanto ;  but  his  claim  is  open  to  a  set- 
off or  cross-action  for  any  demand  the  employer  may  have  for 
damages  sustained  by  the  deviation.  If  the  work  be  done  by 
special  contract,  and  there  be  a  departure  from  its  terms,  the 
workman  can  recover  nothing  under  the  contract;  but  may  on 
a  quantum  meruit,  if  his  labor  was  useful  to  his  employer,  and 
its  benefit  accepted,  but  subject  to  set-off  as  before.  And  un- 
doubtedly, if  the  deviation  be  important,  and  the  materials  have 
been  so  used  as  to  have  lost  their  value  as  such,  the  employer 
may  abandon  them  to  the  workman,  and  recover  of  him  their 
value.  So  if  the  thing  be  left  imperfect  and  unfinished,  by  the 
fault  of  the  workman,  he  can  recover  nothing ;  but  if  not  by 
his  fault,  then  hfe  should  have  compensation  pro  tanto,  subject 
to  set-off.     And  if  the  contract  be  rescinded  by  the  act  or  assent 

(z)   See  cases.  (6)  McDowell  v.  Eissell,  37  Penn.  St. 

(a)   Pratt  v.  Bryant,  20  Vt.  333.  164. 
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of  both  parties,  then  the  workman  may  recover  pro  tanto.  If 
the  deviation  be  such  as  makes  the  thing  more  valuable  and 
more  costly,  the  workman  cannot  recover  for  this  additional 
cost,  unless  the  employer  assented  thereto,  (c) 

In  this  last  case,  and  in  some  others,  it  is  often  important  and 
difficult  to  determine  what  is  an  assent  on  the  part  of  the  em- 
ployer, and  what  assent  is  sufficient,  {d)  Knowledge  and 
silence  might  be  considered  so,  if  a  knowledge  of  the  deviation 
existed  while  it  was  going  on,  and  the  employer  could  put  a 
stop  to  it.  But  not  if  only  known  afterwards,  and  when  too 
late  to  prevent  or  arrest  the  alteration.  It  would  certainly  be 
safer  and  more  just  for  the  employer  to  signify  Bis  disapproba- 
tion as  soon  as  possible  ;  and  his  not  doing  so  would  be  a  cir- 
cumstance, which,  connected  with  others,  as  directing  other 
alterations  in  conformity,  and  the  hke,  might  lead  to  an  infer- 
ence that  he  assented  to  and  adopted  the  alteration. 

Contracts  for  work  and  labor  in  making  some  article  fre- 
quently contain  a  provision,  that  if  there  be  alterations  made 
with  the  assent  of  both  parties,  such  alterations  shall  be  paid 
for  or  allowed  for  at  the  same  rate  of  payment  as  that  provided 
by  the  contract  for  the  work  it  specifies  ;  and  we  think  that  such 
would  be  the  operation  of  law,  without  an  express  stipulation,  (e) 

A  workman  employed  to  make  up  materials,  or  to  alter  or 
repair  a  specific  article,  has  a  Hen  upon  the  materials  of  the 
thing  for  his  pay.  (/)     But  this  is  merely  a  passive  right  of 


(c)  The  principles  stated  above  in  our  man  or  day-laborer.  So  in  Morgan  v. 
text  are  not  peculiar  to  the  contract  of  Congdon,  4  Comst.  551,  it  is  held,  that 
which  we  are  now  treating.  They  apply  every  bailee  for  liire,  who  by  his  laljor  or 
equally  to  several  other  species  of  con-  skill  imparts  additional  value  to  the  goods, 
tracts ;  and  we  have  already  had  occasion  has  a  lien  thereon  for  his  charges,  there 
to  consider  them  somewhat  in  our  chapter  being  no  special  contract  inconsistent  with 
on  the  Hiring  of  Persons.  We  shall  defer  such  lien.  And  such  lien  extends  to  all 
their  further  consideration  and  the  citation  the  goods  delivered  under  one  contract, 
of  cases  until  we  come  to  our  chapter  on  and  is  not  confined  to  tlie  particular  por- 
Construction.  tion  on  which  tlie  labor  has  been  bestowed. 

(d)  See  Lovelock  v.  King,  1  Mood.  &  Accordingly,  where  a  quantity  of  logs  was 
R.  60.     See  also  ante,  pp.  56-58.  delivered  on  diliferent  days  at  the  defend- 

(e)  See  ante,  p.  58,  note  (r).  ant's   saw-mill,  upon   an    agreement    to 

(f)  M'Intyrei'.  Carver,  2  W.  &  S.  392.  saw  the  whole  quantity  into  boanls,  and 
In  this  case  it  is  decided  that  every  bailee,  the  defendant  sawed  a  part  of  them,  and 
who  has  by  his  labor  and  skill  conferred  delivered  the  boards  to  the  bailor,  without 
value  upon  specific  chattels  bailed  to  him,  being  paid  for  the  service  ;  it  was  heid,  that 
has  a  particular  lien  on  them ;  but  such  he  had  a  lien  for  tlie  amount  of  his  ae- 
Uen  does  not  exist  in  favor  of  a.  journey-  count  upon  the  residue  of  the  logs  in  his 
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retainer,  or,  as  it  is  sometimes  called,  a  passive  lien,  and  does  not 
authorize  a  sale.  There  is  some  authority  for  the  proposition, 
that  where  the  retainer  of  the  property  involves  considerable 
expenditure,  and  renders  it  entirely  useless  to  both  parties,  the 
right  of  sale  may  exist,  by  local  custom ;  (g-)  but  it  is  well  set- 
tled that  such  a  lien  does  not  in  general  authorize  a  sale,  (h) 
And  while  equity  will  decree  a  sale  in  fulfilment  of  a  pledge,  it 
refuses  in  this  case  to  grant  relief  to  a  bailee,  (i)  Tradesmen 
and  mechanics  generally  have,  by  the  common  law  of  England 
and  this  country,  a  lien  on  chattels  in  their  hands  in  the  course 
of  their  business ;  and  this  lien  and  the  rules  of  law  applied  to 
it,  are  considered  in  our  chapter  on  Liens. 

Waeehotjse-men.  This  is  also  a  contract  for  mutual  benefit ; 
and  the  bailee  is  therefore  held  only  to  ordinary  diligence,  (j) 
The  forwarding  merchants  of  this  country  are  only  subject  to 
the  liabilities   of  warehouse-men,  (k)  unless  they  act  also   as 


possession.  And  the  care,  skill,  and  liibor 
employed  by  a  trainer  upon  a  race-horse 
give  him  a  right  of  lien,  but  he  waives  this 
lien  by  contracting  to  allow  the  owner  of 
the  horse  to  take  it  for  racing  whenever  he 
I  chooses.     Forth  v.  Simjison,  13  Q.  B.  680. 

Ig)  Hostler's  Case,  Yelv.  66  ;  Moss  v. 
Townsend,  1  Bulstr.  207. 

(h)  Joues  V.  Thurlow,  8  Mod.  171 ; 
Chase  v.  Westmore,  5  M.  &  S.  180. 

{i)  Thames  L-on  Co.  v.  Patent  Derick 
Co.  1  Johns.  &  Hem.  93. 

(j)  Chenowith  v.  Dickinson,  8  B.  Mon. 
156  ;  Foote  v.  StoiTS,  2  Barb.  326;  Hatch- 
ett  V.  Gibson,  13  Ala.  587  ;  Cailiff  v.  Dan- 
vers,  Peake,  Cas.  114;  Piatt  w.  Hibhard, 
7  Cowen,  497  ;  Knapp  v.  Curtis,  9  Wend. 
60.  But  if  an  uncommon  or  unexpected 
danger  arise,  he  must  use  efforts  propor- 
tioned to  the  emergency  to  ward  it  oft'. 
Leek  V.  Maestaer,  1  Camp.  138.  In  this 
case  the  defendant  was  the  proprietor  of 
a  dry-dock,  the  gates  of  which  were  burst 
open  by  an  uncommonly  high  tide,  and  the 
plaintiff's  ship,  which  was  lying  there, 
forced  against  another  ship  and  injured. 
It  was  sworn,  that  with  a  sufficient  num- 
ber of  hands  the  gates  might  have  been 
shored  up  in  time,  so  as  to  bear  the  press- 
ure of  the  water ;  and,  though  the  defend- 
ant offered  to  prove  that  they  were  in  a 
perfectly  sound  state,  Lord  Elknhorough 
Ae/i,that  it  was  his  duty  to  have  had  a  suf- 
ficient number  of  men  in  the  dock  to  take 


measures  of  precaution  when  the  danger 
was  approaching,  and  that  he  was  clearly 
answerable  for  the  effects  of  the  deficiency. 
So  a  wliai-finger  who  takes  upon  him  the 
mooring  and  stationing  of  the  vessels  at 
his  wliarf,  is  liable  for  any  accident  occa- 
sioned by  his  negligent  mooring.  Wood 
V.  Curling,  15  M.  &  W.  626,  s.  c.  16  id. 
628.  —  The  same  nile  applies  to  an  agister 
of  cattle.  Broadwater  v.  Blot,  Holt,  547. 
(k)  Roberts  v.  Turner,  12  Johns.  232. 
This  is  a  very  important  case  on  the  Vi&' 
hiWty  oi  farwardwg  merchants.  It  was  an 
action  on  the  case  against  the  defendant 
as  a  common  carrier.  The  defendant  re- 
sided at  Utica,  and  pursued  the  business 
of  forwarding  merchandise  and  produce 
from  Utica  to  Sclienectady  and  Albany. 
It  appeared  that  the  course  o£business  was, 
for  tlie  forwarder  to  receive  the  merchan- 
dise or  produce  at  his  store,  and  send  it  by 
the  boatmen  who  transported  goods  on 
the  Mohawk  River,  or  by  wagons  to  Sche- 
nectady or  Albany,  for  which  he  was  paid 
at  a  certain  rate  per  barrel,  &c. ;  and  his 
compensation  consisted  in  the  difference 
between  the  sum  which  he  was  obliged  to 
pay,  and  that  which  he  received  from  the 
owner  of  the  goods.  The  defendant  re- 
ceived from  tlie  plaintiff,  who  resided  in 
Cazenovia,  in  Madison  county,  by  one 
Aldrich,  his  agent,  twelve  baixels  of  pot- 
ash, to  be  forwarded  to  Albany  to  one 
Trotter;  the  ashes  were  put  on  board  a 
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common  carriers,  in  which  case  they  come  under  the  peculiar 
rules  to  be  hereafter  noticed.  It  may  sometimes  be  difficult  to 
determine  in  which  capacity  such  a  person  acted  at  the  time  of 
the  loss.  But,  in  general,  the  rule  is,  that  if  the  transit  had  ter- 
minated, and  the  bailee  was  only  under  an  engagement  to  for- 
ward the  goods  by  another  carrier,  he  is  only  a  warehouse- 
man. (I)     Nor  wiU  it  cause  him  to  continue  to  be  a  common 


boat,  to  be  carried  down  the  Mohawk  to 
Schenectady,  and,  while  proceeding  down 
the  river,  the  boat  ran  against  a  bridge 
and  sunk,  and  the  ashes  were  thereby 
lost.  The  defendant's  price  for  forward- 
ing to  Schenectady  was  twelve  shillings 
per  barrel,  and  the  price  which  he  had 
agreed  to  pay  for  transporting  the  goods 
in  question  to  that  place  was  eleven  shil- 
lings ;  he  had  no  interest  in  tlie  freight  of 
the  goods,  and  was  not  concerned  as  an 
owner  in  the  boats  employed  in  tlie  car- 
riage of  merchandise.  Tlie  judge  being 
of  opinion  that  these  facts  did  not  make 
the  defendant  a  common  carrier,  nonsuited 
the  plaintiff;  and  a  motion  having  been 
made  to  set  the  nonsuit  aside,  Spencer,  J., 
said :  "  On  the  fullest  reflection,  I  per- 
ceive no  grounds  for  changing  tlie  opinion 
expressed  at  the  circuit.  The  defendant 
is  in  no  sense  a  common  carrier,  either 
from  the  nature  of  his  business,  or  any 
community  of  interest  with  the  carrier. 
Aldrich,  who,  as  the  agent  of  the  plaintiff, 
delivered  the  ashes  in  question  to  the  de- 
fendant, states  the  defendant  to  be  a  for- 
warder of  merchandise  and  produce  from 
Utica  to  Schenectady  and  Albany  ;  and 
that  he  delivered  the  ashes,  with  instruc- 
tions from  the  plaintiff  to  send  them  to 
Col.  Trotter.  The  case  of  a  carrier  stands 
upon  peculiar  grounds.  He  is  held  respon- 
sible as  an  insurer  of  the  goods,  to  prevent 
combinations,  chicaneiy,  and  fraud.  To 
extend  this  rigorous  law  to  persons  stand- 
ing in  the  defendant's  situation,  it  seems 
to  me,  would  be  unjust  and  unreasonable. 
The  plaintiff  know,  or  might  have  known 
(for  his  agent  knew),  that  the  defendant 
had  no  interest  in  the  freight  of  the  goods, 
owned  no  part  of  the  boats  employed  in 
the  carriage  of  goods,  and  that  his  only 
business  in  relation  to  the  carriage  of 
goods  consisted  in  forwarding  them.  That 
a  person  thus  circumstanced,  should  be 
deemed  an  insurer  of  goods  forwarded  by 
him,  an  insurer  too  without  reward,  would, 
in  my  judgment,  be  not  only  without  a 
precedent,  but  against  all  legal  principles. 


Lord  Kenyon,  in  treating  of  the  liability 
of  a  carrier  (5  T.  R.  394),  makes  this 
the  criterion  to  determine  his  Character ; 
whether,  at  the  time  when  the  accident 
happened,  the  goods  were  in  the  custody 
of  the  defendants  as  common  carriers. 
In  Garside  v.  The  Proprietors  of  the 
Trent  and  Mersey  Navigation,  4  T.  R. 
581,  the  defendants,  who  were  common 
carriers,  undertook  to  carry  goods  from 
Stourport  to  Manchester,  and  from  thence 
to  be  forwarded  to  Stockport.  The  goods 
arrived  at  Manchester,  and  were  put  into 
the  defendant's  warehouse,  and  burnt  up 
before  an  opportunity  arrived  to  forward 
them.  Lord  Kenyon  held,  the  defendants' 
character  of  carriers  ceased  when  the 
.goods  were  put  into  the  warehouse.  This 
case  is  an  authority  for  saying,  that  the 
responsibilities  of  a  common  carrier  and 
forwarder  of  goods  rest  on  very  different 
principles.  In  the  present  case  the  defend- 
ant performed  his  whole  undertaking  ;  ha 
gave  the  ashes  in  charge  to  an  experienced 
and  faithful  boatman.  It  has  been  urged 
that  the  defendant  derived  a  benefit  from 
the  carriage  of  tlie  goods,  in  receiving  cash 
from  the  owners  of  produce,  and  paying 
the  boatmen  in  goods,  and  also  in  charg- 
ing more  than  he  actually  paid.  The 
latter  suggestion  is  doubted  in  point  of 
fact ;  but  admitting  the  facts  to  be  so,  these 
are  advantages  derived  from  the  defend- 
ant's situ.ition  as  a  warehouse  keeper  and 
forwarder  of  goods,  and  by  no  means  im- 
plicate him  as  a  carrier ;  for  surely  the  de- 
fendant is  entitled  to  some  remuneration 
for  the  trouble  in  storing  and  forwarding 
goods.  In  any  and  every  point  of  view, 
there  is  not  the  least  pretext  for  charging 
the  defendant  with  this  loss  as  a  common 
carrier." 

(/)  Garside  v.  Trent  and  Mersey  Navi- 
gation Co.  4  T.  R.  581.  In  this  case  the 
defendants,  being  common  carriers  be- 
tween Stourport  and  Manchester,  received 
goods  from  the  plaintiff  at  Stourport,  to 
be  carried  to  JIancliester,  and  to  be  for- 
warded from  the  latter  place  to  Stockport, 
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carrier  until  the  next  carrier  receives  the  goods,  that  he  has  no 
distinct  compensation  as  warehouse-man.  (m)  But  if  the  goods 
are  housed  by  the  carrier  between  the  termini  of  his  transit,  they 
are  still  under  his  charge  as  carrier,  (w)  And  if  he  pays  the 
warehouse  rent  to  another  person,  he  is  still  liable  as  carrier,  if 
his  duty  has  not  terminated,  and  he  is  bound  by  the  contract 
or  the  usage  to  deliver  the  goods,  (o)  But  if  he  is  only  bound 
to  keep  them  safely  until  the  consignee  or  owner  calls  for  them, 
he  is  then  only  a  warehouse-man,  although  the  goods  be  in  his 
own  store,  (p)  And  if  he  undertakes  to  forward  them  beyond 
his  own  route,  and  for  that  purpose  puts  them  into  a  suitable 
vehicle,  or  otherwise  disposes  of  them  in  a  proper  way  for  that 
purpose,  he  is  liable  only  for  negligence,  (q)  And  if  he  re- 
ceives goods  as  warehouse-man  into  his  store  on  his  own  wharf, 
for  the  purpose  of  carrying  them  forward,  he  is  not  liable  as  a 
carrier  for  their  loss  until  their  transit  begins,  actually  or  con- 
structively, because  until  then  he  does  not  assume  the  character 
of  a  carrier,  (r) 


The  defendants  carried  the  goods  to  Man- 
chester, and  there  put  them  in  their 
warehouse,  in  which  they  were  destroyed 
by  an  accidental  fire  before  tbey  had  an 
opportunity  of  forwarding  tliem.  The 
court  held,  that  they  were  not  answerable 
for  the  loss.  See  also,  Brown  v.  Denison, 
2  Wend.  593 ;  Ackley  u.  Kellogg,  8 
Cowen,  223. 

(m)  See  Garside  v.  Trent  and  Mersey 
Navigation  Co.  4  T.  R.  581. 

(n)  Forward  v.  Pittard,  1  T.  R.  27. 

(o)  Hyde  v.  Trent  and  Mersey  Naviga- 
tion Co.  5  T.  R.  389. 

(p)  Webb,  in  re,  8  Taunt.  443.  In  this 
case.  A,  B,  C,  and  D,  in  a  partnership  as 
carriers,  agreed  with  S.  &  Co.,  of  Frome, 
to  carry  goods  from  London  to  Frome, 
where  they  were  to  be  deposited  in  a  ware- 
house belonging  to  the  partnership  at 
Frome,  where  A  resided,  without^  any 
charge  for  the  warehouse-room,  till  it 
shoHld  be  convenient  for  S.  &  Co.  to  take 
the  goods  home.  Goods  of  S.  &  Co., 
earned  by  the  partners  from  London  to 
Frome,  under  this  agreement,  were  depos- 
ited in  the  warehouse  at  the  latter  place, 
and  destroyed  by  fire.  It  was  held,  that 
the  partners  were  not  liable  to  S.  &  Co. 
for  the  value  of  the  goods  burnt.  So  in 
the  case  of  Thomas  v.  Boston  &  P.  R.  R. 


Co.  10  Met.  472,  it  was  held,  that  the  pro- 
prietors of  a  railroad,  who  transport 
goods  over  their  road,  and  deposit  them 
in  their  warehouse  without  charge,  until 
the  owner  or  consignee  lias  a  reasonable 
time  to  take  them  away,  are  not  liable,  as 
common  carriers,  for  the  loss  of  the  goods 
from  the  warehouse,  but  are  liable  as 
depositaries,  only  for  want  of  ordinary 
care. 

(?)  Thus,  where  common  carriers  re- 
ceived goods  on  board  their  sloop,  to 
transport  fi'om  New  York  to  Troy,  where 
they  transfen-ed  them  on  board  of  a  canal- 
boat  bound  to  the  north,  pursuant  to  the 
bailor's  instructions  ;  receiving  no  reward 
for  the  transfer  or  further  transportation ; 
and  the  goods  were  lost  by  the  upsetting 
of  the  canal-boat ;  it  was  held,  that'their 
character  of  common  carriers  ceased  at 
Troy ;  and  having  exercised  ordinary 
care  in  seeing  the  goods  placed  on  board 
a  safe  boat  they  were  not  responsible  for 
the  loss.  Ackley  v.  Kellogg,  8  Cowen, 
223. 

(r)  Piatt  V.  Hibbard,  7  Cowen,  497.  In 
White  V.  Humphrey,  U  Q.  B.  43,  where 
the  plaintiff  deposited  hops  in  the  defend- 
ant's warehouse  to  be  conveyed  to  London 
in  the  barges  of  the  defendant  (who  was 
also   a   carrier),    whenever   the  plaintiff 
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It  is  not  necessary  that  the  goods  be  housed  to  affect  the 
bailee  with  the  liabilities  of  a  warehouse-man.  It  is  enough  if 
they  are  actually  within  his  charge  and  custody  for  the  purpose 
of  being  housed,  (s) 

As  to  the  obligation  of  the  warehouse-man  to  deliver  the 
goods  to  the  consignee,  or  to  redeliver  them  to  the  consignor,  in 
the  case  where  they  are  claimed  by  another  as  the  proper  owner 
who  forbids  such  delivery,  there  seems  to  be  some  uncertainty,  (t) 
We  take  the  law  to  be,  however,  that  he  must  decide  for  him- 
self which  is  the  better  right,  and  is  exposed  to  loss  if  he  decide 
it  wrongly.  But  if  he  in  good  faith  deliver  the  goods  to  the 
original  bailor,  or  his  consignee,  the  true  owner  should  not  re- 
cover damages  from  him  by  merely  proving  his  ownership  and 
a  notice  to  the  warehouse-man,  and  not  unless  he  exhibited  to 
the  warehouse-man  in  due  season  such  proofs  as  might  reason- 
ably be  required  of  his  ownership.     And  if  on  such  evidence 


should  direct,  and  in  the  mean  time  to  be 
kept  by  the  defendant  without  ciiargc  for 
warehousing,  it  was  held  by  the  judge  at 
riis)  prius,  that  the  advantage  of  carrying 
tlie  hops  for  hire  might  be  considered  as 
payment  for  the  warehousing,  and  that 
the  defendant  was  not,  therefore,  a  gratui- 
tous bailee,  and  so  liable  only  for  gross 
negligence ;  and  the  Court  of  Queen's 
Bench  refused  to  grant  a  new  trial  on  the 
ground  of  misdirection. 

(s)  Thus  it  has  been  decided,  that  as 
soon  as  the  goods  arrive,  and  the  crane  of 
the  wjirehuusu  is  applied  to  raise  them  into 
the  warehouse,  the  liability  of  the  ware- 
house-man commences  ;  and  it  is  no  de- 
fence that  they  are  afterward-;  injured  by 
falling  into  the  street  from  the  breaking  of 
the  tackle,  even  if  the  carman  wlio  brought 
them  has  refused  the  offer  of  siings  for 
further  security.  Thomas  y.  IJav,  -i  Esp. 
262. 

(t)  In  Ogle  V.  Atkinson,  5  Taunt.  759, 
it  was  decided,  that  a  warehouse-man,  re- 
ceiving goods  from  a  consignee,  who  has 
had  actual  possession  of  them,  to  be  kept 
for  his  use,  may  nevertheless  refuse  to  re- 
deli  I'cr  them,  if  they  are  the  property  of 
another.  But  several  subsequent  cases 
have  established  that  a  warehouse-man 
cannot  dispute  the'title  of  his  bailor,  or  of 
any  other  person  whose  title  he  has  ac- 
knowledged, in  an  action  brought  against 
hira  by  such  person.  ~  See  Gosling  w.  Bir- 


nie,  7  Bing.  339  ;  Holl  v.  GrifRn,  10  Bing. 
246  ;  Kieran  v.  Sandars,  6  A.  &  E.  515  ; 
Harman  v.  Anderson,  2  Camp.  243  ;  Ston- 
ard  ('.  Dunkin,  id.  344 ;  Burton  v.  Wilkin- 
son, 18  Vt.  186.  In  the  case,  however, 
of  Cheesraan  v.  Excell,  4  E.  L.  &  E. 
438,  s.  c.  6  Exch.  341,  where  property 
had  been  delivered  by  tlie  plaintiff  to  the 
defendant,  for  the  purpose  of  defeating  an 
execution  against  the  plaintiff,  it  was  held, 
that  iu  tlie  present  action  of  trover  the  de- 
fendant might  set  up  the  title  of  a  previous 
transfcrrce  of  the  plaintiff  to  defeat  the 
plaintiff's  rvjn  to  recover,  and  the  court 
refer  to  <_)i;le  v,  Atkinson  as  in  point. 
The  court  are  inclined  to  the  opinion  that 
in  the  case  of  a  pledge  the  pledgee  may 
set  up  the  jr'iis  tertii  unless  he  has  made  an 
absolute  agreement  to  give  up  the  property 
to  the  party  pledging  it.  See  also,  liates 
i:  Stanton,  1  Ducr,"79;  Pitt  v.  Albritton, 
12  Ired.  L.  77.  So  if  a  warehouse-man 
delivers  the  goods  intrusted  to  Iiim  to  a 
wrong  person  hy  mistake,  or  they  are  ob- 
tained from  liini  by  fraud,  as  by  a  forged 
order,  he  is  liable  to  his  bailor  for  their 
value.  Lulibock  u.  Inglis,  1  Stark.  104; 
Willard  V.  Bridge,  4  Barb.  361.  On  the 
other  hand,  if  the  goods  are  taken  from 
the  possession  of  tlie  warehouse-man  by 
the  authority  of  the  law,  this  constitutes  a 
good  defence  for  him  in  on  action  brought 
au:iinst  him  by  his  bailor.  Burton  v. 
Wilkinson,  18  Vt.  186. 
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the  warehouse-man  did  deliver  the  goods  to  the  person  claiming 
to  be  owner,  and  it  appeared  afterwards  that  the  claim  was  un- 
founded, the  original  bailor  should  be  limited  in  his  recovery  to 
the  strictest  compensation,  if  the  warehouse-man  could  show 
that  he  acted  on  evidence  which  would  satisfy  a  cautious  and 
honest  man.  In  practice  it  is  usual  in  such  cases  to  demand 
and  receive  an  indemnity  from  the  party  put  in  possession  of 
the  goods. 

In  an  action  against  a  warehouse-man  to  recover  the  value 
of  lost  baggage,  the  owner  has  been  admitted  to  prove  the  con- 
tents, in  the  same  way  as  in  a  similar  action  against  a  common 
carrier ;  but  this  privilege  is  strictly  confined  to  the  ordinary 
baggage  of  a  traveller,  (m) 

A  warehouse-man  has  a  lien  on  the  goods  which  he  stores 
for  his  charges  for  those  goods ;  and  he  may  redeliver  a  part  of 
those  goods  and  retain  his  hen  on  the  residue  for  the  whole  of 
his  charges  on  all  the  goods ;  provided  they  were  delivered  to 
him  as  one  bailment.  But  he  has  no  general  lien  on  the  goods 
for  all  his  charges  against  the  bailor  for  storage  of  other 
goods,  (v) 

Wharfingers.  This  kind  of  bailment  is  quite  similar  to 
that  first  spoken  of,  and  the  rules  of  law  appHcable  to  it  are 
much  the  same,  (w) 

It  has  been  somewhat  questioned  whether,  in  the  case  of  de- 
positaries for  hire,  and  loss  or  injury  to  the  goods,  the  law  casts 
the  burden  of  proving  negligence  on  the  owner,  or  that  of  prov- 
ing due  care  and  the  absence  of  negligence  on  the  depositary. 
We  have  considered  this  point  in  a  previous  note,  (x)  and  the 

(m)  Clark  V.  Spence,  10  Watts,  335.  (to)  Piatt  v.  Hibbard,  7  Cowen,  497,  502, 
(u)  Schmidt  a.  Blood,  9  Wend.  268.  n.  (6) ;  Sidaways  v.  Todd,  2  Stark.  400 ; 
The  subject  of  the  warehouse-man's  lien  Foote  v.  Storrs,  2  Barb.  326.  It  has  some- 
is  fully  and  learnedly  considered  in  Stein-  times  been  infen'ed  from  the  cases  of  Ross 
man  v.  Wilkins,  7  W.  &  S.  466 ;  Cole  v.  v.  Johnson,  5  Burr.  2825,  and  Maving  v. 
Tyng,  24  HI.  99.  Seld,  that  where  a  party  Todd,  1  Stark.  72,  that  tlie  rule  as  to  the 
purchases  a  warehouse  receipt  for  grain,  liability  of  wharfingers  was  different  from 
which  he  is  informed  is  subject  to  charges  what  we  have  stated,  and  that  they  are 
for  storage,  he  will  be  liable  for  such  held  to  the  same  degree  of  responsibility 
charges,  and  the  warehouse-men  will  have  as  common  carriers.  But  it  is  very  doubt- 
a  lien  for  such  charges  ;  and  if  the  ware-  ful  whether  those  cases  justify  such  an  in- 
house-men  permit  the  grain  to  be  removed  ference ;  and  if  they  do,  they  cannot  now 
before  charges  paid,  they  do  not  thereby  be  considered  as  law. 
lose  their  reeom-se  against  the  holder  of  the  (x)  See  ante,  p.  125,  note  (6). 
receipt 
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cases  there  cited  show  that  the  decided  weight  of  authority  is 
in  favor  of  requiring  proof  of  negligence,  on  the  ground  that 
the  law  will  not  intend  any  wrong-doing.  But  there  have  been 
opposite  decisions;  and  courts  which  adopt  this  rule  sometimes 
regret  its  existence. 

The  wharfinger  has  a  lien  on  vessel  and  goods  for  his  wharf- 
age, {y)  And  he  is  said  to  have  not  only  a  specific  lien,  but  a 
general  lien  on  the  goods  for  his  balance  against  the  owner  in 
respect  to  freight  and  wharfage  ;  we  do  not,  however,  consider 
this  certain,  (z) 

Postmasters  might  be  regarded  as  depositaries  for  a  compen- 
sation, or  as  carriers ;  and  as  common  carriers,  because  they  are 
obliged  to  carry  for  all.  But  they  are  also  public  officers  ;  re- 
ceiving their  appointments  and  their  compensation  from  the 
State,  which  alone  regulates  and  directs  their  duties.  Hence 
they  come  under  a  different  obligation  and  liability  from  that 
of  ordinary  common  carriers.  The  postmaster-general  is  not 
Hable  for  loss  although  it  be  caused  by  the  negligence  of  his  ser- 
vants. The  law  was  so  established  in  Lord  Holt's  time,  though 
against  his  opinion,  in  the  case  of  Lane  v.  Cotton ;  (a)  and 
that  case  has  been  considered  as  law  ever  since,  (b)  But  it 
should  seem,  from  general  principles,  that  if  such  servant  were 
wholly  incompetent,  and  the  knowledge  of  the  incompetency 
were  brought  home  to  the  postmaster-general,  this  should  make 
him  responsible  ;  and  if  it  could  be  shown  that  the  servant  was 
appointed  or  retained  from  unworthy  motives  after  such  knowl- 
edge, the  postmaster-general  ought  certainly  to  be  held  liable,  (c) 
His  deputies  are  not  liable  except  for  loss  caused  by  their  own 
fault  or  negligence  ;  but  for  this  it  is  clear  that  they  are  liable,  (d) 

(V)  Johnson  v.  The  Schooner  McDon-  242.     And  in   Comwell  v.  Voorhees,  13 

ongh,  Gilpin,  101 ;  Lewis,  ex  parte,  2  Gal-  Ohio,  523,  the  same  rule  was  applied  to  a 

lison,  483.  mail  contractor.     Therefore,  where  money 

(z)  Rex  V.  Humphery,    1    McClel.   &  transmitted  by  mail  was  lost  by  the  care- 

Y-  173-  lessness  of   the    contractors'  agents  who 

(a)  1  Ld.  Raym.  646,  s.  o.  12  Mod.  472.  carried  the  mail,  the  court  held,  that  the 

(6)  Whitfield  u.  Le  Despencer,  Cowp.  contractors  were  not  liable.     The  case  of 

754;  Sehroyer  v.  Lynch,  8  Watts,  453;  Hutchins  v.  Brackett,  2  Foster  (N.  H.), 

Supervisors  of  Albany  Co.  v.  Dorr,  25  252,  is  to  the  same  etlect. 

Wend.  440,  per  Nelson,  C.  J. ;  Wiggins  (c)  See  the  authorities  cited  {n/ra,  noto 

V.  Etathaway,  6  Barb.  632  ;  Martin  v.  The  (c). 

Mayor,  1  Hill  (N.  Y.),  545,  per  Cowen,3.  (d)  Whitfield  o.  Le  Dospencer,  Cowp. 

See  also,  Dunlop  v.  Muuroe,  7  Cranch,  754  ;  Rowning  v.  Goodchild,  3  Wils.  443  ; 
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This  negligence  may  be  in  appointing  unfit  persons  to  subordi- 
nate offices,  or  in  not  using  due  precautions  to  secure  their 
good  conduct ;  for  each  deputy  postmaster  is  bound  to  exercise 
due  care  in  such  appointments,  and  due  watchfulness  over  the 
conduct  of  his  subordinates,  (e)  And  it  would  seem  that  the 
postmaster-general  should  be  held  to  some  measure  of  the  same 
obligation. 

The  persons  employed  as  deputies,  or  in  the  post-offices,  are 
answerable  for  any  injury  sustained  by  their  misconduct,  or  neg- 
lect of  duty.  This  has  been  applied  to  their  refusal  to  dehver  a 
newspaper.  (/) 

Innkeepeks.  An  inn  has  been  judicially  defined  as  "  a  house 
where  the  traveller  is  furnished  with  every  thing  which  he  has 
occasion  for  whilst  upon  his  way."  (g)  There  need  not  be  a 
sign  to  make  it  an  inn.  (h)  But  a  mere  coffee-house,  (i)  or 
eating-room,  or  boarding-house,  (j)  is  not  an  inn.  (k) 


Maxwell  v.  Mcllvoy,  2  Bibb,  211  ;  Christv 
V.  Smith,  23  Vt.  663.  So  also,  Bolan  v. 
Williamson,  2  Bay,  551,  s.  c.  1  Brevard, 
181. 

(e)  Schroyer  v.  Lynch,  8  Watts,  453  ; 
Wiggins  V.  Hathaway,  6  Barb.  632  ; 
Christy  v.  Smith,  23  Vt.  663.  And  in 
Bishop  V.  Williamson,  2  Fairf.  495,  this 
rule  was  applied  to  a  case  where  a  deputy 
postmaster  had  employed  an  assistant 
without  having  an  oath  administered  to 
him,  as  was  required  by  the  statute  of  the 
United  States.  Accordingly,  where  such 
assistant  wrongfully  refused  to  deliver  a 
letter  to  the  plaintiff,  his  employer  was 
held  liable  in  damages.  See  also,  Bolan 
V.  Williamson,  1  Brevard,  181. 

(/)  Teall  V.  Felton,  3  Barb.  512,  s.  c. 
1  Comst.  537.  See  also,  Strong  v.  Camp- 
bell, 11  Barb.  135. 

{g}  Per  Bayley,  J.,  in  Thompson  u. 
Lacy,  3  B.  &  Aid.  283,  286. 

(A)  Bac.  Abr.  tit.  Inns  and  Innkeepers, 
(B. )  "A  sign  is  not  essential  to  an  inn, 
but  is  an  evidence  of  it."  Per  Holt,  C.  J., 
in  Parker  v.  Fhnt,  12  Mod.  254. 

(/)  Doe  V.  Laming,  4  Camp.  73. 

(_;■)  This  was  directly  held  by  Erie,  J., 
in  Dansey  v.  Richardson,  20  Law  Times, 
213,  25  E.  L.  &  E.  76,  3  E.  &  B.  144. 

(k)  So  one  who  entertains  strangers 
occasionally,  although  he  receives  compen- 
sation for  it,  is  not  an  innkeeper.  State 
V.    Mathews,  2    Dev.  &  B.  424  ;  Lyon 
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V.  Smith,  1  Morris  (Iowa),  184.  So  it 
has  been  held,  that  a  housekeeper  at  Tun- 
bridge  or  Epsom,  or  other  watering-place, 
who  lets  lodgings,  and  furnishes  meat  and 
drink,  and  provides  stable  room  for  the 
company  who  resort  there  for  health  or 
pleasure,  is  not  an  innkeeper.  Parkhouse 
V.  Forster,  5  Mod.  427,  s.  c.  nom,  Park- 
hiirst  V.  Foster,  Carth.  417,  s.  c.  1  Salk. 
387.  And  Lord  Holt  said,  the  case  was 
so  plain  that  there  was  no  occasion  for 
giving  reasons.  See  also,  Bonner  v.  Wel- 
born,  7  Geo.  296.  But  in  Thompson  v. 
Lacy,  3  B.  &  Aid.  283,  it  was  held,  that 
a  house  of  public  entertainment  in  Lon- 
don, where  beds,  provisions,  &c.,  were 
furnished  for  all  persons  paying  for  the 
same,  but  which  was  merely  called  a  tav- 
ern and  coffee-house,  and  was  not  fre- 
quented by  stage-coaches  and  wagons  from 
the  country,  and  which  had  no  stables  be- 
longing to  it,  was  to  be  considered  as  an 
inn,  and  the  owner  was  subject  to  the  lia- 
bihties  of  innkeepers,  and  had  a  lien  on 
the  goods  of  his  guests  for  the  payment  of 
his  bill,  and  that  too  even  where  the  guest 
did  not  appear  to  have  been  a  traveller, 
but  one  who  had  previously  resided  in 
furnished  lodgings  in  London.  In  Win- 
termute  v.  Clarke,  5  Sandf.  247,  the  court 
say,  that  in  order  to  charge  a  party  as  an 
innkeeper  it  is  not  necessary  to  prove  that 
it  was  only  for  the  reception  of  travellers 
that  his  house  was  kept  open,  it  being 
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Public  policy  imposes  upon  an  innkeeper  a  severe  liabilitv- 
The  later,  and  on  the  whole,  prevailing  authorities,  make  him 
an  insurer  of  the  property  committed  to  his  care,  against  every 
thing  but  the  act  of  God,  or  the  public  enemy,  or  the  neglect  or 
fraud  of  the  owner  of  the  property,  (l)      He  would  then  be  liable 


sufficient  to  prove  that  all  who  came  were 
received  as  guests  without  any  previous 
agreement  as  to  the  time  or  terms  of  their 
stay.  A  pu[)lic  house  of  entertainment 
for  all  who  choose  to  visit  it,  is  the  true 
definition  of  an  inn. 

[l]  iVIason  V.  Tliompson,  9  Pick.  280, 
per  Wilde,  J.;  liichmond  v.  Smith,  8  B. 
&  C.  9,  per  Baijlet/,  J. ;  Piper  v.  IHanny, 
21  Wend.  282,  per  Nelson,  C.  J. ;  GrinncU 
V.  Cool!;,  3  Hill  (N.  Y.),  485,  per  Bronson, 
J.  ;  Manning  v.  Wells,  9  tluraph.  746  ; 
Thickstun  v.  Howard,  8  Blackf.  535 ; 
Mateer  v.  Brown,  1  Cal.  221  ;  Shaw  v. 
Berry,  31  Me.  478.  This  last  was  an  ac- 
tion on  the  case  against  the  defendant, 
who  was  an  innkeeper,  for  an  injury  to 
the  plaintiff's  horse,  while  at  the  defend- 
ant's stable.  The  horse  was  placed  at  the 
stable  in  the  evening,  and  the  next  morn- 
ing one  of  his  hind  legs  was  found  to  have 
been  broken  above  the  gambrel  joint.  The 
evidence  tended  to  show  that  he  was 
treated  with  care  and  faithfnlness  ;  that  he 
was  placed  in  a  safe  and  suitable  stall, 
with  sufficient  and  suitable  bedding ;  and 
that  the  injury  happened  without  the  fault 
of  any  one.  The  learned  judge,  before 
whom  the  cause  was  tried,  instructed  the 
jury,  that  the  rule  of  law  applicable  to 
common  carriers  was  not  applicable  to 
innholders  ;  that  the  law,  in  case  of  injury 
to  goods  or  property  while  in  the  custody 
of  the  innkeeper,  presumed  it  to  liave  hap- 
pened through  his  negligence  or  fault,  and 
would  hold  him  responsible  for  it,  unless 
he  could  prove  that  he  was  guilty  of  no 
fault;  and  that  if  the  defendant  liad 
proved  that  he  was  not  in  fault,  the  action 
could  not  be  maintained.  The  case  was 
carried  up  to  the  Supreme  Court  on  ex- 
ception to  these  instructions,  and  that 
court,  after  an  elaborate  examination  of 
the  authorities,  held  the  instructions  to  be 
incorrect ;  and  declared  the  rule  of  law  to 
he  that  an  innkeeper  is  bound  to  keep  the 
gdods  and  chattels  of  his  guests  so  that 
they  shall  be  actually  safe  ;  inevitable  ac- 
cidents, the  acts  of  public  enemies,  the 
owners  of  the  goods  and  their  servants, 
excepted ;  and  that  proof  that  there  was 
no  negligence  in  the  innkeeper  or  his  ser- 


vants was  not  sufficient  for  his  immunity. 
It  must  be  confessed,  however,  that  two 
recent  and  well-considered  cases  adopt  a 
different  rule  on  this  subject  from  tiiat 
stated  in  the  text,  and  supported  by  the 
autliorities  just  cited.  We  allude  to  Daw- 
son V.  Charaney,  5  Q.  B.  164,  and  Mer- 
ritt  V.  Claghorn,  23  Vt.  177.  Dawson  v. 
Chamney  was  an  action  on  the  case  to  re- 
cover damages  for  an  injury  to  the  plain- 
tiif's  horse.  It  appeared  that  the  defend- 
ant was  an  innkeeper ;  that  the  plamtiff 
gave  the  horse  in  charge  to  the  defendant's 
hostler,  who  placed  him  a  stall  where 
there  was  another  horse ;  and  that  the  in- 
jury was  done  by  the  other  horse  kicking 
the  horse  of  the  plaintiff.  The  defendant 
having  called  witnesses  to  show  that 
proper  care  had  been  taken  of  the  horse, 
the  learned  judge  directed  the  jury  to  find 
for  the  plaintiff",  if  they  were  of  opinion 
that  the  defendant,  by  himself  or  servants, 
had  been  guilty  of  direct  injury,  or  of 
negligence,  but  otherwise  for  the  defend- 
ant. The  jury  found  a  verdict  for  the  de- 
fendant, and  the  Court  of  Queen's  Bench 
held  the  direction  proper.  This  decision 
was  considered  in  the  case  of  Mateer  v. 
Brown,  1  Cal.  221.  The  Court  adopt  the 
dictum  of  Mr.  Justice  Bagley  in  Richmond 
V.  Smith,  8  B.  &  C.  9,  that  the  innkeeper 
very  closely  resembles  a  common  carrier, 
and  is  liable  for  any  loss  not  occasionetl 
by  the  act  of  God  or  the  king's  enemies, 
except  where  the  guest  chooses  to  have 
the  goods  under  his  own  care ;  and  after 
a  lengthy  and  able  consideration  of  the 
Eubjcct  they  say,  that  although  that  dictum 
of  Mr.  Justice  Bni/lei/s  has  been  overturned 
in  England  by  the  decision  of  Dawson  t.'. 
Chamney,  they  think  the  dictum  right  and 
the  decision  wrong.  Tlie  case  of  Merritt 
V.  Claghoi'n  was  also  an  action  on  the 
case  to  recover  the  value  of  two  horses,  a 
double  harness,  two  horse  blankets  and 
two  halters.  On  the  trial,  it\vas  conceded 
that  the  defendant  was  the  keeper  of  an 
inn,  and  that  the  agent  of  the  plaintiff  was 
received  as  a  guest  at  the  defendant's  inn, 
with  the  property  in  question,  belonging 
to  the  plaintiff;  and  that  the  horses  and 
other  property  were,  as  is  usual  in  such 
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for  a  loss  occasioned  by  his  own  servants,  by  other  guests,  by 
robbery  or  burglary  from  without  the  house,  or  by  rioters  or 
mobs.  Nor  will  it  excuse  him  if  he  were  sick,  insane,  or  absent, 
at  the  time ;  for  he  is  bound  to  have  competent  servants  and 
agents,  (m) 

But  it  is  a  good  defence  that  the  loss  was  caused  by  the  ser- 
vant of  the  owner,  (n)  or  by  one  who  came  with  him  as  his 
companion,  (o)  or  by  the  negligence  of  the  owner ;  (p)   or  that 


cases,  put  into  the  bam  of  the  defendant, 
which  was  a  part  of  the  premises,  and,  at 
the  usual  time  for  closing  the  stable,  the 
barn  was  locked  by  the  defendant ;  and 
that  aboxit  daylight  the  next  morning,  and 
while  the  property  was  thus  iu  the  custody 
of  the  defendant,  as  an  innkeeper,  the  barn 
was  discovered  to  be  on  fire,  supposed  to 
be  the  work  of  an  incendiary,  and  the 
horses  and  other  property  were  burned  and 
destroyed  ;  and  that  tliere  was  no  negli- 
gence, in  point  of  fact,  in  the  defendant  or 
his  servants,  in  the  case  of  the  barn  and  of 
the  property  in  question.  On  these  facts, 
the  court  held  that  the  plaintiff  was  not 
entitled  to  recover.  And  Redfield,  J.,  in 
giving  the  opinion  of  the  court,  said  ; 
"  The  case  finds  that  the  plaintiff's  loss 
was  without  any  negligence,  in  point  of 
fact,  in  the  defendant  or  his  servants. 
From  this  we  are  to  undei-stand  that  no 
degree  of  diligence  on  his  part  could  have 
prevented  the  loss.  If,  then,  the  defend- 
ant is  liable,  it  must  be  for  a  loss  happen- 
ing by  a  cause  beyond  his  control.  In 
saying  this  we  have  reference  only  to  the 
highest  degree  of  wliat  would  be  esteemed 
reasonable  dilijjcnce,  under  the  circum- 
stances known  to  exist,  before  the  fire  oc- 
curred. We  are  aware  that  it  would 
doubtless  have  been  possible,  by  human 
means,  to  have  so  vigilantly  guarded  these 
buildings  as  probably  to  have  prevented 
the  fire.  But  such  extreme  caution  in  re- 
mote country  towns  is  not  expected,  and 
if  practised,  as  a  general  thing,  must  very 
considerably  increase  charges  upon  guests, 
which  they  would  not  wish  to  incur,  ordi- 
narily, for  the  remote  and  possible  advan- 
tage which  might  accrue  to  them.  The 
question,  then,  is,  whether  the  defendant 
is  liable  ■?  Do  the  authorities  justify  any 
euch  conclusion  1  For  it  is  a  question  of 
authority  merely.  "We  know  that  many 
eminent  judges  and  writers  upon  the  law 
have  considered  that  innkeepers  are  liable 
to  the  same  extent  as  common  carriers. 


It  may  be  true,  that  the  cases  are  much 
alike  in  principle.  For  one,  I  should  not 
be  inclined  to  question  that.  But  if  the 
case  were  new,  it  is  certainly  not  free  from 
question  how  far  any  court  would  feel  jus- 
tified in  holding  any  bailee  liable  for  a  loss 
like  the  present.  But  in  regard  to  com- 
mon carriers,  the  law  is  perfectly  well  set- 
tled, and  they  contract  with  the  full 
knowledge  of  the  extent  of  their  liability, 
and  demand  not  only  pay  for  the  freight, 
but  a  premium  for  the  insurance,  and  may 
re-insure  if  they  choose.  And  the  fact 
that  carriers  are  thus  liable  no  doubt  often 
induces  the  owners  to  omit  insurance. 
But,  unless  the  law  has  already  affixed  the 
same  degree  of  extreme  liability  to  the 
case  of  innkeepers,  we  know  of  no  grounds 
of  policy  merely  which  would  justify  a 
court  in  so  holding."  After  a  careful  ex- 
amination of  the  authorities,  the  learned 
judge  concludes  :  "  It  is  certain  no  well- 
considered  case  has  held  the  innkeeper 
liable  in  circumstances  like  the  pjcsent. 
And  no  principle  of  reason,  or  policy,  or 
justice,  requires,  we  think,  any  such  result, 
and  the  English  law  is  certainly  settled 
otherwise."  See  also,  McDaniels  v.  Rob- 
inson, 26  Vt.  337  ;  Metcalf  v.  Hess,  14 
111.  129. 

(m)   Cross   V.   Andrews,  Cro.  E.  622  ; 
Borradaile  i:  Hunter,  5  Man.  &  G.  639. 

(n)   Calye's  case,  8  Kep.  32. 

(o)  Id. 

(p)  Burgess  b.  Clements,  4  M.  &  Sel. 
306 ;  Armistead  v.  Wilde,  6  E.  L.  &  E. 
349,  s.  c.  17  Q.  B.  261.  This  last  was  an 
action  on  the  case  for  the  loss  of  money, 
wliich  the  plaintiff  brought  witli  him  to 
the  defendant's  inn.  On  the  trial,  it  ap 
peared  that  the  plaintiff  was  a  commercial 
traveller,  who  had  frequented  tlie  defend- 
ant's inn  for  twenty  years.  On  the  even- 
ing of  the  night  in  which  the  money  was 
stolen  from  the  plaintiff"s  driving  box,  he 
had  opened  the  box  and  counted  over  the 
bank-notes  in  the  presence  of  many  persons 
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the  owner  retained  personally  and  exclusively  the  custody  ot 
his  goods,  (q)  It  is  not  enough  for  this,  however,  that  he  ex- 
ercised  some   choice   as  to  the   room   where   they  should   be 


in  the  commercial  room,  as  he  had  also 
done  on  several  days  before,  and  after  re- 
placing them  in  the  box  he  left  it  in  that 
room  all  night,  as  he  had  been  accustomed 
to  do  ;  it  was  the  custom  of  travellers  to 
leave  their  driving  boxes  in  the  commercial 
room  during  the  night.  The  box  was  so  in- 
securely fastened  that  it  might  be  opened 
without  a  key,  by  pushing  back  the  lock. 
The  learned  judge,  in  summing  up  to  the 
jury,  said,  that  by  the  custom  of  England 
an  innkeeper  was  botmd  to  keep  the  goods 
of  his  guests  safely ;  but  that  a  guest  miglit, 
by  gross  negligence,  relieve  the  innkeeper 
from  his  liability ;  and  that  if  they  thought 
that  a  prudent  man  would  have  taken  the 
box  with  him  to  his  bedroom,  or  given  it 
into  the  express  custody  of  the  defendant, 
they  might  find  a  verdict  for  the  defend- 
ant ;  and  left  it  as  a  question  for  them 
whether  the  plaintiff  was  guilty  of  gross 
negligence  in  the  traveller's  room,  or 
whether  they  were  satisfied  on  the  evidence 
that  the  plaintiff'  had  acted  with  ordinary 
caution,  The  jury  found  a  verdict  for  the 
defendant.  And  a  rule  liaving  been  ob- 
tained for  a  new  trial,  on  the  ground  of 
misdirection,  Lord  Campbell,  C.  J.,  said  : 
"  I  am  of  opinion  that  the  rule  should  be 
discharged.  If  the  jndge  had  intimated 
that  it  was  the  duty  of  the  plaintiff'  to 
withdraw  the  box  from  the  commercial 
room,  and  carry  it  with  him  into  his  bed- 
chamber, and  that,  not  having  done  so,  he 
had  lost  his  claim  upon  the  defendant, 
that  would  have  been  a  misdirection.  But 
there  is  no  misdirection  in  what  he  has 
reported  to  us.  It  must  be  taken  that  he 
left  the  question  to  the  jury  under  all  the 
circumstances  of  the  case ;  and  it  is  not 
possible  to  say,  as  a  matter  of  law,  that  a 
traveller  might  not  be  guilty  of  negligence, 
under  some  circumstances,  in  leaving  a 
box  containing  money  in  the  commercial 
room ;  and  in  this  case  I  think  that  there 
was  strong  evidence  from  which  the  jury 
were  justified  in  finding  that  the  plaintiff 
was  guilty  of  gross  negligence.  Indeed, 
it  is  questionable  whether  the  direction  was 
not  too  favorable  for  the  plaintiff',  because 
it  is  doubtful  whether,  in  order  to  relieve 
the  innkeeper  from  his  liability,  there 
must  be  crassa  necjligentia  in  the  guest." 

(q)  This  was  decided  in  the  case  of 
Farnworth  v.  Packwood,  1  Stark.  249. 
It  appeared  in  this  case  that  Kirton  came 


to  the  house  of  the  defendant,  an  inn- 
keeper, and  in  the  course  of  three  or  four 
days  afterwards  applied  to  the  defendant 
for  a  private  room,  for  the  purpose  of  de- 
positing goods  there,  and  exposing  them 
for  sale ;  and  the  defendant  having  shown 
him  a  small  room,  which  he  approved  of, 
Kirton  the  next  day  took  possession  of  it, 
and  the  key  was  delivered  to  him,  and 
was  kept  by  him  exclusively  for  several 
days  ;  but,  upon  the  defendant's  wife  re- 
questing to  place  some  parcels  in  the  same 
room,  Kirton  permitted  her  to  use  the 
key,  and  he  had  not  the  exclusive  use  of 
it,  and  other  parcels  were  deposited  in  the 
same  room.  Kirton  boarded  and  lodged 
in  the  house  for  almost  a  fortnight,  and 
from  time  to  time  introduced  his  custom- 
ers into  the  room.  A  short  time  before  he 
left  the  house  he  discovered  that  a  pack- 
age was  missing,  which  made  the  subject 
of  the  present  demand.  Le  Blanc,  J.,  in 
summing  up  to  the  jury,  said :  "  If  a  guest 
take  upon  himself  the  exclusive  charge 
of  the  goods  which  he  brings  into  the 
house  of  an  innkeeper,  he  cannot  after- 
Avards  charge  the  innkeeper  with  the  loss. 
The  only  question  in  this  case  is,  whether 
Kirton  did  not  take  upon  himself  the  ex- 
clu>ive  charge  of  his  goods,  to  the  ex- 
clusion of  every  other  person  ?  A  land- 
lord is  not  bound  to  furnish  a  shop  to  every 
guest  who  comes  into  his  house ;  and  if  a 
guest  takes  exclusive  possession  of  a  room, 
which  he  uses  as  a  warehouse  or  shop,  ho 
discharges  the  landlord  from  his  common- 
law  liability.  The  question,  therefore,  for 
your  consideration  is,  whether,  when  the 
goods  were  lost,  they  were  exclusively  in 
Kirton's  possession  ?  It  is  admitted  that 
during  part  of  the  time  Kirton  kept  the 
key  ;  if  afterwards  the  defendant  took  the 
key  from  him,  the  goods  then  ceased  to  be 
under  his  exclusive  control,  and  the  de- 
fendant became  liable  for  their  safe  cus- 
tody. The  only  question  is  whether,  at 
the  time  of  the  loss,  the  goods  were  in  the 
exclusive  possession  of  Kirton  ?  *'  The 
jiuy  found  a  verdict  for  the  defendant. 
See  also,  Burgess  v.  Clements,  4  M.  & 
Sel.  306.  The  same  rule  holds,  where  the 
guest,  instead  of  reposing  himself  upon 
the  protection  of  the  innkeeper,  intrusts 
his  property  to  some  one  else  in  the  house. 
Sneider  v.  Geiss,  1  Yeates,  34. 
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placed,  (r)  or  that  the  key  of  the  room  was  delivered  to  him.  (s) 
The  owner  may  still  recover,  even  if  he  does  not  use  the  key, 
but  leaves  the  door  unlocked,  (if)  But  an  innkeeper  may  re- 
quire of  his  guest  to  place  his  goods  in  a  particular  place,  and 
under  lock  and  key,  or  he  wUl  not  be  answerable.  And  if  these 
precautions  are  reasonable,  and  the  guest  neglects  them,  and 
exposes  the  goods  to  a  greater  hazard,  the  innkeeper  is  exoner- 
ated, (m) 

A  distinction  has  been  taken,  and  appears  to  rest  on  good 
reason,  between  those  effects  of  a  traveller  not  immediately 
requisite  to  his  comfort,  and  those  essential  to  his  personal  con- 
venience, and  which  it  is  necessary  that  he  should  have  con- 
stantly about  him  ;  so  that,  though  personally  notified  to  deposit 
the  latter  with  the  innkeeper  for  safety,  if  he  fail  to  comply,  the 
innkeeper  will  still  be  responsible,  (v) 

K  the  goods  are  once  within  his  custody,  and  while  there,  are 
lost,  the  presumption  of  law  is,  that  they  are  lost  through  his 
negligence,  (w) 

No  especial  delivery  or  direction  of  the  goods  to  the  inn- 
keeper is  necessary  to  charge  him ;  for  it  is  enough  if  they  are 
fairly,  according  to  common  practice,  within  his  custody,  (x) 

(r)  Thus,  where  a  traveller  went  into  an  custodimdi,  and  with  a  purpose  of  exempt- 
inn,  and  desired  to  have  his  luggage  taken  ing  the  innkeeper,  or  whether  he  took  it 
into  the  commercial  room,  to  which  he  re-  merely,  because  the  landlord  forced  it  on 
sorted,  from   whence  it  was    stolen,  the  him,  or  for  the  sake  of  securing  greater 
court  hdd,  that  the  innkeeper  was  respon-  privacy,  in  order  to  prevent  persons  from 
Bible,  although  he  proved  that,  according  intruding  themselves  into  his  room." 
to  the  usual  practice  of  his  house,  the  lug-  (t)  Calye's  case,  8  Rep.  32. 
gage  would  have   been  deposited  in  the  (u)  Sanders  v.  Spencer,  Dyer,  266  b; 
guest's  bedroom,  and  not  in  the  commer-  Calye's  case,  8  Eep.  32. 
cial  room,  if  no  order  had  been  given  re-  (v)  Profilet  v.  Hall,  16  La.  An.  524. 
Bpecting  it.     Eichmond  v.  Smith,  8  B.  &  (w)  See  the  cases  m  the  former  notes, 
n   q       See  further,   Epps   v.  Hinds,   27  and  Kisten  v.  Hildebrand,  9  B.  Mon.  72  ; 
jl^iss  657  Sibley  ti.  Aldrich,  33  N.  H.  553. 

is)   Anonymous,  Moore,   78,   pi.  207  ;  (x)    McDonald   v.  Edgerton,   5  Barb. 

Calve's   case,   8   Rep.   32.     In  the   case  560 ;  Bennett  v.  Mellor,  5  T.  R.  273.  For 

of  Burgess  v.  Clements,  4  M.  &  Sel.  306,  is  it  material  whether  the  property  intrust- 

■Loxi  EUmborough  says:  "I  agree  that  if  ed  to  the  innkeeper  consists  of  goods  or  of 

an  innkeeper  gives  the  key  of  the  chamber  money.     Kent  v.  Shuckard,  2  13.  6^  Art. 

to  his  guest,  this  will  not  dispense  with  his  803.      Nor  is  it  limited  to  anv  particular 

own  care,  or  discharge  him  from  his  gen-  amount     Berkshu-e  Woollen  Co.  v.  Piw- 

eral  responsibiUty  at  innkeeper.     But  if  tor,  7  Gush.  417.      See  the  facts  of  this 

there  be  evidence  that  the  guest  accepted  case  stated  posi,  p.  152,  note  (j).    FlHcjm; 

the  key,  and  took  on  himself  the  care  of  J.,  m  reference  to  the  point  says  :      The 

his  goods  surely  it  is  for  the  jury  to  de-  responsibility  of  innkeepers  for  the  safety 

termlne  whether  this  evidence  of  his  re-  of  the  goods  and  chattels  and  money  of 

Miiving  the  key  oroves  that  he  did  it  animo  their  guests,  is  founded  on  the  great  prm- 
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Thus,  if  he  engages  to  take  passengers  "  free"  from  a  station, 
and  a  passenger  gets  into  a  hack  which,  by  agreement  with  the 
owners,  may  be  used  by  him  for  that  purpose,  and  loses  a  trunk 
in  that  hack,  the  innkeeper  is  liable,  (y) 

It  is  said,  that  if  the  innkeeper  refuses  to  receive  the  party  as 
a  guest,  he  is  not  liable  for  any  loss  of  his  goods.  But  he  can- 
not so  refuse,  unless  his  house  is  ftdl,  and  he  is  actually  unable  . 
to  receive  him.  (z)  And  if  on  false  pretences  he  refuses,  he  is 
liable  to  an  action,  (a)  And  it  is  said  that  he  may  even  be 
indicted  therefor,  (b) 

An  innkeeper  may  refuse  to  receive  a  disorderly  guest,  or 
require  him  to  leave  his  house,  (c)  He  is  not  bound  to  ex- 
amine into  the  reasonableness  of  the  guest's  requirements,  if 
the  guest  be  possessed  of  his  reason,  and  is  not  a  minor,  (d) 
And  while  travellers  are  entitled  to  proper  accommodations, 
they  have  no  right  to  select  a  particular  apartment,  or  use  it 
for  purposes  other  than  those  for  which  it  is  designed,  (e)  But 
an  innkeeper  has  no  right  to  prevent  the  driver  of  a  line  that  is  a 
rival  to  one  which  favors  the  innkeeper,  from  entering  his  house 
for  lawful  and  reasonable  purposes.  (/) 

Nothing  need  be,  nor  usually  is,  paid  for  the  goods  sepa- 
rately, (g)  The  compensation  paid  by  the  owner  for  his  enter- 
tainment covers  the  care  of  the  property.  The  custody  of  the 
goods  is  accessory  to  the  principal  contract. 

It  is  sometimes  difficult  to  know  who  is  the  guest  of  an  inn- 
keeper, (h)     In  this  country  it  is  very  common  for  persons  to 

ciple  of  public  utility,  and  is  not  restricted  (rf)  Proctor  v.  Nicholson,  7  C.  &  P.  67. 

to  any  particular  or  limited  amount.  ...  (e)   Fell  v.  Knight,  8  M.  &  W.  269. 

The  principle    for  which   the  defendants  {/)  Markham   i'.  Brown,  8  N.  H.  523. 

contend,  that  innkeepers  are  liable  for  surli  (7)    Lane  y.  Cotton,  12  Mod. +72,  487. 

sums  only  as  are  necessary  and  designed  (A)   Purchasingliquorat  aninn  hasbeen 

for  the  ordinary  travelling  expenses  of  the  held  sufRciont  to  constitute  one  a  guest, 

guest,  is  unsupported    by  authority,  and  Bennet  v.  IMellor,  5  T.   R.  273.     In  this 

wholly  inconsistent  A\'itli  the  principle  upon  case  the  plaintiff's  servant  had  taken  some 

which  the  liability  of  an  innkeeper  rests."  goods  to  market  at  Manchester,  and  not 

{1/)  Dickinson  v.  Winchester,  4  Cush.  being  able  to  dispose  of  them,  went  with 

114.  them  to   the  defendant'.s  inn,  and  asked 

{:)  Hawthorn  v.  Hammond,  1   Car.  &  the  defendant's  wife  if  he  could  leave  the 

K.  404 ;     Kirkman   u.    Shawcross,    6    T.  goods  there  till  the  following  week,  and 

R.  14.  she  said  she  could  not  tell,  for  they  were 

(a)  "White's  case,  Dyer,  1.58  b,  1   Rol.  very  full  of  parcels.     The  plaintiff's  ser- 

Abr.  3,  (K)  pi.  1.  vant  then  sat  down  in  the  inn,  had  soma 

lb)  l-vcx  V.  Ivens,  7  C.  &  P.  213.  liquor,  and  put  the  goods  on  the  floor  im- 

(c)  Howell  V.  Jackson,  6  C.  &  P.  723 ;  mediately  behind  him,  and  when  ho  got 

Eex  V,  Ivens,  7  C.  &  P.  213.  up,  after  sitting  there  a  little  while,  tlw 
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become  boarders  at  an  inn;  and  then  they  cease  to  be  guests' 
in  such  a  sense  as  to  hold  the  innkeeper  to  his  peculiar  liability, 
and,  on  the  other  hand,  give  him  his  lien.  (/)  We  take  the 
distinction  between  the  guest  and  the  boarder  to  be  this.  The 
guest  comes  without  any  bargain  for  time,  remains  without  one, 
and  may  go  when  he  pleases,  -paying  only  for  the  actual  enter- 
tainment which  he  receives ;  and  it  is  not  enough  to  make  a 
boarder,  and  not  a  guest,  that  he  has  staid  a  long  time  in  the 
inn  in  this  way.     This  we  hold  to  be  the  general  rule ;   but 


goods  were  missing.  There  was  a  verdict 
for  the  plaintiff  for  the  value  of  the  goods ; 
and,  on  a  motion  for  a  new  trial,  theMJourt 
of  King's  Bench  sustained  the  verdict,  de- 
ciding that  the  plaintiff's  servant  was  to 
be  deemed  the  guest  of  the  defendant. 
See  also,  McDonald  v.  Edgerton,  5  Barb. 
560;  Washburn  p.  Jones,  U  Barb.  193. 
Nor  is  it  necessary  that  the  owner  of  the 
goods  be  himself  a  guest,  in  order  to  enti- 
tle him  to  an  action  against  an  innkeeper. 
If  his  servant  or  friend  to  whom  he  has 
intrusted  the  possession  of  the  goods  is  a 
guest,  it  is  sufficient.  This  is  held  in  the 
following  cases  :  Mason  v.  Thompson,  9 
Pick.  280 ;  Towson  v.  Havre  de  Grace 
Bank,  6  Har.  &  J.  47 ;  Berkshire  Woollen 
Co.  V.  Proctor,  7  Cush.  417. 

{i)  Manning  v.  Wells,  9  Humph.  746  ; 
Ewart  V.  Stark,  8  Rich,  L.  423 ;  Hursh 
V.  Byers,  29  Mo.  469.  The  liability  of 
boarding-house  keepers  for  the  goods  of 
their  guests,  was  much  discussed  in  the 
case  of  Dansey  v,  Richardson,  25  E.  L.  & 
E  76,  s.  c.  3  E.  &  B.  144.  The  declara- 
tion stated,  that  the  plaintiff  had  become 
a  guest  in  the  boarding-house  of  the  de- 
fendant upon  the  terms,  among  others, 
that  the  defendant  would  take  due  and 
reasonable  care  of  the  goods  of  the  plain- 
tiff while  they  were  in  the  house  of  the 
defendant,  for  hire  and  reward,  and  it 
then  became  the  duty  of  the  defendant,  by 
herself  and  seiwants,  to  take  such  care  of 
the  plaintiff's  goods  while  a  guest  in  the 
defendant's  house.  Breach  of  the  alle^'ed 
duty,  and  a  loss  of  the  plaintiff's  goods, 
by  the  neglect  of  the  defendant  and  her 
servants.  On  the  trial  it  appeared  that 
the  plaintiff  had  been  received  as  a  guest 
in  the  defendant's  boarding-house,  at  a 
weekly  payment,  upon  the  terms  of  being 
provided  with  board  and  lodging  and  at- 
tendance. The  plaintiff  being  about  to 
leave  the  house,  sent  one  of  the  defend- 


ant's servants  to  purchase  some  biscuits, 
and  he  left  the  front  door  ajar,  and  while 
he  was  absent  on  the  errand  a  thief  en- 
tered the  house  and  stole  a  box  of  the 
plaintiff's  from  tlie  hall.  The  learned 
judge  directed  the  jury  that  the  defendant 
was  not  bound  to  take  more  care  of  the 
house  and  the  things  in  it  than  a  prudent 
owner  would  take,  -and  that  she  was  not 
liable  if  there  were  no  negligence  on  her 
part  in  hiring  and  keeping  the  servant ; 
and  he  left  it  to  the  jury  to  say  whether, 
supposing  the  loss  to  have  been  occa- 
sioned by  the  negligence  of  the  servant  in 
leaving  the  door  ajar,  there  was  any  neg- 
ligence on  the  part  of  the  defendant  in 
hiring  or  keeping  the  servant.  Held  by 
the  court,  that  at  least  it  was  the  duty  of 
the  defendant  to  take  such  care  of  her 
house  and  the  things  of  her  guests  in  it 
as  every  prudent  householder  would  take ; 
and,  by  Lord  Campbell,  C.  J.,  and  Coleridge, 
J.,  that  she  was  bound,  not  merely  to  be 
careful  in  the  choice  of  her  servants,  but 
absolutely  to  supply  the  plaintiff  with  cer- 
tain things,  and  to  take  due  and  reasona- 
ble care  of  her  goods ;  and  that  if  there  had 
been  a  want  of  such  care  as  regarded  the 
plaintiff's  box,  it  was  immaterial  whether 
the  negligent  act  was  that  of  the  defend- 
ant or  her  servant,  though  every  care  had 
been  taken  by  the  defendant  in  employ- 
ing such  servant ;  and,  consequently,  that 
the  direction  of  the  learned  judge  was  not 
coi'rect;  but,  by  Wlghtman,  J.,  and  Erie,  J., 
that  the  duty  of  the  defendant  did  not  re- 
quire that  she  sliould  do  more  than  take 
all  requisite  care  to  employ  and  keep  none 
but  trustworthy  servants  ;  and  that  if  that 
had  been  done,  the  defendant  was  not  lia- 
ble foi-  the  single  act  of  negligence  on  the 
part  of  the  servant  in  leaving  the  door 
open ;  and,  therefore,  that  the  direction 
at  the  trial  was  right.  See  ante^  p.  145, 
note  (k). 
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there  may  be  some  difficulty  in  the  application  of  it ;  for,  on 
the  one  hand,  the  special  contract  between  the  boarder  and  the 
master  of  the  house  may  be  express  or  implied,  and  a  length  of 
residence,  upon  certain  terms,  might  certainly  be  one  circum- 
stance, which,  with  others,  might  lead  to  the  inference  of  such 
a  contract.  On  the  other  hand,  if  a  traveller  on  a  journey  stops 
at  an  inn  for  three  days,  and  makes  a  bargain  for  that  time,  it 
would  be  difficult  to  say  that  he  thereby  ceased  to  be  a  guest, 
and  that  the  innkeeper  was  exonerated  from  liability  as  such,  (j) 
This  question  must  always  be  one  of  mixed  law  and  fact. 

The  responsibUity  of  a  boarding-house  keeper  is  considered 
at  much  length,  in  a  recent  English  case.  Wightman,  J.,  and 
Erie,  J.,  held  that  a  boarding-house  keeper  was  not  a  bailee  of 
the  goods  of  a  lodger,  and  not  answerable  for  loss  caused 
by  the  negligence  of  her  servants,  unless  she  was  herself  negli- 
gent or  in  default  for  hiring  the  servants,  or  in  some  other  way. 
Campbell,  C.  J.,  and  Coleridge,  J.,  held  that  she  was  liable  for 


{j)  This  question  was  discussed  in  the 
Supreme  Judicial  Court  of  Massachusetts, 
in  the  case  of  The  Berkshire  Woollen  Co. 
V.  Proctor,  7  Cusli.  417.  In  that  case 
one  Kussell,  the  agent  and  servant  of  the 
plaintiff',  a  corporation,  came  to  Boston 
with  a  large  number  of  witnesses,  to  take 
charge  of  a  lawsuit  in  behalf  of  the  corpo- 
ration, bringing  with  him  one  thousand 
dollars  to  defray  the  expenses  of  the  suit, 
and  put  up  at  the  defendants'  inn  as  a 
guest,  with  several  of  the  witnesses,  for 
whose  boai-d  he  promised  to  be  responsible 
to  the  defendants,  but  at  an  agreed  price 
for  board  by  the  week,  —  the  price  to  be 
greater  if  they  did  not  stay  a  week,  —  and 
under  said  agreement  staid  at  the  defend- 
ants' inn  for  eighteen  days.  It  was  held^ 
that  the  relation  of  landlord  and  guest  was 
estabUshed  instantly  upon  his  arrival  at 
the  inn,  and  his  reception  as  a  guest,  and 
was  not  affected  by  his  staying  for  a 
longer  or  shorter  time,  if  he  retained  his 
character  as  a  traveller,  and  the  fact  that 
there  was  an  agreed  price  for  board  would 
not  take  away  his  character  as  a  traveller 
and  guest.  And  Fli4cher,  J.,  said  :  "  It  is 
maintained  for  the  defendants  that  Russell 
was  not  a  guest,  in  the  sense  of  the  law, 
but  a  boarder.  But  Russell  surely  came 
to  the  defendants'  inn  as  a  wayfirring  man 
and  a  traveller,  and  the  defendants  receiAcd 
him,  as  such  wayfaring  man  and  traveller, 


as  a  guest  at  their  inn.  Russell  being 
thus  received  by  the  defendants  as  their 
guest  at  their  inn,  the  relation,  with  all  the 
rights  and  liabilities  of  the  relation  of 
landlord  and  guest,  was  instantly  estab- 
lished between  them.  The  length  of  time 
that  a  man  is  at  an  inn  makes  no  differ- 
ence, wliether  he  stays  a  week  or  a  month, 
or  longer,  so  that  always,  though  not 
sti'ictly  transiens,  he  retains  his  character 
as  a  traveller.  Story  on  Bailm.  ^  477. 
The  simple  fact  that  Russell  made  an 
agreement,  as  to  the  price  to  be  paid  by 
him  by  the  week,  would  not,  upon  any 
principle  of  law  or  reason,  take  away  his 
character  as  a  traveller  and  a  guest.  A 
guest  for  a  single  night  might  make  a 
special  contract  as  to  the  price  to  be  paid 
fur  his  lodging,  and  whetlier  it  wci-e  more 
or  less  than  the  usual  price  would  not  af- 
fect his  character  as  a  guest.  The  char- 
acter of  a  guest  does  not  depend  upon  tlie 
payment  of  any  particular  price,  but  upon 
otiier  facts.  If  an  inhabitant  of  a  place 
makes  a  special  contract  with  an  innkeeper 
there,  for  board  at  his  inn,  he  is  a  bo.arder, 
and  not  a  traveller  or  a  guest,  in  the  sense 
of  the  law.  But  Russell  was  a  traveller, 
and  put  up  at  the  defendants'  inn  as  a 
guest,  was  received  by  tlie  defendants  as  a 
guest,  and  was,  in  the  sense  of  the  law, 
and  in  every  sense,  a  guest."  See  also, 
Chamberlain  v.  Mastersou,  26  Ala.  371. 
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the  negligence  of  her  servants  without  having  contributed 
thereto,  as  she  was  for  her  own  negligence.  We  cannot  but 
think  this  latter  view  more  consistent  with  reason,  and  with  the 
authorities,  so  far  as  they  bear  upon  the  question,  (k) 

One  invited  into  an  inn  as  a  visitor  by  the  innkeeper,  from 
whom  no  pay  is  expected,  is  not  a  guest  for  whom  the  innkeeper 
is  liable.  (Z) 

Another  question  has  arisen,  whether  he  is  a  guest  who  only 
sends  or  carries  his  property  to  an  inn,  and  places  it  in  the  cus- 
tody of  the  innkeeper,  but  does  not  go  there  himself  to  eat  or  to 
lodge.  Upon  this  question  the  authorities  are  directly  antago- 
nistii; ;  (m)  but  we  think  that  such  person  is  not  a  guest,  and 
that  the  innkeeper  is  then  only  a  depositary  for  compensation, 
and  liable  as  such.  We  think  the  test  is  this.  Is  he  bound  to 
receive  and  to  keep  goods  so  sent  or  brought  to  him  ?  He  is 
certainly  bound  to  receive  them  —  if  not  unreasonable  in  quan- 
tity, or  dangerous  in  quality  —  if  the  guest  comes  and  stays 
with  them  ;  and  then  insures  them  as  above  stated.  But  we 
think  he  may  refuse  to  take  charge  of  them  if  the  owner  does 
not  accompany  them  ;  for  the  custody  of  the  goods,  as  we  have 
already  said,  is  merely  accessory  to  the  principal  contract.  He 
may  refuse  them,  and  therefore  if  he  receives  them  it  is  not  as 
an  innkeeper,  or  at  least  not  so  as  to  subject  him  to  the  peculiar 
liability  of  an  innkeeper.  It  is  quite  certain  that  he  is  not  an- 
swerable for  goods  left  by  the  owner,  for  which  he  is  to  receive 
no  compensation,  (n)  A  guest  undoubtedly  may  leave  an  inn 
for  a  time,  and  still  leave  his  property  under  the  safeguard  of 
the  landlord's  habUity.     And  it  is  impossible  to  say  precisely 

(k)  Danseyu.  Richardson,  23  Law  J.  and  Berkshire  Woollen  Co.  v.   Proctor, 

Q  B  217.  7  Cash.  417,  in  which  the  point  is  noticed, 

(/)  Sou'thcote  <,-.  Stanley,  1  Hurl.  &  N.  but  no  opinion  given.    On  the  other  hand, 

247/  in  Grinnell  v.  Cook,  3  Hill  (N.  Y),  485, 

Im)  This  question  was  decided  in  the  the  Supreme  Court  of  New  York,  after 

affirmative  by  a  majority  of  the  judges,  much    consideration,   decided    the    same 

against  the  opinion  oiF  Lord  £?n/(,  in  Yoi-ke  question  the  other  way   conformably  to 

V  Grenauffh,  2  Ld.  Raym.  866,  s.  c.  mm.  the    opinion    of   Lord   Holt.      See   also, 

York  V.  Grindstone,   1   Salk.  388.     And  Thickstun  v.  Howard,  8  Blackf.  535,  to 

on  the  authority  of  this  case  it  was  decided  the  same  effect.     See  also.  Smith  ;;.  Dear- 

the  same  way  in  Mason  v.  Thompson,  9  love,  post,  p.  156,  note  {z). 

Pick.  280.     See  also  the  case  of  Peet  v.  (n)  Yorke  v.  Grenaugh,  2  Ld.  Kaym. 

McGraw,  25  Wend.  653,  which  contains  a  866,  s.   c.   nom.  York    v.    Gnndstone,  1 

dictum  by  Nelson,  C.  J.,  to  the  same  effect;  Salk.  388. 
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how  long  he  may  so  leave  it,  without  ceasing  to  be  a  guest. 
On  the  other  hand,  it  must  be  certain  that  one  cannot  lodge  for 
a  day  or  two  at  an  inn,  and  then  depart,  leaving  valuable  prop- 
erty for  an  indefinite  period,  and  the  landlord  be  subjected,  as 
long  as  the  owner  pleases,  to  the  peculiar  liability  of  an  inn- 
keeper. In  such  case  he  would  be  like  a  warehouse-man,  or 
other  depositary,  liable  only  for  his  negligence,  (o) 

Innkeepers  are  liable  only  for  goods  brought  within  the  inn, 
or  otherwise  placed  distinctly  within  their  custody,  in  some 
customary  and  reasonable  way.  (p)     Where  a  horse  or  carriage 


(o)  In  the  case  of  Gelloy  v.  Clerk,  Cro. 
J.  188,  it  appeared  that  tlis  plaintiff,  be- 
ing a  guest  at  the  liouse  of  the  defendant, 
who  was  an  innkeeper  at  Uxbridge,  went 
from  thence  to  London,  and  left  his  goods 
with  the  defendant,  saying  that  he  would 
return  within  two  or  th]-ee  days.  He  re- 
turned accordingly  within  the  three  days, 
and  in  the  mean  time  his  goods  had  been 
stolen.  Upon  these  facts,  Foster,  Ser- 
jeant, for  the  plaintiff,  contended  that 
the  innkeeper  should  be  charged.  "  For 
when  the  plaintiff  Avas  a  guest,  and  left 
his  goods  for  so  short  a  time,  and  prom- 
ised to  return  so  soon,  and  returned  ac- 
cordingly, he  is  all  that  time  accounted  as 
a  guest,  and  shall  be  said  to  be  a  guest, 
to  charge  the  defendant  as  an  innkeeper, 
according  to  the  custom  of  the  realm. 
And  it  was  adjudged  in  the  case  of  Sir 
Edwyn  Sands,  where  he  came  to  an  inn 
and  lodged,  and  went  out  thereof  in  the 
morning  and  left  his  cloak-bag  there,  in- 
tending to  return  at  night,  and  at  night 
returned  accordingly,  and  in  the  interim 
his  cloak-bag  was  stolen,  that  he  might 
have  his  remedy  by  an  action  grounded 
upon  the  common  custom  :  so  here,"  &c. 
Sed  non  allocatur;  for  per  Wiiliiniis,  J.  : 
"If  one  comes  to  an  inn  and  leaves  his 
goods  and  horses,  and  goes  into  the  town, 
and  after  returns,  and  in  llie  interim  his 
goods  are  stolen,  no  douht  but  he  is  a 
guest,  and  shall  have  i-emedy,  and  so  was 
Sir  Edwyn  Sand's  case  ;  for  his  absence  in 
part  of  the  day  is  not  raatoiial,  but  he  is 
always  reputed  as  a  guest.  So  where  one 
leaves  his  horse  at  an  inn,  to  stand  there 
by  agreement  at  livery,  althougli  neither 
himself  nor  any  of  hi,s  ^ervants  lodge  there, 
he  is  reputed  a  guest  for  that  purpose,  and 
the  innkeeper  hath  a  valuable  considera- 
tion; and  if  that  horse  be  stolen,  he  is 
chargeable  with  an  action  upon  the  cus- 


tom of  the  realm.  But,  as  in  the  case  at 
the  bar,  where  he  leaves  goods  to  keep, 
Avhereof  the  defendant  is  not  to  have  any 
benefit,  and  goes  from  thence  for  two  or 
three  days,  altliongh  he  saith  he  will  re- 
turn, yet  he  is  at  his  liberty,  and  therefore 
he  is  not  a  guest  during  that  time."  The 
distinctions  taken  in  this  case  have  been 
recognized  substantially  in  several  subse- 
quent cases.  See  Grinnell  v.  Cook,  3 
Hill  (N.  Y.),  485;  McDonald  v.  Edger- 
ton,  5  Barb.  560 ;  Towson  v.  Havre  de 
Grace  Bank,  6  Har.  &  J.  47.  See,  how- 
ever, ante,  p.  153,  note  (m),  that  what  Wil- 
liams, J.,  says  in  regard  to  leaving  a  horse 
at  an  inn,  must  be  confined  to  those  cases 
where  the  owner  is  himself  a  guest  at  the 
time  of  so  leaving  the  horse.  In  Winter- 
mute  V.  Clarke,  5  Sandf.  242,  the  plain- 
tiff's son  went  to  the  tavern  of  the  defend- 
ant with  his  baggage,  which  he  left  there. 
The  next  morning  he  paid  his  bill  for  his 
lodging,  leaving,  as  was  contended,  his 
trunk  at  the  inn.  Upon  the  testimony 
tlio  judge  charged  the  jury,  that  if  they 
believed  the  trunk  had  been  taken  away 
by  any  other  person  than  the  plaintiff's 
son,  even  after  the  plaintiff  had  paid  his 
bill,  the  defendant  was  liable.  Tlie  ver- 
dict of  the  jury  for  the  plaintiff  was  set 
aside,  and  a  new  trial  granted,  on  the 
ground  that  after  a  guest  ]5ays  his  bill,  and 
leaves  the  house,  it  is  at  liis  own  peril  that 
he  leaves  his  pro|3erty  behind  him,  and 
that  the  innkeeper  has  a  right  to  believe 
that  he  takes  it  with  him,  and  is  therefore 
no  longer  responsible  for  it,  unless  it  is 
specially  committed  to  his  charge,  and 
then  only  as  an  ordinary  bailee.  .See  also, 
McDanicls  v.  Eobinson,  26  Vt.  316,  n. 

(p)  Simon  V.  Miller,  7  La.  An.  360; 
Albin  V.  Presby,  8  N.  H.  408,  cited  post, 
note  (s).  But  in  Clute  v.  Wiggins,  14 
Johns.  175,  where  a  sleigh  loaded  with 
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is  put  in  an  open  shed,  or  the  horse  put  for  the  night  imo  a 
pasture  by  the  innkeeper,  without  the  consent  of  the  owner,  he 
is  still  liable ;  {q)  but  it  is  otherwise  if  it  is  done  with  the 
owner's  consent,  qr  by  his  direction  ;  (r)  and  where  this  is 
usually  done,  and  the  owner  knows  the  custom,  and  gives  no 
particular  direction,  it  might  be  presumed  that  he  consented, 
and  took  the  risk  upon  himself,  (s) 


bags  of  wheat  and  barley,  was  put  by  the 
guest  into  an  outhouse  appurtenant  to  the 
inn,  where  loads  of  that  description  were 
usually  received,  and  the  prain  was  stolen 
during  the  night,  the  innkeeper  was  kid 
responsible  for  the  loss,  the  court  holding 
that  the  grain  was  infra  kospitiuni. 

(q)  Calye's  case,  8  Rep.  32  ;  Piper  v. 
Manny,  21  Wend.  282;  Mason  «.  Thomp- 
son, 9  Pick.  280.  And  where  an  inn- 
keeper on  the  day  of  a  fair,  upon  being 
asked  by  a  traveller,  then  driying  a  gig  of 
which  he  was  owner,  "  whether  he  had 
room  for  the  horse '! "  put  the  horse  into 
the  stable  of  the  inn,  received  the  traveller 
with  some  goods  into  the  inn,  and  placed 
the  gig  in  the  open  street  without  the  inn 
yard,  where  he  was  accustomed  to  place 
the  carriages  of  his  guests  on  fair  days ; 
and  the  gig  was  stolen  from  thence ;  tlie 
court  held,  that  the  innkeeper  was  answer- 
able. Jones  V.  Tyler,  1  A.  &  E.  522,  s.  c. 
3  Nev.  &  M.  576, 

(r)  Calye's  case,  8  Rep.  32.  In  Haw- 
ley  V.  Smith,  25  Wend.  642,  it  appeared, 
that  the  defendant  was  an  innkeeper,  and 
that  the  plaintiff  stopped  at  his  house 
with  a  drove  of  700  sheep,  which,  with 
his  knowledge,  were  turned  out  to  pasture. 
On  the  following  day  several  of  the  sheep 
died,  and  others  sickened,  in  consequence 
of  having  eaten  laurel,  which  they  found 
in  the  pasture.  A  verdict  having  been 
found  for  the  plaintiff,  upon  these  facts, 
under  the  direction  of  the  judge,  the  Su- 
preme Court  granted  a  new  trial  for  a 
misdirection.  And  Nelson,  C.  J.,  said : 
"  I  am  of  opinion  this  case  falls  within  an 
exception  laid  down  in  Calye's  case,  8  Rep. 
32,  to  the  general  rule  in  respect  to  the 
liability  of  an  innkeeper,  which  has  been 
followed  ever  since.  It  was  there  resolved, 
that  if  the  guest  deliver  his  horse  to 
the  hostler,  and  request  that  he  bo  put  to 
pasture,  which  is  accordingly  done,  and 
the  horse  is  stolen,  the  innkeeper  is  not 
responsible,  not  being,  in  the  common  law 
sense  of  the  term,  infra  hospitium.  He  is 
not  to  be  regarded  as  an  insurer  of  goods 


without  the  inn,  that  is  for  goods  not 
within  the  curtilage.  The  sheep  were  put 
to  pasture  under  the  direction  of  the  guest, 
which  fact  should  have  been  regarded  by 
the- learned  judge  as  bringing  the  case 
within  the  above  exception.  It  would 
then  have  turned  upon  the  question  of 
negligence,  which  should  have  been  put 
to  the  jury  upon  the  facts  disclosed." 

(s)  Thus  in  Albin  v.  Presby,  8  N.  H. 
408,  where  a  traveller,  after  arriving  at  an 
inn,  placed  bis  loaded  wagon  under  an 
open  shed,  near  the  highway,  and  made 
no  request  to  the  innkeeper  to  take  the 
custody  of  it,  and  goods  were  stolen  from 
it  in  tlie  night ;  it  was  held,  that  the  inn 
keeper  was  not  liable  for  the  loss,  notwith- 
standing it  was  usual  to  place  loaded 
teams  in  that  place.  And  Parker,  J., 
said  :  "  The  present  case  finds,  to  be  sure, 
that  tlie  wagon  was  put  in  the  place  where 
loaded  wagons  of  guests  were  usually 
placed,  when  they  were  put  under  shelter ; 
but  they  were  doubtless  usually  so  placed, 
with  the  knowledge  and  assent  of  the 
guests.  It  is  well  known  that  loaded 
wagons  are  often  left  within  the  limits  of 
the  highway,  near  the  inn,  and  are  usually 
not  placed  in  any  building  or  inclosed 
yard,  unless  there  is  a  special  request  for 
it.  Few  inns  in  the  country  have  suitable 
accommodations  for  securing  property  of 
this  character  in  such  a  manner.  In  the 
present  case,  there  is  not  only  knowledge 
and  assent,  but  the  plaintiff  himself  places 
the  wagon  in  that  situation.  He  of  course 
could  not  have  expected  that  it  would  be 
removed  to  another  place — he  made  no 
request  to  that  effect  —  and  he  must  have 
known  that  the  goods  could  not  be  secured 
from  thieves  in  that  place,  except  by  a 
watch.  Assuredly  he  could  not  have  ex- 
pected they  would  be  guarded  by  the  de- 
fendant in  that  manner ;  and  under  such 
circumstances,  ought  not  to  have  expected 
that  the  defendant  was  to  be  responsible 
for  a  loss.  And  as  the  inns  in  this  coun- 
try are  not  generally  furnished  with  ac- 
commodations for  the  protection  of  tlia 
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An  innkeeper  has  a  lien  on  the  property  of  the  guest  (not  on 
his  person),  (t)  for  the  price  of  his  entertainment,  (u)  And  he 
has  this  lien  on  goods  brought  to  him  by  a  guest,  although  they 
belong  to  another  person,  (u)  He  has  this  lien  on  a  horse,  even 
if  it  be  stolen  and  the  thief  brings  it  to  him  ;  (w)  but  it  is  said 
that  he  cannot  sell  a  horse  on  which  he  has  a  lien,  for  his  keep- 
ing, but  must  proceed  in  equity,  (x)  And  it  is  not  quite 
certain,  on  the  authorities,  how  far  this  lien  of  the  innkeeper 
extends,  (y)  Upon  the  whole,  it  seems  that  he  has  it  on  aU  the 
goods  of  the  guest  which  he  has  received,  except  only  those 
actually  worn  by  him  on  his  person,  and  that  this  lien  covers 
the  whole  amount  due  for  the  entertainment  of  the  guest,  his 
servants,  and  his  horses,  (z) 

LoCATiO  OPBKis  MERCIUM  VEHENDARUM.  The  Owner  of  goods 
may  cause  them  to  be  carried  by  a  private  carrier  gratuitously, 
or  by  a  private  carrier  for  hire,  or  by  a  common  carrier.  Any 
one  who  carries  goods  for  another  is  a  private  carrier,  unless 
he  comes  within  the  definition  of  the  common  carrier,  which  we 


carriages  of  all  guests  who  may  lodge  at 
the  inn,  and  the  custom  of  permitting  them 
to  remain  in  open  yards,  where  they  can- 
not be  protected  but  by  a  guard,  is  so  uni- 
versal and  well  known,  we  think  it  a 
sound  position  that  the  assent  of  the  trav- 
eller i^  to  be  presumed  in  such  case,  unless 
he  make  a  special  request  that  his  car- 
riage should  be  put  in  a  safe  place ;  and 
that  such  open  yard  is  not  to  be  deemed  a 
part  of  the  inn,  so  as  to  charge  the  inn- 
keeper fur  the  loss,  unless  he  neglects, 
upon  request,  to  put  the  goods  in  a  place 
of  safety,  whicli  he  is  bound  to  do,  on  such 
request,  if  he  have  any  accommodations 
which  enable  him  to  comply  with  it."  See 
Clute  11.  Wiggins,  H  Johns.  17.i,  cited 
ante,  p.  1.54.,  note  [p], 

(t)   Sunholf  «.  Alford,  3  M.  &  W.  248. 

(m)  Robinson  v.  Walter,  Poph.  127, 
S.  c.  3  Bulst.  269  ;  Johnson  v.  Hill,  3 
Stark.  172;  Grinnell  v.  Cook,  3  Hill  N. 
Y.),485. 

(y)  Sneud  v.  Watkins,  1  C.  B.  (n.  a.  I, 
267. 

(»')  Jones  V.  Thurloe,  8  Mod.  172.  And 
where  the  guest  brings  to  the  inn  a  car- 
riage not  liis  own,  for  the  standing  room 
of  which  the  innkeeper  acquires  a  claim, 
for  this  he  has  a  lien,  and  may  defend 
against  an  action  of  trover  brought  by  the 


owner  of  the  carriage.  Turrill  o.  Craw- 
ley, 13  Q.  B.  197. 

{x]  Fox  V.  McGregor,  11  Barb.  41. 

(i/j  In  Bac.  Abr.  tit.  Inns  and  Innkeep- 
ers (D),  it  is  said:  "If  a  horse  be  com- 
mitted to  an  innkeeper,  it  maybe  detained 
for  the  meat  of  the  horse,  but  not  for  the 
meat  of  the  guest;  for  the  chattels  are 
only  in  tlie  custody  of  the  law  for  the  debt 
that  arises  from  tlie  thing  itself,  and  not 
for  any  other  debt  due  from  the  same 
party ;  for  the  law  is  open  to  all  such 
debts,  and  doth  not  admit  private  persons 
to  make  reprisals."  See  also,  Rosse  v, 
Bramstocd,  2  RoUe,  438. 

(z)  See  Thompson  u.  Lacy,  3  B.  &  Aid. 
283  ;  Proctor  v.  Nicholson,  7  C.  &  P.  67. 
But  wlicrc  an  innkeeper  receives  horses 
and  a  carriage  to  stand  at  livery,  the  cir- 
cumstance of  the  owner,  at  a  subsequent 
period,  taking  occasional  refrivlimcnt  at 
the  inn,  or  sending  a  friend  to  lie  lodged 
there  at  his  charge,  will  not  entitle  tlie  inn- 
keeper to  a  lien  in  respect  to  any  part  of 
his  demand.  For  the  riglit  of  lien  of  an 
innkeeper,  say  the  court,  depends  upon 
tlie  fact  that  the  goods  came  into  his  pos- 
session in  his  character  of  innkeeper,  as 
belonging  to  a  guest.  Smith  v.  Dearlove, 
6  C.  B.  132. 
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BhaU  give  presently.  K  the  private  carrier  carries  them  gratui- 
tously,  he  is  a  mandatary,  and  is  bound  only  to  slight  diligence, 
and  Uable  only  for  gross  negligence ;  because  this  bailment  is 
wholly  for  the  benefit  of  the  bailor. 

A  carrier,  like  any  mandatary,  has  a  special  property  so  far  as 
to  maintain  an  action  for  a  tort  to  the  thing  while  in  his  pos- 
session ;  but  not,  it  seems,  if  it  went  out  of  his  possession  by 
his  own  wrongful  disregard  of  the  directions  of  the  bailor,  (a) 
And  if  he  incur  expenses  in  relation  to  it,  he  would  have  a  lien 
on  the  article  for  them. 

The  private  canier  for  hire  is  bound  to  ordinary  diligence,  and 
liable  for  ordinary  negligence,  because  this  bailment  is  for  the 
benefit  of  both  bailor  and  bailee.     He  is  of  course  not  hable  for 
a  loss  caused  by  robbery  or  theft,  which  could  not  be  avoided 
by  ordinary  care,  or  for  one  from  overpowering  force.     But  he 
is  liable  for  the  negligence  of  his  servants  or  agents,  (b)     It  is 
not  necessary  that  the  owner  should  promise  to  pay  the  carrier 
a  certain  price  in  order  to  hold  him  to  his  liability ;  for  it  is 
enough  if  the  carrier  is  entitled  to  a  reasonable  compensation. 
By  the  civil  law,  robbery  by  force  was  a  sufficient  defence  for 
the  bailee,  but  if  the  goods  were  lost  by  secret  purloining,  he 
was  bound  to  show  affirmatively  the  absence  of  negligence  .on 
his  part.     It  can  hardly  be  said  that  this  distinction  is  adopted 
by  the  common  law  ;  although  it  has  been  said  that  the  occur- 
rence of  such  loss  was  prima  facie  evidence  of  neghgence  ;  but 
it  may  weU  be  doubted  whether  the  common  law  raises  such  a 
presumption,  (c)     Certainly  in   most  cases,  if  not  in   all,  the 
question  of  ordinary  negligence  is  one  of  fact,  to  be  determined 
by  the  jury  on  the  whole  evidence,  and  not  one  of  law.  {d) 
And  if  the  loss  may  as  well  be  attributed  to  the  negligence  of 
the  owner  as  of  the  carrier,  the  carrier  is  not  liable.     "We  take 
the  distinction  between  the  common  carrier  and  the  private  car- 
rier for  hire  to  be  this.     If  goods  given  to  either  are  neither 
delivered   nor  accounted  for,  the  carrier,  whether   common  or 
private,  is  liable.     But  if  it  be  shown  that  the  goods  were  lost, 
then  the  common  carrier  is  still  liable,  unless  he  brings  the  case 

(a)  Miles  v.  Cattle,  6  Bing.  743.  (c)  See  Story  on  Bailm.  §§  333-339. 

(6)  Brind  v.  Dale,  8  C.  &  P.  207.  (d)  Doorman  v.  Jenkins,  2  A.  &  E.  256. 
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within  the  exceptions  of  the  act  of  God,  or  of  the  public  enemy ; 
but  the  private  carrier  is  not  liable,  unless  the  owner  shows  that 
the  loss  arose  from  the  carrier's  negligence,  (e)  It  is  sometimes 
said  that  the  liability  of  the  common  carrier  is  independent  of 
contract  and  imposed  by  custom  and  public  policy.  We  should 
prefer  saying  that  it  must  arise  from  a  contract  and  be  founded 
upon  it,  but  is  then  qualified  and  regulated  by  the  customary 
law  in  a  manner  different  from  the  liability  assumed  by  a  pri- 
vate carrier. 

A  private  carrier  for  hire  may  undoubtedly  enlarge  his  lia- 
bility by  special  contract,  even  to  the  extent  of  warranty.  Or 
he  may  lessen  his  liability  by  agreement.  A  special  promise  to 
carry  "  safely  and  securely,"  leaves  him  still  liable  only  for  neg- 
ligence. (/) 

The  private  carrier  for  hire  would  seem,  on  general  principles, 
to  have  a  lien  on  the  goods  for  his  hire ;  but  this  does  not  as  yet 
appear  to  be  distinctly  adjudicated. 

Common  Carbiees.  The  common  carrier  may  be  a  carrier 
of  goods,  or  of  passengers,  or  of  both.  We  shall  first  consider 
the  common  carrier  of  goods,  and  afterwards  the  common  car- 
rier of  passengers. 

The  law  in  relation  to  the  common  carrier  is  very  peculiar  in 
many  respects.  He  is  held  in  the  first  place  to  very  stringent 
responsibilities.  He  is  not  only  responsible  for  any  loss  of  or 
injury  to  the  goods  he  carries,  which  is  caused  by  his  negli- 
gence, but  the  law  raises  an  absolute  and  conclusive  presump- 
tion of  negligence  whenever  the  loss  occurs  from  any  other  cause 
than  "  the  act  of  God,  or  the  public  enemy."  (g)  He  is  there- 
fore held  as  an  insurer  of  the  goods,  except  only  in  these  two 
causes  of  loss.  And  this  rule  of  law  is  at  least  as  ancient  as 
the  reign  of  Elizabeth.. (A)  It  is  obviously  founded  on  public 
policy.     The  goods  are  entirely  within  the  power  of  the  carrier  • 

(c)  See  ante,  p.  125,  note  {b).  reason  of  this  liability  tlicy  have  an  insar- 

(/)  Ross  V.  Hill,  2  C.  B.  877.  ablr   interest   in   the"  godds.       Chase   v. 

ig)   Coggs    V.    Bernard,    2    Ld.  Raym.  ^Vashington   M.   Ins.   Co.    1 2  Barb.  59.5  ; 

909  ;    Proprietors   i.  Wood,  3  Esp.  127,  Sterde  ;'.  Insnranco  Co.  17  Penn.  St.  290. 

8.  0.  4  Dougl.  287  ;  Forward!).  I'ittard,  1  (k)  Woodleife  v.  Curties,   1  Rol.  Abr. 

T.  R.  27  ;  Mershon  v.  Hobensack,  2  N.  J.  Adioii  sur  Case  vers  CarnW  (C),  pi.  4  ; 

372 ;  Chevaillier  v.  Straham,  2  T(jx.  115  ;  Co.  Lit.  89  a,  s.  o.  nom.  Woodlife's  oaso, 

Friend  v.  Woods,  6  Gratt.  189.      And  by  Moore,  462. 
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and  it  would  be  so  easy  for  him  to  conceal  his  fraud  or  miscon- 
duct,  and  so  difficult  for  the  owner  to  prove  it,  that  the  law  does 
not  permit  the  inquiry  to  be  made  ;  but  supplies  the  want  of 
proof  by  a  conclusive  presumption. 

The  "  act  of  God  "  is  considered  by  some  as  equivalent  to 
« inevitable  accident, "  (i)  but  we  do  not  so  construe  these 
phrases.  There  seems  to  be  a  real  difference  between  them. 
The  earner  is  liable  for  loss  by  robbery,  although  the  force  was 
overwhelming,  and  wholly  without  notice.  If  it  be  said  that 
he  is  liable  for  this  loss,  because  it  is  not  "  inevitable, "  as  a 
sufficient  guard  or  other  precautions  might  have  prevented  it, 
then  we  say,  that  neither  can  injury  from  an  inundation,  a  storm, 
or  sudden  iUness  (all  of  which  excuse  him),  be  regarded  as  "in- 
evitable," because  it  is  seldom  that  losses  from  these  causes 
could  not  have  been  prevented  by  previous  forethought  and 
precautidn.  We  take  the  true  definition  of  the  "  act  of  God  " 
to  be,  a  cause  which  operates  without  any  aid  or  interference 
from  man.  (j)  For  if  the  cause  of  loss  was  wholly  human,  oi 
became  destructive  by  human  agency  and  cooperation,  then  the 
loss  is  to  be  ascribed  to  man  and  not  to  God,  and  to  the  car- 
rier's negligence,  because  it  would  be  dangerous  to  the  commu- 
nity to  permit  him  to  make  a  defence  which  might  so  frequently 
be  false  and  fraudulent,  (k)     Nor  need  this  "  act "  be  positive , 


(i)  See  Fish  v.  Chapman,  2  Geo.  349  ;  Court  of  King's  Bench  held  the  defendant 

Neal  o.  Baunderson,  2    Sm.  &  M.   572  ;  liable  ;  and  Lord  Mansfidd  said  :  "A  car- 

Walpole  V.  Bridges,  5  Blackf.  222.  ricr  is  in  the  nature  of  an  insurer.     It  is 

(j)  "  The  act  of  God,"  says  Lord  Mans-  laid  down  that  he  is  liable  for  every  acci- 

/ield,  "  is  natural  necessity,  as  wind  and  dent,  except  by  the  act  of    God  or  the 

storms,  which  arise  from  natural  causes,  king's  enemies.     Now,  what  is  the  act  of 

and  is  distinct  from  inevitable  accident."  God  1     I  consider  it  to  mean  something 

Proprietors  v.  Wood,  4  Dougl.  287,  290.  in  opposition  to  the  act  of  man  :  for  every 

See   also,   the  remarks   of  Cowen,  J.,  in  thing  is  the  act  of  God  that  happens  by 

McArthur  v.  Sears,  21  Wend.  190,  198,  His  permission ;  every  thing  by  His  knowl- 

and  of  Lowrie,  C.  J.,  in  Hays  v.  Kennedy,  edge.    But  to  prevent  litigation,  collusion, 

41  Penn.  St.  378.  and   the  necessity  of  going  into  circum- 

(k)  The  case  of  Porward  v.  Pittard,  1  stances  impossible  to  be  unravelled    the 

T.  P.  27,  is  a  very  leading  authority  as  to  law   presumes  against  tlie  carrier,  unless 

M'hat  constitutes  an  act  of  God.     In  tjiat  he  shows  it  was  done  by  the  king's  ene- 

case  the  plaintiff's   goods,   while   in   the  mies,  or  by  such  act  as  could  not  happen 

pos.^ession  of  the  defendant  as  a  common  by  the  intervention   of  man,    as  storms, 

carrier,    were  consumed  by  'fire.     It  was  lightning,  and  tempests.      If  an    armed 

found  that  the  accident  happened  vrithout  force  come  to  rob  the  carrier  of  the  goods, 

any  actual   negligence   in  the  defendant,  he  is  liable  ;  and  a  reason  is  given  in  the 

but   that  the  fire  was  not  occasioned  by  books,  which  is  a  bf(d  one,  viz.,  that  ho 

Uglitniag.   Under  these  circumstances,  the  ought  to  have  a  sufiicient  force  to  repel 
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although  only  negative,  it  excuses  the  carrier ;  thus,  a  failure  of 
wind  is  put  upon  the  same  footing  as  a  storm.  (Z)  The  act  of 
God  which  excuses  a  carrier,  must  be  not  only  the  proximate 
cause  of  the  loss,  (m)  but  there  are  cases  which  lead  to  the  condu- 


it ;  but  that  would  be  impossible  in  some 
cases,  as,  for  instance,  in  the  riots  in  the 
year  1780.  The  true  reason  is,  for  fear  it 
may  give  room  for  collusion,  that  the 
master  may  contrive  to  be  robbed  on 
purpose,  and  share  the  spoil.  In  tliis  case, 
it  does  not  appear  but  that  the  fire  arose 
from  the  act  of  some  man  or  other.  It 
certainly  did  arise  from  some  act  of  man ; 
for  it  is  expressly  stated  not  to  have  hap- 
pened by  lightning.  The  carrier  therefore 
in  this  case  is  liable,  inasmuch  as  he  is 
liable  for  inevitable  accident."  Sec  also, 
McArthur  ?'.  Sears,  21  Wend.  190  ; 
Ewart  u.  Street,  2  Bailey,  1 57  ;  Fish  v. 
Chapman,  2  Geo.  349;  Backhouse  v. 
Sneed,  1  Murphey,  173  ;  JSterritt  v.  Earle, 
31  Barb.  38.  Since  the  loss,  to  come 
within  the  exception  of  the  "  act  of  God," 
must  happen  without  human  agency,  it  is 
of  course  no  excuse  for  the  carrier  that 
the  loss  was  occasioned  by  the  act  of  the 
third  person.  Thus  the  owners  of  a  steam- 
boat, being  a  common  can'ier,  are  liable 
for  a  shipment  on  board  of  her,  lost  by 
means  of  a  collision  with  another  vessel 
at  sea,  and  without  fault  imputable  to 
either,  tliere  being  no  express  stipulation 
of  any  kind,  between  the  owner  of  the 
goods  and  the  owners  of  the  boat,  that 
they  should  lie  exempted  from  the  perils 
of  the  sea.  Plaisted  v.  B.  &  K.  Steam 
Navigation  Co.  27  Me.  132.  See  also, 
Mershon  v.  Hobensaek,  2  N.  J.  372 ;  Lip- 
ford  V.  Railroad  Co.  7  Rich.  L.  409  ;  The 
Brig  Casco,  Daveis,  184.  And  see  White- 
sides  V.  Thurlkill,  12  Sm.  &  M..  .^99,  for 
the  effect  of  such  stipulation.  See  also, 
WarehamBank  v.  Burt,  5  Allen,  113. 

(I)  Thus  where  a  vessel  was  beating  up 
the  Hudson  river  against  a  light  and  vai'i- 
able  wind,  and  being  near  shore,  and  while 
changing  her  tack,  the  wind  suddenly 
failed,  in  consequence  of  which  she  ran 
aground  and  sunk ;  it  was  held,  that  the 
sudden  failure  of  the  wind  was  the  act  of 
God,  and  excused  the  master  ;  there  being 
no  negligence  on  his  part.  And  Spencer, 
J.,  said  :  "  The  case  of  Amies  v.  Stevens, 
1  Stra.  128,  shows  that  a  sudden  gust  of 
wind,  by  which  the  hoy  of  the  carrier, 
shooting  a  bridge,  was  driven  against  a 
pier,  and  overset  by  the  violence  of  the 
shock,  has  been  adjudged  to  be  the  act 
of  God,  or  vis  divina.     The  sudden  Bust 


in  the  case  of  the  hoyman,  and  the  sudden 
and  entire  failure  of  the  wind  sufficient  to 
enable  the  vessel  to  beat,  are  equally  to 
be  considered  tlie  acts  of  God.  He  caused 
the  gust  to  blow  in  the  one  case ;  and  in 
the  other  the  wind  was  stayed  by  Him." 
Colt  V.  JVIciWechen,  6  Johns.  160.  This 
case,  however,  has  met  the  disapprobation 
of  Mr.  Wallace.  Sec  the  note  to  Cogga 
V.  Bernard,  1  Smith,  Lead.  Cas,  82. 

(m)  Smith  v.  Shepherd,  Abbott  on 
Shipping,  383  (5th  Am.  ed.),  was  an 
action  brought  against  the  master  of 
a  vessel  navigating  the  rivers  Ouse  and 
Humber  from  Selby  to  Hull,  by  a  person 
whose  goods  had  been  wet  and  spoiled. 
At  the  trial,  it  appeared  in  evidence,  that 
at  the  entrance  of  the  harbor  at  Hull  there 
was  a  bank  on  which  vessels  used  to  lie 
in  safety,  but  of  which  a  part  had  been 
swept  away  by  a  great  flood  some  short 
time  before  the  misfortune  in  question,  so 
tliat  it  had  become  perfectly  steep,  instead 
of  shelving  towards  the  river ;  that  a  few 
days  after  this  flood  a  vessel  sunk  by  get- 
ting on  this  bank,  and  her  mast,  which 
was  carried  away,  was  suffered  to  float  in 
the  river  tied  to  some  part  of  the  vessel ; 
and  the  defendant,  u])on  sailing  into  the 
harbor,  struck  against  the  mast,  which, 
not  giving  way,  forced  the  defendant's 
vessel  towards  the  bank,  where  she  struck, 
and  would  have  remained  safe  had  the 
hank  remained  in  its  former  situation,  but 
on  the  tide  ebljing,  her  stern  sunk  into 
the  water,  and  the  goods  were  spoiled  ; 
upon  which  the  defendant  tendered  evi- 
dence to  show  that  there  had  been  no  ac- 
tual negligence.  Mr.  Justice  Heath,  be- 
fore whom  the  cause  was  tried,  rejected 
the  evidence ;  and  he  further  ruled  that 
the  act  of  God,  which  could  excuse  the 
defendant,  must  be  immediate;  but  this 
\yas  too  remote ;  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  and  they 
accordingly  did  so.  The  case  was  after- 
wards submitted  to  the  consideration  of 
the  Court  of  King's  Bench,  who  approved 
of  the  direction  of  the  learned  judge  at  the 
trial,  and  the  plaintiff"  succeeded  in  tlie 
cause.  There  does  not  appear  to  have 
existed  in  this  case  any  bill  of  lading,  or 
other  instrument  of  contract ;  and  the 
question,  therefore,  depended  upon  gen- 
eral principles,  and  not  upon  the  meaning 
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sion  that  it  must  be  the  sole  cause.  If,  therefore,  the  carrie? 
wrongfully  delays  the  transportation  of  goods,  and  they  are 
injured  because  of  the  delay  by  a  flood,  the  carrier  would,  we 
think,  be  held  liable,  not  only  because  the  act  of  God  was,  al- 
though the  proximate,  not  the  sole  cause,  but  because  such  a 
delay  operates  as  a  deviation  in  marine  insurance,  changing  the 
risk,  (k) 

But  whether  the  loss  be  caused  by  excess  or  deficiency  of 
wind,  or  any  other  act  of  God,  if  the  negligence  of  the  carrier 
mingles  with  it  as  an  active  and  sufficiently  proximate  cause,  he 
is  responsible,  (o)  So  he  is  for  a  loss  by  fire,  whether  on  land 
or  at  sea,  unless  it  is  caused  by  lightning;  {p)  and  this  rule  is 
applied  to  steamboats,  {q)  But  the  freezing  of  our  navigable 
waters,  whether  natural  or  artificial,  excuses  the  carrier,  unless 
his  negligence  cooperates  in  causing  the  loss,  (r) 


of  any  particular  word  or  exception.  Mr. 
Justice  Story,  in  commenting  upon  this 
case,  says  :  "  If  the  mast,  which  was  the 
immediate  cause  of  the  loss,  had  not  been 
in  the  way ;  but  the  bank  had  been  sud- 
denly removed  by  an  earthquake,  or  the 
removal  of  the  bank  had  been  unknown, 
and  the  vessel  had  gone  on  the  bank  iu 
the  usual  manner,  the  decision  would 
have  been  otherwise."  Story  on  Bailm. 
§  517.  And  this  opinion  seems  to  be 
supported  by  the  case  of  Smyrl  v.  Niolon, 
2  ]3ailey,  421,  where  it  is  held,  that  a  loss 
caused  by  a  boat's  running  on  an  un- 
known "  snag  "  in  the  usual  channel  of  a 
river  is  referable  to  the  act  of  God ;  and 
the  carrier  will  be  excu.'icd.  See  also, 
Faulkner  v.  Wright,  Rice,  107  ;  and  Wil- 
liams u.  Grant,  1  Conn.  487.  On  the 
other  hand,  in  Friend  v.  Woods,  6  Gratt. 
189,  where  a  common  earner  on  the 
Kanawha  river  stranded  his  boat  upon  a 
bar  recently  formed  in  the  ordinary  chan- 
nel of  the  river,  of  the  existence  of  wliich 
he  was  previously  ignorant,  he  was  held 
liable  for  damage  done  to  the  freight  on 
board  his  boat.  And  this  last  case  has 
received  the  support  of  Mr.  Wallnce,  one 
of  the  learned  American  editors  of  Smith's 
Leading  Cases.  See  his  note  to  Coggs  v. 
Bernard,  1  Smith,  Lead.  Cas.  82.  See  also. 
Steamboat  Lynx  v.  King,  12  Mo.  272. 

(n)  Eead  w.  Spaulding,  5  Bosw.  395; 
Lowe  V.  Moss,  12  111.  477. 

(o)  Amies  v.  Stevens,  1  Stra.  128;  Wil- 
liams V.  Branson,  1  Murphey,  417;  Wil- 
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liams  V.  Grapt,  1  Conn.  487  ;  Campbell  v. 
Morse,  Harp.  L.  468  ;  Clark  v.  Barnwell, 
12  How.  272;  New  Brunswick  S.  Co.  v. 
Tiers,  4  Zab.  697. 

(p)  Forward  v.  Pittard,  1  T.  R.  27; 
Thorogood  i'.  Marsh,  Gow,  105;  Hale  v. 
N.  J.  Steam  Navigation  Co.  I.t  Conn. 
5.39,  545;  Parker  v.  Flatg,  26  Me.  181  ; 
Parsons  v.  Monteath,  13  Barb.  353  ;  Che- 
vaiUier  v.  Straham,  2  Tex.  115  ;  Miller  v. 
Steam  Navigation  Co.  10  N.  Y.  (6  Seld.), 
431. 

(q)  Gilmore  u.  Carman,  1  Sm.  &  M. 
279. 

(r)  Parsons  v.  Hardy,  14  Wend.  215. 
But  the  carrier  is  nevertheless  bound  to 
exercise  ordinary  forecast  in  anticipating 
the  obstruction ;  must  use  the  proper 
means  to  overcome  it ;  and  exercise  due 
diligence  to  accomplish  the  transportation 
he  lias  undertaken,  as  soon  as  the  obstruc- 
tion ceases  to  operate,  and  in  the  mean 
time  must  not  be  guilty  of  negligence  in 
the  care  of  the  property.  Bowman  o, 
Teall,  23  Wend.  306.  See  also,  Lowe  a. 
Moss,  12  111.  477.  And  where  damage 
was  done  to  a  cargo  by  water  escaping 
through  the  pipe  of  a  steam-boiler,  in  con- 
sequence of  the  pipe  having  been  cracked 
by  frost ;  it  was  held,  that  tiiis  was  not  an 
act  of  God,  but  negligence  in  the  captain, 
in  filling  the  boiler  before  tlie  time  for 
heating  it,  althougli  it  was  the  practice  to 
fill  over  night  when  the  vessel  started  in 
the  morning.  And  Best,  C.  J.,  said :  "  No 
one  can  doubt  that  this  loss  was  occasioned 
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If  the  goods  have  been  injured  by  such  an  act  of  God,  the 
carrier  is  still  bound  to  take  all  reasonable  care  of  them,  to 
preserve  them  from  further  injury  ;  but  is  not  bound  to  repair 
them  or  have  them  repaired ;  (s)  and  if  practicable  to  unpack 
the  goods  and  dry  them  ;  (t)  and  for  this  purpose  he  may  open 
ban-els  and  boxes  ;  (u)  but  he  is  not  bound  to  delay  his  voyage 
or  journey  for  that  purpose,  (v) 

The  carrier  is  not  liable  for  any  loss  from  natural  decay  of 
perishable  goods,  such  as  fruit  or  the  like ;  or  the  fermentation 
of  liquors,  or  then-  evaporation  or  leakage,  (w)  And  it  has  been 
held,  that  a  carrier  of  animals  is  not  liable  for  injury  to  them, 
caused  by  the  peculiar  risks  arising  out  of  their  own  nature,  to 
which  they  are  subject.  He  would  not  be  liable  for  an  accident 
arising  from  the  animal's  own  viciousness,  or  restiveness,  or  of 
that  of  other  animals  transported  with  it.  In  such  cases  the 
cause  of  the  loss  is  a  question  to  be  determined  by  the  jury,  (x) 
So  far  as  losses  of  this  kind  are  caused  by  the  operation  of  nat- 
ural laws,  they  come  within  the  exception  of  the  "  act  of 
God."  But  the  carrier  is  nevertheless  not  excused  if  the  loss 
was  caused  also  by  his  default,  as  by  bad  stowage,  or  other  neg- 
ligence. And  if  he  is  informed  that  the  goods  are  perishable, 
or  should  know  it  from  the  nature  of  the  goods,  he  is  bound  to 
use  all  reasonable  means  and  precautions  to  prevent  the  loss,  (y) 
So  if  a  particular  notice  is  given  him ;  as  by  marking  the  box, 
"  Glass,  this  side  up,"  or  the  like,  he  is  bound  to  take  notice  and 
follow  these  directions,  (z) 

by  negligence.   It  is  well  known  tliat  frost  when  the  pipe  was  burst  ho  was  driving 

will  rend  iron ;  and  if  so,  the  master  of  a  gLiuly.       For   Lord    Uolt,    in     Farrar   v. 

Yesscl  cannot  lie  jiisiitied  in  keeping  water  Adams,  Bull.  N.  V.  69.     See  also,  Leach 

within  liis  boiler  in  the  middle  of  winter,  v.   Baldwin,   .5    Watts,    446  ;  Warden    v. 

when   frost  maybe  expected.     The  jury  Greer,  G  Watts,  424  ;   Clark  t).  Barnwell, 

foundtliat  this  was  negligence,  and  I  agree  la  How.  272.     And  where  there  is  a  cua- 

in  then- verdict."     Siordct  u.  Hall,  4  Bing.  torn  to  carry  goods   in  open   wagons,  of 

607.  which  the  sender  had  notice,  the  carrier  is 

(s)  Cliarlcston  S.  B.  Co.  v.  Bason,  Har-  not  liable  for  injuries  caused  by  rains  dur- 

per  262.  jiij^-   the    transportation.       Chevaillier   ir. 

(t)  Chouteau  v.  Leech,  18  Pcnn.  St.  224.  Battoii,  10  Tex.  344. 

(h)  Biiil  c.  Cromwell,  1  M(].  81.  (r)  Hall  v.  Renfro,  3  Met.  (Ky.),  51. 

(«)   Steamboat  Lynx  v.  Iving,  12  Mo.         (^j  Farrar  v.  Adams,  supra. 
272.  (s)   Thus,    where    a  box    containing  a 

(lo)  Thus,  if  an  action  be  brought  against  gla.ss   bottle  filled  with  oil  of  cloves,  de- 

a  carrier  for  negligently  driving  his  cart,  hvered  to  :\  common  caiiier,  -nas  marked, 

so  tiiat  a  pipe  of  wine  was  burst  and  lost,  "Glass — with  care  —  this  side  up  ;"  it  was 

it  willbe  good  evidence  for  the  defendant  held,  that  this  was  a  sufScient  notice  of  the 

that  the  wine  was  upon  the  ferment,  and  value  and  nature  of  the  contents  to  charge 
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Losses  by  the  public  enemy  include  those  only  which  are 
sustained  from  persons  with  whom  the  State  or  nation  is  at 
war ;  and  pirates  on  the  high  seas,  who  are  "  the  enemies  of  all 
mankind  ;"(o)  but  not  thieves ;  nor  robbers ;  nor  mobs;  nor 
rioters,  insurgents,  or  rebels,  (b)  But  this  principle  may  be  af- 
fected by  the  rule  that  robbery  at  sea  is  piracy. 


SECTION   VI. 

WHO   IS   A   COMMON   CARMEK. 

To  determine  who  is  a  common  earner,  we  adopt  the  defini- 
tion of  Mr.  Chief  Justice  Parker  of  Massachusetts.  "  He  is  one 
who  undertakes,  for  hire,  to  transport  the  goods  of  such  as 
choose  to  employ  him,  from  place  to  place."  (c)  And  we  regard 
this  as  a  true  definition,  although  in  some  of  the  States  it  has 
been  held,  that  a  wagoner  who  carried  goods  on  a  special  request, 
although  such  carrying  was  not  his  general  business,  but  only 


him  for  the  loss  of  the  oil,  occasioned  by 
his  disregarding;  such  direction.  And 
Shaw,  C.  J.,  said  :  "  It  is  not  denied  that 
the  box  was  marlied, '  Glass  —  with  care  — 
this  side  up,'  which  was  quite  sufficient 
notice  to  the  defendant  that  tlio  article  was 
valuable,  and  liable  to  injury  from  rough 
handling  and  other  causes,  and  that  there 
was  danger  in  carrying  it  in  any  other 
position  than  the  one  indicated  by  the  in- 
scription. As  the  caiTiage  is  a  mattei-  of 
contract,  as  the  owner  has  a  right  to  judge 
for  himself  what  position  is  best  adapted 
to  carrying  goods  of  this  description  with 
safety,  and  to  direct  how  they  shall  be 
can-ied,  and  as  the  earner  has  a  right  to 
fix  his  own  rate  for  the  carriage,  or  refuse 
altogether  to  take  the  goods  with  such 
directions,  the  court  are  all  of  opinion, 
that  if  a  earner  accepts  goods  for  car- 
riage, thus  marked,  he  is  bound  to  carry 
the  goods  in  the  manner  and  position  re- 
quired hy  the  notice.  Here  it  is  in  evi- 
dence, and  not  denied,  that  the  box  was 
stowed  in  such  a  manner  that  the  marked 
side  was  not  kept  up,  and  consequently 
the  large  bottle,  which  was  broken  by 
some  cause  in  the  passage,  after,  it  was 
Btowed  and  before  its  anival,   bore   its 


weight  upon  its  side,  and  not  on  its  bot- 
tom." Hastings  u.  Pepper,  1 1  Pick.  41 . 
See  also,  Sager  v.  Portsmouth  Railroad 
Co.  31  Me.  228. 

(a)  Story  on  Bailm.  §§  25,  526 ;  Angell, 
Com.  Car.  §  200.  Wo  have  ventured  to 
include  pirates  within  the  exception  of 
"  public  enemies,"  on  the  authority  of 
these  eminent  text-writers.  The  cases, 
however,  which  they  cite,  arose  upon  bills 
of  lading,  which  contained  the  exception 
of  the  "  perils  of  the  sea ;"  and  the  only 
question  made  in  those  cases  was  whether 
a  loss  by  pnates  came  within  the  latter 
exception ;  and  the  testimony  of  mer- 
chants was  taken  as  to  the  mercantile 
usage  in  that  respect.  See  Pickering  v. 
Barkley,  2  Rol.  Abr.  248,  s.  c.  Styles, 
13i;  Barton  v.  Wolliford,  Comb.  56." 

(b)  Morse  v.  Slue,  1  Vent.  190,  238. 

(c)  Dwight  V.  Brewster,  1  Pick.  50,  53. 
A  similar  definition  is  given  in  Robertson 
V.  Kennedy,  2  Dana,  430 ;  Elkins  v.  Bos- 
ton &  Maine  R.  R.  Co.  3  Foster  (N.  H.), 
275 ;  Mershon  v.  Hobensack,  2  N.  J.  373. 
So  in  Gisbourn  v.  Hurst,  1  Salk.  249,  it 
was  resolved,  that  "any  man  undertaking 
for  hire  to  carry  the  goods  of  all  persons 
indifferently  is  a  common  canier." 
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occasional  and  incidental,  was  stiU  a  common  carrier,  (d)     It 
may  sometimes  be  difficult  to  draw  the  line;  and  more  difficult 


(rf)  Gordon  l.  Hutcliinson,  1  W.  &  S. 
285.  In  this  ciise  the  defendant,  being  a 
farmer,  applied  at  tlie  store  of  the  plaintiff 
for  the  hauling  of  goods  from  Lewistown 
to  Bellefonte,  upon  his  return  from  the 
former  place,  where  he  was  goiiiL;-  with  a 
load  of  iron.  Ho  received  an  order  and 
loaded  the  goods.  On  the  way,  the  head 
came  oiii  of  a  liogshead  of  molas.^es,  and 
it  was  wholly  lost;  and  this  action  was 
brought  to  recover  the  price  of  it.  The 
defendant  contended  that  he  was  not  sub- 
ject to  the  responsibilities  of  c.  common 
carrier,  but  only  answerable  for  negligence, 
inasmuch  as  he  was  only  employed  occa- 
sionally to  carry  for  hire.  But  the  learned 
judge  before  whom  the  case  was  tried 
instructed  the  jury  that  he  was  liable  as  a 
common  carrier.  And  the  Supreme  Court 
held  the  instruction  to  be  correct.  Gibsuii, 
C.  J.,  said :  "  The  best  definition  of  a 
common  carrier,  in  its  application  to  the 
business  of  this  country,  is  that  which  j\lr. 
Jeremy  (Law  of  Carriers,  4)  has  taken 
from  Gisbourn  v.  Iliirst,  1  Salk.  249  [see 
preceding  note],  which  was  the  case  of 
one  who  was  at  first  not  thought  to  be  a 
common  carrier,  only  because  he  had,  for 
some  small  time  before,  brought  cheese  to 
London,  and  taken  such  goods  as  he  could 
get  to  carry  back  into  the  country,  at  a 
reasonable  price;  but  the  goods  having 
been  distrained  for  the  rent  of  a  barn,  into 
which  he  had  put  his  wagon  for  safe- 
keeping, it  was  finally  resolved  that  any 
man  undertaking  to  carry  the  goods  of  all 
persons  indifferentlij,  is,  as  to  exemption 
from  distress,  a  common  carrier.  Mr.  Jns- 
tice  Story  has  cited  this  case  (Commen- 
taries on  Bailments,  322),  to  prove  that  a 
common  carrier  is  one  who  holds  himself 
out  as  ready  to  engage  in  the  transporta- 
tion of  goods  for  hire  as  a  business,  and  not 
as  a  casual  occupation  pro  hoc  vice.  Jly 
conclusion  from  it  is  different.  I  take  it 
a  wagoner  who  carries  goods  for  hirfi  is  a 
common  carrier,  whether  transportation  be 
his  principle  and  direct  business,  or  an 
occasional  and  incidental  employment. 
It  is  true,  the  court  went  no  further  than 
to  say  the  wagoner  was  a  common  carrier, 
a;  to  the  privilege  of  exemption  from  dis- 
tress ;  but  his  contract  ^vas  held  not  to  be 
a  private  undertaking,  as  the  court  was  at 
first  inclined  to  consider  it,  but  a  public 
engagement  by  reason  of  his  readiness  to 
carry  for  any  one  who  would  employ  him, 


without  regard  to  his  other  avocations, 
and  he  would  consequently  not  only  be 
entitled  to  the  privileges,  but  be  subject  to 
the  responsibilities  of  a  common  can-ier ; 
indeed,  tliey  are  coiTelative,  and  tliere  is 
no  rca^on  wliy  be  should  enjoy  the  one 
without  being  burdened  with  the  other. 
Chancellor  Kent  (2  Com.  597),  states  the 
law,  on  the  authority  of  Robinson  v. 
Dunmore,  2  B.  &  P.  416,  to  be,  that  a  car- 
rier for  hire  in  a  particular  ca^e,  not  exer- 
cising the  business  of  a  common  carrier,  is 
answerable  only  for  ordinary  neglect,  un- 
less he  assume  the  risk  of  a  common  car- 
rier by  express  contract ;  and  Mr.  Justice 
Slorij  (Com.  on  Bailments,  298),  as  well 
as  the  learned  annotator  on  Sir  William 
Junes'  Essay  (Law  of  Bailm.  103  d,  ii.  3), 
does  the  same  on  the  authority  of  the  same 
case.  There,  however,  the  defendant  was 
held  liable,  on  a  special  conti-act  of  war- 
ranty, that  the  goods  should  go  safe  ;  and 
it  was  therefore  not  material  whether  he 
was  a  general  carrier  or  not.  The  judges 
indeed  said  that  he  was  not  a  common 
carrier,  but  one  who  had  put  himself  in 
the  ease  of  a  common  carrier  by  his  agree- 
ment; yet  even  a  common  carrier  may 
restrict  his  responsibilily  by  a  special  ac- 
ceptance of  the  goods,  and  may  also  make 
liim^elf  answerable  by  a  special  agree- 
ment as  well  as  on  the  custom.  The 
question  of  carrier  or  not  therefore  did  not 
necessarily  enter  into  the  inquiry,  and  we 
cannot  suppose  the  judges  gave  it  tlioir 
principal  attention.  13ut  rules  which  have 
received  their  form  from  the  business  of  a 
people  whose  occupations  a}-e  definite,  reg- 
ular, and  fixed,  must  be  applied  with  much 
caution,  and  no  little  qualification,  to  the 
business  of  a  people  whose  occupations 
are  vague,  desultory,  and  irregular.  In 
England,  one  who  holds  himself  out  as  a 
general  carrier  is  hound  to  take  employ- 
ment at  the  current  price ;  but  it  will  not 
be  thought  that  he  is  bound  to  do  so  here. 
Nothing  was  more  connnon  fortnerly  than 
for  wagoners  to  lie  by  in  Philadelphia  for 
a  rise  of  wages.  In  England  the  obliga- 
tion to  carry  at  request  U|)on  the  carrier's 
particular  route  is  the  criterion  of  the  pro- 
fession, but  it  is  certainly  not  so  with  us. 
In  Pennsylvania  we  had  no  carriers  ex- 
clusively between  particular  places,  beforo 
the  establishment  of  our  public  lines  of 
transportation ;  and,  according  to  the  Eng- 
lish principle,  we  could  have  had  no  com- 
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in  this  country  than  elsewhere,  where  men  so  often  engage  in  a 
variety  of  employments  ;  but  that  the  rule  of  law  is  as  we  have 
stated  we  cannot  doubt. 


mon  carriers,  for  it  was  not  pretended 
tliat  a  wagoner  could  be  compelled  to  load 
for  any  part  of  the  continent.  But  the 
policy  of  holding  him  answerable  as  an 
insurer  was  more  obviously  dictated  by 
the  solitary  and  mountainous  regions 
through  which  his  course  for  the  most 
part  lay,  than  it  is  by  the  frequented 
thoTOUghfares  of  England.  But  the  Penn- 
sylvania wagoner  was  not  always  such 
even  .by  profession.  No  inconsiderable 
part  of  the  transportation  was  done  by 
the  farmers  of  the  .interior,  who  took  their 
produce  to  Philadelphia,  and  procured 
return  loads  for  the  retail  merchants  of 
the  neighboring  towns ;  and  many  of 
them  passed  by  their  homes  with  loads 
to  Pittsburg  or  Wheeling,  the  principal 
points  of  embarkation  on  the  Ohio.  But 
no  one  supposed  they  were  not  respon- 
sible as  common  carriers ;  and  they  al- 
ways com])ensated  losses  as  such.  They 
presented  themselves  as  applicants  for  em- 
ployment to  those  who  could  give  it;  and 
were  not  distinguishable  in  their  appear- 
ance or  in  the  equipment  of  their  teams 
from  carriers  by  profession.  I  can  readily 
underatand  why  a  carpenter  encouraged 
by  an  employer  to  undcitake  the  job  of  a 
cabinet  maker,  shall  not  be  bound  to  bring 
the  skill  of  a  workman  to  the  execution  of 
it ;  or  why  a  farmer  taking  his  horses  from 
the  plough,  to  turn  teamster  at  the  solici- 
tation of  his  neighbor,  shall  be  answerable 
for  nothing  less  than  good  faith ;  but  I 
am  unable  to  understand  why  a  wagoner, 
soliciting  the  employment  of  a  common 
carrier,  shall  be  prevented  by  the  nature 
of  any  other  employment  he  may  some- 
times follow  from  contracting  the  respon- 
sibility of  one.  What  has  a  merchant  to 
do  with  the  private  business  of  those  who 
publicly  solicit  employment  from  him  ? 
They  offer  themselves  to  him  as  compe- 
tent to  perfoi-m  the  service  required,  and, 
in  the  absence  of  express  reservation,  they 
contract  to  perform  it  on  the  usual  terms, 
and  under  the  usual  responsibility.  Now, 
what  is  the  case  here  1  The  defendant  is 
a  fanner,  but  has  occasionally  done  jobs 
as  a  carrier.  That,  liowever,  is  immate- 
rial. He  applied  for  the  transportation  of 
these  goods  as  a  matter  of  business,  and, 
consequently,  on  the  usual  conditions. 
Uis  an-eney  was  not  sought  in  consequence 


of  a  special  confidence  reposed  in  him  — 
there  was  notliing  special  in  the  case  — 
on  the  contrary,  the  employment  was 
sought  by  himself,  and  there  is  nothing  to 
show  that  it  was  given  on  terms  of  dimin- 
ished responsibilicy."  It  will  be  seen,  that 
the  learned  Chief  Justice  places  consider- 
able reliance  upon  the  foct,  that  the  de- 
fendant applied  to  the  plaintiff  to  get  the 
goods  to  caiTy;  and  it  is  by  no  means 
certain  that  the  decision  would  have  been 
the  same,  if  the  application  had  come  from 
the  plaintiff.  But  we  arc  not  aware  of 
any  other  case  in  which  such  a  distinction 
is  taken.  The  decision  receives  support, 
however,  independently  of  this  distinction, 
from  the  case  of  ilcClure  v.  Richardson, 
Rice,  215.  In  that  case  the  defendant 
was  the  owner  of  a  boat,  in  which  he  was 
accustomed  to  carry  his  own  cotton  to 
Charleston;  and,  occasionally,  when  he 
had  not  a  load  of  his  own,  to  take  for  his 
neighbors,  they  paying  freight  for  the 
same.  One  llowzer  was  the  master  or 
patroon  of  the  boat,  and  the  general  habit 
was,  for  those  who  wished  to  send  their 
cotton  by  the  defendant's  boat,  to  apply 
to  the  defendant  himself.  On  this  ocra- 
sion  the  patroon  had  been  told  to  take 
Col.  Goodwin's  and  Mr.  Dallas'  cotton, 
wliich  he  had  done,  when  the  plaintiff  ap- 
plied to  Howzer,  in  the  absence  of  the  de- 
fendant, to  take  on  board  ten  bales  of  his 
cotton,  asking  him  if  it  was  necessary  to 
a))ply  to  the  defendant  himself,  to  which 
Howzer  replied  that  he  thought  not,  and 
received  the  cotton ;  it  was  held,  that  un- 
der the  circumstances,  the  defendant  was 
bound  bv  the  act  of  Howzer,  as  being 
within  the  general  scope  of  the  authority 
conferred  upon  him,  by  placing  him  in  the 
situation  of  master  of  the  boat,  and  that 
the  defendant  was  consequently  cliargeable 
as  a  common  carrier  for  any  loss  of,  or 
damage  to,  the  plaintiff's  cotton.  —  So, 
too,  it  h.as  been  laid  down  in  general  terms, 
in  several  cases,  that  all  persons  can  ving 
goods  for  hire  come  under  the  denomina- 
tion of  common  carriers.  See  Moses  c. 
Norris,  4  N.  H.  .304  ;  Turney  y.  Wilson, 
7  Yerg.  .340;  Craig  v.  Childress,  Peck, 
270  ;  McClures  v.  Hammond,  1  Bay,  99. 
But  it  would  seem  to  be  an  insuperable 
objection  to  all  these  cases,  that  they 
exclude  fj-om  the  common  carrier  one  of 
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We  regard  truckmen,  porters,  and  the  like,  who  undertake 
generally  to  carry  goods  from  one  part  of  a  city  to  another  as 


his  most  important  characteristics,  namely, 
liis  duii)  to  carry  for  all  who  may  wish 
to  em))loy  him ;  for  it  is  conceded  in  sev- 
eral of  them,  that  the  individual  whom 
they  liold  liable  as  a  common  carrier,  was 
under  no  obligation  to  undcrtalie  the  car- 
i-ying  in  question,  unless  he  iiad  chosen  so 
to  do.  The  case  of  Chevaillicr  v.  Straham, 
2  Tex.  115,  may  be  thought  to  favor 
views  similar  to  those  declared  in  the 
cases  already  cited,  but  we  think  it  docs 
not.  It  appeared  in  that  case  that  the 
defendant's  principal  business  was  farm- 
ing, but  tliat  at  a  certain  period  of  the 
year,  known  as  the  hauling  season,  he  en- 
gaged in  the  forwarding  business,  and  ran 
his  wagou  whenever  he  met  with  an  op- 
portunity. Under  tliese  circumstances,  he 
was  held  liable  as  a  common  carrier.  And 
the  court  said  :  "  From  a  comparison  of 
the  various  authorities,  to  wltich  we  have 
referred  for  the  distinguishing  character- 
istics of  both  common  and  private  car- 
riers, it  may  be  laid  down  as  a  rule,  tliat 
all  persons  who  transport  goods  from  place 
to  place,  for  hire,  for  such  persons  as  see 
fit  to  employ  them,  whether  usually  or 
occasionally,  whether  as  a  principal  or  an 
incidental  and  subordinate  occupation,  are 
common  carriers,  and  incur  all  their  re- 
sponsibilities. There  are  no  gTounds  in 
reason  why  tlie  occasional  carrier,  who 
periodically  in  every  recurring  year,  aban- 
dons his  other  ]Hirsuits,  and  a^sumc^  that 
of  trans|3orting  goods  for  the  public,  should 
be  ex(jin[)tcd  from  any  of  the  risks  in- 
curred by  those  who  make  the  cairyiug 
business  theii'  constant  or  principal  occu- 
pation. Eor  the  time  being  he  shares  all 
the  advantages  arising  from  the  business  ; 
and  as  the  extraordinary  rcspouNibilitios 
of  a  common  carrier  arc  imposed  l)y  the 
policy  and  not  the  justice  of  the  law,  this 
policy  should  he  unifunu  in  its  oi)eralion 
—  imparting  equal  benefits,  and  iuHietiiig 
the  like  burdens  upon  all  who  assume  the 
capacity  of  public  carriers,  wliciher  tem- 
porarily or  permanently,  periodically  or 
coiitinuou.^ly."  It  will  be  seen,  therefore, 
that  the  only  question  with  the  cou)t  in 
this  ca^e  was,  whelhcr  it  was  necessary  to 
constitute  one  a  common  carrier  that  he 
should  hold  himself  out  as  such  continu- 
ously, or  whether  it  was  .sufficient  if  lio 
held  himself  out  as  such  during  a  certain 
period  of  the  year.  And  there  would  cer- 
tainly seem  to  be  no  reason  why  one  who 


holds  himself  out  to  the  public  as  a  com- 
mon cai-ricr,  for  a  certain  season  in  the 
year,  should  not  be  liable  as  such.  We 
think  it  is  obvious,  from  the  facts  and  cir- 
cumstances of  this  case,  tliat  tlie  defendant 
had  held  liimself  out  to  the  pulilic  in  such 
a  manner  that  he  would  have  incmred  a 
liability  if  he  had  refubcd  to  carry  for  any 
one  who  wished  to  employ  him  during  the 
season  in  question;  and  the  court  lield 
him  to  be  a  common  carrier  on  tills 
ground,  and  carefully  distinguished  liim 
from  one  who  undertakes  to  cany  for  hire 
in  a  particular  instance  and  under  a 
special  contract.  On  the  wliole,  it  seems 
to  be  clear  tliat  no  one  can  be  considered 
as  a  common  carrier,  unless  he  has  in 
some  way  held  liimself  out  to  the  public 
as  a  carrier,  in  such  a  manner  as  to  render 
him  liable  to  an  action  if  he  should  refuse 
to  carry  for  any  one  who  wished  to  employ 

him.     That  such  is  the  true  test,  see 

!).  Jackson,  1  Hayw.  (N.  Car.),  14;  Fish 
V.  Chapman,  2  Geo.  349;  Samms  i'.  Stew- 
art, 20  Ohio,  69.  Ill  Fish  v.  Chapman, 
Mr.  Justice  Nisbel  declares  that  Gordon  v. 
Hutchinson  is  opposed  to  the  principles  of 
the  common  law,  and  its  rule  wholly  inex- 
pedient. The  case  of  Satterlce  v.  Groat, 
1  Wend.  272,  is  also  a  very  important  one 
upon  this  point.  It  appeared  that  the  de- 
fendant had  been  a  common  carrier  be- 
tween Schenectady  and  Albany,  |)rcviou3 
to  1819.  He  then  sold  out  all  his  teams 
but  one,  which  lie  kept  for  agricultural 
purposes  on  his  farm.  One  ^^■itllcss,  how- 
ever, testified  that  the  defendant  cniploied 
his  team  in  the  carrying  and  forwariliug 
business,  as  occasions  ottered,  until  \>^21 
or  18:^.5.  But  subscijuent  to  that  period, 
there  was  no  evidence  of  his  earr\'iiiL:  or 
lijrwarding  a  single  load,  until  April,  1S24, 
when  one  John  Bows  ap])lied  to  liiiu  to 
bring  some  loads  for  liim  ironi  Albany  to 
Schenectady,  to  which  the  defendant  re- 
luctantly consented,  and  despatched  one 
Asia  with  his  team  fur  the  purpose,  with 
special  instructions  to  bring  nothing  for 
any  other  person;  and  if  Dows'  goods 
M  ere  not  ready,  to  come  back  empty.  He 
brought  two  loads,  and  retui'ned  for  a 
third,  under  the  same  instructions,  re- 
peated again  and  again.  But  Dows'  third 
load  not  being  rcaciy,  instead  nf  returning 
empty,  as  he  was  directed  to  do,  he  applied 
to  the  plaintiffs  tin-  a  load,  wliich  they  fur- 
nished him,  to  bo  carried  to  Frankfort,  in 
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common  carriers ;  although  this  seems  to  be  doubted,  (e)  That 
wagoners  and  teamsters  who  carry  goods  from  one  city  to  an- 
other are  so,  is  certain. 


Herkimer  connty.  He  arrived  at  Schen- 
ec'tatly  late  at  night.  The  next  morning 
it  wa8  discovered  that  one  of  the  boxes 
Had  been  broken  open,  and  a  part  of  the 
goods  stolen.  The  defendant  disavowed 
all  responsibility  for  the  goods,  before  it 
was  discovered  that  any  of  them  liad  been 
Saken,  and  declared  that  Asia  had  violated 
his  express  instructions  in  bringing  them. 
Upon  these  facts  the  comt  held  that  tlie 
defendant  was  not  liable.  Sutherland,  J., 
said :  "  The  defendant  stood  upon  the 
Bame  footing  as  though  he  had  never  been 
engaged  in  the  forwarding  business.  He 
had  abandoned  it  entirely  certainly  one 
year,  and,  according  to  the  weight  of  evi- 
dence, four  years  previous  to  this  transac- 
tion. He  makes  a  special  contract  with 
Dows  to  bring  goods  for  him  from  Albany, 
and  gives  his  teamster  express  instructions 
to  bring  goods  for  no  one  else.  He  was 
acting  under  a  special  contract,  and  not 
In  the  capacity  of  a  common  carrier.  Is 
he  then  responsible  for  the  act  of  his  ser- 
vant, done  in  violation  of  his  instructions, 
and  not  in  the  ordinary  course  of  the  busi- 
ness in  which  he  was  employed  1  If  a 
farmer  send  his  servant  with  a  load  of 
wheat  to  market,  and  he,  without  any  in- 
structions from  his  master,  applies  to  a 
merchant  for  a  return  load,  and  absconds 
with  it,  is  the  master  responsible'?  Jlost 
clearly  not.  '  It  was  an  act  beyond  tiie 
scope  of  tlie  general  authority  of  the  ser- 
vant, quoad  hoc,  therefore  he  acted  for 
himself,  and  on  his  own  responsibility,  and 
not  for  his  employer."  And  in  Kimball 
V.  Rutland  &  Burlington  B.  R.  Co.  26 
Vt.  247,  which  was  an  action  against 
the  defendants,  seeking  to  charge  them 
as  common  carriers  for  the  non-delivery 
in  good  order  of  certain  cattle  put  on 
board  their  cars  by  the  plaintiff,  at  Bran- 
don, Vt.,  to  be  transported  to  Cambridge, 
Mass.  It  was  objected,  that  although  the 
defendants  were  common  carriers  of  pas- 
sengers' freight  and  baggage,  they  were  not 
common  carriei-s  of  cattle.  But  Isham,  J., 
who  delivered  the  opinion  of  the  court, 
said  :  "  It  is  immaterial  whether  transpor- 
tation of  cattle  is  regulated  as  their 
(defendants')  principal  employment,  or 
whether  it  is  incidental  and  subordinate ; 
the  fact  that  they  had  undertaken  such 
transportation  for  hu-e,  and  for  such  per- 


sons as  chose  to  employ  them,  establishes 
their  relation  as  common  carriers,  and 
with  it  the  duties  and  obligations  that 
grow  out  of  it."  And  see  Russell  v.  Liv- 
ingston, 19  Barb.  .346.  But  individuals 
engaged  in  the  express  business,  namelj', 
in  forwarding  goods  and  packages  from 
place  to  place  for  hire  in  vessels  and  con- 
veyances owned  by  otiiers,  arc  not  com- 
mon carriers.  Hersfield  v.  Adams,  19 
Barb.  577. 

(e_)  In  Brind  v.  Dale,  8  0.  &  P.  207, 
Lord  Ahinger  expressed  the  opinion  at 
nisi  prius,  that  a  town  carman,  whose 
carts  ply  for  hire  near  the  wharves,  and 
who  lets  them  by  the  hour,  day,  or  job,  is 
not  a  common  carrier.  The  correctness 
of  this  opinion  is,  however,  severely  ques- 
tioned by  Mr.  Justice  Story.  "  What 
substantial  distinction  is  there,"  says  he, 
"  in  the  case  of  parties  who  ply  for  hire  in 
tlie  carnage  of  goods  for  all  persons  in- 
differently, whether  the  goods  are  canied 
from  one  to\vn  to  another,  or  from  one 
place  to  another  within  the  same  town  7 
Is  there  any  substantial  difference,  whether 
the  parties  haie  fixed  termini  of  t\ia\T  busi- 
ness or  not,  if  they  hold  themselves  out  as 
ready  and  Avilling  to  carry  goods  for  any 
persons  whatsoever,  to  or  from  any  places 
in  the  same  town,  or  in  different  towns  V 
See  Story  on  Bailin.  §  496,  n.  1.  So,  too, 
the  law  was  expressly  adjudged,  agree- 
ably to  wliat  we  have  stated  in  the  text, 
in  "Robertson  v.  Kennedy,  2  Dana,  4.30. 
That  was  an  action  against  the  defendant 
for  the  loss  of  a  hogslicad  of  sug;tr,  -which 
he,  as  a  common  carrier,  had  undertaken, 
for  a  reasonable  compensation,  to  c.irry 
from  the  bank  of  the  river  in  Bradenburg 
to  the  plaintiff's  store  in  the  same  town. 
At  the  trial,  the  plaintiff  introduced  evi- 
dence tending  to  show  that  the  defendant 
had  been  in  the  habit  of  hauling  for  hire, 
in  the  town  of  Bradenl)urg,  for  every  one 
who  applied  to  him,  with  an  ox  team, 
driven  by  his  slave ;  that  he  had  under- 
taken to  haul  for  the  plaintiff  the  hogsliead 
in  question,  and  that  after  the  defendant's 
slave  had  placed  tlie  houshead  on  a  slide, 
for  the  purpose  of  haulinir  it  to  the  defend- 
ant's store,  the  slide  and  hogshead  slipped 
into  the  river,  whereby  the  sugar  was 
spoiled.  Under  these  circimrstances,  the 
court  held,  that  the  defendant  was  liable  aa 
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Proprietors  of  stage-coaches  are  not  common  carriers  of  goods 
necessarily ;  but  are  so  if  they  usually  carry  goods  other  than 
those  of  their  passengers,  and  hold  themselves  out  as  carrying 
for  all  who  choose  to  employ  them.  (/)     Perhaps  the  tendency 


u  common  carrier.  And  Nichols,  J., 
said  :  "  Every  one  who  pursues  the  busi- 
ness of  transporting'  goods  for  liire,  for  the 
public  generally,  is  a  common  carrier. 
According  to  tlie  most  approved  definition, 
a  common  carrier  is  one  who  undertakes 
forliiro  or  reward  to  transport  the  goods 
of  all  such  as  choose  to  employ  him  ti-om 
place  to  place.  Draymen,  cartmen,  and 
porters,  who  undertake  to  cany  goods  for 
hire,  as  a  common  employment,  from  one 
part  of  a  town  to  another,  come  within  tlie 
definition.  So  also  does  the  driver  of  a 
slide  with  an  ox  team.  The  mode  of 
transporting  is  immaterial."  And  in  In- 
gate  V.  Christie,  .3  Car.  &  K.  61,  where 
the  defendant,  who  was  a  lighterman,  car- 
rying goods  from  wliarvcs  to  ships  for 
anybody  who  employed  liim,  was  sued  for 
100  cases  of  figs,  lost  by  reason  of  the 
lighter  containing  them  being  run  down 
by  a  steamer,  and  Mr.  Justice  Stori/s 
opinion,  as  stated  a!)0vc,  was  cited  for  the 
plaintiffs.  J/(/rrmifl,B.,said;  "Mr. Justice 
Stori/  is  a  great  authority,  and  if  we  would 
but  adheic  to  principle  the  law  would  he 
what  it  ought  to  be,  a  science.  There 
may  be  cases  on  all  sides,  but  I  Avill  .ad- 
here to  principle  if  I  can.  If  a  person 
holds  himself  out  to  I'arry  goods  for  cveiy 
one  as  a  business,  and  he  thus  carries  from 
the  wharves  to  the  ships  in  the  harbor,  he 
is  a  common  e;irriei-,  .'ind  if  the  defendant 
is  a  common  cjinier  he  is  liable  here. 
There  must  1)0  a  veidict  for  the  plaintitf." 
The  same  rule  was  applied  liv  Lord  f'niiiji- 
hell  to  a  ])er-on  who  collected  gfiods  in 
town  to  go  liyrailwiiy,  hut  he  himself  ivir- 
ried  them  only  to  the  railway  station.  Hel- 
lahy  V.  Weaver,  17  Law  Times,  July  8, 
18.51  sitrinus  in  London  after  Trinity  lenu. 
(  /'  "  If  a  coachman  commonly  cany 
gooiN,  and  take  money  for  so  doiii;;',  ho 
will  he  in  the  same  ease  with  a  contmon 
carrier,  and  is  a  carrier  for  that  |nirpose, 
whether  the  iiooils  arc  a  p:is>eitger's  or  a 
stranger's."  Per  Jones,  J.,  in  Lovett  c 
llohlw,  2  Show,  1:27.  See  also,  to  the 
siimi'  point,  Dwiglit  v.  Brewster,  1  Pick. 
50;  Beekjnan  v.  Siiouse,  .5  Rawie,  17'J  ; 
Clark  (.  Faxton,  21  AVend.  1 S.^  ;  .Tones 
V.  "Voorhees,  10  Ohio,  14.)  ;  Merwiii  c. 
Butler,  17  Conn.  138.  But  in  Slielden  y. 
Robinson,  7  N.  H.  137,  it  was  hrhl,  tliat 
the  driver  of  a  stage-coaeh,  in  the  gen- 


eral employ  of  the  proprietors  of  the 
coach,  and  in  the  habit  of  transporting 
packages  of  money  for  a  small  c»nnpen-a- 
tion,  which  was  uniform  whatever  miglit 
be  the  amount  of  the  package,  was  a 
bailee  for  hire,  answerable  for  ordinary 
negligence,  and  not  subject  to  the  respon- 
sibilities of  a  common  carrier;  there  being 
no  evidence  to' show  him  a  common  car- 
rier, further  than  the  fact  that  he  took 
such  packages  of  money  as  were  offered. 
Parker,  J.,  thus  stated  the  grounds  of  the 
decision.  "It  has  not  been  suggested 
that  the  proprietors  are  liable  in  this  case ; 
and  the  evidence  does  not  show  the  de- 
fondant  a  common  can'ier ;  it  does  not 
show  him  to  have  exercised  the  bu^ines3 
of  carrying  packages  as  a  public  employ- 
ment, hec.')us(;  his  public  employment  was 
tliat  of  a  driver  of  a  stage-eoaeh,  in  the 
employ  of  others.  It  does  not  show  that 
he  ever  undertook  to  carry  goods  or 
money  for  persons  generally,  although  he 
may  in  fact  have  taken  all  that  was  oft'er- 
cd,  as  a  matter  of  convenience ;  or  that  he 
ever  held  himself  out  as  ready  to  engage 
in  the  transportation  of  whatever  was  re- 
quested, notwithstanding  it  may  have 
been  usual  for  him  and  other  drivers 
to  carry  it.  This  was  not  his  general  em- 
ployment, and  there  is  nothing  to  show 
thiit  he  would  have  been  liable  bail  he  re- 
fused to  take  this  money,  especially  as  he 
was  in  the  service  of  another,  and  as  such 
serv.uit  might  have  had  duties  to  perform 
inconsistent  with  the  duty  of  a  common 
carrier.  The  amount  to  be  paid  for  trans- 
portation is  also  to  be  coii.--idered.  A 
common  carrier  is  an  insurer,  and  entitled 
to  lie  ]iaid  a  premium  for  his  insurance. 
There  being  no  evidence  that  any  com- 
pensation \vas  agreed  on  belwceu  these 
])!iities,  it  is  to  be  prcsumc(^  that  the  u,-ual 
conipensation  was  to  he  paid.  The  ]ilain- 
titf  might  have  relied  on  the  usage  n|ion  a 
claim  of  payment.  And  a.s  the  sum  was 
small  and  uniform,  whatever  miijit  be  the 
amoitnt  of  money,  it  would  seem  "\'ery 
clear  that  no  one  committing  a  ])aekage 
of  iiione.y  to  the  defendant  under  such 
circumstances,  and  without  any  special 
agreement,  could  have  considered  him  an 
insurer  of  safety."  See  also,  Bean  v.  Stiir> 
tevant,  8  N.  H.'  l-tS. 
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of  adjudication  now  is,  to  put  stage-coaches  on  the  footing  of 
common  carriers,  as  to  the  goods  or  parcels  they  carry,  although 
not  as  to  their  passengers,  (g) 

In  the  reign  of  James  I.  the  responsibilities  of  a  common 
carrier  of  goods  by  land  were  held  to  be  applicable  to  a  barge- 
man ;  (h)  and  it  has  been  declared  that  there  is  no  difference 
between  the  carrier  by  land  and  the  carrier  by  water,  (i)  Per- 
haps this  assertion  is  too  broad ;  but  the  weight  of  authority  in 
this  country  seems  to  have  determined  that  a  common  carrier 
of  goods  by  water  is  responsible  for  all  losses  except  for  those 
caused  by  the  public  enemy,  or  by  those  causes  provided  for  by 
express  contract,  {j)  Canal  boatmen  are  such  carriers,  (k)  and 
cannot  sell  property  sent  by  them  to  market  without  express 
authority  from  the  owner,  (l)  So  are  boatmen  on  our  rivers,  (m) 
Ferrymen  are  not  common  carriers  of  goods  necessarily ;  but 
generally  become  so  by  usage,  (w)  And  this,  although  it  be  a 
private  ferry,  not  established  by  the  authority  of  the  State,  (o) 
And  if  it  be  a  public  ferry,  and  the  tolls  are  regulated  by  law, 
and  the  ferryman  is  appointed  by  the  State  executive,  and  gives 
bonds  with  sureties,  this  does  not  prevent  the  liabilities  of  a 
common  canier  firom  attaching  to  him.  (p) 

Steamboats  are  the  most  common  kind  of  inland  carriers  by 
water  at  the  present  day  ;  and  they  are  undoubtedly  common 

(g)  Peixotti  v.  McLaughlin,  1    Strob.  335;  McArthur  w.  Sears,  21  id.  190,  over- 

L.  468.      See    also,   Cohen   v.   Frost,   2  niUng  Aymar  v.  Astor,  6  Cowon,  266. 

Duer  33.5.  C"^)  Harrington  v.  Lyles,  2  Nott  &  McC. 

(/i)'  Rich  V.  Kneeland,  Cro.  J.  (11  Jac.  88  ;  De  Mott  v.  LaraAvay,  14  Wend.  225  ; 

1)   330,  s.  c.  Hob.  17.  Parsons   v.   Hardy,   id.   215;  Spencer  w. 

'(;)    Per   Btiller,   J.,   in  Proprietors   of  Daggett,  2  Vt.  92. 

Trent   Navigation  Co.  v.  Wood,  3  Esp.  (?)  Arnold  v.  Halenbakc,  5  Wend.  36. 

127,  s.  c.  4  Dougl.  287  ;  and  per  Story, 3.,  ("')  Gordon  v.  Buchanan,  5  Yerg.  71  ; 

in  ICinr'  v.  Shepherd,  3  Story,  360.  Turncy  o.  Wilson,  7  id.  341. 

(  /)     Thus,    in    Elliott   v.   Eossell,  10  (n)  Smith  v.  Seward,  3  Penn.  St.  342  ; 

Jolins.  1,  it  was   7ieW,  that   masters   and  Pomeroy  y.  Donaldson,  5  Mo.  36;  Cohen 

owners  of  vessels,  who  undertake  to  cany  v.  Hume,  1,  McCord,  439  ;  Pislier  v.  Clis- 

goods  for  hire,  are  liable  as  common  car-  hee,  12  111.  344.     See,  as  to  the  diuies  of 

riers    whether  the  transportation  be  from  ferrymen  in  the  preparation  and  manage- 

port'to  port  within  the  State,  or  beyond  ment  of  their  lioats,   ^^■llloughlly  r.  Hor- 

sea  at  home  or  abroad  ;  except  so  far  as  ridj^e,   16  E,  L.  &  E.  437,  s.  c.  12  C.  B. 

they  are  exempted  by  the  c.Kceptions  in  742  ;  Wliite  v.  Winnisimmet  Co.  7  Cush. 

the    contract   of  charter-party,    or  bill  of  156.     See    also,    Wilson  u.  Hamilton,  4 

ladin"-  or  by  statute.     See  also,  Krmp  u.  Oliio  St.  722.                                „  ,,  „ 

Cou"^itry  llJohns.  107;  Cro.sbvt).  Fitch,  (o)  Lhtlejolm  u.  Jones,   2   McMuUan, 

12  Conn    410;  Parker  v.  Flasir.  26  Me.  365. 

181  •   Hastings   o.   Pepper,  11  Piclc.  41;  (p)  This  was  so  decided  m  the  case  cf 

Allen  V    S  ;wall,  2  Wend.  327,  s.  c.  6  id.  Babcock  v.  Herbert,  3  Ala.  392. 
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carrier.3  of  goods,  if  they  fall  within  the  general  definition.  But 
they  may  be  carriers  of  passengers  only.  And  they  may  be 
carriers  of  only  one  particular  kind  of  goods  and  merchandise. 
And  where  a  limitation  of  their  business  of  this  kind  is  declared 
by  them,  and  made  known  to  a  party  dealing  with  them,  their 
liability  is  limited  accordingly,  (q)  And  a  steamboat  which  is 
usually  a  common  carrier,  and  is  employed  in  towing  a  vessel, 
is  not,  as  to  this,  a  common  carrier;  but  is  bound  only  to  ordi- 
nary care  and  sldll.  (r)     So,  where  such  a  steamboat  was  hired 


(7)  Citizens  Bank  v.  Nantucket  Steam- 
boat Co.  2  Story,  16. 

[)•)  Tliis  rule  seems  to  have  been  declared 
for  the  first  time  by  the  Supreme  Court  of 
New  York,  in  tlic  case  of  Caton  v.  Runi- 
ney,  13  Wend.  387.  Tiio  same  question 
arose  again  in  the  same  court,  in  the  case 
of  Alexander  w.  Greene,  .3  Hill  (N.  Y.), 
9,  and  was  decided  the  same  n-ay. 
And  Bronson,  J.,  ttius  stated  tfie  orounds 
of  tlie  decision.  "  I  think  the  defendants 
are  not  common-carriers.  They  do  not 
receive  the  property  into  their  custody, 
nor  do  they  exercise  any  control  over  it, 
other  than  such  as  results  from  the  towing 
of  the  boats  in  which  it  is  laden.  They  nei- 
ther employ  the  master  and  iiands  of  the 
boats  towed,  nor  do  they  e.xcn-i^c  auv  au- 
thority over  them  l)cyond  that  of  occa- 
sionally requiriii;^  their  aid  in  governing 
the  flotilla.  The  goods  or  otlier  property 
remain  in  the  cnre  and  charge  of  tlio  mas- 
ter and  hands  of  the  lioat  towed.  In  ca<e 
of  loss  by  tire  orrolilicry,  without  any  ac- 
tual default  on  the  part  of  the  defendants, 
it  can  hardly  he  ]iretended  that  they 
would  be  answcralile,  and  yet  carrici-s  must 
answer  for  such  a  loss."  This  case  after- 
wards, however,  came  before  the  Court  of 
Errors,  and  was  overruled.  7  Hill  { X.  Y.), 
5.3.3.  But  upon  wliat  principle  of  law 
cannot  be  learn  d  from  the  opinions  de- 
livered. And  in  the  moi'e  recent  cases  of 
WclU  ('.  Steam  Naviu.niun  Co.  2  Comst. 
207,  in  the  Courr  of  ,\|i|icaLs  in  the  same 
State,  this  decision  of  the  Court  of  Errors 
is  declared  to  be  of  no  authority,  and  the 
former  dci-isions  of  the  Supreme  Court 
are  rciist.ahlished.  The  .same  rule  is  de- 
clared in  the  case  of  Leonard  ?■.  Hendrick- 
son,  18  Ponn.  St.  41).  And  Clianihers,  J., 
Bays  :  "The  law  of  liability  of  common 
carriers  is  one  of  public  policy,  and  is  tn 
be  maintained.  Does  this  policy  extend 
to  the  towing  of  Imats  and  rafts  "on  navi- 
gable ar  other  waters  1  This  exorcise  of 


power  is  peculiar  and  limited.  It  is  gen- 
erally for  short  distances,  under  the  eye 
and  observation  of  the  owner,  Avho  may, 
and  often  does  accompany,  by  himself  or 
his  agents,  the  property  that  is  towed  for 
him.  If  there  is  peril  from  the  sudden 
rise  of  the  water,  or  other  unforeseen  dan- 
ger, he  may  terminate  the  conveyance  at 
any  point  of  safety  in  his  opinion.  The 
cargo  on  a  canal  boat  towed  is  property  in 
the  care  of  the  conductors  of  such  boat  as 
common  carriers,  of  which  they  have  the 
exclusive  possession,  and  for  which  they 
are  responsible,  knowing  its  value  and 
quahty.  The  captain  or  owner  of  a  boat 
undertaking  to  tow  a  loaded  canal  boat, 
we  presume,  neither  inspects  the  cargo, 
nor  overhauls  it.  His  contract  has  refer- 
ence to  size,  tonnage,  and  obstruction,  to 
which  the  power  of  his  boat  is  to  be  ap- 
plied ;  and  the  connection  of  his  boat  by 
the  chain  or  ro])e  with  the  vessel  and  rafts 
to  he  conveyed  to  a  fixed  point,  is  the 
limited  control  he  has  over  the  jiroperty 
thus  transported.  It  was  an  apt  illustra- 
tiuii  of  the  learned  judge  who  delivered 
the  opinion  of  the  court  below,  in  saying  : 
'  Wherein  does  this  case  diifer  in  principle 
from  that  of  a  railroad  company,  or  the 
State  furnishing  locomotive  engines  for 
drawing  the  cars  of  indi\'idnals  over  the 
road'^  The  ajiplication  of  steam  power  to 
towing  boats,  &('.,  is  only  di.>tingui>liahlo 
from  horse  power  where  it  can  be  used  in 
the  extent  of  the  power.  Would  it  he 
preteniled  that  a  man  who  furnished  horses 
and  a  dii\'er,  to  tow  a  boat  or  raft,  was  an 
insurer  or  a  common  carrier  for  the  boat 
to  be  tijwed  and  its  contents'?'"  It  has 
been /'c/r/,  howe\-ef,  in  Louisiana,  that  the 
owners  of  steam  tow-boats  are  liable  as 
common  carriers.  Sec  Smith  v.  Tierce, 
1  La.  ■34'.) ;  ^Vdams  v.  New  Orleans  Steam 
Tow-Boat  Co.  11  La.  46.  And  Mi-.  Jus- 
tice /\in/i>,  of  the  United  States  District 
Court  for  the  Eastern  District  of  Penusyl- 
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to  take  a  vessel  through  the  ice,  it  was,  in  this  employment,  no 
common  carrier,  (s) 

In  the  reign  of  Charles  II.  it  was  decided  that  a  ship  sailing 
on  the  ocean  may  be  a  common  carrier ;  (t)  and  this  decision 
has  since  been  repeatedly  confirmed  ;  (u)  and  it  was  also  held 
that  an  action  lay  equally  against  the  master  and  owners  of  the 
vessel,  (v)  But  it  is  not  every  ship  that  carries  goods  for  an- 
other than  her  owner  that  becomes  a  common  carrier.  K  the 
owner,  or  hirer,  loads  her  with  his  own  cargo,  and  finding  some 
room  to  spare,  receives  the  goods  of  another  person  to  fill  this 
room,  the  ship  is  no  common  carrier ;  nor  is  she,  in  our  judg- 
ment, unless  she  is  what  is  sometimes  called  a  general  ship ; 
that  is,  offered  to  the  public,  as  ready  to  take  any  goods  of  any 
owner  to  the  port  to  which  she  is  bound.  Common  can-iers  by 
land  have  usually,  if  not  always,  a  certain  distinct  route,  not 
for  each  particular  journej'^  merely,  but  for  all  their  journeys. 
That  is,  they  are  established  and  known  to  the  public  as  carry- 
ing upon  such  a  line  of  transit,  and  upon  no  other.  This  is 
true  also  of  ships  belonging  to  an  established  packet  line.  Such 
ships  would  stand  upon  the  same  footing  as  ordinary  carriers  by 
land,  and  there  seems  to  be  no  reason  why  the  same  rules  of 
law  should  not  apply  to  them.  But  there  is  considerable  dif- 
ference between  such  a  ship  and  a  general  ship  which  is  put  up 
for  a  voyage  which  she  never  went  before,  and  is  never'  to  go 
again.  If  the  question  were  wholly  unsettled,  it  might  perhaps 
be  doubted  whether  such  a  vessel  becomes  a  common  carrier ;  for 
if  she  does,  it  can  hardly  be  denied  that  she  is  bound  to  take  the 
goods  of  any  one  who  offers  them.  But  the  distinction  between 
a  regular  pacl^et  ship  and  a  general  freighting  ship  for  a  partic- 
ular voyage,  does  not  seem  to  have  been  taken  by  the  courts. 
Still,  it  is  usual  in  all  ships  for  the  master  to  give  a  bill  of  lad- 
ing for  goods  received,  by  which  he  engages  to  deliver  them  to 

vania  in  the  case  of  Vanderslice  v.  Steam  (0  Morse  v.  Slue,  1  Vent.  190,  238. 

Tow-Boat    Superior,    13  Law  Rep.  399,  {«)  Boucher   v.   Lawson,  Cas.    Temp, 

nrn-ocl  very  strongly  the  reasons  for  hold-  HardiY.   84,  194;   Boson    v.   SancUord,    1 

in- them  so  liable,  but  he  did  not  decide  Sho^y.  29,  101  ;  Goff !;.  Clinkard,  cited  m 

IhS  noint.     See  The  Brooder   Trow,   20  Dale  v.  Hall,  1   Wils.  282.     ceo  also  the 

B    L  &   E    634.  cases  cited  ante,  p.  169,  note  (_/). 

'(s)  Steam    Nayip:ation    Co.    v.    Dan-  [v]  See  also,   to  this  point,  Boson  u. 

di-idge,  8  Gill  &  J-  248,  320.  Sandford,  1  Show.  29,  101. 
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the  order  of  the  party  from  whom  he  receives  them,  certain  risks 
excepted.  This  ancient  document,  in  almost  universal  use 
among  mercantile  nations,  undoubtedly  determines  the  rights 
and  duties  of  the  parties,  so  far  as  it  affects  them.  Thus  it 
usually  excepts  "  the  perils  of  the  seas  ; "  and  then  the  ship  is 
not  responsible  for  a  loss  by  one  of  these  perils,  although  it 
could  not  be  referred  to  the  "  act  of  God."  (w)  And  if  other  ex- 
ceptions were  introduced,  they  would  limit  the  liabihty  accord- 
ingly. So  also  if  a  ship  is  hired  by  a  charter-party,  to  carry 
goods  for  the  hirers  on  a  certain  voyage,  or  a  certain  time,  and 
upon  certain  terms,  this  charter  determines  the  relation  of  the 
parties,  and  their  rights  and  responsibilities,  and  not  the  law  of 
common  earners. 

Raihoad  companies  have  carried  goods  but  for  a  short 
period  ;  but  wherever  they  are  established  they  supersede  almost 
all  other  modes  of  conveyance ;  they  exist  expressly  to  carry 
goods  and  passengers ;  their  termini  and  routes  are  definitely 
fixed  ;  they  advertise  for  freight,  offering  to  the  public  the  terms 
on  which  they  will  receive  it.  It  seems  strange  that  a  doubt 
whether  they  were  common  carriers  could  ever  have  existed 
that  they  are,  is,  however,  abundantly  settled  by  authority,  (a ) 

It  has  been  said  that  there  is  no  difference  between  railroads 
and  common  highways,  as  to  the  care  necessary  in  the  construc- 
tion and  management  of  vehicles  used  upon  them,  (y)     Own- 


(w)  As  to  wliat  losses  come  within  tlie  tlie  roads,"  sec  De  Rotliscliild  o.  E.  M. 

exception  of  "  perils  of  tlie  sea,"  see  the  Steam  Packet  Co.  14  E.  L.  &  E.  327,  s.  c. 

following    cases.     Williams    v.    Grant,    1  7  Exch.  7.'i4. 

Conn.  487  ;  McArthur  v.  Sears,  21  Wend.  (.r)  Thomas  v.  Boston  &  P.  R.  E.  Co. 
190  ;  Plaisted  v.  B.  &  K.  Steam  Xavi^a-  10  Met.  472  ;  Pickford  v.  Grand  Junction 
tion  Co.  27  Jle.  132  ;  Tlie  Brig  Casco,  R.  R.  Co.  8  M.  &  W.  372  ;  Norway  Plains 
Davies,  184;  Gonliai  v.  Buchanan,  .'j  Co.  v.  B.  &  M.  R.  R.  Co.  1  Gray,  263.  They 
Yerg.  71  ;  Turney  v.  Wilson,  7  Yerg.  340  ;  are  not  common  carriers  of  goods  liy  their 
Bailer  y.  Fisher,  3  Esp.  67  ;  The  Schniiner  ])asscngcr  trains,  and  e\  ideucc  of  one  or  two 
Reedside,  2  Sumner,  567  ;  King  i/.  Slicp-  instanres  in  wldch  they  hare  so  carried  will 
henl,  3  Story,  349  ;  Whitcsidcs  r.  Thnrl-  not  prove  that  they  intended  to  hold  ihem- 
kill,  12  Sin.  &  iM.  599  ;  The  Reliccca,  selves  out  as  such  carriers,  hut  the  jire- 
Ware,  18S,  210  ;  Van  Syekel  ' .  I'lie  Ew-  sumption  will  be  that  the  goods  were  car- 
ing, Cialilie,  405;  The  Newark,  1  Blatch.  ried  in  this  manner  for  temporary  convcn- 
C.  C.  203  ;  Clark  u.  Barnwell,  12  How.  icnce  only.  Elkins  r.  Boston  &  JIaine 
272  ;  Rich  u.  Lambert,  12  How.  347.  As  Railroad  '( 'o.  2  Foster  (N.  11.),  275. 
to  rats,  Laveroni  t>.  ]hury,  1  6  E.  L.  &  E.  {ij)  Beers  c'.  llousatonic  R.  R.  Co.  19 
510,  s.  c.  8  Exch.  166.  As  to  the  exce|).  Conn.  566. 
tiou  of  loss  liy  "  robbers,"  or  "  dangers  of 
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ers  of  cars  are  liable  as  common  carriers,  although  the  State 
owns  and  manages  the  railroad,  (z) 

There  are  some  peculiarities  in  the  law  which  regulates  the 
liabilities  of  raiboad  companies,  which  we  shall  speak  of  here- 
after. 

Still  more  recently  telegraph  companies  have  been  established, 
and  are  now  very  largely  employed  for  the  conveyance  of  mes- 
sages. Communication  by  telegraph  is  so  peculiar  in  its  na- 
ture, that  it  must  be  governed  by  peculiar  laws,  nor  can  they  ex- 
ist as  a  system  until  that  be  created  by  statutory  provisions,  or  by 
adjudication.  We  give  the  cases  which  relate  to  this  subje  \ 
in  a  later  section,  (a) 


SECTION  VII. 

OBLIGATIONS   OF   A   COMMON   CARK'.BE. 

A  private  carrier  may  or  may  not  cany  for  another,  as  he 
prefers.  But  a  common  carrier  is  bound  to  receive  and  c&.rry 
aU  the  goods  offered  for  transportation,  subject  to  all  the  re- 
sponsibilities incident  to  his  employment ;  and  is  liable  to  an 
action  in  case  of  refusal,  (b)  But  he  is  entitled  to  his  pay ;  he 
may  demand  it,  and  if  it  be  refused,  he  may  refuse  to  carry  the 
goods.  The  owner  of  the  goods  may  tender  him  the  freight- 
money  ;  or,  if  the  money  is  not  demanded  by  the  carrier,  he 
may  aver  and  prove  that  he  was  ready  and  willing  to  pay  the 
freight-money,  and  this    will    be    equivalent   to    a   tender,  (c) 


(z)    Peters    u.  Rylauds,   20  Penn.    St.  before  he  receives  the  goods,  and  demands 

497.     See  also,  Schopman  v.  B.  &  W.  R.  a  larger  sum  than  he  is  entitled  to  receive, 

E.  Co.  9  Cush.  24.     See  post,  p.  250.  the  owner  of  the  goods  may  pay  him  such 

(a)  McAndrew  v.  Electric  Tel.  Co.  33  sum  as  he  demands,  under  protest,  and  re- 

E.  X.  &  E.  180,  s.  o.  17  C.  B.  3.  cover  back  the  excess   in   an   action   for 

(6)  Lane  v.  Cotton,  12  Mod.  472,  484;  money  had  and  received.    And  to  entitle 

Jackson  v.  Rogers,  2  Shove.  327  ;  Johnson  him  to  recover  in  this  action,  it  is  not  nec- 

V.  Midland   Railway  Co.  4   Exch.   367;  essary  that  he  should  make  a  tender   to 

Pickford  v.  The  Grand  Junction  Railway  the  carrier  of  such  sum  as  he  is  entitled 

Co.  8  M.  &  "W.  372.  to  receive.     Parker  v.  The  Great  Western 

(r)  Pickford   v.    The   Grand  Junction  Railway  Co.  7  Man.  &  G.  253,  8E.  L.  & 

Railway  Co.  8  M.  &  W.  372,  s.  o.  12  id.  E.  426,  11  C.  B.  545;  Edwards  v.  The 

766.     So  if  the  carrier  demands  payment  Great  Western  Railway  Co.  8  E.  L.  &  E. 


174 


THE   LAW   OF   CONTRACTS. 


[book  rn. 


Payment  of  the  fare  has  been  inferred  without  proof,  from  the 
mere  usage  to  pay ;  (d)  but  we  doubt  whether  this  could  safely 
be  adopted  as  a  general  rule. 

It  is  a  good  excuse  for  the  carrier's  refusal  that  his  careiage 
was  full,(e)  or  that  the  goods  would  endanger  him,  or  incur 
themselves  extraordinary  danger,  (/)  or  are  not  such  as  he  carries 
in  the  known  and  usual  course  of  his  business ;  (g-)  or  that  he 
cannot,  at  the  time  and  in  the  way  proposed,  receive  them  with- 
out  unreasonable    loss  and    inconvenience.       And  he    is    not 


447,  s.  0.  U   C.  B.  588;  Crouch  v.  The 
London  Kiiilway  Co.  2  Car.   &  K.  789; 

V.  Piii:ott,  cited  in   Cartwright   v. 

Rowley,  2  Es|i.  723  ;  Pai-ker  v.  The  Bris- 
tol &  E.  Railway  Co.  7  E.  L.  &  E.  rns, 
8.  c.  6  Exch.  184,  702.  The  same  rule 
holds  where  the  carrier,  not  having  receiv- 
ed his  pay  in  advance,  nor  made  any 
special  agreement,  refuses  to  deliver  the 
goods  at  the  end  of  his  transit  until  lie  is 
paid  a  larger  sum  for  the  carriage  than  he 
is  entitled  to  receive.  Thus  in  Ashmole 
V.  Wainwrii;lit,  2  Q.  B.  8.37,  the  defend- 
ants, common  carriers,  refused  to  deliver 
the  plaintiff's  goods,  which  they  had  car- 
ried for  liim,  except  on  payment  of  £5  5.s. 
charues.  Ue  insisted  that  bo  was  not  lia- 
ble to  pay  any  thing ;  but  ultimately,  tlie 
defendants  having  said  that  they  would 
take  nothing  less  than  the  whole  sum,  he 
paid  the  whole  to  regain  his  goods,  pro- 
testing that  he  was  not  liable  to  pay  any 
thing,  and  that  if  he  was  liable,  the  cliargc 
was  exorbitant.  He  had  not  tendered  or 
named  any  smaller  sum.  Atter\\';u-ds, 
without  having  demanded  the  refui*n  of 
any  surplus,  he  brought  assumjisit  for 
money  had  and  received,  claiming  by  his 
particular  the  whole  sum,  as  having  liecn 
paid  in  order  to  obtain  possession  of  his 
goods,  under  protest  that  he  \\'as  not  liable 
to  pay  the  same,  or  any  part  thereof,  or, 
if  he  was  liable  to  pay  some  part,  that  the 
sum  was  cxorbhnnt.  The  jury  jiaving 
found  that  tlie  defendant  was  entitled  to 
charge  £1  10s.  6d.,  the  court  held,  that  the 
plaintiff  was  entitled  to  recover  tlie  differ- 
ence in  this  form  of  action  ;  and  that  it 
was  not  necessary  to  his  right  of  recovery 
that  he  should  have  tendered  any  specific 
sum.  But,  scmb/e,  jicr  Pattcson,  J.,  that 
if  a  ]^al■t^^  simply  denying  that  any  thing 
is  due,  tenders  a  sum  which  is  accepted, 
but  which  exceeds  the  sum  legally  dc- 
mandable,   he   cannot  recover   back    the 


excess.  This  case  was  doubted  by  Pol- 
Ivcl-,  C.  B.,  in  the  case  of  Parker  v.  The 
Bristol  &  E.  Railw.ay  Co.  7  E.  L.  &  E. 
528,  s.  0.  6  Exch.  184,  7u2,  on  the  ground 
that  the  action  for  money  had  and  re- 
ceived, must  be  brought  for  a  definite, 
clear,  and  certain  sum,  and  not  for  some 
unknown  sum,  which  is  to  depend  upon 
the  verdict  of  the  jury,  who  are  to  decide 
whether  the  defendant  has  received  the 
money  or  not.  He  stated,  however,  that 
tlic  doubt  belonged  exclusively  to  his  own 
mind,  and  not  to  that  of  the  rest  of  the 
court,  who  were  satisfied  wnth  the  decision, 
and  altogether  agreed  witli  it,  not  merely 
as  a  binding  authority,  but  as  agreeable  to 
their  own  0]iinion  and  judgment. 

{d)  Jl.Gill  i:  Rowand,  3  Pcnn.  St.  451. 

(e)  Lovettr.  Hol)lis,  2Show.  127.  But 
not,  it  seems,  if  he  has  issued  a  ticket  for 
the  journey,  and  has  put  no  condition  to 
bis  lialiility.  Hawcroft  c.  Great  Northern 
Railwav  Co.  8  E.  L.  &  E.  362. 

(/■)  Edwards  v.  Sherrat,  1  East,  604, 
Pate  V.  Henry,  5  Stew.  &  P.  101.  But 
where  to  an  action  against  the  defendants 
as  common  carriers  for  refusing  to  carry  a 
package  of  the  plaintiff,  the  defendants 
pleaded  that  when  the  package  was  ten- 
dered tbey  requested  the  plaintiff  to  inform 
them  of  its  contents,  and  that  tlic  ])laintiff 
refused  to  do  so,  wherefore  and  because 
the  defendants  did  not  know  wlmt  the 
package  contained,  they  I'cfused  to  receive 
and  carry  it;  the  plea  was  held  bad,  for 
that  a  carrier  has  no  general  rigjit  in  any 
case  and  under  all  cireumstaiices  to  rcviuire 
to  be  informed  of  the  contents  of  pack- 
ages tendered  to  them  to  lie  carried. 

(fl)  Sewall  ;■.  Allen,  6  Wnid.  335  ;  Tun- 
nel! V.  ]'ctlijohn,  2  Harring.  (P)el.),  48; 
Citizens  Bank  v.  Is'antuckct  Steamboat 
Co.  2  Story,  16;  Johnson  v.  The  Mid 
land  Railway  Co.  4  Exch.  367. 
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obliged  to  receive  them  until  he  is  ready  to  set  forth  on  his 
route.  (A) 

A  common  carrier  may  make  what  contract  he  will  as  to  his 
compensation ;  but  a  tender  of  his  usual,  or  of  a  reasonable 
compensation,  obliges  him  to  carry ;  (i)  and  when  he  cames 
without  special  agreement,  this  is  all  the  compensation  he  can  re- 
cover. In  the  absence  of  special  agreement,  he  must  treat  aU  per- 
sons alike ;  but  it  is  said  that  he  is  under  no  obligations  at  com- 
mon law  to  charge  equal  rates  of  carriage  to  all  his  customers,  (j) 
Where  required  by  statute  to  make  reasonable  and  equal  charges 
against  all,  he  cannot,  by  by-laws  or  rules,  discriminate  as  to 
amounts  or  modes  of  computation  between  persons  according 
to  their  occupations,  but  must  carry  the  same  amount,  the  same 
distance,  for  the  same  price,  for  all  persons,  [k) 

AU  carriers  are  held  to  act  by  their  agents,  and  to  be  respon 
sible  for  the  acts  of  their  servants  and  agents,  under  the  com-- 
mon  rules  of  agency.  (1) 

K  the  character  of  the  goods  carried  is  substantially  changed 
by  a  cause  for  which  the  carrier  is  responsible,  the  owner  need 
not  receive  them,  and  the  carrier  is  responsible  for  their  whole 
value,  and  a  recovery  thereof  from  him  vests  the  property 
therein  in  him  ;  but  if  only  partially  injured,  the  carrier  is  liable 
only  to  the  extent  of  the  injury,  ftnd  the  property  in  the  goods 
remains  in  the  owner,  (m) 


SECTION    VIII. 

WHEN   THE   EESPONSIBILITT   BEGINS. 

As  soon  as  the  goods  are  delivered  and  received,  they  are  at 
the  risk  of  the  canier.     This  reception  of  them  may  be  specific 

(h)  Lane  v.  Cotton,  1  Ld.  Raym.  646,  v.  Great  Western  Railway  Co.  8  E.  L.  & 

652   s   c.  1  Comyns,  100,  105.  E.  447,  s.  o.  11    C.  B.  588;  Crouch  v. 

(/)  Harris  v.  Fackwood,  3  Taunt.  264.  The  London  Railway  Co.  2    Car.  &  K 

I  )■)    Baxendalo    v.    Eastern    Counties  789. 

Railway  Co.  9.3  Eng.  C.  L.  63.  [l]  See  Machu  v.  Railway  Co.  4  Exch. 

(k)  Pickfordf.  Grand  Junction  Railway  415,  and  Butcher  v.  L.  &.  S.  AV.  R.  Co. 

Co   10   AI.  &  W.  399;  Parker  v.    Great  16  C.  B.  13. 

Western  Railway  Co.  7  Man.  &  G.  253,  (m)  Haekett  v.  B.  C.  &  M.  R.  E.  Co. 

8  E.  L.  &  E.  426, 11  C.  B.  545  ;  Edwards  35  N.  H.  390. 
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or  general,  and  according  to  the  usage  of  his  business  ;  and  it 
may  be  actual  or  constructive,  (w)  But  the  delivery  to  the  car- 
rier is  not  complete  if  the  goods  are  still  in  charge  of  the  owner 
or  his  representative ;  the  delivery  must  place  the  goods  in  the 
custody  of  the  can-ier.  (o)     The  delivery  to  a  ship  is  complete 


(n)  Merriam  t).  The  Hartford  Eailroad 
Co.  20  Conn.  354. 

(o)  Brind  v.  Dale,  8  C.  &  P.  207.  It 
frequently  becomes  a  difficult  riuestion  of 
fact,  whether  goods  have  been  so  delivered 
to  a  carrier  as  to  be  in  his  custody  and 
under  his  control,  or  whether  they  still  con- 
tinue under  the  control  of  the  owner  or  his 
sci-viint.  There  are  several  cases  in  the 
books  which  have  turned  upon  this  ques- 
tion. Thus,  in  the  case  of  the  East  India 
Co.  11.  Pullen,  2  Stra.  690,  an  action  was 
brought  against  the  defendant  as  a  com- 
mon carrier,  on  an  undertaking  to  cafry 
for  hire  on  the  Eiver  Thames,  from  the 
ship  to  the  company's  warehouses.  It 
appeared  in  evidence  that  the  defendant 
was  a  common  lighterman,  and  that  it 
was  the  usage  of  the  company,  on  the  un- 
shipping of  their  goods,  to  put  an  officer, 
who  was  called  a  guardian,  into  the 
lighter,  who,  as  soon  as  the  lading  was 
taken  in,  put  the  company's  locks  on  the 
hatches,  and  went  with  the  goods  to  see 
them  safely  delivered  at  the  warehouse. 
It  appeared  that  such  was  the  couree  in 
this  case,  and  part  of  the  goods  were  lost. 
Upon  this  evidence,  liai/mond,  C.  J.,  was 
of  the  opinion  that  "  this  differed  from  the 
common  case,  this  not  being  any  trust  in 
the  defendant,  and  the  goods  were  not  to 
be  considered  as  c^■er  having  been  in  his 
possession,  but  in  the  possession  of  the  com- 
pany's servant,  who  had  hired  the  lighter 
to  use  liimself."  The  ])laintiff  was  accord- 
ingly nonsuited,  iio  in  the  ease  of  Tow- 
er V.  The  Ulica  &  S.  Eailroad  Co.  7  Hill 
(N.  Y.),  47,  where  an  action  was  brought 
to  charge  a  railroad  company  as  common 
carriers,  for  the  loss  of  an  overcoat  belong- 
ing to  a  passenger,  and  it  appeared  that 
the  coat  was  not  delivered  to  the  defend- 
ants, but  that  the  passenger,  having  placed 
it  on  the  seat  of  the  car  in  which  he  sat, 
forgot  to  take  it  with  him  when  he  left, 
and  it  was  afterwards  stolen  ;  it  was  held 
that  the  defendants  were  not  liable.  And 
Nihoii,  C.  J.,  said  :  "The  overcoat  was 
not  delivcreil  into  the  possession  or  custody 
of  the  defendants,  which  is  essential  to 
their  liability  as  carriers.  Being  an  ar- 
ticle of  wearing  apparel  of  present  use,  and 


in  the  care  and  keeping  of  the  traveller 
himself  for  that  purpose,  the  defendants 
have  a  right  to  say  that  it  shall  Ijc  regard- 
ed in  the  same  light  as  if  it  had  been  upon 
his  person.  Ko  carrier,  however  discreet 
and  I'iiiilant,  would  think  of  turning  his 
attention  to  property  of  the  )ja>^cii;;i;r  in 
the  situation  of  the  article  in  que  -tiun,  or 
imagine  that  any  responsibilif}'  attached 
to  him  in  respect  to  it."  On  the  other 
hand,  hi  Eoliinson  !'.  Dunmore,  2  B.  &  P. 
416,  it  appeared  in  evidence  that  the  plain- 
tiff, who  was  an  upholsterer,  having  oc- 
casion to  send  some  furniture  into  the 
country,  agreed  with  the  defendant  to  take 
the  same  ;  that  the  defendant  brought  his 
cart  to  the  plaintiff's  house,  where  the 
goods  were  loaded  in  the  presence  of  the 
plaintiff  himself,  and  with  the  assistance 
of  two  of  the  plaintiff 's  servants  ;  that  the 
plaintiff  having  observed  that  the  tarpau- 
lin which  the  defendant  had  brought  for 
the  purpose  of  covering  the  cart  was  too 
small,  the  defendant  said,  "  I  have  plenty 
of  sacks,  and  I  will  warrant  the  goods 
shall  go  safe  ;''  that,  on  account  of  the  de- 
fendant's being  a  stranger  to  the  plaintiff, 
the  latter  sent  one  of  his  own  porters  with 
the  cart,  who  would  otherwise  have  gone 
by  the  staue  ;  that  this  porter,  in  the  course 
of  the  journey,  paid  a  person  for  watching 
the  goods  one  night ;  and  that  the  goods 
in  the  course  of  the  journey  were  damaged 
by  rain.  Upon  these  facts,  the  jury,  un- 
der the  direction  of  Lord  Elclon,  before 
whom  the  case  was  tried,  found  a  verdict 
for  the  plaintiff.  And  a  rule  nisi  having 
been  obtained  for  setting  this  verdict  aside 
and  entering  a  nonsuit,  Chamhre,  J.,  said : 
"  This  is  a  very  clear  case.  The  defend- 
ant is  not  a  common  earner  by  trade,  but 
has  put  himself  into  the  situation  of  a  com- 
mon can-ier  by  his  particular  warranty. 
As  to  possession,  that  seems  clearly  proved 
by  the  circumstances  of  the  case  ;  the  de- 
fendant attends  with  his  horse  and  cart  at 
the  plaintiff's  house,  where  the  goods  are 
delivered  to  him  and  put  into  the  cart  by 
the  plaintiff's  servants.  This  is  a  com- 
plete possession.  How  is  this  affected  by 
the  presence  of  the  plaintiff's  servant  ■!  It 
has  been  determined,  that  if  a  man  travel 
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when  the  master,  or  mate,  or  other  agent  of  the  owner,  receives 
them,  either  at  the  ship,  or  on  the  wharf,  or  in  a  warehouse,  if 
such  deKvery  and  receipt  be  according  to  the  usage.  And  the 
owners  of  the  ship  forthwith  become  insm-ers  as  to  all  but  the 
cases  excepted  by  law,  or  by  the  bill  of  lading,  (p)  Delivery 
may  be  made  in  a  different  way,  or  at  a  different  time  or  place, 
from  that  which  is  usual,  or  notified  to  the  public  ;  such  differ- 
ence being  requested,  or  suggested  by  the  carrier,  or  his  agent, 
or  sactioned  by  him  by  receiving  the  goods  without  objection, 
and  entering  them  on  the  way-bill,  (q)  The  reponsibility  of 
the  carrier  is  fixed  by  his  acceptance  of  the  goods  without 
objection,  whatever  be  the  manner  of  the  delivery.  Nor  is  it 
necessary  to  complete  the  delivery  that  the  goods  should  be 


in  a  stage-coach,  and  take  his  portmanteau 
with  him,  though  he  has  his  eye  upon  the 
portmanteau,  yet  the  canier  is  not  ab- 
solved from  ins  responsibility,  but  will  be 
liable  if  the  portmanteau  be  lost.  In  this 
case  the  plaintiff,  for  greater  caution,  sends 
his  servant  with  the  goods,  who  pays  for 
watching  them,  because  he  apprehends 
danger  of  their  being  stolen.  So  the  man 
who  travels  in  a  stage  has  some  care  of 
his  own  property,  since  it  is  more  for  his 
interest  that  the  property  should  not  be 
lost  than  that  he  should  have  an  action 
against  the  carrier.  This  case  bears  no 
resemblance  to  that  cited  from  Strange, 
for  there  the  decision  proceeded  on  the 
usage  of  the  East  India  Company,  who 
never  intrust  the  lighterman  mth  their 
goods,  but  give  the  vvliole  charge  of  the 
property  to  one  of  their  own  officers,  who 
is  called  a  gnardian."  The  rule  was  ac- 
cordingly discharged.  See  also,  Richards 
V.  The  London  Railway  Co.  7  C.  B.  839  ; 
White  V.  Winnisimmet  Co.  7  Cush.  \55; 
Maybin  v.  Railroad  Co.  8  Rich.  L.  241  ; 
Midland  Railroad  Co.  o.  Bromley,  17  C. 
B.  372. 

(p)  Cobban  v.  Downe,  5  E.sp.  41.  But 
a  delivery  to  any  of  the  crew  is  not  suffi- 
cient, they  not  being  authorized  agents  for 
that  purpose.  Leigh  y.  Smith,  1  C.  &  P. 
638.  And,  generally,  a  delivery  to  a  ser- 
vant of  tlie  carrier  must  be  to  one  author- 
ized to  receive  the  goods.  Therefore, 
where  the  plaintiff  delivered  a  package  to 
the  driver  of  a  coach,  who  had  no  authori- 
ty to  receive  and  enter  it  on  the  way-bill, 
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but  consented  to  carry  it  on  to  the  next 
agent  and  have  it  entered ;  it  was  held  to 
be  no  delivery  to  the  carrier.  Blanchard 
V.  Isaacs,  3  Barb.  388.  The  master  of  a 
vessel  cannot  bind  the  owner  by  a  bill  of 
lading  for  goods  not  actually  put  on  board. 
Grant  v.  Norway,  2  E.  L.  &  E.  337,  s.  c. 
10  C.  B.  665  ;  Hubbersty  v.  Ward,  18  E. 
L.  &  E.  5151,  s.  c.  8  Exch.  330;  Coleman 
V  Rlclies,  29  E.  L.  &  E.  323,  s.  c.  16  C. 
B.  104. 

(7)  Therefore,  where  a  package  was  de- 
livered to  the  agent  of  a  stage-coach  com- 
pany, at  the  post-office,  where  the  stage 
was  standing,  and  not  at  the  office  of  the 
company,  to  be  carried  from  Boston  to 
Hartford,  and  was  entered  on  the  way-bill 
by  the  agent  when  he  received  it,  he  hav- 
ing previously  directed  the  person  who 
liad  tlie  care  of  the  package  to  bring  it  to 
the  post-office ;  and  the  package  was  lost 
before  leaving  Hartford ;  it  was  huM,  that 
the  owners  of  the  coach  were  liable  to  the 
owner  of  the  package  for  its  value,  the 
delivery  at  the  post-office  being  with  the 
assent  of  their  agent.  Phillips  v.  Earle, 
8  Pick.  182.  See  also,  Pickford  v.  The 
Grand  Junction  Railway  Co.  12  M.  &  W. 
766,  s.  c.  8  id.  372.  So  in  Powhatan 
Steamboat  Co.  v.  Appomattox  R.  R.  Co., 
24  How.  247,  it  was  decided,  that  after  a 
railroad  company  had  received  goods  into 
their  depot  on  Sunday,  their  duty  of  safe 
keeping  was  not  within  the  prohibition  of 
the  Virginia  Sunday  law,  and  if  the  goodn 
are  burned  the  company  is  responsible  fof 
the  loss. 
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entered  on  the  way-bill  or  freight-list,  or  any  written  memoran- 
dum made,  (r) 

The  same  person  may  be  a  common  carrier  and  also  a  ware- 
house-man, or  an  innkeeper,  or  a  wharfinger,  or  a  forwarding- 
merchant.  And  goods  may  be  delivered  to  him  and  lost  under 
cu-cumstances  which  would  render  him  liable  if  he  received 
them  as  a  carrier,  but  not  if  he  received  them  in  another  capac- 
ity, the  loss  not  having  occurred  through  his  negligence.  And 
it  is  sometimes  quite  difficult  to  determine  in  what  capacity  the 
goods  were  received,  (s) 


(r)  Citizens  Bank  v.  Nantucket  Steam- 
boat Co.  2  Story,  16,  35. 

(s)  See  the  case  of  Koherts  v.  Turner, 
12  Johns.  232,  cited  and  stated  fully  ante, 
p.  139,  note  (k).  The  point  considered  in 
that  case  came  under  discussion  again  in 
the  case  of  Teal  i-.  Scars,  9  Barb.  317. 
It  was  an  action  on  tlie  case  against  the 
defendants  as  common  carriers,  to  recover 
for  the  loss  of  a  case  of  goods.  The  facts 
were  as  follows :  On  the  6th  of  October, 
1846,  the  plaintiffs  shipped,  at  Albany, 
three  cases  of  goods  for  Buffalo,  on  a 
canal  boat.  A  bill  of  lading  was  made 
out  by  the  plaintiffs,  and  forwarded  by  the 
captain  of  the  canal  boat,  with  directions 
to  deliver  the  goods  in  the  bill  as  ad- 
dressed, and  collect  the  charges  for  trans- 
porting on  the  canal.  Tlie  three  cases 
were  marl^ed  on  the  bill,  "A  B.  Case, 
Chicago,  by  vessel,  care  of  Sears  ^^  Oriflith, 
Buffalo."  The  cases  were  received  by 
Sears  &  Griffith  (the  defendants),  at  Buf- 
falo, on  the  14th  of  (Jctober,  and  they 
paid  the  canal  charges,  indorsing  a  receipt 
therefor,  and  a  memorandum  of  tlie  receipt 
of  the  goods,  on  tlie  bill  of  lading.  The 
defendants  were  at  the  time  engaged  in 
the  forwarding  and  commission  business 
at  B.  Tliat  was  their  principal  business, 
but  they  were  interested  to  some  cxtcut  in 
a  transporting  line  on  the  canal,  and  also 
in  at  least  one  vessel  carrying  fi-cight  upon 
the  lakes.  On  the  ITtli  of  October,  the  de- 
fendants shipped  the  goods  on  board  the 
schooner  C,  a  transient  vessel  which  ran 
between  Buffalo  and  Chicago,  in  which 
thoy  had  no  interest.  They  took  the  cap- 
tain's receipt,  and  made  a  bill  of  lading 
for  the  goods,  agreeing  with  the  captain 
as  to  the  amount  of  freight  ho  should  re- 
ceive. The  vessel  was  a  good  one,  and 
her  captain  in  good  credit.  One  of  the 
eases  of  goods  was  lost  before  arriving  at 


Chicago.  Upon  these  facts  the  court  held, 
1 .  That  the  legal  import  of  the  memoran- 
dum was  not  that  the  goods  should  be 
stored  at  Buffalo,  and  that  the  defendants 
should  act  as  agents  of  the  plaintiffs  in 
procuring  a  carrier  of  them  from  Buffalo 
to  Chicago  ;  but  that  they  were  consigned 
to  the  defendants  at  B.,  with  a  request  or 
direction  that  they  should  be  carried,  by 
vessel,  from  B.  to  Chicago.  2.  That  the 
defendants,  receiving  the  goods  with  the 
accompanying  memorandum,  and  trans- 
porting or  causing  the  same  to  be  trans- 
ported by  vessel  to  Chicago,  were  to  be 
regarded  as  impliedly  contracting  to  carry; 
and  upon  such  a  receipt  the  risk  of  a  carrk-r, 
and  not  that  of  a  ivarehouse-man  or  foT' 
warder,  attached.  Roberts  i'.  Turner 
having  been  cited  for  the  defendants, 
Wriijht,  J.,  who  delivered  the  opinion  of 
the  court,  thus  endeavored  to  distinguish 
the  two  cases ;  "  We  are  referred  to 
Roberts  v.  Turner,  12  Johns.  232,  as  con- 
trolling this  ease.  That  case  was  decided 
in  1815.  But  Avithout  referring  to  the  act- 
ual condition  of  the  business  of  the  coun- 
try since  that  decision,  the  case  is  distin- 
guishable from  the  present.  In  that,  the 
whole  facts  showed  that  Turner  acted  but 
as  a  forwarder  of  the  goods.  He  kept  a 
store  at  Utica,  where  produce  was  left  by 
the  public  to  be  forwarded  by  boats  or 
wagons  to  Albany.  He  had  no  interest 
in  the  boats  or  wagons.  The  plaintiff 
know,  when  his  ashes  were  left  to  be  sent 
to  Albany,  that  Turner's  only  business,  in 
relation  to  the  carriage  of  goods,  consisted 
in  forwarding  them.  This  was  also  un- 
derstood by  the  public  ;  and  that  without 
any  concern  in  the  vc!^scls  by  which  the 
goods  were  forwarded,  or  any  interest  in 
the  freight,  they  were  stored  with  him 
merely  for  the  purpose  of  forwarding  by 
others ;    he  taking  upon  himself  the  ex- 
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The  principle  which  governs  these  cases  may  be  stated  thus. 
If  the  transportation  be  the  chief  thing,  and  the  deposit  of  the 
goods  on  a  wharf  or  in  a  building  be  for  a  short  time  only,  and 
merely  incidental  to  the  transportation,  and  the  owner  of  the 
goods  relinquishes  them  entirely  when  they  are  so  deposited, 
then  they  are  so  delivered  to  the  common  carrier  in  that  capac- 
ity, and  he  is  liable  for  them  accordingly,  (t)  Thus,  most  car- 
riers have  a  receiving-office,  or  depot,  or  station.  However  such 
a  place  be  called,  goods  once  delivered  and  received  there  are 
as  much  at  the  risk  of  the  carrier  as  if  they  were  packed  in  the 
wagon  or  car,  and  in  actual  motion,  (u)  But  if  they  are  de- 
posited even  in  such  receiving-office,  with  orders  not  to  trans- 
port them,  but  to  let  them  lie  until  further  instructions  shall  be 
given  by  the  owner,  the  carrier  has  not  received  them  for  car- 
riage ;  or,  in  other  words,  he  has  not  received  them  as  a  carrier, 
but  only  as  a  depositary,  (v)  As  soon  as  final  instructions  to 
transport  the  goods  were  received  by  the  carrier,  perhaps  his  ha- 
bility  in  that  character  would  begin.  But  not  if  the  goods  had' 
been  previously  deposited  there,  for  a  distinct  time,  and  an 
independent  purpose.     In  such  case  the  order  to  carry  would 

penses    of   tranportation,    for   which    ho  for  ordinary  neglect.     The  law  distinctly 

received  a  compensation  from  the  owners  defines   the   business   of  each,  and   their 

of  the  goods.     But  this  was  not  the  posi-  liabilities.       Whilst    the    warehouse-man 

tion  of  tlie  defendants  in  the  present  suit,  confines  himself  to  the  receipt  and  storage 

They  were  in  a  measure  engaged  in  the  of  goods  for  a  compensation,  and  a  for- 

carrying  business,  and  were  interested  to  warder  to  the  receipt   of  goods,   and   the 

some  extent  in  vessels  on  the  canal  and  forwarding  of  them   by   a  earner   other 

lakes.     They  kept  a  public  office  for  the  than  himself,  in  good  credit  and  in  safe 

transaction  of  their  business,  at  a  place  of  vessels,  they  only  assume  the  liability  of 

transshipment,  receiving  and  carrying  all  depositaries    for    hire.      But    if,    calling 

goods  that  might  be  directed  to  their  care,  themselves    forwarders,   they  so   act   and 

in  their  own  vessels  when  convenient,  and  conduct  their  business  as  to  lead  the  pub- 

in  such  other  vessels  as  they  could  employ  lie  to  regard  them  as  c.irriers,  and  employ 

on  terms  most  advantageous  to  themselves,  them  as  such,  without  intimation  of  their 

They  received  the  goods  in  question  di-  true  character,  the  liabihties  of  a  carrier 

rected  to  them,  which  were  destined  west  attach  to  them." 

on  the  lakes.     They  employed  a  vessel  to         (t)  Maving  v.  Todd,  1  Stark.  72.     And 
caiTy  them  forward,  making  out  a  new  see  Clarke  v.  Needles,  25  Penn.  St.  338 ; 
freight-bill,  and  returning  the  old  one,  and  Moses  v.  The  Boston  &  Maine  Railroad 
for  themselves  taking  the  captain's  receipt  Co.  4  Foster  (N.  H.),  71. 
for   the    goods.     Persons    ostensibly   en-         («)  Camden  &  Amboy  Railroad  Co.  v. 
gaged  as  forwarders  have,  in  this  State,  Belknap,  21  Wend.  3.54;  Woods  v.  De- 
become  numerous,  and  their  business  com-  vin,  13  111.  746  ;  Moses  v.  Boston  &  Maine 
plicated  and  extensive.     The  rigid  rules  Railroad  Co.  4  Foster  (N.  H.),  71. 
of   the    common    law   make    the    carrier         («)  Piatt  v.  Hibbard,  7    Cowen,  497; 
assume    the    liability  of   an    insm-er    of  Moses  v.  Boston  &  Maine  Railroad  Co, 
jroperty,  whilst    the  warehouse-man  and  4  Foster  (N.  H.),  71. 
forwarder  are  but  answerable  as  bailees. 
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have  no  further  operation  than  an  order  by  an  owner  to  carry 
goods  in  the  owner's  possession.  It  attaches  no  liability  until 
the  order  is  executed,  or  begins  to  be  executed.  So,  if  goods 
are  deposited  with  one  who  is  a  carrier,  but  distinctly  for  the 
purpose  of  warehousing  them,  the  depositary  is  answerable  only 
for  negligence ;  and  if  afterwards  he  is  ordered  to  carry,  and 
undertakes  to  carry  the  same  goods,  his  peculiar  liability  as  car- 
rier does  not  begin  until  he  begins  to  carry,  or  moves  the  goods, 
or  prepares  them  for  carriage,  taking  them  as  it  were  anew  into 
his  possession  for  this  specific  purpose. 

The  delivery  to  a  carrier  must  be  known  to  the  carrier,  in 
order  to  create  a  responsibility  on  his  part,  (w)  If  goods  are 
left  in  his  depot  or  receiving-office,  -with  no  notice  to  him,  and 
no  knowledge  by  him,  he  is  not  then,  in  general,  bound  to  any 
care  or  charge  of  them.  But  usage,  or  terms  made  public  by 
advertisement,  might  raise  such  an   obligation,  (x)     As  if  he 


*  (j«)  Sehvay  v.  HoUoway,  1  Ld.  Eaym. 
46;  Buokman  v.  Levi,  3  Camp.  414; 
Packard  v.  Getman,  6  Cowen,  757. 

(x)  Mechanics  &  Traders  Bank  r.  Gor- 
don, 5  La.  An.  604.  The  case  of  Mcr- 
riam  i^.  The  Hartford  Railroad  Co.  20 
Conn.  354,  is  very  strong  to  this  point. 
In  that  case,  certain  goods,  designed  to 
bo  transported  by  the  defendants,  as  com- 
mon carriers,  from  New  York  to  Meri- 
den,  in  Connecticut,  were  delivered  in 
New  York,  in  the  usual  manner,  on  the 
defendants'  private  dock,  which  was  in 
their  exclusive  use  for  the  purpose  of  re- 
ceiving property  to  be  transported  by  them. 
It  was  held,  that  such  delivery  was  a  good 
delivery  to  the  defendants  to  render  them 
liable  for  the  loss  of  the  goods,  although 
neither  they  nor  their  agent  were  other- 
wise notified  of  such  delirery.  And 
Storrs,  J.,  said :  "  A  contract  with  a  com- 
mon carrier  for  the  transportation  of  prop- 
erty being  one  of  bailment,  it  is  necessary, 
in  order  to  charge  him  for  its  loss,  that  it 
be  delivered  to  and  accepted  by  him  for 
that  purpose.  But  such  acceptance  may 
be  either  actual  or  constructive.  The 
general  rule  is,  that  it  must  be  delivered 
into  the  hands  of  the  carrier  himself,  or  of 
his  sei-vant,  or  some  person  autliorized  by 
him  to  receive  it ;  and  if  it  is  merely  de- 
posited in  the  yard  of  an  inn,  or  upon  a 
wharf  to  which  the  carrier  resorts,  or  is 
(ila'^ed  in  the  carrier's  cart,  vessel,  or  car- 


riage, without  the  knowledge  and  accept- 
ance of  the  carrier,  his  servants  or  agents, 
there  would  be  no  bailment  or  delivery  of 
the  property,  and  he,  consequently,  could 
not  be  made  responsible  for  its  loss.  Ad- 
dison on  Cont.  809.  But  this  rule  is  sub- 
ject to  any  conventional  arrangement  be- 
tween the  parties  in  regard  to  the  mode  of 
delivery,  and  prevails  only  wliere  there  is 
no  such  arrangement.  It  is  competent  for 
them  to  make  sucii  stipulations  on  tlie 
subject  as  they  see  fit ;  and  when  made, 
tliey,  and  not  the  general  law,  are  to 
govern.  If,  therefore,  they  agree  that  the 
property  may  be  deposited  for  transporta- 
tion at  any  particular  place,  and  without 
any  express  notice  to  the  carrier,  such  de- 
posit merely  would  be  a  sufficient  dehvery. 
tS(_)  if,  in  this  case,  the  defendants  had  not 
agreed  to  dispense  with  express  notice  of 
the  delivery  of  the  property  on  their  dock, 
actual  notice  thereof  to  them  would  have 
been  necessary ;  but  if  there  was  such  an 
agreement,  the  deposit  of  it  there,  merely, 
would  amount  to  constructive  notice  to  the 
defendants,  imd  constitute  an  acceptance 
of  it  by  them.  And  we  have  no  doubt, 
that  the  ])roof  by  the  plaintift'  of  a  constant 
and  habitual  practice  and  usage  of  the  de- 
fendants to  receive  property  at  thefr  dock 
for  transportation,  in  the  manner  in  which 
it  was  deposited  by  the  plaintiff,  and  with- 
out any  special  notice  of  such  deposit,  waa 
competent,  and  in  this  case  sufficient  to 
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had  advertised  that  parcels  properly  directed  might  be  put  into 
his  box,  that  adequate  provisions  had  been  made  for  their  safety, 
and  that  he  should  hold  himself  responsible  for  them,  he  would 
in  such  ease  undoubtedly  be  held  to  this  responsibility.  And 
the  knowledge  of  his  authorized  agent  is  his  knowledge,  (y) 
But  not  every  one  employed  by  him  is  his  agent  in  such  wise 
as  to  charge  him  with  this  responsibility,  (z)  Drivers  of  stage- 
coaches, or  conductors  of  cars,  may  be  in  the  habit  of  carrying 
goods  generally,  in  parcels  of  some  particular  kind,  on  their  own 
account,  receiving  themselves  the  pay,  and  not  accounting  for 
it  to  their  employers.  One  who  delivers  goods  to  such  a  person 
for  carriage,  knowing  that  he  carries  them  only  in  this  way,  and 
that  no  part  of  the  compensation  he  receives  goes  to  his  em- 
ployer, cannot  hold  that  employer  liable  for  loss  of  the 
goods,  (a)  But  the  employing  carrier  cannot  defend  himself  by 
showing  that  his  servant  carried  his  goods  on  his  separate 
account,  and  for  his  separate  gain,  provided  the  owner  did  not 


ehow  a  public  offer,  by  the  defendants,  to 
receive  property  for  that  purpose,  in  that 
mode;  and  that  the  delivery  of  it  there 
accordingly,  by  the  plaintiff,  in  pursuance 
of  such  offer,  should  be  deemed  a  compli- 
ance with  it  on  his  part ;  and  so  to  consti- 
tute an  agreement  between  the  parties,  by 
the  terms  of  wliich  the  property,  so  de- 
posited, should  be  considered  as  delivered 
to  the  defendants  without  any  further  no- 
tice. Such  practice  and  usaire  was  tanta- 
mount to  an  open  declaration,  a  public 
advertisement,  by  the  defendants,  that 
such  a  delivery  should,  of  itself,  be  deemed 
an  acceptance  of  it  by  them,  for  the  pur- 
pose of  transportation  ;  and  to  permit  them 
to  set  up  against  those,  who  had  been 
thereby  induced  to  omit  it,  the  formality 
of  an  express  notice,  which  had  thus  been 
waived,  would  be  sanctioning  the  greatest 
injustice  and  the  most  palpable  fraud. 
The  present  case  is  precisely  analogous 
to  that  of  the  deposit  of  a  letter  for  trans- 
portation in  the  letter-box  of  a  post-office, 
or  foreign  packet  vessel,  and  to  that  of  a 
deposit  of  articles  for  carriage  in  the  pub- 
lic box  provided  for  that  purpose,  in  one 
of  our  express  offices  ;  where  it  would 
surely  not  be  claimed  that  such  a  delivery 
would  not  be  complete,  without  actual 
notice  thereof  to  the  head  of  these  estab- 
lishments or  their  agents." 

(y;  Burrell  v.  North,  2  Car.  &  K.  680 ; 


Davy  V.  Mason,  1  Car.  &  M.  45  ;  D'An- 
jou  V.  Deagle,  3  Har.  &  J.  206. 

(2)  But  the  agent  must  have  an  author- 
ity for  this  purpose,  or  be  held  out  as 
having  it.  Therefore,  where  a  common 
carrier  sent  his  wagon  to  Nashville  with  a 
load  of  cotton,  and  the  driver  was  a  young 
negro  who  had  never  been  allowed  to  make 
contracts  for  hauling,  and  who  had  never 
before  been  intrusted  with  the  wagon  and 
team  alone,  and  who  was  particularly  in- 
structed to  bring  home  a  load  of  salt,  and 
not  to  receive  goods  of  any  kind  for  car- 
riage, notwitlistanding  which  he  did  re- 
ceive goods  for  carriage,  and  the  goods 
were  damaged  ;  it  was  hdd,  that  the  owner 
of  the  team  was  not  liable.  Jenkins  v. 
Picket,  9  Yerg.  480. 

(« )  Thus,  where  a  ship  is  not  put  up  for 
freight,  but  employed  by  the  owner  on  his 
own  account;  and  the  master  receives 
goods  of  another  per.-^on  on  board  as  part 
of  his  privilege,  taking  to  himself  the 
freight  and  commissions,  the  owner  of  the 
ship  is  not  liable  in  case  of  embezzlement, 
or  for  the  conduct  of  the  master  in  relation 
to  such  goods.  King  y.  Lenox,  19  Johns. 
2.'i5.  See  also,  Butler  v.  Basing,  2  C.  & 
P.  613;  Reynolds  v.  Toppan,  15  Mass. 
370 ;  Citizens  Bank  v.  Nantucket  Steam- 
boat Co.  2  Story,  16  ;  Allen  v.  Sowall,  2 
Wend.  327,  6  id.  335 ;  Walter  v.  Brewer, 
11  Mass.  99. 
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know  the  state  of  the  case,  but  believed  that  the  employer  was 
the  carrier,  and  the  servant,  his  receiver  of  goods  for  carriage, 
and  was  justified  by  the  apparent  facts  of  the  case  in  so  believ- 
ing, (b) 

A  ship  may  be  a  common  carrier,  whether  in  the  hands 
of  her  owner,  or  chartered  by  him  to  another.  But  she  may  be 
chartered  in  two  ways.  If  the  hirer  provides  and  pays  the  oHi- 
cers  and  crew,  in  this  case  the  owner  is  not  more  liable  for  their 
acts  than  if  he  had  sold  the  ship,  (c)  If  the  owner  agrees  to 
man  the  ship,  and  then  the  hner  hires  ship,  officers,  and  crew, 


(6)  Thus,  where  the  owners  of  a  stage- 
>;oach  employed  a  driver,  under  a  contract 
that  he  should  receive  a  certain  sum  of 
money  per  month,  and  the  compensation 
which  should  be  paid  for  the  caixiage  of 
small  parcels,  it  was  held,  that  the  owners 
would  be  answerable  for  the  negligence  of 
the  driver  in  not  delivering  a  parcel  of  that 
description,  intrusted  to  him  to  carry,  un- 
less this  arrangement  was  known  to  the 
proprietor  of  the  goods,  so  that  he  con- 
tracted with  the  driver  as  principal.  Bean 
V.  Sturtevant,  7  N.  H.  146.  See  also,  Al- 
len V.  Sewall,  2  AVend.  327,  s.  c.  6  id.  335  ; 
Hosea  v.  McCrory,  12  Ala.  349;  Chou- 
teau ^.  Steamboat,  16  Mo.  216  ;  Whit- 
more  V.  Steamboat  Caroline,  20  id.  513. 
See  also,  the  case  of  Farmers  and  Me- 
chanics Bank  v.  Champlain  Transporta- 
tion Co.  23  Vt.  186,  in  which  these  points 
are  thoroughly  considered.  See  tlie  facts 
of  the  case  stated  post,  p.  187,  note 
(s).  One  of  the  points  made  vn\s  whether 
the  defendants  were  to  be  held  as  common 
carriers  of  the  bank-bills  in  question. 
Upon  this  point  Redjidd,  J.,  said  :  "  It 
seems  to  us  that  when  a  natural  person, 
or  a  corporation,  whose  powers  are  alto- 
gether unrestricted,  erect  a  steamboat,  ap- 
point a  captain,  and  other  agents,  to  take 
the  entire  control  of  their  boat,  and  thus 
enter  upon  the  cai'rying  bitsincss,  froni 
port  to  port,  they  do  constitute  the  captain 
their  general  agent  to  carry  all  such  com- 
modities as  he  may  clioose  to  conti'act  to 
carry  within  the  scope  of  the  powers  of  the 
owners  of  the  boat.  If  this  were  not  so, 
it  would  form  a  wonderfiU  exception  to 
the  general  law  of  agency,  ami  one  in 
which  the  public  would  not  very  readily 
acquiesce.  There  is  hardly  any  business 
in  the  country,  where  it  is  so  important  to 
maintain  the  authority  of  ag^ints,  as  in  this 
matter  of  carrying,  by  these  invisible  cor- 


porations, who  have  no  local  habitation, 
and  no  existence,  or  power  of  action,  ex- 
cept through  these  same  agents,  by  whom 
almost  the  entire  carrying  business  of  the 
country  is  now  conducted.  If,  then,  the 
captains  of  these  boats  are  to  be  regarded 
as  the  general  agents  of  the  owners,  — 
and  we  hardly  conceive  how  it  can  be  re- 
garded otherwise,  —  whatever  commodi- 
ties, within  the  limits  of  the  powers  of  the 
owners,  the  captains,  as  their  general 
agents,  assume  to  carry  for  hire,  the  lia- 
bility of  the  owners  as  eamei-s  is  thereby 
fixed,  and  they  will  be  held  responsible 
for  all  losses,  unless,  from  the  course  of 
business  of  these  boats,  the  plaintiffs  did 
know,  or  ijpon  reasonable  inquiry  might 
have  learned,  that  the  captains  were  in- 
trusted with  no  such  authority.  Prima 
facie  the  owners  arc  liable  for  all  contracts 
for  carrying,  made  by  the  captains  or  other 
general  agents  for  that  purpose,  within  the 
powers  of  the  owners  tliemselves,  and  the 
onua  rests  upon  them  to  show  that  the 
plaintiffs  had  made  a  private  contract  with 
the  captain,  which  it  was  understood, 
should  bo  kept  from  the  knowledge  of  the 
defendants,  or  else  had  given  credit  cxclu- 
sivelyto  the  captain.  IButit  does  not  ap- 
pear to  us,  that  the  mere  fact  that,  the  cap- 
tain was,  by  the  company,  permitted  to 
take  the  perquisites  of  carrying  these  par- 
cels, will  be  sufficient  to  exonerate  the 
company  from  liability.  Their  suffering 
him  to  continue  to  carry  bank-bills  ought, 
we  think,  to  be  regarded  as  fi.xing  their 
responsibility,  and  allowing  the  captain  to 
take  the  perquisites,  as  an  arrangement 
among  themselves." 

(c)  James  v.  Jones,  3  Esp  27  ;  Vallejo 
V.  Wheeler,  Cowp.  143;  Frazer  v.  Marsii, 
13  East,  238;  Reynolds  v.  Toppau,  15 
]\Jass.  370. 
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of  the  owner,  the  owner  alone  is  in  general  responsible  for  the 
acts  of  Lhe  officers  and  men  in  reference  to  the  goods,  because 
his  possession  and  control  of  the  ship  for  that  voyage  are  suffi- 
cient to  render  hiin  thus  liable,  (d)  The  owner  of  the  ship  is 
certainly  liable  for  the  acts  of  those  whom  he  provides  and 
pays,  where  the  goods  were  laden  on  board  on  his  credit,  trust- 
ing to  him  as  the  owner  of  the  ship,  he  knowing  this  trust,  and 
by  his  words  or  conduct  authorizing  it,  and  so  accepting  the 
responsibility.  So  an  owner  of  a  ferry,  who  has  leased  it  and 
placed  the  lessee  in  possession,  is  not  Uable  for  loss  of  goods  in 
crossing  the  ferry,  (e) 


SECTION  IX. 

WHEN   THE   RESPONSIBILITY   ENDS. 

As  the  liability  of  the  carrier  begins  with  the  delivery  of  the 
goods  to  him,  so  it  continues  until  the  delivery  of  the  goods  by 
him.  For  he  is  bound  not  only  to  carry  them  to  their  destined 
place,  but  to  deliver  them  there  to  the  bailor,  or  as  the  bailor 
may  direct.  (/)  And  this  he  must  do  within  what  shall  be  a 
reasonable  time,  judging  from  all  the  circumstances  of  the 
case ;  (g-)  and  within  the  proper  hours  of  business,  when  the 
goods  can  be  received  and  properly  stored,  (h)      As  to   what 

(rt)  Parish  u.  Crawford,  Stra.  1251  ;  discharged.  Marshall,  &c.  v.  Am.  Ex- 
Emery  I).  Horsey,  4  Greenl.  407;  Mcln-  press  Co.  7  Wis.  1. 

tire  y.  Browne,  1  Johns.  229.  {g)  Hand   i:  Baynes,   4   WTiart.   204; 

(e)  Ladd.w.Chotard,  Minor  (Ala.),  366.  Favor  v.  Philbrick,  5   N.  H.  358;  Wal- 

tf)  Golden  v.  Manning,  3  VVils.  429.  lace  v.  Vigus,  4   Blackf.  260;  Nettles  w. 

s    c    2   W.  Bl.  916;  Hyde   v.  Trent   &  Railroad  Co.  7  Rich.  L.  190;  Raphael  v. 

Mersey  Navigation    Co.    5   T.   R.   389 ;  Pickford,  6  Scott,  N.  R.  478. 
Warden  v.  Monrillyan,  2  Esp.  693  ;  Storr         (A)  Eagle  v.  White,  6  Whart.  505.     In 

V.  Crowley,  McClel.  &  Y.  129;  Gibson  ;;.  this  case  the  defendants,  who  were  com- 

Culver   17' Wend.  305;  Fisk  u.  Newton,  mon  carriers  on  the  railroad  from  Phila- 

1    Den'io,   45;    Ostrander   v.   Brown,    15  delphia  to  Columbia,  undertook  to  carry 

Johns.   39  ;   Eagle   v.    White,    6    Whart.  certain  boxes  of  goods  belonging  to  the 

505  ■  McHenry  v.  Railway  Co.  4  Han-ing.  plaintiffs  from  Philadelphia  to  Columbia. 

(Dei )    448 ;   Adams   v.    Blankenstein,  2  The  cars  arrived  at  the  latter  place  about 

Gal.  413.     The  bailor  undei-takes  also  that  sunset  on  a  Saturday  evening,  and  by  the 

a  nroner  person  shall  be  at  the  destination  direction  of  the  plaintiffs  were  placed  on  a 

of  the  goods,  and  in  default  thereof,  the  lia-  sideling.     The  plaintiffs  declined  receiving 

bility  of  the  carrier,  upon  due  notice,  is  the  goods  that  evening  on  the  ground  that 
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constitutes  delivery,  regard  must  be  had  to  all  the  facts  bearing 
upon  the  question,  and  especially  to  the  character  of  the  trans- 
action, and  the  interest  of  the  parties,  in  order  to  ascertain  if 
the  dehvery  be  such  as  the  nature  of  the  case  admits,  (i) 


it  was  too  late ;  whereupon  tlie  agent  of 
the  defendants  left  tlie  cars  on  the  sideling, 
taking  with  him  the  keys  of  the  padlocks 
with  which  the  cars  were  fastened,  and 
pronaised  to  return  on  Monday  morning. 
Tlie  ears  remained  in  this  situation  until 
Monday  morning,  when  they  were  opened 
by  the  plaintiffs  by  means  of  a  key  which 
fitted  the  lock ;  and  on  examination  it  was 
discovered  that  one  of  the  boxes  liad  been 
opened,  and  the  contents  carried  away ; 
held,  tliat  the  defendants  were  liable  to  the 
plaintiffs  for  the  value  of  tlie  goods  lost. 
Huston,  J.,  dissented.  —  So  in  Monvin  v. 
Butler,  17  Conn.  138,  where  the  defend- 
ant, who  was  a  common  carrier,  received 
from  the  plaintiff  a  package  of  money,  to 
convey  it  from  S.  to  P.  and  to  deliver  it 
at  the  bank  in  P. ;  it  appeared  that  when 
the  defendant  an-ived  at  P.  the  bank  was 
shut ;  that  he  went  twice  to  the  house  of 
the  cashier,  and  not  finding  him  at  home, 
brought  the  money  back,  and  offered  it  to 
tlie  plaintiff,  who  declined  to  accept  it ; 
and  that  the  defendant  then  refused  to  be 
further  responsible  for  any  loss  or  accident ; 
it  was  held  that,  in  the  absence  of  any 
special  contract  (none  being  proved  in 
this  case),  these  facts  did  not  constitute  a 
legal  excuse  to  the  defendant  for  the  non- 
performance of  his  undertaking.  And 
Hinman,  J,,  said:  "That  there  may  be 
circumstances  which  would  excuse  a  car- 
rier from  the  delivery  of  a  package  is 
doubtless  true,  but  there  is  nothing  stated 
in  this  motion  that  ought  to  have  that 
effect.  That  the  bank  was  shut  wlien  the 
canier  went  there,  can  amount  to  notliing, 
unless  it  appeared  further  that  he  went 
there  at  a  proper  time,  during  the  ordi- 
nary business  hours ;  and  even  then  we 
could  not  say,  as  matter  of  law,  that  tliis 
would  be  a  legal  excuse.  It  would  de- 
pend upon  tlie  degree  of  diligence  which 
the  carrier  used,  to  let  the  officers  of  llie 
bank  know  that  he  had  a  package  to  de- 
liver there.  No  question  of  this  sort  was 
raised  on  the  trial  below,  nor  does  it  ap- 
Dear  that  there  was  any  foundation  on 
which  it  could  have  been."  See  also, 
ffiU   V.   Humphi-eys,   5    W.   &   S.    1^3; 


Young  V.  Smith,  3  Dana,  91  ;  Storr  v. 
Crowley,  McClel.  &  Y.  1 29.  The  question, 
what  constitutes  a  sufficient  delivery,  is 
well  illustrated  by  the  case  of  De  Mott 
V.  Laraway,  14  Wend.  225.  The  de- 
fendant in  that  case  was  the  owner  and 
master  of  a  canal  boat,  and  received  on 
board  his  boat  at  Troy  a  hogshead  of 
molasses  and  other  goods  belonging  to  the 
plaintiffs,  to  be  transported  to  Kidder's 
ferry,  being  a  landing  place  nearest  to 
Earmersvilie,  where  the  plaintiffs  trans- 
acted business.  All  the  goods  were  safe- 
ly transported  and  delivered  to  the  plain- 
tiffs except  the  hogshead  of  molasses. 
The  boat  arrived  at  Ividder's  ferry,  and, 
in  the  attempt  to  hoist  the  hogshead  of 
molasses  into  a  warehouse,  the  usual  place 
for  the  delivery  of  goods  for  Farmorsville, 
the  fiiU  (part  of  the  machinei-y  for  hoisting 
attached  to  the  warehouse)  broke,  and  the 
hogshead  fell  back  into  the  boat,  was 
store,  and  most  of  the  molasses  lost.  At 
the  time  of  the  accident  the  hogshead  was 
clear  of  the  boat,  and  almost  up  to  the  sill 
of  the  door  of  the  warehouse.  One  of  the 
plaintiflFs  was  present,  and  had  wagons 
there  in  which  some  of  the  goods  were 
loaded.  It  was  held,  that  the  defendant 
was  liable  for  the  loss.  Sutherland,  J,, 
said ;  "  Laraway  ^^■as  a  common  earner 
upon  the  canal,  and  as  such  undertook  to 
transport  the  defendant's  goods  from  Troy 
to  Ividder's  ferry.  This  nccessaj'ily  in- 
cluded the  duty  of  delivering  the  goods 
there  in  safety.  Tliey  were  all  thus  deliv- 
ered except  a  hogshead  of  molasses,  which 
was  stove  in  the  act  of  being  unladen  ;  as 
they  were  hoisting  it  from  the  boat  with  a 
tackle  attached  to  a  storehouse  upon  the 
liank  of  the  canal,  the  ro|io  broke,  and  the 
hogshead  fell  back  into  the  boat,  and  most 
of  the  molasses  was  lost.  Although  one 
of  the  plaintiflFs  was  present,  there  is  no 
pretence  that  he  had  accepted  the  molasses 
as  delivered  previously  to  the  accident,  or 
that  he  had  anything  to  do  with  the  deliv- 
ery. The  dcliveiy  was  not  complete 
when  the  accident  occurred,  and  the  goods 
were  still  at  the  risk  of  the  carrier.  It  is  a 
matter  of  no  importance  that  the  machin- 


(j)  Miller  v.  Steam  Navigation  Co.,  10    N.  Y.  (6  Seld.)  431 ;  Hall  v.  Richtrdsou, 

16  Md.  396. 
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But  if  there  is  delay  through  an  accident  or  misfortune,  and 
the  carrier  afterwards  delivers  the  goods  as  soon  as  may  be,  he 
is  not  responsible  for  the  effect  of  the  delay,  although  it  was  not 
occasioned  by  "the  act  of  God  or  the  public  enemy,"  and 
might  possibly  have  been  prevented;  for  as  to  the  time  of  the 
delivery  he  is  not  bound  to  more  than  diligence,  nor  responsi- 
ble unless  for  the  want  of  due  diligence ;  his  liability  as  to  the 
time  of  delivery  being  quite  distinct  from  his  liability  for  the 
delivery  itself,  (_;')  And  it  has  been  held,  that  it  is  not  a  suffi- 
cient excuse  on  the  part  of  the  consignee  (a  bank)  for  refusing 
to  receive  packages  that  they  are  tendered  after  banking  hours, 
and  that  the  vaults  are  locked  and  the  cashier  gone  to  his  resi- 
dence with  the  keys,  (k)  It  seems,  however,  that  if  he  has  made  an 
express  agreement  to  deliver  by  a  specified  time,  delay  caused 
by  unavoidable  accident  will  be  no  excuse  ;  (l)  and  it  has  been 
held  in  New  York,  that  a  delay  to  transport  freight  in  the  usual 
time,  will  subject  a  railroad  corporation  to  damages,  where  the 
delay  is  caused  by  sudden  and  wrongful  refusal  to  work,  by  the 
servants  of  the  company,  {m) 

If  the  consignee  refuse  to  receive  the  goods,  or  cannot  receive 
them,  or  is  dead,  or  absent,  this  will  excuse  delay  in  delivery, 
but  not  absolve  the  carrier  from  all  duty  or  responsibility ;  for 
he  is  stiU  bound  to  make  all  reasonable  efforts  to  place  them  in 
the  hands  of  the  consignee,  and  when  these  are  ineffectual,  to 

ery  employed  in  unlading  the  boat  was  at-  still  continues.  Id.  Therefore,  where  the 
tached  to  and  belonged  to  a  store  on  the  defendants  contracted  to  carry  the  plain- 
bank  of  the  canal,  and  not  to  the  carrier's  tiff's  goods  from  Liverpool  to  Leghorn, 
boat.  It  was  pro  hoc  vice  his  tackle,  and  and  on  the  vessel's  an-ival  at  Falmouth, 
he  was  responsible  for  its  sufficiency,  in  the  course  of  her  Toyagc,  an  embargo 
When  the  responsibility  of  a  common  car-  was  laid  on  her,  "  until  the  further  order  of 
rier  has  begun,  it  continues  until  there  has  Council ; "  it  was  hdd,  that  such  embargo 
been  a  due  delivery  by  him."  See  also,  only  suspended,  but  did  not  dissolve,  the 
Graff  c.  Bloomer,  9  Penn.  St.  114.  contract  between  the  parties ;  and  that  even 
()■)  Parsons  v.  Hardy,  14  Wend.  215;  after  two  years,  when  the  embargo  was 
Dows  V.  Cobb,  12  Barb.  310, 320 ;  Wibert  taken  off,  the  defendants  were  answerable 
V.  The  New  York  &  Erie  R.  R.  Co.  2  to  the  plaintiff  for  damages  for  the  non- 
Kern  245  ■  Scoville  v.  Griffith,  id.  509 ;  performance  of  their  contract.  Hadley  v. 
Boyle  V.  McLaughlin,  4  Har.  &  J.  291 ;  Clarke,  8  T.  R.  259.  See  also,  Hadley  y. 
Hadley  v.  Clarke,  8  T.  R.  259;  Lowe  w.  Baxendale,  9  Exch.  341. 
Moss,  12111.  477.  See  Han-ell  v.  Owens,  {k)  Marshall  u.  Am.  Express  Co.,  7 
1    Dev.    &  B.   273,   contra. — But  if  the  Wis.  1. 

carrier  is  prevented  by  any  cause  from  de-  (I)  Harmony  «.  Bingham,  1  Duer,  209, 

Uvering  goods  in  due  time,  his  liability  to  (m)  Blackstoek  v.  New  York  &Erie  B. 

deliver"  them   within   a  reasonable   time,  R.  Co.  10  N.  Y.  (6  Seld.),  48. 
after  the  cause  of  detention  is  removed, 
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take  care  of  the  goods  for  the  owner,  by  holding  them  himself, 
or  lodging  them  with  sioitable  persons  for  him ;  and  such  per- 
sons then  become  bailees  of  the  owners  of  the  goods,  (n) 

But  the  question  of  reasonableness  of  time  disappears  when 
the  parties  have  made  their  time  certain  by  the  special  agree- 
ment. Then  it  must  be  precisely  adhered  to.  Any  delay  is  a 
failure  and  a  breach  of  the  contract,  (o)  And  where  there  is  a 
custom  which  would  wholly  excuse  the  carrier  from  delivering 
the  goods,  still,  if  he  make  an  express  promise  to  deliver,  he  is 
bound  by  this  promise,  and  the  custom  becomes  inoperative. 

In  general,  the  delivery  of  the  goods  must  be  to  the  owner  or 
consignee  himself,  or  to  his  agent,  (p)  or  they  must  be  carried  to 
bis  residence,  or  they  may  be  taken  to  his  place  of  business, 
where,  from  the  nature  of  the  parcels,  this  is  the  more  appropri- 
ate place  for  their  delivery.  -  Nor  is  it  sufficient  that  they  are 
left  at  the  public  office  of  the  can-ier,  unless  there  be  express  per- 
mission for  this,  or  a  usage  so  established  and  well  known  as 


(n)  Ostrander  v.  Brown,  15  Johns.  39  ; 
Fisk  V.  Newton,  1  Denio,  45.  In  this  last 
case  the  consignee  of  certain  keg:s  of  but- 
ter, sent  from  Albany  to  New  York  by  a 
freight  barge,  was  a  clerk,  having  no  place 
of  business  of  his  own,  and  whose  name 
was  not  in  the  city  directory,  and  who  was 
not  known  to  the  carrier,  and  after  reason- 
able inquiries  by  the  carrier's  agent  could 
not  be  found.  It  was  held,  that  the  carrier 
discharged  himself  from  further  responsi- 
bility, by  depositing  the  property  with  a 
storehouse  keeper,  then  in  good  credit, 
for  the  owner,  and  taking  his  receipt  for 
the  same,  according  to  the  usual  course  of 
business  in  tliat  trade,  although  the  butter 
was  subsequently  sold  by  the  storehouse 
keeper,  and  the  proceeds  lost  to  the  owner 
by  his  failure.  And  Jeweti,  J.,  said  : 
"  When  goods  are  safely  conveyed  to  the 
place  of  destination,  and  the  consignee  is 
dead,  absent,  or  refuses  to  receive,  or  is 
not  known,  and  cannot,  after  due  efforts 
are  made,  be  found,  the  earner  may  dis- 
charge himself  from  further  responsibility 
by  placing  the  goods  in  store  with  some 
responsible  third  person  in  that  business, 
at  the  place  of  delivery,  for  and  on  ac- 
count of  tlie  owner.  AVhen  so  delivered, 
the  storehouse  keeper  becomes  the  bailee 
and  agent  of  the  owner  in  respect  to  such 


goods."  See  also.  Stone  v.  Waitt,  31  Me. 
409  ;  Hemphill  v.  Chenie,  6  W.    &  S.  62. 

(o)  Hand  v.  Baynes,  4  Whart.  204, 
214 ;  Paradine  v.  Jane,  Aleyn,  27  ;  Breck- 
nock Co.  V.  Pritehard,  6  T.  R.  750.  But 
see  Dows  v.  Cobb,  12  Barb.  310,  321. 

(p)  See  cases  cited  ante,  p.  1 83,  note  (f). 
In  Lewis  v.  The  Western  Railroad  Co., 
11  Met.  509,  it  was  held,  that  if  A,  for' 
whom  goods  are  transported  l^y  a  riiilroad 
company,  authorizes  B  to  receive  the  de- 
livery thereof,  and  to  do  all  acts  incident 
to  the  delivery  and  transportation  thereof 
to  A ;  and  13,  instead  of  receiving  the 
goods  at  the  usual  place  of  delivery,  re- 
quests the  agent  of  tlie  company  to  permit 
the  ear  which  contains  the  goods  to  be 
hauled  to  a  near  depot  of  another  railroad 
company,  and  such  agent  assents  thereto, 
and  assi.-ts  B  in  hauling  the  car  to  such 
depot,  and  B  there  requests  and  obtains 
leave  of  that  company  to  use  its  machin- 
ery to  remove  the  goods  from  tlie  car  ; 
then  the  company  that  transported  the 
goods  is  not  answerable  for  the  want  of 
care  or  skill  in  the  pei-sons  employed  in  so 
removing  the  goods  fi'om  the  ear,  nor  for 
the  want  of  strength  in  the  machinery 
used  for  the  removal  of  them,  and  cannot 
be  charged  with  any  loss  that  may  hap- 
pen in  the  course  of  such  deli\ery  to  A. 
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to  be  equivalent  to  such  permission,  {q)     But  a  delivery  of  the 
goods  in  accordance  with  the  labels  is  sufficient,  (r) 

Usage,  so  long  established,  so  uniform,  and  so  well  known 
that  it  must  be  supposed  that  the  parties  to  a  contract  knew  it, 
and  referred  to  it,  becomes,  as  it  were,  a  part  of  the  contract,  and 
may  modify  the  rights  and  duties  of  the  parties  in  an  impor- 
tant manner.  And  in  determining  what  is  a  sufficient  delivery 
of  goods  by  a  can-ier,  usage  has  frequently  great  influence,  (s) 
In  general,  as  we  have  said,  the  delivery  must  be  to  the  owner 
or  consignee,  or  his  authorized  agent.  But  if  the  goods  are  left 
at  his  residence,  or  (such  delivery  being  more  appropriate)  at  his 
place  of  business,  this  is  equivalent  to  a  delivery  into  his  per- 
sonal possession,  and  it  does  not  seem  that  any  personal  notice 


(q)  Gibson  v.  Culver,  17  Wend.  305. 
In  this  case  it  was  held,  that  it  is  compe- 
tent for  a  carrier  to  prove  that  the  uniform 
usage  and  course  of  tlie  business  in  which 
he  is  engaged,  is  to  leave  the  goods  at  liis 
usual  stopping-places  in  the  towns  to  which 
the  goods  are  directed,  loithout  notice  to  the 
consignees  ;  and  if  such  usage  be  shown  of 
so  long  continuance,  uniformity,  and  no- 
toriety, as  to  justify  a  jury  to  find  that  it 
was  known  to  the  plaintiff,  the  carrier  will 
be  discharged. 

(r)  Bristol  v.  R.  &  S.  E.  R.  R.  Co.  9 
Barb.  158. 

(s)  See  Farmers  &  Mechanics  Bank 
V.  Champlain  Transportation  Co.  16  Vt. 
52,  18  id.  131,  23  id.  186.  This  is  one  of 
the  strongest  cases  in  the  books  upon  this 
point.  The  defendants  were  common  car- 
riers on  Lake  Champlain,  from  Burling- 
ton to  St.  Albans,  toucliing  Port  Kent  and 
Plattsburg  long  enough  to  discharge  and 
receive  freight  and  passengers.  This  ac- 
tion was  brought  against  them  to  recover 
for  the  loss  of  a  package  of  bank-bills. 
It  appeared  in  evidence  that  the  package 
in  question,  which  was  directed  to  "  Rich- 
ard Yates,  Esi).,  Cashier,  Plattsburg;,  N. 
Y.,"  was  delivered  by  the  teller  of  the 
plaintiffs'  bank  to  the  captain  of  the  de- 
fendants' boat,  which  ran  daily  fi'om  Bur- 
lington to  Plattsburg,  and  thence  to  St. 
Albans ;  and  that,  when  the  boat  arrived 
at  Plattsburg,  the  captain  delivered  the 
package  to  one  Ladd,  a  wharfinger,  and 
that  it  was  lost  or  stolen  while  in  Ladd's 
po-isession.  No  notice  was  given  by  the 
cajjtain  of  the  boat  to  the  consignee  of  the 


arrival  of  the  package,  nor  had  he  any 
knowledge  of  it  until  after  it  was  lost. 
The  principal  question  in  the  case  was, 
whether  the  package  was  sufficiently  de- 
livered to  discliarge  tlie  defendants  from 
their  liability  as  carriers.  The  defendants 
offered  evidence  to  show,  that  a  delivery 
to  the  wharfinger,  without  notice,  under  the 
circumstances  of  the  case,  was  a  good  de- 
livery according  to  their  own  uniform 
usage,  and  the  usage  of  other  carriers 
similarly  situated.  'The  case  has  been  be- 
fore the  Supreme  Court  of  Vermont  three 
times,  and  that  court  has  uniformly  held, 
that  in  the  absence  of  any  special  contract, 
a  delivery  to  the  wharfinger  without  no- 
tice, if  warranted  by  the  usage  of  the 
place,  was  sufficient,  and  discharged  the 
defendants  from  all  liability.  When  the 
case  was  before  the  court  the  last  time, 
Eedfield,  J.,  in  delivering  the  judgment, 
said  :  "  If  the  law  fixes  the  extent  of  the 
contract,  in  every  instance,  in  the  manner 
assumed,  then,  most  undoubtedly,  are  the 
defendants  liable  in  this  case,  unless  they 
can  show,  in  the  manner  required,  some 
controlling  usage.  But  if,  upon  exami- 
nation, it  shall  appear  that  there  is  no  rule 
of  law  applicable  to  the  subject,  and  the 
extent  of  the  transit  is  a  matter  resting  al- 
together in  proof,  then  the  course  of  busi- 
ness at  the  place  of  destination,  the  usage 
or  practice  of  the  defendants,  and  other 
carriers,  if  any,  at  that  port,  and  at  that 
wharf,  become  essential  and  controlling 
ingredients  in  the  contract  itself."  Seu 
Richardson  v.  Goddard,  23  How.  28. 
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is  necessary.  Perhaps  it  may  always  be  presumed  that  the 
owner  of  goods  will  receive  information  if  they  are  left  at  his 
house  ;  and  if  not,  that  it  is  his  own  fault,  or  if  the  fault  of 
others,  not  that  of  the  carrier.  But  where  a  delivery  by  a  car- 
rier is  made  at  an  owner's  house,  but  not  in  a  usual  way,  as  if 
the  parcel  were  placed  in  a  dark  corner  of  an  entrance  or  back 
room,  without  attracting  notice  or  giving  information  to  any 
one,  this  circumstance  might  indicate  either  wrongful  motive 
or  culpable  negligence ;  and  such  delivery  would  not  be  a  suf- 
ficient one.  It  is  undoubtedly  best,  in  all  cases  of  delivery  not 
to  the  person  himself,  to  give  notice  to  him,  or  to  one  certainly 
authorized  to  receive  notice  for  him. 

Carriers  by  land  usually  deliver  the  goods  they  transport,  by 
carrying  them  to  the  owner,  or  where  he  directs.  And  gener- 
ally they  can  do  this  as  easily  as  they  can  bring  them  into  the 
town  where  he  lives.  But  this  is  not  the  case  with  one  important 
class  of  carriers  by  land ;  we  mean  railroads.  The  freight  cars 
can  go  only  where  the  rails  go,  and  these  terminate  in  the  sta- 
tion-house. If  the  goods  are  to  be  carried  further,  they  must  be 
laden  upon  wagons  or  other  carriages  for  that  purpose.  More- 
over, it  is  usual  for  the  consignor  by  raih'oad  to  send  to  the 
consignee  notice  of  the  consignment,  and  very  frequently  a  copy 
of  a  receipt,  which  seems  to  take  the  place  of  a  bill  of  lading, 
and  is  sometimes  framed  in  very  similar  terms.  And  the  arri- 
val of  the  goods  at  a  certain  hour  may  usually  be  calculated 
upon  with  great  certainty.  For  all  these  reasons;  and  some 
others,  it  seems  to  be  usual  with  railroads  not  to  send  the  goods 
out   of   their   depots,  (t)     There   is,  perhaps,  no   objection   to 


(()    Tlioraas   v.  Boston  &  Providence  tliiit   it   was   pointed   out  to  liim  by  the 

Eailroad  Co.  10  Met.  472.      Tliis  was  an  defendants'  agent,  Allen,  who  had  charge 

action  against  the  defondiints  us  common  of   tlie    depot ;    tiiat    the  teamster   then 

carriers,  to  recover  for  tlio  loss  of  a  roll  of  took   away  two    of  the    rolls,    and   soon 

leather.     It  appeared  in  evidence  that  four  after  called    again   and    inquired  for   the 

rolls  of  leather,  the  property  of  the  plain-  other  two  ;  that  he  was  directcil  where  to 

tiff,  were  deli\-ercd  to   the  defendants  at  look  for  them  ;  and  that  he  found  only 

Providence,  to  be  transported  to  Boston  ;  one.      The  court  held,   that  under  these 

that  they  were  so  transported,  and  were  circumstances,    the    defendants   were    not 

deposited  at  the  defendants'  depot  at  Bos-  liable    as    carriers.       Hubbard,   J.,    said  : 

ton ;  that  a  teamster,  employed    by   the  "  The  transpoitation   of   goods,  and   the 

plaintiff,  shortly  after  called  at  the  depot,  storage  of  goods,  arc  contracts  of  a  ditfer- 

with  abill  of  the  freight  receipted  by  the  ent  character;  and  though  one  person  or 

defendants,  and  inquired  for  the  leatlier ;  company  may  render  both  services,  yet 
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this  usage  strengthening  itself  into  law.    But  we  think  in  that 
case  that  the  railroad  carrier  should  give  notice  forthwith,  on 


the  two  contracts  are  not  to  be  confounded 
or  blended  ;  because  the  legal  liabilities 
attending  the  two  are  different.  The  pro- 
prietors of  a  railroad  transport  merchan- 
dise over  their  road,  receiving  it  at  one 
depot  or  place  of  deposit,  and  delivering 
it  at  another,  agreeably  to  the  direction  of 
the  owner  or  consignor.  But  from  the 
very  nature  and  peculiar  construction  of 
the  road,  the  proprietors  cannot  deliver 
merchandise  at  the  warehouse  of  the  owner 
when  situated  off  the  line  of  the  road,  as 
a  common  wagoner  can  do.  To  malce 
such  a  delivery,  a  distinct  species  of  trans- 
portation would  be  required,  and  would  be 
the  subject  of  «  distinct  contract.  They 
can  deliver  it  only  at  the  terminus  of  the 
road,  or  at  the  given  depot  where  goods 
can  be  safely  unladed,  and  put  into  a 
place  of  safety.  After  such  delivery  at  a 
depot  the  carriage  is  oompleted.  But, 
owing  to  the  great  amount  of  goods  trans- 
ported, and  belonging  to  so  many  differ- 
ent persons,  and  in  consequence  of  the 
different  hours  of  arrival,  by  night  as  well 
as  by  day,  it  becomes  equally  convenient 
and  necessary,  both  for  the  proprietors  of 
the  road  and  the  owners  of  the  goods, 
that  they  should  be  unladed,  and  de- 
posited in  a  safe  place,  protected  from 
the  weather,  and  from  exposure  to  thieves 
and  pilferers.  And  where  such  suitable 
warehouses  are  provided,  and  tlie  goods 
which  are  not  called  for  on  their  arrival  at 
the  places  of  destination,  are  unladed  and 
separated  from  the  goods  of  other  persons, 
and  stored  safely  in  such  wai-ehouses  or 
depots,  the  duty  of  the  proprietors  as  com- 
mon carriers  is,  in  our  judgment,  termi- 
nated. Tliey  have  done  all  they  agreed  to 
do ;  they  have  received  the  goods,  have 
transported  them  safely  to  the  place  of  de- 
livery, and,  the  consignee  not  being  pres- 
ent to  receive  them,  have  unladed  them, 
and  have  put  them  in  a  safe  and  proper 
place  for  the  consignee  to  take  them  away ; 
and  he  can  take  them  at  any  reasonable 
time.  The  liability  of  common  carriers 
being  ended,  the  proprietors  are,  by  force 
of  law,  depositaries  of  the  goods,  and  are 
bound  to  reasonable  diligence  in  the  cus- 
tody of  them,  and  consequently  are  only 
liable  to  the  owners  in  ease  of  a  want  of 
ordinary  care.  In  the  case  at  bar,  the 
goods  were  transported  over  the  defend- 
ants' road,  and  were  safely  deposited  in 
their  merchandise  depot,  ready  for  deliv- 


ery to  the  plaintiff,  of  which  he  had  notice, 
and  were  in  fact  in  part  taken  away  by 
him  ;  the  residue,  a  portion  of  which  was 
afterwards  lost,  being  left  there  for  his 
convenience.  No  agreement  was  made  for 
the  storage  of  the  goods,  and  no  furtlier 
compensation  paid  therefor ;  the  sum  paid 
being  the  freight  for  carriage,  wliich  was 
payable  if  the  goods  had  been  delivered  to 
the  plaintiff  immediately  on  the  anival  of 
the  cars,  without  any  storage.  Upon 
these  facts,  we  are  of  opinion,  for  the  rea- 
sons before  stated,  that  the  duty  of  the 
defendants,  as  common  carriers,  liad  ceased 
on  their  safe  deposit .  of  the  plaintiff's 
goods  in  the  merchandise  depot ;  and  that 
they  were  then  responsible  only  as  deposi- 
taries without  further  charge,  and  conse- 
quently, unless  guilty  of  negligence,  in  the 
want  of  ordinary  care  in  the  custody  of  the 
goods,  they  are  not  liable  to  the  plaintiff 
for  the  alleged  loss  of  a  part  of  the  goods." 
In  Norway  Plains  Co.  v.  Boston  &  Maine 
Railroad  Co.  1  Gray,  263,  it  is  decided, 
that  the  rule  requiring  carriers  to  make 
personal  delivery  to  the  consignee  does  not 
apply  to  railroads,  transportation  by  which 
more  resembles  sea-carriage  tlian  carriage 
by  means  of  wagons  and  similar  vehicles ; 
that  the  nature  of  transportation  of  freight 
by  railroad  is  such  that  the  implied  con- 
tract between  the  parties  is  that  the  com- 
pany will  transport  the  goods,  discharge 
them  from  the  cars  upon  a  suitable  plat- 
form, and  there  deliver  them  to  the  con- 
signee if  he  is  ready  to  receive  them,  and 
if  he  is  not,  that  they  will  place  them 
securely  and  keep  them  a  reasonable  time, 
ready  to  be  delivered  when  called  for ; 
that  from  this  view  of  the  duty  and  con- 
tract between  the  parties,  the  company 
are  first  common  carriers,  and  after  that 
warehouse-men,  responsible  as  the  former 
until  the  goods  are  removed  from  the  cars 
and  placed  upon  the  platform,  and  if,  on 
account  of  their  anival  in  the  night,  or  for 
any  reason,  the  consignee  is  not  then 
ready  to  receive  them,  it  is  the  duty  of  the 
company  to  take  care  of  them,  under  the 
liability  of  warehouse-men  or  keepers  of 
goods  for  hire.  And  the  court  are  strongly 
inclined  to  be  of  the  opinion  that  it  is  not 
necessary  for  the  company  to  give  notice 
of  the  arrival  of  the  goods,  but  that  the 
nature  of  the  transportation  is  such  as  to 
dispense  with  it.  And  see  Smith  v. 
Nashua  &  Lowell  E.  E.  Co.  7  Foster 
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the  arrival  of  the  goods,  to  the  consignee,  if  his  residence  ia 
known,  or  can  be  found  by  any  reasonable  exertions.  "We 
think  the  law  should  make  this  requirement,  and  this  so  posi- 
tively, that  no  usage  against  it  should  be  permitted  to  control 
the  law ;  at  least  not  unless  it  were  quite  universal,  and  well 
known  to  all,  and  there  is  some  disposition  to  hold  the  law 
thus,  (m) 

It  may  be  remarked,  that,  however  railroad  companies  or 
other  inland  carriers  may  adopt  the  form  and  phraseology  of 
bills  of  lading  and  other  maritime  contracts,  the  essential  differ- 
ence in  the  nature  of  the  duties  they  undertake,  will  not  be  dis- 
regarded by  the  courts,  (v) 

Gamers  by  water  cannot  usually  deliver  goods  at  the  resi- 
dence of  their  consignees  without  land  carriage,  and  the  greatest 


(N.  H.),  86.  But  in  Richards  v.  The 
London  Railway  Co.  7  C.  B.  8.39,  it  was 
held,  that  where  a  railway  company  cin|iloy 
porters  at  their  stations  to  convey  pas- 
sengers' kiggago  Crom  the  railway  car- 
riages to  the  carriages  or  hired  vehicles 
of  the  passenf;crs,  the  liability  of  the  com- 
pany as  carriers  continues  until  the  por- 
ters have  discharged  their  duty.  That 
was  an  action  on  the  case  against  the  de- 
fendants for  the  loss  of  a  package.  The 
first  count  of  the  declaration  stated,  that 
the  defendants  were  the  owners  and  pro- 
prietors of  a  railway  for  the  carriime  and 
conveyance  of  passengers  and  their  lug- 
gage, &e.,  from  A  to  B,  for  hire  ;  that  the 
defendants  ^verc  common  carriers  for  hire 
in  and  upon  the  said  railway;  that  the 
wife  of  the  plaintiff,  at  their  request,  lie- 
came  a  passenger  in  and  upon  the  r;iihva\'. 
to  be  carried  and  conveyed  therein  and 
thereby  from  A  to  B,  togeiher  with  her 
luggage,  consisting  of  a  dressing  case,  &c., 
also  to  1)0  carried  and  conveyed  by  the 
defendants,  as  such  carriers,  in  and  upon 
the  railway  from  A  to  B,  and  there,  to 
wit,  at  the  station  or  terminus  at  B,  safely 
and  securely  delivered  for  the  plaintiff,  for 
reasonable  reward  to  the  defendants  in 
that  behalf:  and  the  breach  allci;cd  was, 
that  the  defendants,  not  regarding  their 
duty,  did  not  use  due  aud  proper  care  in 
and  about  the  ciu'riage  and  conveyance  of 
the  dressing-case  from  A  to  B,  "but  took 
60  little  and  such  bad  care  in  and  about 
the  carrying  and  convoying  the  same,  that 
by  and  through  the  carelessness,  negligence, 


and  improper  conduct  of  the  defendants  in 
the  premises,  the  dressing-case  was  lost. 
It  was  proved  that  the  plaintiff's  wife  be- 
came a  passenger  by  a  first  class  carriage, 
to  be  convc)ed  from  A  to  B ;  that  the 
dressing-case  was  placed  in  the  carriage 
under  the  seat ;  that  on  the  arrival  of  the 
train  at  B,  the  porters  of  the  company 
took  upon  themselves  the  duty  of  carry- 
ing the  lady's  luggage  from  the  railway 
carriage  to  the  hackney  carriage  which 
was  to  convey  her  to  her  residence ;  and 
that  on  her  arrival  there  the  drcssing-ca^e 
was  missing.  Held,  that  the  duty  of  the 
defendants  as  coiumon  carriers  continued 
until  the  hii;-;;age  was  placed  in  the  hack- 
ney carriage  ;  and  that  the  e^'idenee  enti- 
tled the  plaintiff  to  a  verdict  upon  the 
first  count.  And  see  Butcher  ;■.  The  Lon- 
don &  South  Western  Raihv.w  Co.  29 
E.  L.  &  E.  347,  s.  0.  16  C.  B    1.3. 

(u)  JMiehigan  Central  Railroad  Co.  v 
Ward,  2  Mich.  .538,  overruled  in  Jlich. 
C.  R.  R.  Co.  !>.  Hale,  6  Mirli.  243.  See 
Eaimers  &  IMcclianics  Btink  i\  Cham- 
plain  Transportation  Co.  ante,  p.  187, 
note  (s)  ;  and  Gibson  c.  Culver,  ante,  p. 
IS",  note  (f/),  that  notice  may  be  dispensed 
with  when  usage  fully  warrants  it.  See 
also,  the  languap;o  of  Huhhard,  J.,  quoted 
in  the  preceding  note,  and  ,S/iuw,  C.  J., 
Norway  Plains  Co.  i'.  Boston  &  Maino 
Railroad  Co.  1  Gray,  274. 

(u)  See  the  opinion  of  Grier,  J.,  in 
Hemphill  v.  Cheuie,  6  W.  &  S.  62,  cited 
in  the  next  note. 
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amount  of  goods  carried  by  water  is  consigned  to  persons  whose 
warehouses,  or  stores,  are  adapted  to  receive  such  goods  by  being 
near  the  water,  and  generally  on  the  wharves  on  which  they 
may  be  landed.  Hence  a  usage  prevails  very  generally  to  de- 
liver such  goods  by  landing  them  on  a  wharf,  and  giving  imme- 
diate notice  to  the  consignees,  {w)     And  it  is  held,  that  a  carrier 


((«)  Dixon  V.  Dunham,  14  111.  324; 
Ci-awford  v.  Clai-k,  15  III.  .561 ;  Hytle  v. 
Trent  &  Mersey  Navigation  Co.  5  T.  R. 
389.  In  tlie  last  case  it  was  held,  that 
where  common  carriers  from  A  to  B 
charged  and  received  for  cartage  of  goods 
to  the  consignee's  house  at  B,  from  a  ware- 
house there,  where  they  usually  unloaded, 
but  which  did  not  belong  to  them,  they 
must  answer  for  the  goods  if  destroyed  in 
the  warehouse  by  an  accidental  fire,  though 
tliey  allowed  all  the  profits  of  the  cartage 
to  anotlier  person,  and  that  circumstance 
was  known  to  the  consignee.  This  was  a 
case  of  carriage  by  land.  The  ground 
upon  which  the  defendants  were  held  lia- 
ble was,  that  they  made  u  specific  charge 
for  cartage  from  the  Avarehouse  where 
they  unloaded  to  the  house  of  the  con- 
signee. The  general  question,  whether  a 
carrier  by  land  is  bound  to  make  a  per- 
sonal delivery,  was  not  decided,  though  all 
the  judges  expressed  their  opinion  upon 
it ;  that  of  Lord  Kemjon  being  agaJTist 
such  liability,  and  that  of  all  the  other 
judges  being  in  favor  of  it.  All  the 
judges,  however,  agreed  that  a  carrier  by 
water,  bringing  goods  from  a  foreign  port, 
was  not  bound  to  make  a  personal  delivery 
to  the  consignee.  Lord  Kenyan,  in  tlie 
course  of  his  opinion,  said :  "  If  the  de- 
fendants here  bo  Uable,  consider  how  far 
the  liability  of  carriers  will  be  extended  : 
it  will  affect  the  owners  of  ships  bringing 
goods  from  foreign  countries  to  merchants 
in  London  ;  are  they  bound  to  carry  the 
goods  to  the  warehouses  of  the  merchants 
here,  or  will  they  not  have  discharged 
their  duty  on  landing  them  at  the  wharf 
to  which  they  generally  come  ■?  It  would 
be  strange,  indeed,  if  the  owners  of  a  West 
Indiamali  were  held  liable  for  any  accident 
that  happened  to  goods  brought  by  them 
to  England,  after  having  landed  them  at 
their  usual  wharf."  And  Duller,  J.,  said  : 
"  It  does  not  appear  to  me  that  the  diffi- 
culties suggested  respecting  foreign  ships 
exist.  When  goods  are  brought  here  from 
foreign  countries,  they  are  brought  under 
a  bill  of  lading  which  is  merely  an  under- 


taking to  carry  from  port  to  port.  A  ship 
trading  from  one  port  to  another  has  not 
the  means  of  carrying  the  goods  on  land 
and,  according  to  the  established  course  of 
trade,  a  delivery  on  the  usual  wharf  is 
such  a  deli\'ery  as  will  discharge  the  car- 
rier." And,  per  Grose,  J.,  "  The  case  of 
foreign  goods  brought  to  this  country  de 
pends  on  the  custom  of  the  trade,  of  which 
the  persons  engaged  in  it  are  supposed  to 
be  cognizant ;  by  the  general  custom  the 
liability  of  ship  carriers  is  at  an  end  when 
the  goods  are  landed  at  the  usual  wharf.' 
By  the  custom  of  the  River  Thames,  the 
master  of  a  vessel  is  bound  to  guard  goods 
loaded  into  a  lighter,  sent  for  them  by  the 
consignee,  until  the  loading  is  complete, 
and  cnimot  discharge  himself  from  that 
obligation  by  telling  the  lightennan  he  has 
not  sufficient  hands  on  board  to  take  care 
of  them.  Catley  w.  Wintringham,  Peake, 
Cas.  150.  But  it  has  been  much  con- 
tested, whether  the  master  is  by  the  usage 
bound  to  take  care  of  the  lighter,  after  it 
is  fully  laden,  until  the  time  when  it  can 
be  properly  removed  from  the  ship  to  the 
wharf.  At  a  trial  on  this  question,  it  was 
held  that  tlic  master  was  not  obliged  to  do 
this.  Robinson  v.  Turpin,  cited  in  Abbot 
on  Shipping,  335.  When  ships  arrive  from 
Turkey,  and  are  obliged  to  perform  quar- 
antine before  tlieir  entry  into  the  port  of 
London,  it  is  usual  for  the  consignee  to 
send  down  pcr&ons,  at  his  own  expense, 
to  pack  and  take  care  of  the  goods  ;  and 
therefore,  where  a  consignee  had  omitted 
to  do  so,  and  goods  were  damaged  by  being 
sent  loose  to  the  shore,  it  was  held  that  he 
had  no  right  to  call  upon  the  master  of  the 
ship  for  compensation.  Dunnage  v,  Jolifife, 
cited  in  Abbott  on  Sliipping,  335.  The 
general  question  as  to  the  duty  of  delivery, 
in  the  case  of  carrierfe  by  water  bringing 
goods  from  a  foreign  port,  was  much  ilis- 
cussed  in  the  case  of  Cope  v.  Cordova, 
1  Rawle,  203.  Rngers,  J.,  delivered  the 
judgment  of  the  court,  as  follows  :  "  The 
substance  of  a  bill  of  lading  is  a  formal 
acknowledgment  of  a  receipt  of  goods, 
and  an  engagement   to  deliver  them  to 
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by  water  may  land  his  goods  at  any  wharf  usually  used  tor 
landing,  and  is  not  bound  to  take  them  to  that  which  is  nearest 


the  consignee  or  his  assigns.  And  this 
siiit  is  brought  on  an  alleged  breach  of 
such  a  contract,  in  the  non-delivery  of  ^ 
crate  of  merchandise  shipped  on  board 
the  ship  Lancaster  from  Liverpool,  and 
consigned  to  Raphael  Cordova  in  the 
usual  form.  The  goods  were  landed  on 
the  wharf  of  the  Liverpool  packets,  and 
whether  this  amounts  to  a  delivery  to  the 
consignee  is  the  principal  question.  It 
must  be  conceded,  tliat,  by  the  general 
custom,  the  liability  of  ship-owners  is  at 
an  end  when  the  goods  are  landed  at  the 
usual  wharf,  and  this  seems  to  be  taken 
by  the  whole  court  as  a  position  not  open 
to  dispute,  in  the  strongly  contested  case 
of  Hyde  v.  Trent  &  Mersey  Navigation 
Co.  5  T.  K.  394.  The  usage  in  France, 
although  not  uniform  in  every  particular, 
goes  to  the  whole  extent  of  the  English 
doctrine.  At  Eoclielle,  when  the  vessel  is 
moored  at  the  wharf',  the  merchant  frei^iht- 
ers,  at  their  own  expense  and  risk,  have 
their  merchandise  deposited  upon  the  deck 
of  the  vessel.  From  the  time  when  they 
reach  the  deck,  it  is  the  business  of  the 
hands  on  board  to  receive  and  place  them 
in  their  proper  situation.  In  unlading,  the 
freighters  have  them  taken  in  like  manner 
from  the  deck,  by  their  porters,  to  lower 
them  to  the  wharf,  from  which  time  they 
are  at  the  merchant's  risk,  without  any 
liability  on  the  part  of  the  master  of  the 
vessel,  if  they  happen  to  sustain  any  dam- 
age as  they  are  lowered  from  the  vessel. 
At  Marseilles,  it  is  the  business  of  the  mas- 
ter to  put  the  merchandise  on  the  wharf, 
after  which  he  is  discharged.  1  Valin, 
510.  And  this  rule  of  the  French  com- 
mercial code  is  cited  with  approbation  by 
the  learned  commentator,  in  page  6.36  of 
his  Treatise  on  the  Marine  Ordonnance. 
As  the  master,  in  conformity  with  the  pre- 
vailing usage  in  tliis  respect,  upon  his 
aiTival  deposits  in  the  custom-house  a 
manifest,  or  general  list  of  the  cargo,  with 
a  designation  of  all  the  individuals  to 
whom  each  parcel  of  tlie  merchandise 
should  be  respectively  delivered,  and  as 
there  are  always  officers  of  the  customs 
who  attend  to  the  unlading,  to  superin- 
tend, and  make  a  list  of  all  the  merchan- 
dise which  leaves  the  vessel,  for  the  pur- 
pose of  ascertaining  whether  the  manifest 
of  the  cargo  which  has  been  furnished  is 
accurate  and  faithful,  and  by  this  means 
the  lists  of  these  officers  constitute  a  proof 


of  tlie  landing  of  the  merchandise,  it  is  the 
end  of  the  engagement  which  the  master 
has  contracted  by  the  bill  of  lading.  If, 
then,  disputes  arise,  it  is  only  when  in  the 
bustle  of  a  hasty  discharge  mistakes  occur 
on  the  part  of  those  who  convey  the  mer 
chandise  to  the  warehouses,  by  introduc- 
ing articles  into  one  which  ought  to  have 
gone  into  another.  The  error  is  almost 
always  discovered  by  ascertaining  what 
parts  of  the  cargo  of  the  vessel  have  been 
conveyed  to  the  different  warehouses. 
'  But  if  it  happens,  says  the  commenta- 
tor, '  that  the  error  cannot  he  discovered, 
the  master  is  always  discharged  when  it 
appears  by  the  list  of  the  officers  of  the 
royal  customs  that  he  has  caused  all  the 
merchandise  in  his  bills  of  lading  to  be 
placed  on  the  wharf.'  The  ordinances  of 
Kochclle  and  Marseilles  are  the  text  from 
which,  in  the  manner  of  our  own  com- 
mentators, he  proceeds  to  deduce  the 
general  custom.  I  understand  from  the 
obsei'vations  of  the  commentator,  that  the 
usage  is  not  confined  to  Eochelle  and  Mar- 
seilles, but  that  in  France  as  in  Great 
Britain,  it  is  coextensive  mth  the  limits 
of  the  kingdom ;  and  in  this  country  we 
are  not  without  authority  to  tiie  same  pur- 
pose. The  usage  has  been  fotmd  to  pre- 
vail in  a  sister  city,  as  appears  from  a 
case  the  name  of  which  is  not  now  recol- 
lected, lately  determined  by  Judge  Irviiii), 
in  New  York.  Tlie  same  point  has  also 
been  ruled  by  the  Supreme  Court  of  Mas- 
sachusetts, in  Chickcring  v.  Fowler,  4 
Pick.  371.  A  promise  by  a  master  of  a 
vessel  to  deliver  goods  to  a  consignee 
docs  not  require  that  he  should  deliver 
them  to  the  consignee  personally,  oral  any 
particular  wharf.  It  is  sufficient  if  he 
leaves  them  at  some  usual  place  of  unlad- 
ing, giving  notice  to  the  consignee  that 
they  are  so  left.  There  is  an  obvious  pol- 
icy in  commercial  nations  conforming  to 
the  usages  of  each  other,  and  it  is  also  im- 
portant that  there  be  a  uniformity  of  de- 
cisions in  our  domestic  tribunals  on  mer- 
cantile questions.  As  there  will  be  great 
convenience  in  the  local  usage  conforming 
to  the  general  custom,  it  will  be  incum- 
bent on  tliose  who  maintain  the  contrary 
to  make  the  exception  from  the  rule 
plainly  appear.  In  unloading  a  vessel  at 
the  port  of  Philadelphia,  it  is  usual,  as 
soon  as  articles  of  bulk,  such  as  crates, 
are  brought  upon  deck,  to  pass  them  over 
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or  most  convenient  to  the  consignee,  or  that  which  he  specially 
directs,  unless  the  carrier  has  previously  agreed  to  obey  such 


the  side  of  the  shi{  .and  land  them  on  the 
wharf.  The  owners  station  a  clerii  on  the 
wharf,  who  takes  a  memorandum  of  the 
goods,  and  the  day  they  are  taken  away, 
and  this  for  the  information  of  his  employ- 
ers. A  manifest  or  report  of  the  cargo 
is  made  by  the  master,  and  deposited  at 
the  custom-house,  and  the  collector,  on 
the  an-ival  of  the  vessel  within  his  district, 
puts  and  keeps  on  board  one  or  more  in- 
spectors, whose  duty  it  is  to  examine  the 
contents  of  the  cargo,  and  superintend  its 
delivery.  And  no  goods  from  a  foreign* 
port  can  be  unladen  or  delivered  frorf  the 
ship  in  the  United  States,  but  in  open  day, 
between  the  rising  and  setting  of  the  sun, 
except  by  special  license ;  nor  at  any 
time  without  a  permit  from  the  collector, 
which  is  granted  to  the  consignee  upon 
payment  of  duties,  or  securing  them  to  be 
paid.  The  holders  of  a  bill  of  lading  arc 
presumed  to  be  well  informed  of  the  prob- 
able period  of  the  vessel's  arrival,  and  any 
such  arrival  is  a  matter  of  notoriety  in  all 
maritime  places.  The  consignee  is  pre- 
viously informed  of  the  shipment,  as  it  is 
usual  for  one  of  the  bills  of  lading  to  be 
kept  by.  the  merchant,  a  second  is  trans- 
mitted to  the  consignee  by  the  post  or 
packet,  while  the  third  is  sent  by  the  mas- 
ter of  the  ship  together  with  the  goods. 
With  the  benefit  of  all  these  safeguards, 
if  the  consignee  uses  ordinary  diligence, 
there  is  as  little  danger  in  this  country  as 
in  England  and  France,  of  inconvenience 
or  loss,  whereas  the  risk  would  be  greatly 
increased  if  it  should  be  the  duty  of  the 
ship-owner  to  see  to  tlie  actual  receipt  of 
the  goods,  and  particularly  in  the  case  of 
a  general  ship  with  numerous  consign- 
ments on  board,  manned  altogether  by 
foreigners  unacquainted  with  the  lauguage 
at  the  port  of  delivery.  I  have  taken  some 
pains  to  ascertain  the  opinion  and  prac- 
tice of  merchants  of  the  city  on  this  ques- 
tion, which  is  one  of  general  concern.  My 
inquiries  have  resulted  in  this,  that  the 
goods,  when  landed,  have  heretofore  been 
considered  at  the  risk  of  the  consignee, 
and  that  the  general  understaijding  has 
been,  that  the  liability  of  the  ship-owner 
ceases  upon  the  landing  of  the  goods  at 
the  usual  wharf.  I  see  no  reason  to  de- 
part from  a  rule  which  has  received  such 
repeated  sanctions,  from  which  no  incon- 
venience has  heretofore  resulted,  and  which 
it  is  believed  in  practice  has  conduced  to 
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the  general  welfare.'"  The  learned  judge 
concluded  with  saying  that  the  court  would 
wish  to  be  understood  us  giving  no  opin- 
ion on  the  law  which  regulates  the  internal 
or  coasting  trade,  to  which  they  under- 
stood the  case  of  Ostrander  v.  Brown,  15 
Johns.  39,  to  apply ;  and  that  they  did  not 
consider  the  present  decision  as  interfering 
with  the  principles  of  that  case.  It  has  gen- 
erally been  held,  as  the  loarnod  judge  inti- 
mates, that  the  rulejs  more  strict  in  regard 
to  delivery  in  the  internal  and  coasting 
trade  than  in  the  foreign  trade.  Thus,  in 
Warden  v.  Mourillyan,  2  Esp.  693,  which 
was  an  action  on  the  case  for  not  deliver- 
ing an  anclior  sent  by  the  defendant's  hoy, 
it  appeared  in  evidence  that  the  defendant 
was  the  owner  of  a  hoy,  which  sailed  from 
Deal  to  Dice's  Quay,  near  London  Bridge ; 
that  the  anchor  had  been  shipped  on  board 
this  hoy,  with  a  direction  to  be  delivered 
to  Messrs.  Bell,  Anchram,  and  Buxton  ; 
that  the  defendant  had  delivered  it  at 
Dice's  Quay;  that  the  wharfinger  had 
paid  the  hoyman  the  freight,  and  had  given 
him  a  receipt  for  the  anchor ;  and  ooe 
witness  proved  that,  except  in  the  case  of 
flour,  the  hoymen  never  concerned  them- 
selves .about  goods  after  they  had  deliv- 
ered them  at  the  wharf.  Lord  Kenyan, 
after  making  some  observations  upon  the 
evidence,  left  it  to  the  jury  to  say  what 
was  the  custom  ;  and  they  found  a  verdict 
for  the  plaintiff.  So  in  Hemphill  v.  Chenie, 
6  W.  &  S.  62.  That  was  an  action  against 
the  defendant,  the  owner  of  a  keel-boat  on 
the  Ohio  River,  to  recover  the  price  of  a 
box  of  dry  goods  delivered  to  him  at 
Pittsburg,  and  consigned  to  Rowland, 
Smith  &  Co.,  Louisville.  The  defendant 
gave  evidence  to  show  that  the  box  of 
goods  in  question  was  carried  safely  to 
Louisville,  and  deposited  on  the  wharf 
there;  and  that  notice  was  given  to  the 
consignees.  The  question  was  whether 
there  was  a  sufficient  delivery.  Giier,  J., 
in  summing  up  to  the  jury,  said:  "It  is 
contended  that,  according  to  the  custom 
of  the  port,  of  Louisville  and  the  other 
cities  on  these  western  risers,  the  deposit- 
ing of  goods  on  the  wharf,  and  giving  no- 
tice to  the  consignee,  constitute  a  sufficient 
delivery  in  law,  whether  the  consignee 
actually  receives  the  goods  or  not.  In 
other  words,  the  (!are  and  responsibility  of 
the  carrier  cease  the  moment  he  has  de- 
posited goods  on  the  wharf  and  sent  no- 
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direction,  (x)  "But  in  all  such  cases  of  landing,  and  indeed,  in 
aU  cases  of  delivery  of  goods  by  a  carrier,  in  any  other  way 
than  putting  them  into  the  actual  possession  of  the  consignee, 
or  into  his  house  or  store,  it  is  absolutely  essential  that  notice 
should  be  given  to  the  consignee,  so  that  he  may  forthwith  take 
possession  of  the  goods.  («/)     Nor  does  a  mere  casual  knowledge 


tice  to  the  consignee,  and  this  whether  the 
consignee  refuses  or  neglects  to  receive 
them  or  not.  If,  in  such  cases,  the  carrier 
may  abandon  the  goods  on  the  wharf,  and 
the  property  of  the  distant  owners  thus  lie 
left  as  a  subject  of  phinder  to  the  first 
finder,  it  must  be  admitted  that  the  sub- 
ject is  one  of  considerable  interest  to  those 
whose  property  is  committed  to  the  chances 
of  transportation  on  these  western  waters, 
and  has  necessarily  to  pass  throitgh  the 
hands  of  so  many  different  carriers  and 
consignees.  It  must  be  appai'ent  to  every 
one,  that  however  much  steamboat  men 
and  other  carriers  on  our  rivers  may  affect 
the  diction  and  phraseology  of  maritime 
cities  in  their  bills  of  lading,  insurances, 
&c.,  yet  that  a  hasty  or  indiscriminate  ap- 
plication of  our  commercial  and  maritime 
code  of  laws  and  customs  might  not  be 
convenient  or  judicious.  Goods  may  be 
'  shipped  '  on  board  steamboats  and  canal 
boats  from  the  '  port'  of  Pittsburg  to  the 
*  port '  of  Louisville ;  and  yet  it  might 
happen  that  the  rules  of  commercial  law, 
which  regulate  trade  on  the  ocean,  and 
freight  shipped  from  Liverpool  to  Phila- 
delphia, miglit  be  very  inconvenient  of 
application  to  our  westcrri  waters.  Hence 
in  Cope  v.  Cordova,  1  Rawle,  203,  which 
decides  that  '  the  liability  of  the  shi|)-owner 
ceases  when  the  goods  are  landed  at  the 
usual  wharf,'  many  good  reasons  are  given 
why  sucli  a  rule  exists  in  the  trade  between 
two  maritime  cities,  which  cannot  apply 
to  this  sliiinng  transportation  from  point 
to  point  on  our  western  waters  ;  and  the 
learned  judge  who  delivers  the  opinion  of 
the  Supreme  Court  in  that  case  is  careful 
to  observe,  that  they  do  not  intend  by 
that  decision  to  interfere  with  the  law  that 
regulates  the  internal  or  coasting  trade,  or 
at  all  to  di.^sent  from  the  case  of  (jstrander 
V.  Brown,  15  Johns.  39."  The  learned 
judge  then  proceeded  to  comment  on  the 
unreasonableness  of  holding  such  a  deliv- 
ery to  bo  sufficient,  and  the  jury  under  his 
instructions  found  a  verdict  for  the  plain- 
tiff'. The  case  was  afterwards  carried  up 
to  the  Supreme  Court,  and  that  court  held 


the  insti'uction  to  be  correct.  To  the  same 
effect  is  (Jstrander  u.  Brown,  15  Johns 
39,  though  the  distinction  between  the  in- 
ternal and  coasting  trade  and  foreign  trade 
i^  not  expi'cssly  taken.  In  that  case, 
goods  were  put  on  board  of  the  defend- 
ant's vessel  to  be  carried  to  Albany,  and, 
on  arriving  there,  were  by  the  defendant's 
direction  put  on  the  wharf.  It  was  held, 
that  this  was  hot  a  delivery  to  the  con- 
signee, and  that  evidence  of  a  usage  to 
deliver  goods  in  this  manner  was  imma- 
terial, but  that  the  defendant  was  liable  in 
an  action  of  trover  for  such  part  of  the 
goods  as  was  not  actually  delivered  to  the 
consignee. 

(t)   Chickering  v.  Fowler,  4  Pick.  371. 

{■//)  This  was  very  authoritatively  de- 
clared by  Mr.  Justice  Porter,  in  Kohn  v. 
Packard,  3  La.  224.  "  The  contract  of 
affi'cightment,"  said  he,  "does  not  impose 
on  the  owner  of  the  vessel  the  obligation 
to  deliver  meichandisc  shipped  on  board 
of  her  to  the  consignee,  at  his  residence. 
It  is  a  contract  to  carry  from  port  to  port, 
and  the  owners  of  a  vessel  fulfil  the  duties 
imposed  on  them,  by  delivering  the  m'er- 
chandise  at  the  usual  place  of  discharge. 
The  authorities  cited  on  argument,  as  well 
as  the  reason  of  the  thing,  clearly  estab- 
lish this  rule.  But  though  the  contract 
does  not  require  the  owners  of  the  vessel 
to  deliver  the  goods  at  any  other  place  in 
the  port  but  that  where  ships  generally 
discharge  their  cargoes,  it  is  not  to  be  con- 
cluded that  they  have' a  right  to  land  the 
goods  at  these  places  and  release  them- 
selves, by  doing  so,  from  all  further  care 
and  responsibility,  without  giving  notice 
to  the  person  who  is  to  receive  them.  The 
authorities  on  this  subject  are  contradicto- 
ry. Some  of  those  cited  support  fully  the 
position  that  a  landing  on  the  wharf  is 
equivalent  to  a  delivery.  We  should  have 
reviewed  them,  had  not  the  counsel  who 
argued  the  case  carefully,  on  the  part  of 
the  defendant,  very  properly  refrained 
from  pressing  the  mle  to  that  extent.  We 
have  the  high  authority  of  Chancellor 
Kent  for  saying,  that  the  better  oinioD  is, 
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on  the  part  of  the  consignee  excuse  the  want  of  notice,  (z)  Nor 
can  the  goods  be  put  on  the  wharf  on  a  day  that  is  not  by  law, 
usage  or  custom,  a  day  of  business,  {a)  Nor  may  the  master 
heap  them  confusedly  with  other  goods  upon  a  wharf;  but 
he  must,  to  a  reasonable  extent,  separate  and  discriminate 
them,  (b)  We  have  seen,  that  leaving  goods  in  the  ofSce, 
or  store,  or  even  in  the  carriage  of  the  carrier,  is  no  delivery  to 
him,  to  make  him  responsible  for  them  as  carrier,  unless  he  has 
notice  of  such  delivery,  that  he  may  forthwith  take  charge  of 
the  goods  and  provide  for  then:  safety.  In  the  same  way,  no 
delivery  by  him  discharges  him  from  responsibility,  unless  the 
party  entitled  to  the  goods  has,  in  fact,  or  by  construction  of  law, 
such  knowledge  of  the  delivery  as  wiU  enable  him  to  take  charge 
of  them  at  once.  The  notice  must  therefore  be  prompt,  and 
distinct.  And  indeed  it  seems  to  be  settled  in  England,  that 
the  landing  of  goods  upon  a  wharf,  with  notice,  is  not  a  sufficient 
delivery  of  them,  unless  made  so  by  a  distinct  and  established 
usage,  (c)  and  even  then,  it  cannot  be  the  right  of  the  carrier  to 


there  must  be  a  delivery  on  the  wharf  to 
some  person  authorized  to  receive  the 
goo'ds,  or  some  act  whicli  is  equivalent  to 
or  a  substitute  for  it.  The  contrary  doc- 
trine appears  to  us  too  repugnant  to  rea- 
son and  justice  to  be  sanctioned  by  any 
one  who  will  follow  it  out  to  the  conse- 
quences to  which  it  inevitably  leads.  Per- 
sons to  whom  goods  are  sent  may  be  ab- 
sent from  the  port  when  the  ship  reaches 
it;  they  may  be  disabled  by  sickness  from 
attending  to  their  business  ;  they  may  not 
be  informed  of  the  arrival  of  tlie  vessel. 
Under  such  circumstances,  or  many  others 
similar  that  may  be  supposed,  it  would  be 
extraordinary  indeed  if  the  cnptain  were 
authorized  to  throw  the  goods  on  shore, 
where  they  could  not  fail  to  be  exposed  to 
injury  from  the  weather,  and  would  be 
liable  to  be  stolen.  There  would  be  little 
difference  in  such  an  act  and  any  other 
that  would  occasion  their  loss.  Contracts 
impose  on  parties  not  merely  the  obliga- 
tions expressed  in  them,  but  every  thing 
which  by  law,  equity,  and  custom,  is  con- 
sidered as  incidental  to  the  particular  con- 
tract, or  necessary  to  carry  it  into  effect.  La. 
Code,  1987.  Delivery  is  not  merely  an 
incident  to  the  contract  of  affreightment, 
It  is  essential  to  its  discharge,  and  as  there 
cannot  be  a  delivery  without  the  act  of 


two  parties,  it  is  indispensable  that  the 
freigliter  should  be  apprised  when  and 
where  the  ship-owner,  or  his  agent,  is 
ready  to  hand  over  the  goods."  See  also. 
Northern  v.  Williams,  6  La.  An.  578 ; 
House  V.  The  Schooner  Lexington,  2  N. 
Y.  Leg.  Obs.  4 ;  Chickering  v.  Fowler,  4 
Pick.  371 ;  Price  v.  Po^vell,  3  Comst.  322 ; 
Michigan  Central  Railroad  Co.  v.  Ward. 
2  Mich.  538.  Biit  see  Mich.  C.  E.  R.  Co! 
V.  Hale,  6  Mich.  243.  As  to  what  will 
constitute  a  sufficient  notice,  see  Kohn  v. 
Packard,  3  La.  224. 

(2)  The  Ship  Middlesex,  Cir.  Ct.  U.  S. 
Mass.  May  T.  1857,  21  Law  Rep.  14. 

(«)  S.  F.  M.  Co.  V.  Bark  Tangier,  Cir. 
Ct.  U.  S.  Mass.  May  T.  1857,  21  Law 
Rep.  6.  In  this  case  it  was  held,  that  Fast- 
day  was  not,  in  Massachusetts,  a  day  of 
business,  within  this  rule.  But  in  the  case 
of  Richardson  o.  Goddard,  23  How.  28, 
the  foregoing  decision  of  the  Circuit  Court 
was  reversed,  and  the  unlading  on  Fast- 
day  held  to  be  a  good  delivery,  on  the 
ground  that  there  was  no  law,  or  general 
usage,  or  special  custom  forbidding  the 
unlading  of  a  vessel  on  such  a  day. 

'(b)  The  ship  Middlesex,  21  Law  Rep. 
14, 

(c)  Gatliffe  v.  Bourne,  4  Bing.  N.  C 
314.     In  this  case,  to  a  count  in  assumpsit 
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abandon  them  utterly,  even  if  the  consignee  refuses  or  neglects 
to  tak-e  charge  or  notice  of  them,  (d) 

While  the  goods  are  in  lighters  belonging  to  or  employed  by 
the  carriers,  and  going  to  or  from  the  wharf,  the  carriers  are 
liable,  (e) 

If  the  carrier  be  a  warehouse-man,  or  if,  without  being  a  reg- 
ular warehouse-man,  he  has,  as  most  common  carriers  have,  a 


by  A  against  B,  upon  a  contract  by  B, 
safely  and  securely  to  carry  in  a  steam- 
Tessel  certain  goods  of  A  from  Belfast  to 
Dublin,  and  from  Dublin  to  London,  and 
to  deliver  tlie  same  at  London  to  A,  or  to 
bis  assigns,  upon  payment  of  freight, — 
assigning  a  breach  in  the  non-delivery  of 
the  goods  in  London ;  B  pleaded  that  the 
goods  were  put  on  board  under  a  bill  of 
lading,  by  which  they  were  made  deliver- 
able to  A,  or  his  assigns,  on  payment  of 
freight ;  tliat  after  the  arrival  of  the  vessel 
and  goods  at  London,  B  caused  tlie  goods 
to  be  unshipped,  and  safely  and  securely 
landed  and  deposited  upon  a  certain  wliarf 
at  London,  there  to  remain  until  they 
could  be  delivered  according  to  the  bill  of 
lading, —  the  said  wharf  being  a  place  at 
which  goods  conveyed  in  steam-vessels 
from  Dublin  to  London  were  accustomed 
to  be  landed  and  deposited,  for  the  use  of 
consignees,  and  a  place  fit  for  such  pur- 
pose ;  and  that  the  goods,  while  tliey  re- 
mained upon  the  said  wharf,  and  before  a 
reasonable  time  for  the  delivery  thereof 
had  elapsed,  were  accidcntly  destroyed 
by  fire.  It  was  further  pleaded  to  the 
same  count,  that  after  the  arrival  of  the 
vessel  and  goods  at  London,  B  was  ready 
and  willing  to  deliver  the  goods  to  A  or 
his  assigns,  but  that  neither  A  nor  his  as- 
signs was  or  were  there  ready  to  receive 
the  same ;  whereupon  B  caused  the  goods 
to  be  landed  on  the  said  wiiarf,  there  to 
remain  until  A  or  his  assigns  should  come 
and  receive  the  same,  or  until  the  same 
could  be  conveyed  and  delivered  to  A  or 
his  assigns,  with  the  like  averment  as  to 
the  said  wharf  being  a  usual  and  a  fit 
place ;  and  that  the  goods,  while  they  re- 
mained upon  the  said  wharf,  and  before 
A  or  his  assigns  came  or  sent  for  the  same, 
and  before  B  had  been  requested  to  deliver 
the  same  to  A  or  his  assigns,  or  a  reason- 
able time  for  conveying  them  from  the  said 
wharf  to  A  or  liis  assigns  had  elapsed,  and 
before  the  same  could  be  removed  there- 
from, were  accidentally  destroyed  by  fire. 
The  court  held,  that  both  pleas  were  bad. 


And  Tindal,  C.  ,T.,  said  :  "  The  defend- 
ants, in  each  of  the  pleas,  profess  to  sub- 
stitute a  delivery  at  i^eiming's  wharf,  in 
the  port  of  London,  for  and  in  the  place 
of  a  delivery  *  at  the  port  of  London,  to 
the  plaiatiflF  or  his  assigns,'  as  required  by 
the  terms~of  the  bill  of  lading;  and  call 
upon  us  to  say,  by  our  judgment,  that 
such  delivery,  under  the  circumstances 
stated  in  each  plea,  is  a  good  delivery  in 
point  of  law  under  the  bill  of  lading.  But 
we  know  of  no  general  rule  of  law  which 
governs  the  delivery  of  goods  under  a  bill 
of  lading,  where  sucli  delivery  is  not  ex- 
pressly in  accordance  with  the  terms  of 
the  bill  of  lading,  except  that  it  must  be 
a  delivery  according  to  the  practice  and 
custom  usually  observed  in  the  port  or 
place  of  delivery.  An  issue  raised  upon 
an  allegation  of  such  a  mode  of  delivery 
would  accommodate  itself  to  the  facts,  of 
each  particular  case  ;  and  would  let  in 
every  species  of  excuse  from  tlie  strict  and 
literal  compliance  with  the  precise  terms 
of  the  bill  of  lading,  which  must  neces- 
sarily be  allowed  to  prevail  with  reference 
to  the  means  and  accommodation  for  land- 
ing goods  at  ditferent  places  ;  the  time  of 
the  arrival  and  departure  of  the  vessel; 
the  state  of  the  tide  and  wind ;  interrup- 
tions from  accidental  causes ;  and  all  the 
other  circumstances  which  belong  to  each 
particular  poi-t  or  place  of  delivery.  The 
delivery,  therefore,  of  these  goods,  not 
being  alleged  in  the  pleas  to  have  been 
made  according  to  the  custom  or  practice 
of  the  port  of  London,  we  cannot  take 
notice  that  it  is  sanctioned  by  such  prac- 
tice ;  and  the  delivery  must  therefore  stand 
or  fall  upon  the  allegations  contained  in 
each  plea."  s.  o.  .3  Man.  &  G.  643,  7  id. 
8.50.  See  also,  Dixon  v.  Dunham,  H  111 
324. 

(rf)  See  the  cases  in  the  preceding  note, 
and  The  Peytona,  2  Curtis,  C.  G.  21  ; 
The  Grafton,  Olcott,  43. 

(e)  Morewood  v.  Pollock,  18  B.  Ii.  & 
E.341,  s.  c.  1  E.  &B.  742. 
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place  of  reception  and  deposit  for  his  goods,  it  may  often  be  a 
question  of  some  difficulty,  after  the  transportation  is  completed, 
whether  the  carrier  retains  that  character  and  its  peculiar  re- 
sponsibility. The  answer,  in  general,  is  this.  Where,  by  the 
known  usage  and  course  of  business,  the  goods,  when  they 
arrive,  are  to  be  placed  in  the  carrier's  warehouse  or  office,  and 
kept  there  without  pay  to  him  until  the  owner  takes  them,  then 
his  responsibility  as  carrier  ceases  upon  their  arrival  and  notice 
to  the  owner ;  because  keeping  them  in  his  office  is  now  for  the 
benefit  of  the  owner  of  the  goods  exclusively,  as  it  is  for  the  in- 
terest of  the  carrier  to  have  them  removed,  so  that  they  may  no 
longer  encumber  his  office.  (/)  This  reason  does  not  apply, 
where  compensation  is  made  for  the  storage,  distinct  from  that 
for  transportation.  But  here  the  two  duties  of  storing  and  of 
carrying  are  perfectly  distinct,  made  so  by  the  undertaking  of 
the  party ;  and  the  responsibility  which  belongs  to  one  of  these 
contracts  cannot  be  extended  to  the  other. 

Where  there  is  no  usage,  nor  any  special  agreement,  which 
requires  that  the  goods  should  be  left  in  the  store  or  office  of 
the  carrier  after  their  arrival,  then,  as  we  have  seen,  he  is  not 
justified  in  keeping  them  there  ;  it  is  his  duty  to  deliver  them  at 
once.  And  if  he  does  not  deliver  them,  and  so  fails  in  this 
duty,  he  continues  liable  as  carrier ;  or,  if  not  as  carrier,  stiU 
liable  absolutely  for  loss  or  injury  to  the  goods  whilg  in  his  pos- 
session, because  that  possession  is  wrongful,  (g-)     And  in  some 


(/)  See  ante,  p.  140,  note  (1),  and  p.     ceiring  goods  brought  up  the  river,  and 
188,  note  {t).  from  which   goods  were  re-shipped   into 

(g)  Miller  v.  The  Steam  Nav.  Co.  13     canal  boats  to  be  taken  west.     While  the 

Barb.  361.     In  this  case  goods  belonging  goods  'were  in  the  process  of  being  passed 

to  the  plaintiff  were  received  at  the  city  from  the   barge  to  the  float,  and  before 

of  New  York  by  the  defendants,  who  were  they  were  delivered  to  A,  they,  together 

common  caiTiers  on  the  Hudson  River,  be-  with  the  barge  and  float,  were  destroyed 

tween  Albany  and  New  York,  to  be  car-  by  a  fire  which  originated  in  the  city  of 

ried  by  them  to  Albany,  and  there  de-  Albany,   and   afterwards   spread    to   the 

livered  to  A,  the  agent  of  a  line  of  boats  piers   and   shipping.     HeJd,  that  the  de- 

on  the  Erie  canal.     The  goods  were  put  fendants,  having  contracted  to  deliver  the 

on  board  a  barge  of  the  defendants  at  New  goods  to  A,  at  Albany,  they  continued  to 

York,  and  taken  to  Albany,  where  they  hold  the  relation  of  common  carriers  until 

arrived  on   the   morning  of  the  17th  of  the  goods  were  so  delivered,  or  until  a. 

August,  1848.     A  portion  of  them  were  reasonable  time  sliould  have  elapsed  after 

unloaded  from  the  barge,  and  put  into  a  notice  to  A  of  their  arrival,  and  an  offer 

float   in   the  Albany  basin,  belonging  to  to  deliver;  and  that  they  were  liable  for 

the   defendants,  which  was   a  stationary  the  value.     Held,  also,  that  the  defendants 

floating  craft,  kept  for  the  purpose  of  re-  were  not  to  be  treated  as  warehovee-men  o' 
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cases  of  non-delivery  the  carrier  may  be  sued  in  trover,  as  hav- 
ing converted  the  goods  to  his  own  use.  (h) 

In  general,  when  the  owner  or  consignee  may  be  considered 
as  himself  taking  charge  of  the  goods,  or  when  his  acts  or  lan- 
guage justify  the  carrier  in  believing  that  the  owner  considers 


the  goods,  after  the  arrival  of  the  barge  at 
the  pier  at  Albany ;  that  they  had  no  right 
to  warehouse  the  goods,  except  in  case  of 
the  absence  of  A,  or  his  refusal  or  neglect 
to  receive  them,  after  notice.  Welles,  J., 
said  :  "  It  is  contended  on  behalf  of  tlie 
appellants,  that  upon  the  arrival  of  the 
barge  at  the  pier  at  Albany,  their  relation 
became  changed  from  common  carriers  to 
that  of  warehouse-men  of  the  goods  in 
question,  and  that  as  there  is  no  negli- 
gence imputed  to  them,  and  as  warehouse- 
men are  only  liable  in  case  of  negligence, 
no  recovery  can  be  had  against  them. 
The  contract  of  shipment  was  to  deliver 
the  goods  to  F.  M.  Adams,  the  agent,  at 
Albany,  of  the  Rochester  City  Line,  which 
line  the  respondent  had  selected  for  their 
transportation  west  of  Albany ;  and,  in 
my  judgment,  the  appellants  continued 
to  hold  the  relation  of  common  carriers  in 
reference  to  the  goods,  until  they  were  so 
delivered,  or  until  a  reasonable  time  should 
have  elapsed  after  notice  to  the  agent  of 
their  arrival,  and  an  offer  to  deliver.  We 
so  ruled  on  a  similar  question  in  the  case 
of  Goold  and  others  v.  Chapin  and  Mal- 
lory,  10  Barb.  612.  The  appellants  had 
no  right  to  warehouse  the  goods,  unless  in 
case  of  the  absence  of  the  person  author- 
ized to  receive  them,  or  his  refusal  or 
neglect  to  receive  them,  after  reasonable 
notice.  If  the  contract  was  to  deliver 
them  to  Adams,  they  had  no  more  right 
to  store  them  at  Albany  than  at  New 
York,  or  any  intermediate  point  on  tlie 
river,  unless  for  one  of  the  reasons  men- 
tioned. The  legal  obligations  and  liabil- 
ities of  the  appellauf;,  as  common  carriers, 
were  fastened  upon  them  from  the  time 
they  received  the  goods  in  New  York,  un- 
til they  had  performed  the  service  which 
the  transaction  implied,  and  delivered 
tlicm  agreeably  to  their  contract,  unless 
prevented  by  the  conduct  of  the  owner  or 
his  agent.  There  does  not  appear  to  have 
been  any  notice  given  to  Adams  of  the  ar- 
rival of  the  goods ;  no  offer  to  deliver  them 
to  him  ;  no  act  on  the  part  of  the  appel- 
lants, indicating  that  they  desired  or  in- 


tended to  change  their  character  from  com- 
mon carriers  to  that  of  warehouse-men. 
Adams  went  on  board  the  barge  some  two 
or  three  hours  after  its  anival,  and  saw  the 
trip  book.  He  testifies  that  he  had  a  boat 
near  by,  ready  to  take  the  goods  from  the 
float,  upon  which,  as  appears  by  the  testi- 
mony of  the  captain  of  the  barge,  it  was 
the  invariable  custom  of  the  defendants  to 
ship  goods  brought  by  them  up  the  river, 
before  they  were  delivered  on  board  the 
canal  boats.  The  goods  in  question  were 
in  the  process  of  being  passed  from  the 
barge  to  the  float,  and  before  it  was  com- 
pleted, and  while  a  portion  of  them  was  in 
the  float  and  the  residue  in  the  barge,  the 
fire  drove  away  the  hands  engaged,  and 
destroyed  both  the  barge  and  float,  with 
all  the  goods  they  contained.  Under 
these  circumstances,  it  is  prcjiosterous  to 
contend  that  there  was  any  thing  like  an 
attempt  or  intention  to  store  the  goods,  or 
any  occasion  or  justification  for  storing 
them,  if  such  had  been  the  intention.  On 
the  contrary,  the  appellants'were  merely 
preparing  and  getting  ready  to  delivei: 
them,  but  had  not  commenced  the  deliv- 
ery. They  were  not  in  fact  ready  or  in  a 
situation  to  commence  the  delivery.  The 
goods  were  still  in  their  possession  as  com- 
mon carriers  to  all  intents  and  purposes." 
See  also,  Goold  v.  Chapin,  10  Barb.  612. 
(A)  Bullard  c.  Young,  3  Stew.  (Ala.), 
46.  A  undertook  to  carry  ceitain  flour 
for  B  to  a  certain  place,  and  having  de- 
posited it  by  the  way,  C  took  part  of  it  by 
mistake.  B  refusing  to  receive  part  only, 
C  received  the  remainder,  and  paid  A  for 
the  whole.  This  was  held  to  amount  to 
a  convci^ion  by  A,  for  which  B  could 
maintain  trover  against  him.  And  per 
White,  J. :  "  Young  was  a  bailee  or  car- 
rier, who  undertook  to  deposit  the  flour  at 
a  particular  place  for  the  plaintiff.  This 
he  did  not  do,  but  wilfully  and  of  his  own 
accord  left  it  at  another  place,  whence  it 
was  innocently  taken  by  !■  third  person, 
who  paid  him,  the  defendant,  for  it."  Sea 
Eooke  V.  Midland  Railway  Co.  14  E.  L. 
&E.  175. 


CH.  XI.]  BAILMENT.  199 

himself  as  in  charge  of  them,  then  the  responsibility  of  the  carrier 
ends,  (i) 

The  particular  obligation  of  stage-coach  proprietors,  railroads, 
and  the  like,  to  deliver  the  baggage  of  their  passengers,  has 
been  much  considered.  These  carriers  are,  principally,  carriers 
of  passengers,  and  only  incidentally  of  the  baggage  of  the  pas- 
sengers, for  which  they  do  not  generally  receive  any  distinct 
compensation.  Nevertheless,  as  to  this  baggage,  they  come 
under  the  general  law  of  common  carriers  of  goods,  and  are  held 
very  strictly,  both  from  the  nature  of  the  contract  and  from  mo- 
tives of  public  policy,  to  the  obligation  of  delivering  the  baggage 
of  each  proprietor  to  him  at  the  end  of  the  journey,  in  all  cases,  (j) 
And  if  such  delivery  be  made  erroneously,  but  innocently,  on  a 
forged  order,  the  carrier  is  still  held,  (k) 

As  the  carrier  is  bound  to  deliver  the  goods,  so  the  owner  is 
bound  to  receive  and  remove  them,  and  pay  the  freight  for 
them.  And  if  the  carrier  is  warranted  in  delivering  the  goods, 
by  keeping  them  at  his  own  office,  or  warehouse,  and  giving 
notice,  and  if  he  has  given  such  notice,  and  the  owner  delays 
more  than  a  reasonable  time  to  take  them,  they  are  no  longer  at 
the  risk  of  the  carrier,  as  a  carrier,  but  as  a  mere  depositary, 
gratuitously,  when  he  is  bound  only  to  slight  care,  and  liable 
only  for  gross  negligence  —  or  for  compensation  —  when  he  is 
bound  to  ordinary  care,  and  is  liable  for  ordinary  negligence  — 
according  to  the  circumstances.  (/)     So  if  the   freight  be  not 


(i)  Thonias  v.  B.  &  P.  Railroad   Cor-  delivered  to  the  agent  of  a  company  for 

poration,  10  Met.  472;  Strong  «.  Natally,  transporting   goods,   &c.,   on   tlie   canal, 

4  B.  &  P.  16  ;  Eagle  v.  White,  6  Whart.  styled  "  The  Atlantic  Line."     The  goods 

505  ;  Lewis  v.  The  Western  Railroad  Co.  arrived  safely  at  Albany,  on  Monday,  the 

11  Met.  509.  14th  of  August,  and  were  put  on  the  float 

(j)  Richards  v.  The  London  Railway  belonging  to  the   owners   of  the   barge, 

Co.  7  C.  B.  839  ;    HoUister  v.  Nowlen,  which  they  kept  in  the  Albany  basin  for 

19  Wend.  2.34  ;  Cole  v.  Goodwin,  id.  251  ;  the  purpose  of  receiving  goods  brought  by 

Bomar  v.  Maxwell,  9  Humph.  621 ;  Dill  their  barges,  and  then  transferring  them  to 

u.  So.  Car  Railroad  Co.  7  Rich.  L.  158.  the  canal  craft,  which  came  alongside  of 

(/b)  Powell  V.  Myer.s,  26  Wend.  5'90.  the  float  to  receive  their  loading.     On  the 

(/)  Powell  V.  Myers, 26  Wend.  591,  per  15th  of  August,  the  agent  of  "The  At- 
Verplanck,  senator.  In  Goold  v.  Chapin,  lantic  Line  "  was  notified  on  behalf  of  the 
10  Barb.  612,  the  defendants,  the  pro-  proprietors  of  the  Hudson  River  line,  that 
prietors  of  the  Hudson  River  line  of  tow-  there  were  goods  on  their  float  for  his  Une, 
boats  received  on  board  one  of  tlieir  and  he  was  requested  to  call  and  take 
barges,  in  the  city  of  New  York,  goods  be-  them  away.  The  like  notification  and  re- 
longing  to  merchants  in  Brockport,  to  be  quest  were  made  to  him  on  the  next  day; 
by  them  transported  to  Albany,  and  there  and  repeated  again  on  the  17th  of  August, 
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paid,  and  the  carrier  retains  the  goods  therefor,  they  are  not  at 
his  risk  as  carrier,  but  as  warehouse-man  or  gratuitous  bailee,  (m) 
If  the  owner  of  goods  gives  new  directions  as  to  their  deliv- 
ery after  they  are  taken  by  the  carrier,  of  course  these  direc- 
tions may  be  followed  by  him.  And  if  they  are  indefinite,  or 
if  they  require  the  carrier  to  be  governed  by  information  or 
directions  which  he  does  not  receive,  he  may  discharge  himself 
from  the  obligation  of  delivery  by  storing  them  for  the  owner, 
in  the  best  way  he  can.  (w)  So  the  carrier  is  discharged  by  any 
new  agreement  made  between  him  and  the  owner  or  shipper, 
or  by  the  consent  of  the  owner  or  shipper  to  some  other  disposi- 
tion of  them,  which  may  be  express  or  implied,  (o)  And  the 
shipper  may  accept  the  goods  at  some  place  short  of  that  to 
which  they  should  have  been  canied,  and  at  which,  by  the  orig- 
inal contract,  delivery  should  have  been  made.     And  such  ac- 


when  the  agent  said  he  was  taking  some 
goods  for  another  line,  and  when  he  got 
them  on  he  would  shove  up  to  the  float  and 
take  those  goods  on.  But  on  the  same 
afternoon,  the  float,  with  the  goods  in 
question ,  was  consumed  by  fire.  The  court 
held,  tliat  under  the  circumstances,  the 
strict  liability  of  the  defendants,  as  com- 
mon carriers,  had  ceased  at  the  time  of  the 
fire,  and  tliat  tliey  were  then  holding  the 
goods  as  bailees  in  deposit  merely ;  and 
the  goods  having  been  destroyed  without 
any  fault  on  their  part,  that  they  were  not 
liable. 

{m)  Storri).  Crowley,  McClel.  &  Y.  129. 

{«)  Boyle  l:  McLaughlin,  4  Har.  &  .J. 
291.  But  a  carrier  in  whose  possession 
goods  are  left,  becomes  chargeable  as  a 
depositary,  ymith  v.  Nashua  &  Lowell 
E.  E.  Co.  7  Foster  (N.  H.),  86. 

[o]  Thus,  if  A,  for  whom  goods  are 
transported  by  n  railroad  company,  au- 
thorizes B  to  receive  the  delivery  thereof, 
and  to  do  all  acts  incident  to  the  delivery 
and  transportation  thereof  to  A,  and  B, 
instead  of  receiving  the  goods  at  the  u.-.ual 
place  of  delivery,  requests  the  agent  of  the 
company  to  permit  llie  car  which  contains 
the  goods,  to  be  hauled  to  a  near  depot  of 
another  railroad  company,  and  such  agent 
assents  thereto,  and  a.^si.-ts  B  in  haiding 
the  car  to  such  depot,  and  B  there  requests 
and  obtains  leave  of  that  company  to 
iise  its  machi)iery  to  remove  the  goods 
from   the   car     then  the   company   that 


transported  the  goods  is  not  answerable  for 
the  want  of  care  or  skill  in  the  persons 
employed  in  so  removing  the  goods  from 
the  car,  nor  for  the  want  of  strength  in  the 
machinery  used  for  the  removal  of  them, 
and  cannot  be  charged  with  any  loss  that 
may  happen  in  the  course  of  such  delivery 
to  A.  Lewis  v.  The  Western  Railroad 
Co.  U  Met.  408.  And  Deweij,  J.,  said: 
"  The  duty  of  the  defendants  was  to  trans- 
port the  article,  and  deliver  it  at  their 
depot.  But  this  duty  may  be  modified  as 
to  the  manner  of  its  poiformance.  The 
omission  of  the  defendants  to  remove 
goods  from  the  cars,  and  place  them  in  the 
ivarehouse,  or  upon  the  platform,  would 
not,  in  all  cases,  subject  them  to  an  action 
for  non-delivery,  or  for  negligence  in  the 
delivery.  Suppose  a  bale  of  goods  was 
transported  by  them,  and,  on  its  arrival  at 
the  depot,  the  owner  should  step  into  the 
car,  and  ask  for  a  delivery  there,  and 
thereupon  the  goods  should  be  passed  over 
to  him  in  the  car.  The  delivery  would 
be  perfect ;  and  if  any  casualty  should 
sub.sequeiitly  occur,  in  taking  out  the  bale, 
the  loss  would  be  bis.  The  |jlace  and  ' 
manner  of  delivcrv  may  ahvavs  be  varied 
with  the  assent  of  the  owner  of  the  prop- 
erty ;  anil  if  he  interferes  to  control  or 
direct  in  the  matter,  he  assumes  the  re- 
sponsibility." See  Scotthorn  v.  South 
Statlbrdsh'ire  Railway  Co.  18  E.  L.  &  E. 
553,  s.  C.  8  Exch.  341. 
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ceptance,  whatever  be  the  motive  for  it,  discharges  the  carrier, 
if  it  be  voluntary,  and  if  it  be  made  before  any  cause  of  action 
has  arisen  against  the  carrier  for  non-delivery,  or  other  de- 
fault, (p)  After  such  cause  exists  by  reason  of  the  injury  that 
has  been  inflicted,  nothing  discharges  the  carrier  but  a  release, 
or  the  receipt  of  something  by  way  of  accord  and  satisfac- 
tion, (q) 

If  the  owner  or  shipper,  by  his  illegal  act,  prevents  or  inter- 
feres with  the  delivery  of  the  goods  by  the  carrier,  the  obligation 
of  delivery  is  at  an  end.  But  only  an  actual  illegality  has  this 
effect,  (r)  An  alleged  one,  if  it  be  not  true  in  fact,  does  not 
discharge  the  carrier  ;  but  if,  though  not  true  in  fact,  or  although 
the  cause  of  a  seizure  or  other  interference  with  the  goods  which 
prevents  their  delivery  is  not  substantiated,  yet  if  there  be  a  jus- 
tifiable cause  for  such  seizure,  it  would  seem  reasonable  that 


(p)  Parsons  v.  Hardy,  14  Wend.  215; 
Harris  v.  Rand,  4  N.  H.  259,  555  ;  Welch 
V.  Hicks,  6  Cowen,  504  ;  Lorent  v.  Knit- 
ring;,  1  Nott  &  McC.  132;  Hunt  v.  Has- 
kell, 24  Me.  339.  But  the  goods  must 
be  voluntarily  received.  Eossiter  v.  Ches- 
ter, 1  Dougl.  (Mich.),  154.  And  in  Lowe 
V.  Moss,  12  111.  477,  it  was  held,  that  the 
receipt  by  the  owner  of  a  part  of  a  lot  of 
goods  in  transitu,  though  it  would  dis- 
charge the  carrier  from  all  further  liability 
as  to  such  part,  would  not  so  discharge 
him  as  to  the  residue. 

(q)  Willoughby  v.  Backhouse,  2  B.  & 
C.  821 ;  Baylis  v.  Usher,  4  Mo.  &  P.  790 ; 
Bowman  v.  Teall,  23  Wend.  306. 

(r)  Gosling  v.  Higgins,  1  Camp.  451. 
This  was  an  action  for  the  non-delivery  of 
ten  pipes  of  wine,  shipped  at  the  island  of 
Madeira,  on  board  a  vessel  of  which  the 
defendant  was  owner,  to  be  earned  to  Ja- 
maica, and  from  thence  to  England. 
When  the  vessel  arrived  off  Jamaica,  she 
was  seized,  with  her  cargo,  for  a  supposed 
violation  of  the  revenue  laws,  and  there 
condemned ;  but,  upon  an  appeal  to  the 
Privy  Council  of  England,  the  sentence 
of  condemnation  was  reversed.  Upon 
these  facts,  Lord  Ellenborough  Ae/t/that  the 
defendant  was  liable,  and  must  seek  his 
remedy  against  the  officers  of  the  govern- 
ment. So  in  Spence  v.  Chadwick,  10  Q. 
B.  517,  which  was  assumpsit  by  a  shipper 
on  a  contract  of  affreightment.  The  dec- 
laration stated  that  the  plaintiff  had  ship- 


ped on  board  the  .defendant's  ship,  then  in 
the  bay  of  Gibraltar,  and  bound  for  Lon- 
don, calling  at  Cadiz,  certain  goods  to  be 
safely  conveyed  to  London,  and  there  de- 
livered in  good  order,  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature 
or  kind  soever,  save  risk  of  boats,  &c.,  ex- 
cepted, the  plaintiff  paying  freight.  The 
declaration  then  averred  a  promise  by  the 
defendant  so  to  convey  and  deliver  the 
cargo,  saving  the  above  exceptions ;  and 
alleged  as  a  breach  that  he  failed  to  do  so. 
The  defendant  pleaded,  that  the  ship  in 
the  course  of  her  voyage  called  at  Cadiz, 
and  was  then  within  the  jurisdiction  of  the 
officers  of  customs  there,  and  of  a  certain 
court  of  Spain  (described  in  the  plea) ; 
that  while  the  ship  was  there,  the  goods 
were,  according  to  the  law  of  Spain,  law- 
fully taken  out  of  the  ship  by  the  said 
officers,  against  the  will,  and  without  the 
default  of  the  defendant,  on  a  charge  of 
suspicion  of  their  being  contraband  ac- 
cording to  the  law  of  Spain,  and  were 
confiscated  by  a  decree  of  the  said  court, 
upon  the  charge  afoi'esaid.  Upon  de- 
murrer, the  court  held  that  the  plea  al- 
leged no  excuse  within  the  express  ex- 
ceptions in  the  contract ;  that  the  decree 
of  confiscation  was  in  itself  no  answer ; 
and  that  it  did  not  appear  by  the  plea  to 
have  been  incurred  through  any  fault  of 
the  plaintiff. 


202 


THE   LAW   OP   CONTEACTS. 


[book  in. 


the  carrier  should  not  be  held  responsible  for  the  consequences. 
It  would  certainly  be  unjust  to  hold  him  so,  where  it  was  the 
fault  of  the  owner  or  shipper  that  such  apparent  cause  for 
seizure  existed. 

Nor  is  the  carrier  liable  where  the  goods  are  thrown  over- 
board from  necessity,  to  save  life  or  property ;  (s)  if  to  save 
property,  all  the  property  that  is  saved  must  contribute  to  make 
up  the  loss,  under  what  is  termed  in  the  mercantile  law,  a  gen- 
eral average,  (t)     Nor  if  the  goods  perish  from  inherent  defect,  (u) 


(s)  Mouse's  case,  12  Rep.  63  ;  Bird  v. 
Astcock,  2  Bulst.  280,  s.  o.'2  Rol.  Abr. 
567;  Halwerson  v.  Cole,  1  Speers,  321. 
la  Kenrig  c;.  Eggleston,  Aleyn,  93,  it 
is  said  that  Eolte,  C.  J.,  cited  Barcroft's 
case,  "  wliere  a  box  of  jewels  was  delivered 
to  a  ferryman,  who,  Isnowing  not  what 
was  in  it,  and  bemg  in  a  tempest,  threw  it 
overboard  into  the  sea;  and  resolved  tliat 
he  sliould  answer  for  it."  But  Sir  Wil- 
ham  Jones,  in  commenting  upon  this  case, 
says :  "  I  cannot  help  suspecting  that 
there  was  proof  in  this  case  of  culpable 
negligence,  and  probably  the  casket  was 
both  small  and  light  enough  to  have  been 
kept  longer  on  board  than  other  goods ; 
for  in  the  case  of  a  Gravcsend  barge,  cited 
on  the  bench  by  Lord  Coke,  it  appears 
that  tlie  pack  wliich  was  thrown  overboard 
in  a  tempest,  and  for  which  the  bargeman 
was  held  not  answerable,  was  of  great  value 
and  great  weight ;  although  this  last  cir- 
cumstance be  omitted  by  Rolie,  who  says 
only  that  a  master  of  tlie  vessel  had  no 
information  of  its  contents."  See  Jones  on 
Bailm.  108. 

(()  But  the  owners  of  goods  shipped 
on  deck,  and  thrown  overboard  in  a  storm, 
are  not  entitled  to  general  average ;  nor  is 
the  owner  of  the  vessel  liable  for  thcni  as 
a  carrier,  in  such  case.  Smith  v.  ^Vrlglit, 
1  Caines,  43  ;  Lenox  i'.  United  Ins.  Co. 
3  Johns.  Cas.  178;  The  Rowena,  Ware, 
322.  But  in  Gillett  a.  Ellis,  U  111.  579, 
where  goods  stowed  on  the  main  deck  of 
a  propeller  were  necessarily  cast  overboard 
in  a  tempest  by  the  order  of  the  master,  to 
pi'eservo  the  vessel  and  crew,  it  was  Iwltl, 
that  the  owner  of  the  goods  was  entitled 
to  the  bcnclit  of  a  uoneral  average.  And 
per  Treat,  C.  J. :  "  It  is  insisted  that  the 
])laintiff"  cannot  claim  contribution,  be- 
cause liis  goods  were  stowed  on  the  deck 
of  the  vessel.  The  general  rule  undoubt- 
edly is,  that  the  owner  of  tlie  goods  wliich 
are  placed  on  the  deck  of  a  ship,  and  are 
swept  overboard  by  the  action  of  the  wind 


or  waves,  or  cast  into  the  sea  by  com- 
mand of  the  master,  in  order  to  protect 
the  vessel  and  crew,  is  not  entitled  to  the 
benefit  of  a  general  average.  The  cargo 
on  deck,  from  its  situation,  increases  the 
difficulty  of  navigating  the  ship,  and  is 
more  exposed  to  peril  than  that  which  is 
under  cover;  and,  if  swept  away  or  cast 
overboard,  the  owner  must  bear  the  loss, 
without  contribution  from  the  owners  of 
the  vessel  and  the  cargo  under  hatches. 
But  this  case  does  not  fiill  within  the 
operation  of  this  rule.  Propellers  are  a 
class  of  vessels  but  recently  introduced 
in  the  navigation  of  the  lakes,  to  which, 
from  the  peculiarity  of  their  construction, 
and  the  general  usage  respecting  them, 
this  gcnei'al  rule  is  not  applicable.  They 
are  double  deckers  with  two  holds.  By 
tlie  general  custom  prevailing  in  reference 
to  them,  goods  stowed  on  the  main  deck, 
or  upper  hold,  are  regarded  as  under 
hatches,  and  as  safe  as  those  stowed  in  the 
lower  hold,  or  where  the  cargo  in  ordinary 
^Tssels  is  only  considered  as  under  cover. 
The  master  is  allowed  by  this  general 
custom  to  stow  the  cargo  either  in  the 
hold,  or  on  the  main  deck,  at  his  conven- 
ience. No  distinction  is  made  in  the 
price  of  transportation  by  tlie  carrier,  or 
in  the  rates  of  insurance  by  the  under- 
writer. The  cargo  below  and  between 
decks  is  put  on  the  same  footing.  This 
universal  usage,  resulting  from  the  char- 
acter of  the  vessel,  must  goiern  the  rights 
and  liabilities  of  the  owners  of  tlic  vessel 
and  cargo.  The  owner  of  goods,  which 
are  stowed  on  tlie  main  deck  of  a  propel- 
ler, and  necessarily  cast  overboard  by  the 
direction  of  the  master,  to  preserve  the 
vessel  and  crew,  is,  therefore,  entitled  to 
the  benefit  of  a  general  average,  as  much 
as  the  owner  of  goods  that  are  stowed  in 
the  hold  would  be,  under  like  circum- 
stances." 

(«)  FaiTar   v.  Adams,  Bui.  K  P.  69  • 
Clark  V.  Barnwell,  12  How.  272. 
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nor  if  the  owner  or  shipper  has  been  negligent  or  fraudiilent 
in  not  disclosing  the  peculiar  nature  of  goods  requiring  peculiar 
care,  by  the  want  of  which  care  they  have  perished  or  suffered 
injury,  (y)  But  the  carrier  is  bound  to  take  all  such  reasonable 
care  of  goods  as  he  knows  or  should  know  to  be  necessary  for 
them. 

If  the  carrier,  on  the  ground  of  his  liability  for  damages  to 
the  goods  he  undertook  to  transport,  pays  for  such  damages, 
it  is  equivalent  to  a  delivery  of  them  in  safety,  and  reestablishes 
his  claim  for  freight,  (w) 


SECTION    X. 

WHEEE   A   THIRD   PAETT   CLAIMS   THE   GOODS. 

One  question  in  regard  to  the  carrier's  obligation  to  deliver 
goods  to  the  shipper  or  consignor,  has  been  much  agitated,  and 
perhaps  is  not  quite  settled.  It  arises  in  the  case  of  another 
party  claiming  the  goods  as  owner,  and  taking  them  in  that 
character  from  the  carrier.  Will  such  taking  excuse  the  carrier 
for  non-delivery  ?  If  the  goods  are  demanded  from  him  by  a 
third  party  on  this  ground,  can  he  deliver  the  goods  and  justify 
his  conduct?  It  is  quite  certain  that  the  carrier  cannot  himself 
raise  the  question  of  title  in  a  third  person,  and  on  that  ground 
refuse  delivery  to  the  party  originally  holding  them,  (x)  And  it 
is  undoubtedly  the  general  rule,  that  the  carrier  cannot  deny 

(v)  Edwards  v.  Shcrratt,  1  East,  604;  was  indemnified  he  would  keep  them,  and 

Titchburae  V.  White,  1  Stra.  U5 ;  Batson  not  deliver  them  aceordmg  to  order     An 

V.  Donovan,  4  B.  &  Aid.  21.  indemnity  was  given;  and  the  goods  not 

Iw)    Hammond   v.  McClures,    1    Bay,  being   delivered   according   to   order,  the 

jQJ    '  party  by  whom  they  were  delivered  to  the 

(x)  Anon.,  cited  in  Laclouch  v.  Towle,  carrier  brought  an  action  against  the  car- 
3  Esp  114  Tills  was  a  case  tried  before  rier.  The  learned  judge  would  not  per- 
Mr  Justice  Gould,  and  was  to  the  follow-  mit  him  to  set  up  any  guestion  of  property 
1^'  effect.  A  carrier  had  a  parcel  of  out  of  the  plaintitf ;  and  Mrf  that  he  hav- 
STods  delivered  to  him,  to  be  carried  from  ing  received  the  goods  from  h.rn,  was  pie- 
M.;idstoae  to  London.  While  the  goods  eluded  from  questioning  his  title,  or  show- 
lav  at  his  warehouse,  a  person  came  there  ing  a  property  in  any  other  pe'-son  And 
who  aid  the  goods  ^ere  his,  and  claimed  Lord  /&«yo«,  before  whom  the  case  was 
^em  fiom  the  can-ier;  the  carrier  said  he  cited,  admitted  it  to  be  law.  See  also, 
could  not  deliver  them ;    but  that  if  he  ante,  p.  142,  note  ^t). 
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the  title  of  the  party  from  whom  he  has  received  the  goods  for 
transportation.  In  general,  no  agent  can  defend  against  the 
action  of  his  principal,  by  setting  up  the  jus  tertii  in  his  own 
favor,  (y)  On  the  other  hand,  if  the  carrier  delivers  them  to  a 
third  party,  and  it  can  be  shown  in  an  action  against  him  that 
this  third  party  was  the  actual  and  lawful  owner,  and  that  the 
plaintiff,  who  deKvered  the  goods  to  the  caiTier,  had  no  right  to 
them  whatever,  this  certainly  is  a  sufficient  defence.  (2)  It  is 
held,  in  general,  that  if  he  does  not  yield  to  an  adverse  claim 
by  a  third  party,  he  is  liable  to  an  action,  in  case  the  title  of 


(y)  Nickolson  u.  Knowles,  5  Mafld.  47  ; 
Myler  v.  Fitzpatrick,  6  Mad.  &  G.  360  ; 
Dixson  c'.  Hammond,  2  B.  &  Aid.  310; 
Roberts  v.  Ofiilby,  9  Price,  269;  Hard- 
man  V.  WiUcock,  9  Bing.  382,  n.  [a) ; 
Bates  V.  Stanton,  1  Duer,  79. 

(z)  This  was  settled,  after  much  con- 
sideration, in  Iving  v.  Richards,  6  Whart. 
418.  Tile  defendants  in  that  case  were 
common  carriers  of  goods  between  New 
York  and  Philadelphia,  and  had  signed  a 
receipt  of  certain  goods  as  received  of  A. 
which  they  promised  to  deliver  to  his 
order.  In  trover  by  the  indoreees  of  this 
paper,  who  had  made  advances  on  the 
goods,  it  was  held,  that  the  defendants 
might  prove  that  A  had  no  title  to  the 
goods;  that  they  had  been  fraudulently 
obtained  by  him  from  the  true  owner ; 
and  that  upon  demand  made,  they  had 
delivered  them  up  to  the  latter.  Kennedy, 
J.,  said :  "  It  is  said  that  it  would  be  a 
breach  of  trust  or  an  act  of  treachery,  on 
the  part  of  the  bailee,  to  deliver  the  goods, 
even  on  demand,  to  the  true  owner,  not- 
withstanding he  has  received  them  from  a 
wrongdoer,  because  he  promised  to  restore 
the  goods  to  such  wrongdoer.  If  the 
bailee  in  such  case  receive  the  goods  from 
the  bailor  innocently,  under  the  impression 
made  by  the  bailor  that  lie  is  the  owner 
thereof,  or  has  the  light  to  dispose  of  them 
in  the  manner  he  is  doing,  and  therefore 
promises  to  return  the  goods  to  the  bailor, 
it  is  very  obvious  that  such  a  promise 
ought  not  to  be  regarded  as  binding,  be- 
cause obtained  through  a  false  impression, 
made  wilfully  by  the  bailor;  and  truth, 
which  lies  at  the  foundation  of  justice,  as 
well  as  all  moral  excellence,  would  seem 
to  require,  in  every  such  case,  that  the 
goods  should  be  delivered  up  to  the  true 
owner,  especially  if  he  demand  the  same, 
instead  of  the  wrongful  bailor.     But  if  the 


bailee  knew  at  the  time  he  received  the 
goods,  and  made  the  promise  to  redeliver 
them  to  the  bailor,  with  a  view  to  favor 
the  bailor,  that  the  latter  had  come  wrong- 
fully by  them,  either  by  having  taken  them 
tortiously  or  feloniously  from  the  owner; 
then  the  bailee  thereby  became  a  partici- 
pant in  the  fraud  or  the  felony,  and  it 
Avould  be  abhorrent  to  every  principle  of 
justice  that  he  should  be  protected  under 
such  circumstances  against  the  demand  or 
claim  of  the  owner.  This  promise,  how- 
ever, of  the  bailee,  is  said  to  be  binding 
on  him  only,  and  is  not  such  as  his  per- 
sonal representatives  are  bound  to  regard ; 
and  the  reason  assigned  for  this  is  because 
the  goods  have  come  to  their  possession 
by  operation  of  law.  This  doctrine,  if  it 
were  to  be  allowed,  would  certainly  be 
singularly  anomalous,  and  imlike,  in  its 
effect,  to  any  other  promise  recognized  by 
the  law  as  binding.^'  See  also.  Bates  v. 
Stanton,  1  Duer,  79.  The  doctrine  of  the 
te.xt  is  fullv  sustained  in  the  case  of  Sheri- 
dan V.  The  New  Quay  Co.,  93  Eng.  C.  L. 
618.  In  giving  the  judgment  of  the 
court,  Willes,  J.,  says,  —  "  The  defendants 
were  common  can'iers  and  therefore  bound 
to  receive  the  goods  for  carriage.  They 
could  make  no  inquiry  as  to  the  ownership. 
They  have  not  voluntarily  raised  the  ques- 
tion ;  it  was  raised  by  the  demand  of  the 
real  owner  before  the  defendants  had  parted 
with  the  goods.  The  law  would  have  pro- 
tected them  aaalnst  the  real  o"  ner  if  they 
had  delivered  the  goods  in  pursuance  of 
their  employment,  without  notice  of  his 
claim.  It  ought  equally  to  protect  them 
against  the  pM.'udo  owner,  from  whom  they 
could  not  refuse  to  receive  the  goods,  in 
the  present  event  of  the  real  owner  claim- 
ing the  goods,  aud  theu-  being  given  up  to 
him." 


CH.  XI.J 


BAILMENT. 


205 


this  party  be  good,  (a)  The  carrier  may  have  his  interpleader 
in  equity  to  ascertain  who  has  the  right ;  but  it  is  not  easy  to 
see  what  adequate  means  of  self-protection  he  has  at  common 
law.  And  yet  he  should  be  permitted,  in  some  way,  to  demand 
security  of  the  party  whose  title  seems  to  him  the  better,  and  to 
whom  he  is  therefore  wiUing  to  give  the  goods.  And  whenever 
security  is  refused,  there  should  be  no  recoveiy  against  him, 
unless  the  better  title  of  the  person  claiming  the  goods  was 
obvious  and  certain,  or  there  were  other  circumstances  indi- 
cating that  the  earner  had  not  acted  with  entire  good  faith  or 
proper  discretion.  But,  in  the  present  state  of  the  authorities, 
it  seems  that  if  the  carrier  be  called  upon  by  such  antagonistic 
claimants,  he  must  decide  between  them  at  his  own  peril. 

If  the  goods  are  stopped  in  transitu,  this  would  involve  ques- 
tions which  could  be  answered  only  by  the  law  of  "  stoppage 
in  transitu,"  which  is  elsewhere  considered. 


(a)  Wilson  v.  Anderton,  1  B.  &  Ad. 
450.  In  this  case  tiie  captain  of  a  ship, 
who  had  talcen  goods  on  freight,  and  who 
claimed  a  lien  upon  them,  but  whose  claim 
was  unfounded,  delivered  them  to  the  de- 
fendant as  his  bailee.  The  plaintiff,  who 
was  the  owner  of  the  goods,  demanded 
them  of  the  defendant,  but  lie  refused  to 
deliver  them  without  the  directions  of  the 
bailor.  The  com't  held,  that  the  bailor  not 
having  any  lien  upon  the  goods,  the  re- 
fusal of  the  bailee  was  sufficient  evidence 
of  a  conversion.  Lord  Tenterden,  C  J., 
said  :  "  A  bailee  can  never  be  in  a  better 
situation  than  the  bailor.  If  the  bailor 
has  no  title,  the  bailee  can  have  none,  for 
the  bailor  can  give  no  better  title  than  he 
has.  The  right  to  the  property  may, 
therefore,  be  tried  in  an  action  against  the 
bailee,  and  a  refusal  like  that  stated  in 
this  case  has  always  been  considered  evi- 
dence of  a  conversion.  The  situation  of 
a  bailee  is  not  one  without  remedy.  He 
is  not  bound  to  ascertain  who  has  the 
right.  He  may  file  a  bill  of  interpleader 
in  a  court  of  equity.  But  a  bailee  who 
forbears  to'  adopt  that  mode  of  proceeding, 
and  makes  himself  a  party  by  retaining 
the  goods  for  the  bailor  must  stand  or  fall 
by  liis  title."  Littledale,  J. :  "  The  ques- 
tion is,  whether,  under  the  circumstances 


stated  in  this  case,  the  bailee  can  set  up 
any  title  against  the  real  owner  ■?  What 
is  the  situation  of  a  bailee  1  He  has  no 
other  title  except  that  which  the  bailor 
had.  As  to  the  Nisi  Prius  case  before 
Gould,  J.,  [sec  ante,  note  (a:),]- it  is  not  ap- 
plicable to  the  present  point.  There  the 
carrier,  on  the  goods  being  demanded  by 
a  third  party,  voluntarily  identified  him- 
self with  that  party,  by  pi'oposing  to  re- 
tain them  on  an  indemnity,  and  offering 
to  set  up  the  title  of  that  party  on  an  ac- 
tion by  the  bailor.  Now  a  lessee  cannot 
dispute  the  title  of  his  lessor  at  the  time 
of  the  lease,  but  he  may  show  that  the 
lessor's  title  has  been  put  an  end  to ;  and 
therefore,  in  an  action  of  covenant  by  the 
lessor,  a  plea  of  eviction  by  title  paramount, 
or  that  which  is  equivalent  to  it,  is  a  good 
plea,  and  a  threat  to  distrain  or  bring  an 
ejectment,  by  a  person  having  good  title, 
would  be  equivalent  to  an  actual  eviction. 
So  here  if  the  bailor  brought  an  action 
against  the  defendant  as  bailee,  the  latter 
might,  on  the  same  principle,  show  that 
the  plaintiff  recovered  the  value  of  the 
goods,  or  that,  on  being  threatened  with 
an  action  by  a  person  who  had  good  title 
to  the  goods,  he  had  delivered  them  to 
him." 
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COMPENSATION. 

This  is  sometimes  fixed  by  law;  as  for  incorporated  com- 
panies, ferries,  &c.  "Where  it  is  not  so  fixed,  the  carrier  may- 
determine  it  himself.  But  having  adopted  and  made  known  a 
usual  rate,  he  is  so  far  bound  by  it,  that  on  tender  of  this  rate 
he  must  receive  the  goods,  and  can  recover  no  more  if  they  are 
not  prepaid  and  he  carries  them  ;  and  whether  it  be  fixed  by 
law,  or  by  his  own  established  usage,  it  must  be  applied  equally 
and  indifferently  ;  aU  persons  being  charged  the  same  price  for 
carriage  of  the  same  quantity  of  similar  goods  for  the  same 
distance,  (b)  Where,  however,  it  is  not  fixed  by  law,  the  car- 
rier may  change  it  at  his  discretion,  and  all  parties  are  bound 
who  have,  or  might  have,  but  for  their  own  fault,  seasonable 
knowledge  of  such  change.  K  the  hire  to  which  he  is  entitled 
be  not  paid,  he  is  not  bound  to  dehver  the  goods,  and  if  he  now 
retains  them  in  his  warehouse  or  place  of  business,  he  is  liable, 
in  case  of  loss  or  injury,  only  for  negKgence.  His  liability  is  no 
longer  that  of  a  common  carrier,  but  that  of  a  depositary  for 
hire  or  gratuitously,  as  the  case  may  be ;  (c)  for  he  now  holds 
the  goods  by  virtue  of  the  right  we  shall  now  proceed  to  con- 
sider. 


SECTION    XII 


OF  THE  LIEN  AND  AGENCY  OE  THE  CARRIER. 

Whether  a  private  can'ier   has  a  lien  on  the  goods  for  his 
freight,  is  not,   as  we   have    akeady   said,  determined  by  the 

(6)  Seo  ante,  p.  175,  note  (t).     It  seems  the  goods  ai-e  delivered.     Biirnes  v.  Mar 

that  although  a  carrier  need  not  receive  shall,  14  E.  L.  &  E.  45,  s.  c.  18  Q.  B.  785. 
goods  until  the  price  of  carriage  is  paid,         (c)  Young  v.  Smith,  3  Dana,  91.     See 

yet  if  he   does    so    receive  them  he  can  ante,  p.  200,  note  (m). 
maintain  no  action  for  their  carriase  until 
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authorities.  Generally,  perhaps,  it  has  been  considered  that  one 
of  the  distinctions  between  the  private  carrier  and  the  common 
carrier  is,  that  the  first  has  no  such  lien,  while  the  latter  has, 
and  has  had  for  centuries,  (d)  No  part  of  the  law  of  bailments 
is  more  firmly  established  than  that  the  common  carrier  has  this 
lien.  He  may  not  only  refuse  to  carry  goods  unless  the  freight 
is  paid  to  him,  but  if  he  carry  them,  and  the  freight  is  withheld, 
he  may  retain  the  goods,  and  obtain  his  freight  from  them  iu 
any  of  the  ways  in  which  a  party  enforces  a  lien  on  personal 
property,  (e)  But  a  common  carrier  can  acquire  no  lien  on 
goods  belonging  to  the  United  States  Government  for  services 
rendered  in  transporting  such  goods.  (/)  And  while  he  holds 
them  on  this  ground,  they  are  not  at  his  rislt  as  a  common  car- 
rier, for  he  is  responsible  only  as  any  other  party  who  holds 
property  as  security  for  debt. 

All  liens  may  be  abandoned,  or  waived,  or  lost.  And  it  has 
been  held  that  a  refusal  by  a  bailee  to  give  up  the  goods  with- 
out giving  his  lien  as  a  reason,  is  a  waiver,  (g)  And  a  lien 
may  be  lost,  as  by  a  repeal  of  the  statute  creating  it,  without 
affecting  the  contract.  (A) 

It  has  been  questioned  whether  a  common  carrier,  who  car- 
ries goods  of  a  party,  but  without  his  order  or  knowledge,  can 
maintain  a  lien  for  the  freight.  Generally  the  owner  would 
have  the  right  to  refuse  such  service,  and  to  require  that  the 
goods  should  be  replaced,  or  he  might  have  his  action  for  inter- 
meddling with  his  property.     But  if  the  facts  were  such  as  to 

{d)  Skinner  v.  Upshaw,  2  Ld.  Eaym.  ton,  6  Hill  (N.T.),  43,  s.  0.  4  Dcnio,49C 

752  ;  Hunt  v.  Haskell,  24  i\Ie.  339  ;  llav-  But  sembk,  per  Beardsley,  J.,  thut  the  lien 

ward  V.  Middleton,  1  Mills,  Const.  186  ;  may  be   retained    after  delivery  by  the 

Ellis  V.  James,  5  Ohio,  88  ;  Bowman  v.  agreement  of  the  parties.     Id.     And  it  is 

Hilton,  11   Ohio,  303;  Fuller  v.  Bradley,  so  held  in  Sawyer  v.  Fisher,  32  Me.  28. 

2.')  Pen'n.  St.  120.  So  if  a  carrier  be  induced  to  deliver  goods 

'  (e)  See   Hunt  v.  Haskell,  24  Me.  339  ;  to  the  consignee,  by  a  false  and  fraudulent 

Fox  V.  McGregor,  11  Barb.  41.  —A  re-  promise  of  the  latter  that  he  will  pay  the 

linquishmont  of  possession  by  a  carrier,  or  freight  as  soon  as  they  are  received,  the 

other  person  wlio  has  a  lion  on  property,  delivery  will  not  amount  to  a  waiver  ot 

is  an   abandonment   of  the   lien.     By  a  the  carrier's  lien,  but  be  may  disaffirm  the 

transfer   of  the  possession  the   holder  is  deliveiy,  and  sue  the  consignee  m  roploviQ 

deemed  to  yield  up  the  security  he  has  by  Bigelow  v.  Heaton,  supra. 
means  of  the  custody  of  the  property,  and         (/)  Dufolt  i;   Gorman   1  Mmn.  301. 
to  trust  only  to  the  responsibility  of  the         (g)  Dorrs  v.  Morewood,  10  Barb.  183 

owner  or  other  person  liable  for  the  charge.  Hanna  «.  Phelps,  7  Ind.  21. 
Bailey  v    Quint,  22  Vt.   464;   Forth  v.         (h)  Lambard    v.   Pike,   33   Me.    141; 

Simpson,  13  Q.  B.  689  ;  Bigelow  ;,.  Hea-  Bangor  v.  Godmg,  35  Me.  73 
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leave  to  the  owner  only  the  option  between  receiving  his  goods 
or  rejecting  them,  must  he  either  refuse  the  goods,  or  by  accept- 
ing, give  the  carrier  all  the  rights  which  he  would  have  had  if  he 
had  himself  placed  them  in  the  hands  of  the  carrier  ?  If  a  thief 
in  Albany  steals  one  hundred  barrels  of  flour  from  an  owner 
who  intends  to  send  it  to  Boston,  and  the  thief,  for  his  own 
purposes,  sends  it  by  railroad  to  Boston,  and  there  the  owner's 
agent  discovers  the  flour,  and  recognizes  it  by  marks  and  num- 
bers, can  the  owner  or  the  owner's  agent  get  possession  of  the 
flour,  only  by  paying  the  freight,  and  so  discharging  the  lien  of 
the  railroad  ?  If  a  service  has  been  distinctly  rendered  to  the 
owner,  and  he  accepts  that  service  and  holds  the  benefit  of  it, 
on  general  principles  he  must  pay  for  it.  Whether  that  rule 
would  apply  here  would  depend  upon  the  peculiar  circumstan- 
ces of  the  case.  But  if  it  would,  it  does  not  follow  that  the 
carrier  is  entitled  to  his  lien.  He  may  have  a  rightful  claim* 'for 
freight,  which  he  may  otherwise  enforce,  but  still  have  no  lien 
for  it  on  the  goods  transported.  If  the  hen  of  the  common  car- 
rier be  connected  with  his  peculiar  obligation  to  carry  for  all 
who  offer,  (i)  and  his  peculiar  responsibility  as  an  insurer  against 
every  thing  but  the  act  of  God  or  the  public  enemy,  these  three, 
the  lien,  the  obligation,  and  the  responsibility,  existing  only 
together,  and  in  dependence  on  each  other,  then  it  would  follow 
that  he  has  no  such  lien,  unless  he  was  under  a  legal  obligation 
to  carry  the  goods  for  the  thief.  Such  an  obligation,  in  the 
present  extension  of  our  internal  interchange  of  property,  and 
with  the  existing  facilities  of  locomotion,  would  make  the  com- 
mon carrier  the  most  efficient  assistant  of  the  thief.  We  can- 
not doubt  that  he  may  always  inquire  into  the  title  of  one  who 
offers  him  goods ;  that  he  must  so  inquire  if  there  be  any  facts 
which  would  excite  suspicion  in  a  man  of  ordinary  intelhgence 
and  honesty ;  and  that  if  the  person  offering  the  goods  is  neither 
the  owner  nor  his  authorized  agent,  the  carrier  is  under  no  obli- 
gation to  receive  and  carry  them.     And  then  again  it  follows, 


(i)  "  The  doctrine  of  lien  originated  in  titled  to  retain  them  for  his  indemnity  ; 

certain  principles  of  the  common  law,  by  thus  carriers  and  innkeepers  had,  by  the 

which  a  party,  who  was  compelled  to  re-  common  law,  a  lien  on  the  goods  inti'usted 

ceive  the  goods  o*'  another,  was  also  en-  to  their  charge."     Smith,  Merc.  Law,  558 
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that  if  he  carries  goods  for  one  who  is  neither  the  owner  nor  his 
agent,  he  carries  what  he  was  under  no  obligation  to  carry, 
and  therefore  cannot  maintain  his  carrier's  Hen  for  the  freight. 
This  conclusion  seems  to  us,  on  the  whole,  most  conformable 
to  the  prevailing  principles  of  law,  and  to  the  actual  condition 
of  the  carrier's  business  in  this  country,  and  to  the  present 
weight  of  authority,  {j) 


( j)  This  question  lias  been  considerably 
discussed  within  the  last  few  years.  We 
have  already  seen  that  an  innkeeper  in 
such  a  case  has  a  lien.  See  ante,  p.  156, 
note(u).  See  also,  Fitch  v.  Newbeny,  1 
Dougl.  (Mich.),  1,  where  the  court  say  : 
"  There  is  an  obvious  ground  of  distinc- 
tion between  the  cases  of  carrying  goods 
by  a  common  carrier,  and  the  furnishing 
keeping  for  a  horse  by  an  innkeeper.  In 
the  latter  case  it  is  equally  for  the  benefit 
of  the  owner  to  have  his  horse  fed  by  the 
innkeeper,  in  whose  custody  he  is  placed, 
whether  left  by  the  thief,  or  by  himself  or 
agent ;  in  either  case  food  is  necessary  for 
the  preservation  of  his  horse,  and  the  inn- 
keeper confers  a  benefit  upon  the  owner 
by  feeding  him.  But  can  it  be  said  that  a 
cai-rier  confers  a  benefit  on  the  owner  of 
goods  by  carrying  them  to  a  place  where 
perhaps  he  never  designed,  and  does  not 
wish  them  to  go  ■?  Or,  as  in  this  case,  is 
the  owner  of  goods  benefited  by  having 
them  taken  and  transported  by  one  trans- 
portation line,  at  their  own  price,  when 
he  had  already  hired  and  paid  another 
to  carry  them  at  a  less  price  1 "  The 
first  case  in  which  the  same  question  arose, 
in  regard  to  a  carrier,  is  that  of  the  Exeter 
carrier,  cited  by  Lord  Sott,  in  York  v. 
Grenaugh,  2  Ld.  Eaym.  866.  There  it 
appeared  that  one  A  stole  goods,  and  de- 
livered them  to  the  Exeter  carrier  to  be 
earned  to  Exeter.  The  right  owner  find- 
ing the  goods  in  the  possession  of  the  car- 
rier, demanded  them  of  him ;  upon  which 
the  carrier  refused  to  deliver,  without 
being  paid  for  the  carriage.  The  owner 
brought  trover,  and  it  was  held,  that  the 
carrier  might  justify  detaining  the  goods 
against  the  right  owner  for  the  carriage, 
for  when  A  brought  them  to  him  he  was 
obliged  to  receive  them  and  carry  tliem  ; 
and  therefore,  since  the  law  compelled 
him  to  carry  them,  it  would  give  him  a 
remedy  for  the  premium  due  for  the 
carriage.  The  decision  evidently  met 
with  the  approval  of  Lord  Holt.  On 
the  authority   of  this   case,   the   opinion 

V0I-.  II.  1* 


seems  generally  to  have  prevailed  in  the 
profession  and  among  text-writers,  that 
innkeepers  and  common  carricre  stand 
upon  the  same  ground  in  this  respect. 
See  King  v.  Richards,  6  Whart.  423. 
But  several  late  cases  seem  to  have  estab- 
lished the  contrary  doctrine,  in  this  coun- 
try at  least,  in  accordance  with  what  we 
have  stated  in  the  text.  The  first  case, 
since  that  of  the  Exeter  carrier,  in  which 
this  question  has  been  directly  consid- 
ered, is  Fitch  V.  Newberry,  1  Dougl. 
(Mich.),  I,  already  cited.  In  that  case, 
the  plaintiffs,  by  their  agents  shipped  goods 
at  I'ort  Kent,  on  Lake  Champlain,  con- 
signed to  themselves  at  Marsliall,  Michi- 
gan, care  of  H.  C.  &  Co.  Detroit,  by  the 
Sfcw  York  and  Michigan  Line,  who  were 
common  carriers,  and  with  whom  they 
had  previously  contracted  for  the  trans- 
portation of  the  goods  to  Detroit,  and  paid 
the  freight  in  advance.  During  their  tran- 
sit, and  before  they  reached  Buffalo,  the 
goods  came  into  the  possession  of  carriers, 
doing  business  under  the  name  of  the 
Merchants  Line,  without  the  knowledge 
or  assent  of  the  plaintiffs,  and  were  by 
them  transported  to  Detroit,  consigned  by 
H.  P.  &  C.  of  Buffalo  to  the  care  of  the 
defendants,  and  deUvered  to  the  defend- 
ants, who  were  personally  ignorant  of  the 
manner  in  which  they  came  into  the  pos- 
session of  the  Merchants  Line,  and  of  the 
contract  of  the  plaintiffs  with  the  New 
York  and  Michigan  Line,  although  they, 
and  also  H.  P.  &  Co.,  were  agents  for  and 
part  owners  in  the  Merchants  Line.  The 
defendants,  being  warehouse-men  and  for- 
warders, received  the  goods  and  advanced 
the  freight  upon  them  from  Troy,  N.  Y., 
to  Detroit.  On  demand  of  the  goods  by 
the  plaintiffs,  the  defendants  refused  to  de- 
liver them  until  the  freight  advanced  by 
them,  and  their  charges  for  receiving  and 
storing  the  goods,  were  paid,  claiming  a 
lien  on  the  goods  for  such  freight  and 
charges.  The  plaintiffs  thereupon  brought 
replevin.  And  the  court  after  much  con- 
sideration held,  that  the  nlaintifft  were  en- 


210 


THE   LAW   OF   CONTRACTS. 


[book  m. 


It  is  settled  that  when  the  carrier  cannot  find  the  consignee, 
or  learns  that  he  is  a  swindler,  and  would  cheat  the  consignor, 
he  is  bound  to  protect  the  owner  and  consignor,  and  for  that 
purpose  to  hold  the  goods,  or  store  them  in  some  proper  way 
for  his  use.  (k)     And  so  he  is  if  the  consignee  refuses  to  receive 


titled  to  the  possession  of  the  goods  with- 
out payment  to  the  defendant  of  such 
freight  and  charges,  and  that  the  defend- 
ants had  no  lien  for  the  same.  This  de- 
cision is  supjiorted  by  the  case  of  "Van 
Buskirk  v.  I'urrington,  2  Hall,  561.  There 
property  was  sold  on  a  condition  witli 
which  the  buyer  failed  to  comply,  and 
shipped  the  goods  on  board  the  defend- 
ant's vessel.  On  the  defendant's  refusal 
to  deliver  the  goods  to  the  owner,  he 
brought  trover,  and  was  allowed  to  recover 
the  value,  although  the  defendant  insisted 
on  his  right  of  lien  for  the  freight.  See 
also,  Collman  v.  Collins,  2  Hall,  569.  The 
same  point  arose  directly  in  the  case  of 
liobinson  u.  Baker,  5  Cush.  137,  in  which 
Fletcher,  J.,  after  reviewing  and  comment- 
ing upon  the  authorities  which  we  have 
cited,  says  :  "  Thus  the  case  stands  upon 
direct  and  express  authorities.  How  does 
it  stand  upon  general  principles  ^  In  the 
case  of  Saltus  v.  Everett,  20  Wend.  267, 
275,  it  is  said  :  '  The  universal  and  fun- 
damental principle  of  our  law  of  personal 
property  is,  that  no  man  can  be  divested 
of  ills  property  without  his  consent,  and 
consequently,  that  even  the  honest  pur- 
chaser under  a  defective  title  cannot  hold 
against  the  true  proprietor.'  There  is  no 
case  to  be  found,  or  any  reason  or  anal- 
ogy anywhere  suggested,  in  the  books, 
which  would  go  to  show  that  the  real 
owner  was  concluded,  by  a  bill  of  lading 
not  given  by  himself,  but  by  some  third 
person,  erroneously  or  fraudulently.  If 
the  owner  loses  his  property,  or  is  robbed 
of  it,  or  it  is  sold  or  pledged  without  his 
consent,  by  one  who  has  only  a  temporary 
right  to  its  use,  by  hiring  or  othenvise,  or 
a  qualified  possession  of  it  for  a  specific 
purpose,  as  for  transportation,  or  for  work 
to  be  done  upon  it,  the  owner  can  follow 
and  rechiinr  it  in  the  possession  of  any 
person,  however  innocent.  Upon  tliis  set- 
tled and  universal  principle,  that  no  man's 
property  can  be  taken  from  him  without 
his  consent,  express  or  implied,  the  books 
are  full  of  cases,  many, of  them  hard  and 
distressing  cases,  where  honest  and  inno- 
cent persons  have  purchased  goods  of 
others,  apparently  the  owners,  and  often 


with  strong  evidenc'e  of  ownership,  but 
who  yet  were  not  the  owners,  and  the  pur- 
chasers have  been  obliged  to  surrender  the 
goods  to  the  ti-uo  owners,  though  wholly 
without  remedy  for  the  money  paid. 
There  are  other  hard  and  distressing  cases 
of  advances  made  honestly  and  fairly  by 
auctioneers  and  commission  merchants 
upon  a  pledge  of  goods  by  persons  appar- 
ently having  the  right  to  pledge,  but  who 
in  fact  had  not  any  such  right,  and  the 
pledgees  have  been  subjected  to  the  loss 
of  them  by  the  claim  of  the  rightful  owner. 
These  are  hazards  to  which  persons  in 
business  are  continually  exposed  by  the 
operation  of  this  universal  principle,  that 
a  man's  propert}'  cannot  be  taken  from 
him  without  his  consent.  Why  should 
the  carrier  be  exempt  from  the  operation 
of  this  universal  principle  1  Why  should 
not  the  principle  of  caveat  emptor  apply  to 
him  1  The  reason,  and  the  only  reason 
given,  is,  that  he  is  oliliged  to  receive 
goods  to  caiTy,  and  should  therefore  have 
a  right  to  detain  the  goods  for  his  pay 
But  he  is  not  bound  to  receive  goods  from 
a  wrongdoer.  He  is  bound  only  to  receive 
goods  from  one  who  may  rightfully  deliver 
them  to  him,  and  he  can  look  to  the  title, 
as  well  as  persons  in  other  pm'suits  and 
situations  in  life.  Kor  is  a  carrier  bound 
to  receive  goods,  unless  the  freight  or  pay 
for  the  carriage  is  first  paid  to  him  ;  and 
he  may  in  all  cases  secure  the  payment  of 
the  carriage  in  advance.  In  the  case  of 
King  V.  Richards,  6  Wliart.  418,  it  was 
decided  that  a  carrier  may  defend  himself 
from  a  claim  for  goods  by  the  person  who 
delivered  them  to  him,  on  the  ground  that 
the  bailor  was  not  the  true  owner,  and 
therefore  not  entitled  to  the  goods.  The 
common  carrier  is  responsible  for  the 
wrong  delivery  of  goods,  though  inno- 
cently done,  upon  a  forged  order.  Why 
should  not  his  oblig,ation  to  receive  goods 
exempt  him  from  the  necessity  of  deter- 
mining the  right  of  the  person  to  whom  he 
delivers  the  goods,  as  well  as  from  the  ne- 
cessity of  determining  the  right  of  the  per- 
sons from  whom  he  receives  the  goods '?  " 

(i)   Stephenson  v.   Hart,  4  Biug.  476  ; 
Duff  V.  Budd,  3  Br.  &B.  177. 
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the  goods.  (Z)  He  would  be  bound  to  give  notice  to  the  con- 
signor only,  if  that,  under  the  circumstances,  would  be  reason- 
able care;  and  this,  it  would  seem,  is  a  question  for  the  jury,  (m) 
The  carrier  may  also  be  a  factor  to  sell  for  the  owner ;  and 
this  by  express  instructions,  or  by  usage  of  trade,  (n)  When 
this  is  the  case,  after  the  carrier  has  transported  the  goods,  and 
is  engaged  in  his  duty  as  a  factor  for  sales,  he  is  responsible  only 
as  a  factor,  or  for  his  negligence  or  default,  and  not  as  a  carrier. 
But  after  he  has  sold  the  property,  and  has  received  the  price 
which  he  is  to  return  to  the  owner,  his  responsibility  as  a  car- 
rier revives,  and  in  that  capacity  he  is  liable  for  any  loss  of  the 
money,  (o) 


{I)  Crouch  V.  G.  W.  E.  Co.  2  Hurl.  & 
N.  491. 

(m)  Hudson  v.  Baxendale,  2  Hurl.  & 
N,  575. 

(n)  Stone  v.  Waitt,  31  Me.  409  ;  Wil- 
liams V.  Nicliols,  13  Wend.  58 ;  The 
Waldo,  Daveis,  161. 

(o)  Thus,  where  the  owners  of  a  steam- 
boat, which  ran  upon  the  Ohio  River,  toolc 
produce  to  be  carried  and  sold  by  them 
for  a  certain  freight,  and  were  bringing 
back  in  the  same  vessel  the  money  which 
they  obtained  on  the  sale  of  the  produce, 
when  the  vessel  and  the  money  wore  acci- 
dentally consumed  by  fire ;  it  was  held, 
that  under  the  usage  of  trade  in  the  west- 
ern waters,  they  were  acting  as  common 
carriers  in  going,  as  factors  in  selling  the 
produce,  and  as  common  carriers  in  bring- 
ing back- the  money,  and  were  liable  for  its 
loss,  notwithstanding  the  accident.  Har- 
rington V.  McShane,  2  Watts,  443.  And 
per  Sergeant,  J. :  "  The  question  of  the 
defendants'  responsibiUty  in  the  present 
case  depends  on  the  character  in  which 
they  held  this  money  when  the  loss  oc- 
curred. If  they  were  merely  factors  they 
are  not  responsible  ;  if  they  were  carriers, 
the  reverse  must  be  the  case.  Had  the 
flour  been  lost  in  the  descending  voyage, 
by  a  similar  accident,  there  could  be  no 
doubt  whatever  of  the  defendants'  liability ; 
they  were  certainly  transporting  it  in  the 
character  of  carriers.  On  their  arrival  at 
the  port  of  destination,  and  landing  the 
flour  there,  this  character  ceased,  and  the 
duty  of  factor  commenced.  When  the  flour 
was  sold,  and  the  specific  money,  the  pro- 
ceeds of  sale,  separated  from  other  moneys 
in  the  defendants'  hands,  and  set  apart 
for  the  plaintiffs,  was  on  its  return  to  them 


by  the  same  boat,  the  character  of  car- 
rier reattached.  The  return  of  the  pro- 
ceeds by  the  same  vessel  is  within  the 
scope  of  the  receipt  and  of  the  usage  of 
trade,  as  proved,  and  the  freight  paid  may 
be  deemed  to  have  been  fixed  with  a  view 
to  the  whole  course  of  the  trade,  embrac- 
ing a  reward  for  all  the  duties  of  trans- 
portation, sale,  and  return.  If  the  defend- 
ants, instead  of  bringing  the  money  home 
in  their  own  vessel,  had  sent  it  on  freight 
by  another,  there  would  have  been  to  the 
plaintiffs  the  responsibility  of  a  carrier, 
and  there  ought  not  to  be  less  if  they  chose 
to  bring  it  them-ielves.  If  they  had  mixed 
the  money  with  their  own,  they  would  liave 
no  excuse  for  non-payment.  The  defend- 
ants can  be  relieved  from  responsibility 
only  by  holding  that  the  character  of  car- 
rier never  existed  between  these  parties  at 
all,  or  that  if  it  existed,  on  the  descending 
voyage,  it  ceased  at  its  termination,  and 
that  of  factor  began  and  continued  dur- 
ing the  ascending  voyage.  But  if  the  de- 
fendants bring  back  in  the  same  vessel 
other  property,  the  proceeds  of  the  ship- 
ment, whether  specific  money  or  goods, 
they  do  so  as  carriers,  and  not  merely  as 
factors."  So  where  a  master  of  a  vessel, 
employed  in  the  transportation  of  goods 
between  the  cities  of  Albany  and  New 
York,  received  on  board  a  quantity  of 
flour  to  be  carried  to  New  York,  and  there 
sold  in  the  usual  course  of  such  business 
for  the  ordinary  freight;  and  the  flour 
was  sold  by  tlie  master  at  New  York  for 
cash,  and  while  the  vessel  was  lying  at  the 
dock,  the  cabin  was  broken  open  and  the 
money  stolen  out  of  the  master's  trunk, 
wliilo  he  and  the  crew  were  absent ;  it  was 
held  that  the  owners  of  the  vessel  were  an- 
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The  common  principles  of  agency  apply  to  the  carrier  ;  he  is 
liable  for  the  acts  of  those  whom  he  employs  and  authorizes  to 
I  act  for  him.     But  a  party  may  contract  with  the  servant  alone, 
and  then  can  hold  him  only,  (p) 


SECTION    XIII, 


OF   THE   RESPONSIBILITY  OF   THE   CAERIEE   BEYOND   HIS  OWN  ROUTE, 


The  question,  when  the  carrier  is  liable  beyond  his  own  route, 
has  been  recently  much  considered,  and  is  not  yet  quite  settled. 
K  carriers  for  different  routes,  which  connect  together,  associate 
for  the  purpose  of  carrying  parcels  through  the  whole  line,  and 
share  the  profits,  they  are  undoubtedly  partners,  and  each  is 
liable  in  solido  for  the  loss  or  injury  of  goods  which  he  under- 
takes to  carry,  in  whatever  part  of  the  line  it  may  have  hap- 
pened, [q)     If  the  carriers  be  not  so  distinctly  associated,  but 


swerable  for  the  money  to  the  shippers  of 
the  flour,  though  no  commissions,  or  a 
distinct  compensation,  beyond  the  freight, 
were  allowed  for  the  sale  of  the  goods  and 
bringing  back  the  money,  such  being  the 
duty  of  the  master,  in  the  usual  course  of 
the  employment,  where  no  special  instruc- 
tions were  given.  Kemp  v.  Couijhtry,  11 
Johns.  107.  And,  pc-i- cunam :  "  Had  the 
property  which  was  put  on  board  this 
vessel  for  transportation  Ijccn  stolen  be- 
fore it  was  converted  into  money,  there 
could  be  no  doubt  the  defendants  would 
have  been  responsible.  But  the  character 
of  common  carrier  does  not  cease  upon 
the  sale  of  the  property.  According  to 
the  testimony  in  this  case,  the  sale  of  the 
goods  and  return  of  the  proceeds  to  the 
owner  is  a  part  of  the  duty  attached  to  the 
employment,  where  no  special  instructions 
are  given.  The  contract  lietween  the 
parties  is  entire,  and  is  not  fulfilled  on  the 
part  of  the  carrier,  until  he  has  complied 
with  his  orders,  or  has  accounted  with  the 
owner  for  the  proceeds,  or  brought  him- 
self within  one  of  the  excepted  cases. 
The  sale  in  this  case  was  actually  made, 
and  the  money  received  ;  and  had  it  been 
invested  in  other  property,  to  be  trans- 
porteci  from  New  York  to  Albany,  there 


would  be  no  question  but  the  character  of 
common  carrier  would  have  continued. 
It  can  make  no  ditf'erence  whether  the 
return  cariio  is  in  money  or  goods.  A 
person  may  be  a  common  earner  of  money, 
as  well  as  of  otlier  property.  Carth.  485. 
Although  no  commission  or  distinct  com- 
pensation was  to  be  received  upon  the 
money,  yet  according  to  the  evidence,  it 
appears  to  be  a  p^irt  of  the  duty  attached 
to  the  employment,  and  in  the  usual  and 
ordinary  course  of  the  business,  to  bring 
back  the  money  when  tlie  cargo  is  sold 
for  cash.  The  (icight  of  the  cargo  is  the 
compensation  for  the  whole  ;  it  is  one  en- 
tire concern.  And  the  suit  may  be  brought 
against  the  owners  of  the  vessel.  The 
master  is  considered  tlieir  agent  or  ser- 
vant, and  they  are  responsible  for  the 
faithful  discharge  of  his  trust.  "  See  also, 
Taylor  v.  Wells,  .3  Watts,  6.5  ;  Emery  v. 
Hersey,  4  Greenl.  407.  —  It  should  be  ob- 
served, however,  that  Jlr.  Justice  Stcnj 
has  made  some  strictures  upon  the  case  of 
Kemp  V.  C'oughtry,  for  which  see  Story 
on  Bailm.  §5  547,  548. 

(p)   See  ante,  p.  181,  note  (a). 

(q)  Thus,  where  A  and  B  were  jointly 
interested  in  the  profits  of  a  common 
stage-wagon,  but,  by  a  private  agreement 
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are  so  far  connected  that  they  undertake,  or  authorize  the  public 
to  suppose  that  they  undertake,  for  the  whole  line,  they  should 
be  responsible  as  before,  (r)  But  undoubtedly  a  carrier  may 
receive  a  parcel  to  carry  as  far  as  he  goes,  and  then  to  send  it 
further  by  another  carrier.  And  where  this  is  clearly  the  case, 
his  responsibilities  as  carrier  and  as  forwarder  are  entirely  dis- 
tinct, (s)  The  difficulty  is  in  determining  between  these  cases ; 
the  weight  of  authority,  until  recently,  seemed  to  be  in  favor  of 
the  rule,  that  a  carrier  who  knowingly  received  a  parcel  directed 
or  consigned  to  any  particular  place,  undertook  to  carry  it  there 
himself,  unless  he  made  known  a  different  purpose  and  under- 
taking to  the  owner.  This  is  still  the  English  doctrine,  and  in 
conformity  therewith  it  has  been  decided  that  the  owner  has  no 
contract  with  the  second  carrier,  and  cannot  recover  of  him  for 
damage  done  on  his  part  of  the  route,  (t)  But  recent  Amer- 
ican decisions  have  importantly  qualified,  if  they  have  not 
Overthrown  the  English  authorities.  The  prevailing  rule 
in  this  country  may  now  be  said  to  cast  upon  the  carrier  no 
responsibility  as  a  carrier  beyond  his  own  route  (requiring, 
of  course,  due  care  in  forwarding  the  parcel),  unless  the  usage 
of  the  business,  or  of  the  carrier,  or  his  conduct  or  language, 
shows  that  he  takes  the  parcel,  as  carrier,  for  the  whole 
route,  (m)       And  his  receipt  of  payment  for  the  whole  route, 

between  themselves,  each  undertook  the  New  York  to  Oedensburg,  on  the  Eiver 

conducting  and  management  of  the  wagon,  St.  Lawrence,  and  the  goods  were  lost  on 

and  his  own  drivers  and  horses,  for  sped-  Lake   Ontario ;  it  was  held,  that  all  the 

ficd  distances  ;  it  was-  held,  notwithstand-  defendants  were  answerable  for  the  loss, 

ing  this  private  agreement,  that  they  were  altliough  some  of  them  had  no  interestin 

jointly  responsible  to  third  persons  for  the  the  vessel  navigating  the  lake,  in  which 

negligence  of  their  drivers  throughout  the  the    goods   were   shipped.      Fairchild   i'. 

whole   distance.      Waland   v.   Elldns,    1  Slocum,  19  Wend.  329,  s.  c.  7  Hill   (N. 

Stark.  272,  s.  c.  nom.  Wevland  v.  Elkins,  Y.),  292. 

Holt,  227.     See  also,  Fromont  v.  Coup-         (r)  Weed  v.  The  S.  &  S.  Railroad  Co. 

land,  2  Bing.  170;  Helsby  v.  Mears,  5  19  Wend   .534. 

B.  &  C.  504  ;  Collins  v.  B.  &  E.  R.  Co.         (s)   Garside  v.  Trent  &   Mersey  Navi- 

I   Hurl.   &  N.   517  ;  Welby  v.  W.  C.  R.  gation  Co,  4  T.  R.  581  ;  Ackley  v.  Kel- 

Bo.  2  Hurl.  &  N.  703.     So  where  an  as-  logg,  8  Cowen,  223. 

sociation  was  formed  between  shippers  on         {()   Coxon  v.  Great  Western  Railway 

Lake  Ontario,  and  the   owners   of  canal  Co.  5  H.  &  N.  274.     See  also  Du-ectors  of 

boats  on  the  Erie  Canal,  for  the  transport-  B.  &  E.  Railway  Co.  v.  Collins,  5  H.  &  N. 

ation  of  goods  and   merchandise  between  969,  where  the  House  of  Lords  sustam 

the  city  of  New  Yorlj  and  the  ports  and  this  doctrine. 

places  on  Lake  Ontario  and  the  River  St.         («)  The  leading  Englisli  case  upon  this 

Lawrence  and  a  contract  was  entered  into  point  is  Muscliamp  «.  The  L.  &  P.  Junc- 

by  the  agent  of  sucli  association,  for  the  tion  Railway  Co.  8  M.  &  W.  421.     llie 

hunsportation  of  goods  from  the  city  of  defendants   were   the   proprietors   of    th» 
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would  be   evidence  going  far  to   prove   such  undertaking,  (v) 
Hence  the  purchase  of  what  is  called  a  through  ticket,  of  an 


Lancaster  and  Preston  Junction  Railwaj"-, 
and  carried  on  business  on  their  line  be- 
tween Lancaster  and  Pi-eston,  as  common 
carriers.  At  Preston,  tlie  defendants'  lino 
joined  that  of  the  North  Union  Kailway. 
The  pliiintiff,  a  stone  mason,  living  at 
Lancaster,  had  gone  into  Derbyshire  in 
search  of  work,  leaving  his  box  of  tools  to 
be  sent  after  him.  His  mother  according- 
ly took  the  box  to  the  railway  station  at 
Lancaster,  directed  to  the  plaintiff  at  a 
place  beyond  Preston,  in  Derbyshire,  and 
requested  the  clerk  at  the  station  to  book 
it.  She  offered  to  pay  the  carriage  in  ad- 
Tance  for  the  wliole  distance,  but  was  told 
by  the  clerk  that  it  had  better  be  paid  at 
the  place  of  delivery.  It  appeared  that  • 
the  box  arrived  safely  at  Preston,  but  was 
lost  after  it  was  despatched  from  thence 
by  the  North  Union  Kailway.  The  plain- 
tiff brought  this  action  to  recover  for  the 
loss  of  the  box.  Rolfe,  B.,  before  whom 
the  case  was  tried,  stated  to  the  jury,  in 
summing  up,  that  where  a  common  carrier 
takes  into  his  care  a  parcel  directed  to  a 
particular  place,  and  does  not,  by  positive 
agreement,  limit  his  responsibility  to  a  part 
only  of  the  distance,  that  is  prima  Jade 
evidence  of  an  undertaking  to  carry  the 
parcel  to  the  place  to  which  it  is  directed  ; 
and  that  the  same  rule  applied,  although 
that  place  were  beyond  the  limits  within 
which  he,  in  general,  professed  to  can-y  on 
his  trade  of  a  carrier.  On  a  motion  for  a 
new  trial,  the  Court  of  Exchequer  held 
the  instruction  to  be  correct.  Lord  Aln'ii- 
ger  said  :  "  It  is  admitted  by  the  defend- 
ants' counsel,  that  the  defendants  contract 
to  do  something  more  with  the  pai-cel  than 
merely  to  carry  it  to  Preston  ;  they  say 
the  engagement  is  to  carry  to  Pi'eston,  and 
there  to  deliver  it  to  an  agent,  who  is  to 
carry  it  further,  who  is  afterwards  to  be 
replaced  by  another,  and  so  on  until  the 
end  of  the  journey.  Now  that  is  a  very 
elaborate  kind  of  contract;  it  is  in  sub- 
stance giving  to  the  carriers  a  general  • 
power,  along  the  whole  line  of  route,  fo 
make  at  their  pleasure  fresh  contracts, 
which  shall  be  binding  upon  the  principal 
who  employed  them.  But  if,  as  it  is  ad- 
mitted on  both  sides,  it  is  clear  that  some- 
thing more  was  meant  to  be  done  by  the 
defendants  than  carrying  as  far  as  Pres- 


ton, is  it  not  for  the  jury  to  say  what  is 
the  contract,  and  how  much  more  was  un- 
dertaken to  be  done  by  them  ?  Now,  it 
certainly  might  be  true  that  the  contract 
between  tliese  parties  was  such  as  that 
suggested  by  the  counsel  for  the  defend- 
ants ;  but  otlier  views  of  the  case  may  be 
suggested  quite  as  probable  ;  such,  for  in- 
stance, as  that  these  railway  comjianies, 
though  separate  in  themselves,  are  in  the 
habit,  for  their  own  advantage,  of  making 
contracts,  of  which  this  was  one,  to  con- 
vey goods  along  the  whole  line  to  the 
ultimate  terminus,  each  of  them  being 
agents  of  the  other  to  carry  them  forward, 
and  each  receiving  its  share  of  the  prof- 
its from  the  last.  The  fact  that,  accord- 
ing to  the  agreement  proved,  the  car- 
riage was  to  be  paid  at  the  end  of  the 
journey,  rather  confii-ms  the  notion  that 
the  persons  who  were  to  cany  the  gooda 
from  Preston  to  their  final  destination 
were  under  the  control  of  the  defendants, 
who  consequently  exorcised  some  influ- 
ence and  agency  beyond  the  immediate 
terminus  of  their  own  railway.  Is  it  not, 
then,  a  question  for  the  jury  to  say  what 
the  nature  of  this  contract  was ;  and  is  it 
not  as  reasonable  an  inference  for  them  to 
draw  that  the  whole  was  one  contract,  as 
the  contrary  ?  I  hardly  think  they  would 
be  likely  to  infer  so  elaborate  a  contract 
as  that  which  the  defendants'  counsel  sug- 
gest, namely,  that  as  the  line  of  the  de- 
fendants' railway  terminates  at  Preston, 
it  is  to  be  presumed  that  the  plaintiff,  who 
intrusted  the  goods  to  them,  made  it  part 
of  his  bargain  that  they  should  employ  for 
him  a  fresh  agent,  both  at  that  place  and 
at  every  subsequent  change  of  railway  or 
conveyance,  and  on  each  shifting  of  the 
goods  give  such  a  document  to  "the  new 
agent  as  should  lender  him  responsible. 
Suppose  the  owner  of  goods  sent  under 
such  circumstances,  when  he  finds  they  do 
not  come  to  hand,  comes  to  tlio  raifway 
oiBce  and  makes  a  complaint,  then,  if  the 
defendants'  argument  in  this  case  be  well 
founded,  unless  the  railway  company  re- 
fuse to  supply  him  with  the  name  of  the 
nc^v  agent,  they  break  their  contract.  It 
is  true  that,  practically,  it  miLiht  make  no 
great  difference  to  the  proprietor  of  the 
goods  which  was  the  real  contract,  if  their 


{v]  See  the  preceding  note ;  and  cspe-    plain   Transportation   Company,   23  Vt 
dally  Farmers  &  Mechanics  Bank  v.  Cham-    186,  209. 
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agent  authorized  by  sundry  carriers  to  sell  such  a  ticket,  and 
the  price  of  which  is  shared  in  certain  proportions  by  all  of  them, 


not  immediately  furnishing;  him  witli  a 
name  would  entitle  him  to  bring  an  action 
against  them.  But  the  question  is,  why- 
should  the  jury  infer  one  of  those  contracts 
rather  than  the  other  'i  Which  of  the  two 
is  the  most  natural,  the  most  usual,  the 
most  probable  ?  Besides,  the  carriage- 
money  being  in  this  case  one  undivided 
sum,  rather  supports  the  inference  that 
although  these  carriers  carry  only  a  cer- 
tain distance  with  their  ownj  vehicles,  they 
make  subordinate  contracts  with  the  other 
carriers,  and  are  partners  inter  se  as  to  the 
carriage-money  ;  a  fact  of  which  the  owner 
of  tlie  goods  could  know  nothing,  as  he 
only  pays  the  one  entire  sum  at  the  end  of 
the  jom-ney,  which  they  afterwards  divida 
as  they  please.  Not  only,  therefore,  is 
there  some  evidence  of  this  being  the  na- 
ture of  the  contract,  but  it  is  the  most 
likely  contract  under  the  circumstances ; 
for  it  is  admitted  that  the  defendants  un- 
dertook to  do  more  than  simply  to  carry 
the  goods  from  Lancaster  to  Preston. 
The  whole  matter  is  therefore  a  question 
for  the  jury,  to  determine  what  the  con- 
tract was,  on  the  evidence  before  them.  .  . 
In  cases  like  the  present,  particular  cir- 
cumstances might  no  doubt  be  adduced 
to  rebut  the  inference  which  prima  fade 
must  bo  made  of  the  defendants  having 
undertaken  to  carry  the  goods  the  whole 
way.  The  taking  charge  of  the  parcel  is 
not  put  as  conclusive  evidence  of  the  con- 
tract sued  on  by  the  plaintiff;  it  is  only 
■prima  facie  evidence  of  it ;  and  it  is  useful 
and  reasonable  for  the  benefit  of  tlie  public 
that  it  should  be  so  considered.  It  is 
better  that  those  who  undertake  the  car- 
riage of  parcels,  for  their  mutual  benefit, 
should  arrange  matters  of  this  kind  inter 
se,  and  should  be  taken  each  to  have  made 
the  others  their  agents  to  carry  forward." 
This  case  is  fully  approved  and  confirmed 
by  the  case  of  VVatson  v.  The  A.  N.  &  B. 
Railway  Co.  3  E.  L.  &  E.  497,  in  the 
Queen's  Bench.  That  was  an  action  for. 
the  recovery  of  damages  sustained  by  the 
plaintiff,  by  reason  of  the  non-delivery,  in 
proper  time,  of  plans  and  models  sent  by 
him  from  Grantliam  to  Cardiff.  The  de- 
fendants' railway  extended  only  as  far  as 
Nottingham,  where  it  was  joined  by  an- 
other railway,  which  was  continued  to 
Bristol.  It  appeared  that  a  person  of  the 
name  of  Chcvins  had  been  appointed  by 
the  defendants  as  their  station-master  at 


Grantham,  to  receive  and  deliver  parcelj 
to  be  sent  by  the  railway  from  that  place, 
and  that  in  such  capacity  he  had  received 
the  package  in  question,  which  was  di- 
rected to  Cardiff;  and  there  was  some 
evidence  to  show  tliat  Chevins  had  told 
the  plaintiff  that  the  package  would  arrive 
at  Cardiff  in  time.  The  station-master 
had  said,  when  the  package  was  delivered 
to  him,  that  he  could  receive  payment  for 
it  only  so  far  as  Nottingham,  as  he  had 
no  rates  of  payment  beyond ;  and  there- 
upon tlie  words  on  the  package,  "  paid  to 
Bristol,"  were  erased,  and  the  words, 
"paid  to  Nottingham,"  substituted  by 
Clievins,  but  this  was  done  without  the 
knowledge  of  the  plaintiff,  and  the  original 
direction  was  left  on  the  package,  which, 
being  detained  at  Bristol,  did  not  arrive  at 
Cardiff  in  due  time.  The  court  held  that 
the  defendants  were  liable.  Paiteson,  J., 
said  :  "  The  case  of  Muschamp  v.  The 
Lancaster  &  Preston  Junction  Railway 
Co.  is  directly  in  point ;  and  if  carj-iers 
receive  a  package  to  carry  to  a  particular 
place,  whether  they  themselves  cany  it  all 
the  way  or  not,  they  must  be  said  to  have 
the  conveying  of  it  to  the  end  of  the  jour- 
ney, and  the  other  parties  to  whom  they 
may  hand  it  over  are  their  agents.  We 
must  adhere  to  this  principle,  and  the 
company  are  clearly  liable,  unless  the  facts 
show  that  their  responsibility  has  deter- 
mined. Their  not  having  taken  the 
amount  of  the  carriage  is  immaterial,  and 
is  explained  by  the  fact  of  their  not  know- 
ing what  that  amount  would  be.  Chevins 
appears  to  have  been  tlie  agent  of  the  de- 
fendants ;  he  receives  tlie  parcel  to  carry 
it  to  Cardiff,  and  makes  out  an  invoice, 
which  the  defendants  have  refused  to  pro- 
duce. Now,  putting  these  circumstances 
together,  there  is  abundant  evidence  that 
they  contracted  to  carry  the  pact;age  to 
Cardiff,  and  tliey  were  guilty  of  negligence 
in  detaining  it'  at  Bristol."  And  per 
Erie,  J. :  "The  first  question  is,  whether 
there  is  any  evidence  of  the  defendants 
having  contracted  :  and  I  think  the  person 
to  whom  the  package  was  delivered  must 
be  taken  to  be  the  agent  of  the  company. 
Then,  liaving  received  a  parcel  to  he  con- 
veyed to  Cardiff,  when  their  line  only  ex- 
tends to  Nottingham,  do  they  make  them- 
selves liable  for  its  carriage  beyond  their 
own  line  7  This  question  was  much  con- 
sidered in  Muschamp  u.  The  Lancaster 
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would  estop  the   carriers  from   denying  a  partnership  for  the 
whole  line ;    and  at  the  same  time  would  perhaps  permit  the 


&  Preston  Junction  Railway  Co.,  and  I 
think  it  was  there  properly  decided,  that 
where  goods  are  received  at  one  terminus 
for  conveyance  to  another,  the  company 
arc  answerable  for  all  the  intermediate 
termini,  and  the  receipt  of  such  goods  is 
prima  facie  evidence  of  such  liability." 
The  same  doctrine  was  declared  by  tlie 
Supreme  Court  of  New  York,  in  the  case 
of  St.  John  V.  Van  Santvoord,  25  Wend. 
660.  But  their  judgment  in  tliat  case  was 
reversed  by  the  Court  for  the  Correction 
ofErrors.'  See  6  Hill  (N.  Y.),  157.  The 
English  rule  is  said  also  to  have  been 
adopted  in  Bennett  v.  Klyaw,  1  Fla.  403. 
See  Angell,  Com.  Car.  100.  A  somewliat 
similar  question  arose  in  the  case  of  Wil- 
cox V.  Parmelee,  3  Sandf.  610.  There 
the  plaintiff  purchased  in  the  city  of  New 
York  a  quantity  of  merchandise,  which 
the  defendant  undertook  to  forward  from 
thence  to  Fairport,  Ohio,  by  a  written 
agreement,  for  fifty  cents  by  sail,  and 
sixty-five  cents  for  100  lbs.  by  steam. 
Those  goods  marked  "steam,"  to  go  by 
steam,  all  other  goods  "to  be  shipped  by 
vessel  from  Buffalo."  Certain  goods  were 
marked  to  go  by  steam,  but  they  were 
sent  forward  from  Buffalo  in  a  sailing 
vessel,  and  were  lost  in  a  gale  on  Lake 
Erie.  It  appeared  that  the  defendant 
owned  a  line  of  boats  on  the  canal  be- 
tween Albany  and  Buffalo,  but  that 
he  had  no  vessels  on  Lake  Erie.  Held, 
that  the  dcfcTidant,  by  the  terms  of  liis 
contract,  was  a  common  carrier  from 
New  York  to  Eairport,  and  not  merely 
on  the  canal ;  and  that  he  was  liable  for 
the  loss.  —  The  English  rule  is  con- 
demned in  \'ery  strong  terms  by  Mr.  Jus- 
tice Ecclficid,  in  the  case  of  Farmers  & 
Mechanics  Bank  v.  Champlain  Trans- 
portation Co.  23  Vt.  186,  209.  In  speak- 
ing of  tlio  obligation  of  the  carrier  to  make 
a  personal  delivery,  the  learned  judge 
says  :  "  There  has  been  an  attempt  to 
push  one  department  of  the  law  of  car- 
riers into  an  iiliMu-rt  extreme,  as  it  seems 
to  us,  by  a  misapplication  of  this  rule  of 
the  carrier  being  hound  to  make  a  personal 
delivery.  That  is,  by  holding  the  first 
earner,  upon  a  route  consisting  of  a  suc- 
cession of  carriers,  liable  for  the  safe  de- 
livery of  all  articles  at  their  ultimate  des- 
tination. Muscliamp  v.  The  L.  &  P. 
Railway  Co.  8  M.  &  W.  421,  is  the  only 
English  case  much  relied  upon  in  favor  of 


any  such  proposition,  and  that  case  is,  by 
the  court,  put  upon  the  ground  of  the  par- 
ticular contract  in  the  case  ;  and  also,  that 
'  All  convenience '  is  in  fitvor  of  such  a 
rule,  '  and  there  is  no  authority  against  it/ 
as  said  by  Baron  liol/e,  in  giving  judgment. 
St.  John  a.  Van  Santvoord,  25  Wend. 
660,  assumed  similar  ground.  But  this 
court,  in  this  same  ca.se  (16  Vt.  52),  did 
not  consider  that  decision  as  sound  law, 
or  good  sense  ;  and  it  has  since  been  re- 
versed in  the  Court  of  Errors.  Van  Sant- 
voord V.  St.  John,  6  Hill  (N.  Y.),  158,  and 
this  last  decision  is  expressly  recognized 
by  this  court,  18  Vt.  131.  Weed  v.  Sche- 
nectady &  S.  Railroad  Co.  19  Wend. 
534,  is  considered  by  many  as  having 
adopted  the  same  view  of  the  subject. 
But  that  case  is  readily  reconciled  with 
the  general  rule  upon  this  subject,  that 
each  carrier  is  only  bound  to  the  end  of 
his  own  route,  and  for  a  delivery  to  the 
next  carrier,  hy  the  consideration  that  in 
this  case  there  was  a  kind  of  partnership 
connection  between  the  first  company  and 
the  other  companies,  constituting  the  en- 
tire route,  and  also  that  the  first  carriers 
took  pay  and  gave  a  ticket  through,  which 
is  most  relied  upon  by  the  court.  But  see 
the  opinion  of  Walworth,  Ch.,  in  Van 
Santvoord  f.  St.  John,  6  Hill  (N.Y.),158. 
And  in  such  cases,  where  the  first  com- 
pany gives  a  ticket  and  takes  pay  through, 
it  may  be  fairly  considered  equivalent  to 
an  undertaking  to  be  rcs]ionsible  through- 
out the  entire  route.  The  case  of  Ben- 
nett V.  Eilyaw,  1  Fhi.  403,  is  referred  to 
in  Angell,  Com.  Car.  §  'J5,  n.  1,  as  favor- 
ing this  view  of  the  subject.  The  i-ule 
laid  down  in  Garsi.Ic  i .  Trent  &  iMcisey 
Nav.  Cii  4  T.  E.  581,  that  each  carrier, 
in  the  absence  of  special  contract,  is  only 
liable  for  the  extent  of  his  own  route,  and 
the  safe  storage  and  delivei-y  to  the  next 
carrier,  is  undoubtedly  the  better,  the 
more  just  and  rational,  and  the  more 
generally  recognized  rule  upon  the  sub- 
ject. Acklcy  r.  Kellogg,  8  Cowcn,  223. 
This  is  the  case  of  goods  carried  by  water 
from  New  York  to  Troy,  to  be  put  on 
board  a  canal  boat  at  tlia't  phii  e,  and  for- 
warded to  the  north,  and  the  goods  were 
lost,  by  the  upsctliiig  of  the  canal  boat, 
and  the  defendants  were  held  not  liable 
for  the  loss  beyond  tlicir  own  loute.  The 
cases  all  seem  to  let^aul  this  as  the  gen- 
eral rule  upon  this  subjcft,  wilh  the  ex- 
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plaintiff,  if  his  person  or  goods  were  injured  on  any  part  of  the 
route,  to  sue  the  cai-rier,  on  whose  route  the  injury  took  place, 


ception  of  those  above  referred  to  ;  one  of 
which   (8   M.   &   W.   421),   considers   it 
chiefly  a  matter  of  fact,  to  be  determined 
by  .the  jury  as  to  the  extent  of  the  under- 
taking ;   one    (25   Wond.  660)    has  been 
disregarded  by  this  court,  and  reversed  by 
their  own  Court  of  Errors  (6  Hill  {N.  Y.), 
158);  one  (19  Wend.  534),  is  tlie  case  of 
ticketing   through  upon  connected  lines ; 
and  one  (I   Fla.  403)   I   liave  not  seen.', 
And   in   Nutting   v.  Conn.  River  R.  R. 
Co.  I   Gray,  502,  it  was  Iteld,  that  a  rail- 
road   corporation,   receiving     goods    for 
transportation  to  a  place  situated  beyond 
the  line  of  their  road,  on  another  railroad, 
which  connects  with  theii-s,  but  with  the 
proprietors  of  which  they  have  no  connec- 
tion in  business,  and  taking  pay  for  the 
transportation  over  tlieir  own  road  only, 
is  not  liable,  in  the  absence  of  any  special 
contract,  for  tlie  loss  of  the  goods,  after 
their  delivery  to   the   proprietors   of  the 
other  railroad.     And  Metcalf,  J.,  deliver- 
ing the  opinion  of  tlie  court,  said  :  "  On 
the  facts  of  this  case,  we  are  of  opinion 
that  thei*  must  be  judgment  for  the  de- 
fendants.    Springfield  is  the  southern  ter- 
minus of  their  road ;  and  no  connection 
iu   business  is  shown  between  them  and 
any  other  railroad  company.     When  they 
carry  goods  that  are  destined  beyond  that 
terminus,  they  take  pay  only  for  the  trans- 
portation  over  their   own   road.     What, 
then,  is  the  obligation  imposed  on  them 
by  law,  in  the  absence  of  any  special  con- 
tract by  them,  when  they  receive  goods  at 
their  depot   in   Northampton,  which   are 
marked  with  the  names  of  consignees  in 
the  city  of  New  York  ?     In  om-  judgment, 
that  obligation  is  nothing  more   than   to 
transport  the  goods  safely  to  the  end  of 
their  road,  and  there  deliver  them  to  the 
proper   carriers  to  be  fonvarded  towards 
their  ultimate  destination.     This  the  de- 
fendants did,  in  the  present  case,  and  in 
so  doing,  performed  their  full  legal  duty. 
If  they  can  be  held  liable  for  a  loss  that 
happens  on  any  railroad  besides  their  own, 
we  know  not  "what  is  the  limit  of  their 
liability.     If  they  are  liable  iu  this  case, 
we  do  not  see  why  they  would  not  also  be 
liable  if  the  boxes  liad  been  marked  for 
consio-nees  in  Chicago,  and  had  been  lost 
between  that  place  and  Detroit,  on  a  road 
with  which  they  had  no  more  connection 
than    they   have    with    any    railroad    in 
Europe.  .  .  .  The  plaintilf's  counsel  relied 


on  the  case  of  Muschamp  v.  Lancaster  & 
Preston  .Junction   Railway,  8  M.  &  W. 
42 1 ,  in  which  it  was  decided  by  the  Court 
of  Exchequer,  that  when  a  railway  com- 
pany take  into  tlieir  care  a  parcel  directed 
to  a  particular  place,  and  do  not,  by  posi- 
tive agreement,  limit  their  responsibility  to 
a  part  only  of  the  distance,  that  is  prima 
facie  evidence  of  an  undertaking  to  carry 
the  parcel  to  the  place  to  which  it  is  di- 
rected, although  that  place  be  beyond  the 
lin^ts  within  which  the  company  in  gen- 
eral profess  to  carry  on  their  business  of 
carriers.     And  two  Justices  of  the  Queen's 
Bench  subsequently  made  a  like  decision, 
Watson    V.    Ambergate,    Nottingham    & 
Boston  Railway,  3  E.  L.  &  E.  497.     We 
cannot   concur-  in  that  view  of  the  law ; 
and  we  are  sustained  in  our  dissent  from 
it  by  the   Court  of  Errors  in  New  York, 
and  by  the  Supreme  Courts  of  Vermont 
and  Connecticut.     Van  Santvoord  v.  St. 
John,  6  Hill   (N.   Y.),  157  ;  Farmers   & 
Mechanics  Bank  v,  Cliamplain  Transpor- 
tation Co.  18  Vt.  UO,  and  23  Vt.  209; 
Hood  V.  N.  York  &  N.  Haven  Railroad 
Co.  22  Conn.  1.     In  these  cases,  the  de- 
cision in  Weed  v.  Saratoga  &  Schenectady 
Railroad  Co.  19  Wend.  534  (which  was 
cited  by  the  present  plaintiff's  counsel),  was 
said  to  be  distinguishable  from  such  a  case 
as   this,  and  to  be  reconcilable  with   the 
rule,  that  each  carrier  is  bound  only  to  the 
end  of  his  route,  unless  he  makes  a  special 
contract  that  liind.s   him   further."     See 
also  on  this  subject,  Fowles  v.  Great  West- 
ern Railway  Co.  16  E.  L.  &  E.  531,  s.  c. 
7  Exch.  699 ;    Scotthorn  v.  South   Staf- 
fordshire Railway  Co.   18  id.  553,  s,  0.  8 
Exch.  341;  Wilson  v.  York,  Newcastle,' 
&  Berwick  Railway  Co.  id.  557  ;  Walker 
V.  York  &  North  Midland  Railway  Co.  22 
id.  315,  s.  c.  2  E.  &  B.  750;   He"llaby  v. 
Weaver,  17  Law  Times.     In  the  case  of 
Hood  V.  New  York  &  New  Haven  Rail- 
road Co.  22  Conn.  1,  s.  c.  id.  502,  it  was 
held,  that  the  corporate  power  of  a  railroad 
did  not  extend  to  a  contract  for  the  car- 
riage of  a  person  by  staging  beyond  their 
own  length  of  road,  and  that  the  fact  that 
they  had  been  for  a  long  time  in  the  habit 
of  making  and  executing  such  contracts, 
could  not  estop  them  from  setting  up  this 
lack  of  power  when  sued  by  a  person  to 
whom  they  had  given  a  ticket  for  convey- 
ance beyond  their  line  of  rouW,  and  who 
was  injured  on  such  passage      See  also, 
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separately,  (to)  But  when  a  caiTier  is  in  possession  of  goods 
to  be  delivered  to  a  subsequent  carrier  for  transportation,  his 
liability  as  insurer  will  continue,  even  though  the  second  carrier, 
after  notice  and  request  to  receive  the  goods,  has  neglected  for 
an  unreasonable  time  to* do  so.  In  order  to  exonerate  himself, 
the  first  carrier  must  in  some  way  clearly  indicate  his  renuncia- 
tion of  the  relation  of  carrier,  (x) 

A  railroad  is  certainly  liable  for  losses  to  persons  or  goods  in 
the  cars  of  other  raihoads  which  it  receives  and  transports  on  its 
own.  (y)  And  it  has  been  held  in  Massachusetts,  that  a  rail- 
road corporation,  chartered  by  the  laws  of  that  Commonwealth, 
and  leasing  a  branch  of  their  raihoad  to  a  railroad  corporation 
out  of  the  State,  is  still  liable  as  a  common  carrier  for  goods  lost 
on  that  branch,  (z)  In  New  York,  where  one  railroad  com- 
pany allowed  another  railroad  company  to  run  its  cars  over  the 
road  of  the  first,  and  a  passenger  being  injured  brought  an  ac- 
tion against  both  companies,  the  joinder  was  sustained,  (a) 

How  far  the  carrier  can  lessen  his  responsibility  by  his  own 
acts,  and  especially  by  notices  defining  or  entirely  withdraw- 
ing his  liability,  has  been  much  disputed.  As  the  greater 
part  of  the  cases  in  which  this  question  occurs,  or  is  likely  to 
occur,  relate  to  the  property  of  passengers,  we  will  consider  this 
question  under  the  next  topic. 

as  recent  American  cases,  holding  wliat  nati,  and  brouglit  an  action  for  loss  of 
we  tliink  the  American  doctrine  in  regard  baggage,  against  the  Little  Miami  Rail- 
to  connected  railroad  companies,  Elmore  road  Company,  alleging  that  the  defend- 
V.  Naugatuck  E.  R.  Co.  23  Conn.  457  ;  ants  had  united  with  ifoiir  other  compa- 
N.  R.  R.  Go.  i\  Watcrbnry  Button  Co.  nies  in  a  partnership,  for  tlie  jnirpose  of 
24  Conn.  468.  In  this  last  case,  the  court  furnishing  through  tickets,  and  had  a 
held,  that  a  railroad  company  could  not  con-  common  agent  in  Washington  ;  the  action 
tract  to  can-y  lic)'ond  its  own  limits.  But  ivas  sustained  by  the  Superior  Court  in 
see,  Noyes  v.  R.  &  B.  R.  R.  Co.  1  Wil-  Cinchinati,  Spencer,  J.,  giving  a  very  able 
liams  110  ;  Hart  e.  R.  &  S.  R.  R.  Co.  4  and  elaborate  opinion,  7  Am.  Law  Re 
Schl.  37  ;  Kyle  v.  L.  R.  R.  Co.  10  Rich.  427. 

L.  382.     It  maybe  added,  that  tlioca.'ie  of  (r)    Goold    u.    Chapin,   20   N.    Y.    '6 

Muschamp  «.  L.  &  P.  R.  Co.,  and  Scott-  Smith),  2.59.                                       '       '    ' 

horn    V.  S.   S.   R.   Co.  8  Exch.  341,  are  (y)   Schopman  v.  B.  &  W.  R.  I{.  Co.  9 

confirmed  in  the  case  of  Crouch  v.  G.  W.  Cush.  24.     But  see  Coxon  v  Great  West- 

E.  Co.  2  Hurl.  &  N.  491,  3  id.  183.     And  ern  Railway  Cu.  5  H.  &  N.  274. 

see  also,  Willey  v.  West,  C.  R.  Co.  Ex-  (z)  Langley  „.  B.  &  M.  R.  R.  Co.  10 

chequer    Chamber,    1858,    21    Law    Rep.  Gray  103. 

3'2.  (a)  Colegrove  v.  N.  Y.  &  H.  E,R.  Co. 

(«■)   Where  a  plaintiff   had  bought  in  6  Duer,  382. 
Washington   a,  through  ticket  for    Cincin- 
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SECTION  XIV. 

COMMON   CAKEIERS   OF   PASSENGERS. 

The  can-ier  of  passengers  is  not  liable  for  them  in  the  same 
way  in  which  the  carrier  of  goods  is  liable.  The  rule,  the  ex- 
ception, and  the  limitation  and  reason  of  the  exception  are  now 
all  perfectly  well  settled.  By  the  general  rule,  the  liability  of 
the  common  carrier  does  not  depend  upon  his  negligence,  be- 
cause he  insures  the  owners  of  all  the  goods  he  carries  against 
all  loss  or  injury  that  does  not  come  from  the  act  of  God  or  the 
public  enemy.  The  exception  to  this,  in  the  case  of  the  carrier 
of  passengers,  is,  that  he  is  liable  only  where  the  injury  has 
arisen  from  his  own  negligence ;  and  the  limitation  to  this  ex- 
ception is,  that  he  is  thus  liable  for  injuries  resulting  from  the 
slightest  negligence  on  his  part,  (b)     Nor  is  it  a  defence  to  the 


(5)  Dcrwort  v.  Loomer,  21  Conn.  246 
Fuller  V.  Nauo-atuck  Railroad  Co.  id.  558 
Caldwell  v.  Murphy,  I  Duer,  233 ;  Hege- 
man  v.  Western  R.  R.  Co.  16  Barb.  353 
Nashville  &  C.  R.  R.  Co.  v.  Messino, 
1  Sneed,  220.  Tliis  was  very  autliorita- 
tively  declared  by  Lord  Chief  Justice  Ei/re 
in  the  case  of  Aston  v.  Heavan,  2  Esp. 
533.  Tliat  was  an  action  against  the  de- 
fendants, as  proprietors  of  a  stage-coach, 
to  recover  damnges  received  by  the  plain- 
tiffin  consequence  of  the  upsetting  of  the 
defendants'  coach.  The  defence  relied 
upon  was,  that  the  coach  was  driving  at  a 
regular  pace  on  tlie  Hammersmith  road, 
but  tliat  on  the  side  was  a  pump  of  con- 
siderable height,  from  whence  the  water 
was  falling  into  a  tub  below ;  that  the  sun 
shone  brightly,  and  being  reflected  strongly 
from  the  water,  the  horses  had  taken  fright 
and  run  against  the  bank  at  the  opposite 
side,  where  the  coach  was  overset.  And 
per  El/re,  C.  J, :  "  This  action  is  founded 
entirely  in  negligence.  It  has  been  said 
by  the  counsel  for  the  plaintiff,  that 
wherever  a  case  happens,  even  where  there 
has  been  no  negligence,  he  would  take  the 
opinion  of  the  court  whether  defendants 
circumstanced  as  the  present,  that  iSj  coach 


owners,  should  not  be  liable  in  all  cases, 
except  where  the  injury  happens  from  the 
act  of  God  or  the  king's  enemies.  I  am 
of  opinion,  the  cases  of  the  loss  of  goods 
by  carriers,  and  the  present,  are  totally  un- 
like. When  that  case  does  occur,  he  will 
be  told  that  carriers  of  goods  are  liable  by 
the  custom,  to  guard  against  frauds  they 
might  be  tempted  to  commit,  by  taking 
goods  intrusted  to  them  to  cany,  and  then 
pretending  they  had  lost  or  been  robbed  of 
them  :  and  because  they  can  protect  them- 
selves ;  but  there  is  no  such  rule  in  the 
case  of  the  carnage  of  the  persons.  This 
action  stands  on  the  ground  of  negligence 
only."  To  the  same  effect  is  tlie  ruling 
of  Sir  James  AJansJield  in  Chnstie  v. 
Griggs,  2  Camp.  79.  That  was  an  action 
of  assumpsit  against  the  defendant  as 
owner  of  the  Blackwall  stage,  on  which 
the  plaintiff,  a  pilot,  -vvas  travelling  to 
London,  when  it  broke  down  and  he  was 
greatly  braised.  The  first  count  imputed 
the  accident  to  the  negligence  of  the  driver ; 
the  .second,  to  the  insufficiency  of  the  axle- 
tree  of  the  carriage.  The  defendant  in- 
troduced evidence  to  show  that  the  axle- 
tree  had  been  examined  a  few  days  before 
it  broke,  without  any  flaw  being  discovered 
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carrier,  that  the  negligence  was  that  of  his  agent  (as  of  the  con- 
ductor of  a  car),  or  that  it  was  wilful  on  the  part  of  the  agent,  (c) 


in  it;  and  that  when  the  accident  happen- 
ed, the  coachman,  a  very  skilful  driver, 
was  driving  in  tlie  usual  trade,  and  at  a 
moderate  pace.  And,  per  ifuusliild,  C. 
J.,  in  summing  up  to  the  jury  :  "As  the 
driver  has  been  cleared  of  every  thing  like 
negligence,  the  question  for  tlie  jury  will 
be  as  to  the  sufficiency  of  the  coach.  If 
the  axletrec  was  sound,  as  far  as  human 
eye  could  discover,  the  defendant  is  not 
liable.  There  is  a  difference  between  a 
contract  to  carry  goods  and  a  contract  to 
carry  passenger's.  For  the  goods  the  car- 
rier is  answerable  at  all  events.  Brit  lie 
does  not  ^Vilrrant  the  safety  of  passen- 
gers. His  undertaking  as  to  them  goes 
no  further  than  this,  that  as  far  as  human 
care  and  foresight  can  go  he  will  provide 
for  their  safe  conveyance.  Therefore,  if 
the  breaking  down  of  the  coach  was  purely 
accidental,  the  plaintiff^  has  no  remedy 
for  the  misfortune  he  has  encountered." 
See  also,  Harris  v.  Costar,  1  C.  &  P.  636  ; 
White  V.  Boulton,  Peake,  Cas.  81 ;  Crofts 
V.  Watcrhouse,  3  Bing.  319.  Such  also 
has  been  repeatedly  declared  to  be  the  law 
in  this  country.  Thus,  in  tlie  case  of 
Derwort  v.  Loomer,  21  Conn.  246,  one  of 
the  latest  cases  on  this  subject,  Ellsworth, 
J.,  says  :  "  The  rule  of  law  on  this  subject 
is  fully  established  in  our  own  courts  and 
elsewhere,  and  is  not  controverted  by  the 
learned  counsel  in  this  case.  The  prin- 
ciple is,  that  in  the  case  of  common  carriers 
of  passengers,  the  highest  dcgiee  of  care 
which  a  rcnsonable  man  woulcl  use,  is  re- 
quired. This  rule  applies  alike  to  tlie 
character  of  the  vehicle,  the  horses  and 
harness,  the  skill  and  sobriety  of  the  driver, 
and  to  the  manner  of  conducting  the  stage 
under  cvciy  emergency  or  difficulty.  The 
driver  must,  of  course,  be  attentive  and 
watchful.  He  has,  for  the  time  being, 
committed  to  his  trust  the  safety  and  lives 
of  people,  old  and  young,  women  and 
children,  locked  up  as  it  were  in  the  coach 
or  rail-car,  ignorant,  helpless,  and  having 
no  eyes,  or  cars,  or  power  to  guard  against 
dangers,  and  who  look  to  him  fur  safety 
in  tiieir  transportation.  The  conlnict  to 
carry  passcn;:cts  differs,  it  is  true,  from  a 
contract  to  carry  freight ;  but  in  both  cases 
the  rule  is  rigorous  and  imperative;  in 
the  latter,  the  carrier  is  answerable  at  all 
events,  except  for  the  act  of  God  and  the 


public  enemy ;  while  m  the  fonner,  the 
most  perfect  care  of  prudent  and  cautious 
men  is  demanded  and  required.  The 
stage-owner  does  not  warrant  the  safety  of 
passengers ;  yet  his  undertaking  and  lia- 
bility as  to  them  go  to  tliis  extent,  that  he, 
or  his  agent,  shall  possess  competent  skill, 
and  that  as  far  as  human  foresight  and 
care  can  reasonably  go,  he  will  transpoi*t 
them  safely.  He  is  not  liable  for  injuries 
happening  to  passengers,  from  sheer  acci- 
dent or  misfortune,  where  there  is  no  neg- 
ligence or  fault,  and  where  no  want  of 
caution,  foresight,  or  judgment,  would 
prevent  the  injury.  But  he  is  liable  for 
the  smallest  negligence  in  himself  or  his 
driver."  See  also,  Fuller  v.  The  Nauga- 
tuckEailroad  Co.  21  Conn.  557;  Hall  v. 
Connecticut  River  Steamboat  Co.  13 
Conn.  319;  McKinnev  v.  Neil,  1  McLean, 
540  ;  Maury  !'.  Talmadge,  2  id.  157  ;  Far- 
ish  V.  Rcigle,  1 1  Gratt.  697 ;  Stokes  v. 
Saltonstall,  13  Pet.  181  ;  Stockton  v. 
Ficy,  4  Gill.  406  ;  Camden  &  Amboy  B. 
R.  Co.  V.  Burke,  13  Wend.  626  ;  HoUister 
V.  Nowlen,  19  Wend.  236  :  Hegemann  v. 
W.  R.  R.  Co.  3  Kern.  9;  Curtis  v.  K.  & 
S.  R.  R.  Co.  20  Barb.  282  ;  Frink  v.  Potter, 
1 7  111,  406  ;  Martin  v.  G.  N.  R.  Co.  30  E. 
L.  &E.  473,  s.  c.  16  C.  B.  179;  Willis  w. 
L.  I.  R.  R.  Co.  32  Barb.  398.  — In  the 
case  of  BoTce  v.  Anderson,  2  Pet.  150, 
the  question  arose,  whether  the  mle  appli- 
cable to  the  carriage  of  goods,  or  that  ap- 
plicable to  the  carriage  of  passengers, 
should  be  applied  to  the  case  of  negro 
slaves.  That  was  an  action  brought  by 
tlie  owner  of  slaves,  against  the  proprietor 
of  a  steamboat  on  tlie  Mississippi,  to  re^ 
cover  damages  for  the  loss  of  the  slaves, 
alleged  to  have  been  caused  by  the  negli- 
gence or  mismanagement  of  the  captain 
and  commandant  of  the  boat.  The  case 
came  up  on  error  from  the  Circuit  Court 
for  the  District  of  Kentucky.  The  court 
below  instructed  the  jury,  among  other 
things,  "that  the  doctrine  of  common  car- 
riers did  not  apply  to  the  case  of  carrying 
intelligent  beings,  such  as  negroes  ;  "  and 
the  Supreme  Court  held  this  instruction  to 
be  correct.  Marshall,  C.  J.,  said  :  "  Tiiere 
being  no  special  contract  lietw-een  the  par- 
ties in  this  case,  the  principal  question 
arises  on  the  opinion  expressed  by  the 
comt,  '  that  the  doctrine  of  Mmmou  car 


(c)  Weed  v.  Panama  Railroad  Co.  5  Duer,  193,  s.  (;.  17  N.  Y.  362. 
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A  carrier,  who  m  not  a  common  carrier,  may  be  liable  for  injury 
to  a  passenger  caused  by  his  default  ;•  but  not  to  one  who  ridea 


riers  does  not  apply  to  the  case  of  carrying 
intelligent  beings  such  as  negroes.'     That 
doctrine  is,  that  the  carrier  is  responsible 
for  every  loss  which  is  not  produced  by 
inevitable  accident.    It  has  been  pressed 
beyond  the  general  principles  which  gov- 
ern the  law  of  bailment,  by  considerations 
of  policy.     Can  a  sound  distinction   be 
taken   between  a  human  being  in  whose 
person  another  has  an  interest,  and  inani- 
mate property  t    A  slave  has  volition,  and 
has  feelings  which  cannot  be  entirely  dis- 
regarded.     These   properties    cannot  be 
overlooked  in  conveying  him  from  place 
to  place.     He  cannot  be  stowed  away  as  a 
common  package.    Not  only  does  human- 
ity forbid  tliis  proceeding,  but  it  might 
endanger  his  life  or  health.     Consequent- 
ly, this  rigorous  mode  of  proceeding  can- 
not safely  be   adapted,  unless  stipulated 
for  by  special  contract.     Being  left  at  lib- 
erty, he  may  escape.     The  carrier  has  not 
and  cannot  have  the  same  absolute  control 
over  him  that  he  has  over  inanimate  mat- 
ter.    In  the  nature  of  things,  and  in  his 
character,  he  resembles  a  passenger,  not  a 
package  of  goods.     It  would  seem  reason- 
able, therefore,  that  the  responsibility  of 
the  carrier  should  be  measured  by  the  law 
which  is  applicable  to  passengers,  rather 
than  by  that  which  is   applicable  to  the 
carriage  of  common  goods.     There  are  no 
slaves  in  England,  but  there  are  persons 
in  whose  service  another  has  a  temporary 
interest.     We  believe  that  the  responsibil- 
ity of  a  carrier  for  injury  which  such  per- 
son may  sustain,  has  never  been  placed 
on  the  same  principle  with  his  responsi- 
bility for  a  bale  of  goods.     He  is  undoubt- 
edly answerable  for  any  injury  sustained 
in  consequence  of  his  negligence,  or  want 
of  skill;  but  we  have  nevei-  understood 
that  he  is  responsible  further.     The  law 
applicable  to  common  carriers  is  one  of 
great  rigor.     Though    to   the   extent  to 
which  it  has  been  carried,  and  in  the'  cases 
to  which  it  has  been  applied,  we  admit  its 
necessity  and  its  policy,  we  do  not  think 
it  ought  to  be  carried  further,  or  applied  to 
new  cases.     We  think  it  has  not  been  ap- 
plied to  living  men,  and  that  it  ought  not 
to   be  applied  tg   them."      The   learned 
judge,  in  a  subsequent  part  of  his  opinion, 
intimated  that  the   earner  of  passengers 
was    bound   only  to   ordinary  diligence; 
but  whatever  he  said  to  that  effect  cannot 
be  considered  as  law,  and  was  virtually 


overruled  in  the  subsequent  case  of  Stokes 
V.  Saltonstall,  13  Pet.  181,  192.  See  also, 
as  to  the  liability  of  a  carrier  of  slaves, 
Clark  V.  McDonald,  4  McCord,  22.3 ;  Wil- 
liams V.  Taylor,  4  Port.  (Ala.),  234.  If 
any  portion  of  a  carrier's  route  is  attended 
with  peculiar  danger,  he  is  bound  to  give 
his  passengers  notice  thereof  Thus,  in 
Laing  v.  Colder,  8  Penn.  St.  479,  which 
was  an  action  on  the  case  for  negligence, 
whereby  the  plaintiff's  arm  was  broken 
while  he  was  travelling  in  the  railroad  car 
of  the  defendants,  it  appeared  that  the  ac- 
cident occun-ed  while  the  car  was  passing 
over  a  bridge,  which  was  so  narrow  that 
the  plaintiff's  hand,  lying  outside  of  the 
car-window,  was  caught  by  the  bridge  and 
his  arm  broken.  The  defendants  gave 
evidence  to  show  that,  during  the  journey, 
warning  bad  been  given  by  their  agent  to 
a  passenger  named  Long,  of  the  danger  of 
putting  his  feet  or  arms  out  of  the  window, 
and  that  he  sat  so  near  the  plaintiff  that 
the  warnings  must  have  been  heard  by  the 
latter.  They  also  proved  that  printed 
notices  were  put  up  in  the  cars  warning 
passengers  not  to  put  their  arms  or  heads 
outside  the  windows,  and  that,  immedi- 
ately before  reaching  the  bridge,  notice 
was  given  in  a  loud  voice  to  the  passen- 
gers to  keep  their  heads  and  arms  inside 
the  car.  Upon  this  evidence  E/dred,  P.  J., 
instructed  the  jury,  "  that  a  carrier  of  pas- 
sengers was  bound  to  furnish  suitable  con- 
veyances, such  as  with  due  care  and  proper 
attention  would  carry  passengers  safely, 
unless  interrupted  by  some  accident  wliich 
no  human  wisdom  could  foresee.  That 
he  must  give  notice  of  approaching  dan- 
ger, or  of  the  dangerous  places  on  the 
route,  if  some  are  more  dangerous  than 
others.  This  notice  must  be  full  and 
complete  to  all  persons  who  travel,  whether 
learned  or  unlearned.  The  slightest  neg- 
ligence in  any  of  these  particulars  makes 
him  liable  for  all  damages.  That  in  the 
present  case,  the  presumption  was  there 
had  been  negligence,  and  it  was  for  the  do 
fendants  to  show  they  had  done  every 
thing  in  their  power  to  relieve  themselves, 
or  that  it  resulted  from  the  plaintiff's  neg- 
ligence and  folly.  That  a  printed  notice 
of  the  danger  of  passengers  putting  their 
hands  out  of  the  windows  was  not  suffi- 
cient ;  but  if  they  had  given  the  plaintiff 
sufficient  warning  as  they  approached  the 
bridge,  this  would  discharge  them."    The 
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in  his  carriage,  but  not  by  bargain,  or  without  his  authority,  (d) 
Whether  a  common  carrier  is  liable  to  a  passenger  to  whom  he 
has  given  passage,  and  from  whom  he  has  therefore  no  right  to 
demand  fare,  is  not  so  certain;  but  he  would  certainly  be  liable 
for  gross  negligence,  and  probably  liable  for  any  negligence,  (e) 


case  was  carried  up  to  the  Supreme  Court 
of  Pennsylvania,  and  tliat  court  held  the 
instruction  to  be  correct.  Bell,  J.,  in  de- 
livering the  judgment  said  :  "  The  slight- 
est neglect  against  which  human  prudence 
and  foresight  may  guard,  and  by  which 
hm-t  or  loss  is  occasioned,  will  render  tlicra 
(common  carriers)  liable  to  answer  in  dam- 
ages. Nay,  the  mere  happening  of  an 
injurious  accident  raises  prima  facie  a 
presumption  of  neglect,  and  throws  upon 
the  caiTier  the  onus  of  showing  it  did  not 
exist.  Above  all,  if  there  be  in  any 
part  of  the  road  a  particular  passage  more 
than  ordinarily  dangerous,  or  requiring 
superior  circumspection  on  the  part  of  tlic 
passenger,  the  conductor  of  the  vehicle  is 
bound  to  give  due  notice  of  it,  and  a  fail- 
ure to  do  so  will  make  his  juiiicipal  le- 
S])onsible "  See  also,  Dudley  v.  Smith, 
1  Camp.  167  ;  Derwort  v.  Loomer,  21 
Conn.  24.^;  Maury  v.  Talmadge,  2  JMc- 
Lean,  157.  So,  if  through  the  default  of 
a  coach-proprietor  in  neglecting  to  provide 
proper  means  of  conveyance,  a  passen- 
ger be  placed  in  so  perilous  a  situation  as 
to  render  it  prudent  for  him  to  leap  from 
the  coach,  whereby  his  leg  is  broken,  the 
proprietor  will  be  responsible  in  damauc., 
although  the  coach  was  not  actually  over- 
turned. Jones  V.  Boyce,  1  Stark.  493. 
This  case  was  much  considered  in  Stokes 
V.  Saltonstall,  13  Pet.  ISl,  and  the  doc- 
trine it  contains  fully  confirmed.  See 
also  to  the  same  eilijct,  Ingalls  v.  Bills, 
9  Met.  1  ;  Eldridge  i>.  Long  I,-land  Kail- 
road  Co.  1  Sandf  87.  As  to  what  will 
constitute  that  degree  of  negligence  for 
which  a  carrier  of  passengers  will  be  held 
liable,  it  must  of  course  depend  upon  the 
circumstances  of  each  case ;  and  is  prin- 
cipally a  question  of  fact  for  the  jury, 
with  proper  instructions  from  the  court. 
See  Derwort  v.  Loomer,  21  Conn.  245. 
In  Crofts  V.  AVatcrhouse,  3  Bing.  319, 
the  dri\er  of  a  stage-coach  gathered  a 
bank,  and  upset  the  coach.  He  had 
passed  tlie  spot  where  the  accident  hap- 
pened twch'c  hours  before,  but  in  the  in- 
terval a  land]nark  had  been  removed. 
In  an  action  for  an  injury  sustained  by 
this  accident,  Litlledale,  J.,  before  whom 


the  cause  was  tried,  told  the  jury,  tliat  as 
there  was  no  obstruction  in  the  road,  the 
driver  ought  to  have  kept  within  the  limits 
of  it ;  and  that  the  accident  having  been 
occasioned  by  his  deviation,  the  plaintiif 
was  entitled  to  a  verdict.  A  verdict  hav- 
ing been  returned  accordingly,  the  Court 
of  Common  Pleas  granted  a  new  trial,  on 
the  ground  that  the  jury  should  have  been 
directed  to  consider  whether  or  not  the 
deviation  was  the  eflect  of  negligence. 
And  per  Best,  C.  J.  :  "  The  coachman 
was  bound  to  keep  in  the  road  if  he  could  ; 
and  the  jury  might,  from  his  having  gone 
out  of  the  road,  have  presumed  negligence, 
and  on  that  presumption  have  found  a  ver- 
dict for  the  plaintiff.  But  the  learned 
judge,  instead  of  leaving  it  to  the  jury  to 
find  whether  there  Aias  any  negligence, 
told  them  that  the  coachman  haviiig  gone 
out  of  the  road,  the  plaintiff  was  entitled 
to  a  verdict.  This  action  cannot  be  main- 
tained unless  negligence  be  proved ;  and 
whether  it  be  proved  or  not  is  for  the  de- 
termination of  the  jnr}',  to  whom  in  this 
ca^e  it  was  not  submitted." 

(d)   Lyjjo  V.  Kcwbold,  9  Exch.  302. 

(c)  This  question  arose  in  the  case 
of  The  Philadelphia  &  Reading  Eail- 
rnad  Co.  r.  Derby,  14  How.  468,  in  the 
SupreiTie  Court  of  the  United  States,  but 
was  not  decided.  The  court,  however, 
stiongly  intimated  an  opinion  in  the  af- 
tirmati\'c.  The  circumstances  of  the  case 
were  these.  The  action  was  brought  to 
rccovi.-r  damages  for  an  injury  suflcired  by 
the  plaintiff  on  the  railrnad  of  the  defend- 
ants. The  plaintiff  was  himself  a  stock- 
holder in  the  defendants'  railroad  compa- 
ny, and  the  president  of  another.  He  was 
on  the  roiiil  of  the  defi^ndants  by  invitation 
of  the  president  of  the  company,  not  in  the 
usual  passenger  cars,  but  in  a  small  loco- 
motive car  used  for  the  convenience  of  the 
officeis  of  the  company,  and  paid  no  fare 
for  his  transportation.  The  injury  to  his 
person  w;is  occasioned  by  coming  into  col- 
lision with  a  locomoti^*c  and  tcntler,  in  the 
charge  of  an  agent  or  servant  of  the  com- 
pany, which  was  on  the  same  trad;,  and 
moving  in  an  opposite  direction.  An- 
other agent  of  the  company,  in  the  exor 
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It  has  been  held  in  New  York,  that  a  contract  between  a  rail- 
road company  and  a  gratuitous  passenger,  exempting  the  com- 
pany from  liability  under  any  circumstances  of  neghgence  on 
the  part  of  its  agents,  is  not  against  law  or  pubhc  policy,  and  is 
vahd.  (/)  But  it  would  seem  that  an  owner  of  cattle  transport- 
ed on  a  railroad,  who  goes  along  in  charge  of  them,  is  not  such  a 
gratuitous  passenger,  (g)  It  may  be  remarlved,  that  a  servant, 
travelling  with  his  master,  may  recover  for  a  loss,  although  his 
master  bought  and  paid  for  the  ticket,  (h) 

The  reason  of  the  difference  between  his  liability  as  to  passen- 
gers, and  as  to  goods,  is  this.  The  carrier  of  goods  has  absolute 
control  over  them  while  they  are  in  his  hands ;  he  can  fasten 
them  with  ropes,  or  box  them  up,  or  put  them  under  lock  and 
key.  But  the  carrier  of  passengers  must  leave  to  them  some 
power  of  self-direction,  some  freedom  of  motion,  some  care  of 


cise  of  proper  care  and  caution,  had  given 
orders  to  keep  tliis  track  clear.  The  driver 
of  the  colliding  engine  acted  in  disobedi- 
ence and  disregard  of  these  orders,  and 
thus  caused  the  collision.  The  court  be- 
low instructed  the  jury,  that  if  the  plaintiff 
was  lawfully  on  the  road  at  the  time  of 
the  collision,  and  the  collision  and  conse- 
quent injuries  to  him  were  caused  by  the 
gross  Tieg/tffpiice  of  one  of  the  servants  of 
the  defendants,  then  and  there  employed 
on  the  road,  he  was  entitled  to  recover, 
notwithstanding  the  circumstances  given 
in  evidence,  and  relied  upon  by  the  de- 
fendants' counsel,  as  forming  a  defence  to 
the  action  ;  namely,  that  the  plaintiff  was 
a  stockholder  in  the  companj',  riding  by 
the  invitation  of  the  president,  paying  no 
fare,  and  not  in  the  usual  passenger  cars, 
&c.  The  Supreme  Court  held  this  instruc- 
tion to  be  correct,  and  Grier,  J.,  in  speak- 
ing of  the  grounds  of  a  carrier's  duty, 
said  :  "  This  duty  does  not  result  alone 
from  the  consideration  paid  for  the  service. 
It  is  imposed  by  the  law,  even  where  the 
service  is  gratuitous.  '  The  confidence 
induced  by  undertaking  any  service  for 
another,  is  a  sufficient  legal  consideration 
to  create  a  duty  in  the  performance  of 
it.'  Sec  Coggs  V.  Bernard,  and  cases  cited 
in  1  Smith,  Lead.  Cas.  95.  It  is  true  a 
distinction  has  been  taken  in  some  cases 
between  simple  negligence  and  great  or 
gi'oss  negligence,  and  it  is  said  that  one 
who  acts  gratuitously  is  liable  only  for  the 


latter.  But  this  case  does  not  call  upon 
us  to  define  tlie  difference  (if  it  be  capable 
of  definition),  as  the  verdict  has  found  this 
to  be  a  case  of  gross  negligence.  When 
carriers  undertake  to  convey  persons  by 
the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require 
that  they  be  held  to  the  greatest  possible 
care  and  diligence.  And  whether  the  con- 
sideration for  suih  transportation  be  pecu- 
niary or  otherwise,  the  personal  safety  of 
the  passengers  should  not  be  left  to  the 
sport  of  chance  or  the  negligence  of  care- 
less agents.  Any  negligence  in  such  cases 
may  well  deserve  the  epithet  of  'gross.'  " 
And  the  doctrine  laid  down  in  that  case 
was  reaffirmed  as  not  only  resting  on  pub- 
lic policy,  but  on  sound  principle,  in 
Steamboat  Is'ew  World  c.  King,  16  How. 
469.  But  see  Boyce  v.  Anderson,  2 
Pet.  150,  156,  where  it  is  said,  that  the 
carrier  of  a  slave  without  reward  would 
be  liable  only  for  gross  negligence.  See 
also,  Williams  r.  Taylor,  4  Port.  (Ala.), 
234.  In  Fay  v.  Steamer  New  World,  1  Cal. 
348,  it  was  decided  that  a  common  carrier, 
transporting  gold  dust  gratuitously,  was 
not  liable  in  case  of  loss,  unless  negligent. 

(/)  Wells  I).  New  York  Central  E.  E. 
Co.,  24  N.  Y.  (10  Smith),  181. 

(9)  Perkins  w.New  York  Central  E  R. 
Co!  24  N.  Y.  (10  Smith),  222. 

(h)  MarshaU  v.  York,  N.  &  B.  Co  7  B. 
L.  &E.  519,  s.  c.  11  C.  B.  398,  655, 
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themselves.  It  would  be  wrong,  therefore,  to  hold  him  to  as 
absolute  a  responsibility  as  in  the  case  of  goods.  But  stiU  the 
policy  of  the  law  applies  to  the  carrier  of  passengers  as  to  the 
carrier  of  goods.  It  admits  only  so  much  mitigation  of  the 
rule,  as  that  he  is  liable  only  when  he  is  guilty  of  negligence  ; 
but  if  in  the  least  degree  negligent,  he  is  liable,  because  the  law 
holds  him  to  do  all  that  care  and  skill  can  do  for  the  safety  of 
his  passengers.  Only  when  all  this  is  done,  and  he  can  show 
that  the  injury  conplained  of  is  not  to  be  attributed  to  any  de- 
fault whatever  on  his  part,  or  on  the  part  of  any  one  for  whom 
he  is  responsible,  is  he  discharged  from  his  liability.  It  seems  to 
have  been  held  decidedly,  that  the  onus,  to  prove  that  he  is  not 
in  fault,  rests  on  him.  [i)  Some  question,  however,  may  exist 
on  this  point.     We  should  express  our  own  view  of  the  law 


[i]  Christie  v.  Griggs,  2  Camp.  79. 
This  was  an  action  of  assumpsit  against 
the  defendant  as  owner  of  the  Blackwail 
stage,  on  which  the  plaintiff,  a  pilot,  was 
travelling  to  London,  when  it  broke  down 
and  he  was  greatly  braised.  The  first 
count  imputed  the  accident  to  tlie  negli- 
gence of  the  driver ;  the  second,  to  the  in- 
sufficiency of  the  axletree  of  the  carriage. 
The  plaintiff  having  proved  that  the  axle- 
tree  snaiiped  asunder  at  a  place  where 
there  was  a  slight  descent,  from  the  ken- 
nel crossing  the  road  ;  that  he  was  in  con- 
sequence precipitated  from  the  top  of  the 
coach ;  and  that  the  bruises  he  received 
confined  him  several  weeks  to  his  bed, 
there  rested  his  case.  Best,  Serjeant, 
contended  strenuously  that  the  plaintiff 
was  bound  to  proceed  further,  and  give 
evidence,  either  of  the  driver  being  unskil- 
ful, or  of  the  coach  being  insufficient. 
But  pet  Mansfield,  C.  J.:  "I  think  the 
plaintiff  has  made  a  prima  facie  case  by 
proving  his  going  on  the  coach,  the  acci- 
dent, and  the  damage  he  has  suffered.  It 
now  lies  on  the  other  side  to  show  that  the 
coach  was  as  good  a  coach  as  could  be 
made,  and  that  the  driver  was  as  skilful  a 
driver  as  could  anywhere  be  found.  What 
other  evidence  can  the  plaintiff  give  1  The 
passengers  were  probably  all  sailors  like 
himself;  and  how  do  they  know  whether 
the  coach  was  well  built  or  whether  the 
coachman  drove  skilfully?  In  many 
other  cases  of  this  sort  it  must  bo  equally 
impossible  for  the  plaintiff  to  give  the  evi- 
dence required.    But  when  the  breaking 


down  or  overturning  of  a  coach  is  proved, 
negligence  on  the  part  of  the  owner  is  im- 
plied. He  has  always  the  means  to  rebut 
this  presumption,  if  it  be  unfounded,  and 
it  is  now  incumbent  on  the  defendant  ta 
make  out  that  the,  damage  in  this  case 
arose  from  what  the  law  considers  a  mere 
accident."  The  same  point  was  ruled  by 
Lord  Denman  at  Nisi  Prius,  in  Carpue  v. 
The  L.  &  B.  Railway  Co.  5  Q.  B.  747  : 
it  was  decided  by  the  Court  of  Exchequer 
in  Skinner  ;;.  London,  Brighton,  & 
South-coast  Eaihvay  Co.  2  E.  L.  &  E. 
360,  s.  c.  5  Exch.  7S7,  and  has  been  re- 
peatc(lly  confirmed  in  this  country.  Thus, 
in  Ware  v.  Gay,  11  Pick.  106,  it  was  held, 
that  if  in  an  action  by  a  passenger  against 
the  proprietors  of  a  stage-coach,  for  an 
injury  occasioned  by  the  insufficiency  of 
the  coach,  the  plaintiff  proves,  that  while 
the  coach  was  driven  at  a  moderate  rate 
upon  a  plain  and  level  road,  without 
coming  in  contact  with  any  other  object, 
one  of  the  wheels  came  off  and  the  coach 
overset,  whereby  the  plaintiff  was  hurt, 
the  law  will  imply  negligence,  and  the 
burden  of  proof  will  rest  upon  the  defend- 
ants to  rebut  this  legal  inference,  by  show- 
ing that  the  coach  was  properly  fitted  out 
and  provided.  To  the  same  effect  are 
Stokes  V.  Saltonstall,  13  Pet.  181  ;  Stock- 
ton V.  Frey,  4  Gill,  406  ;  McKennev  v. 
Neil,  1  McLean,  540 ;  Farish  v.  Reigle, 
1 1  Gratt.  697  ;  Brehm  v.  Great  Western 
B.  E.  Co.  34  Barb.  256.  And  see  ante,  p. 
222,  note  (rf). 


CH.  XI.] 


BAILMENT. 


226 


thus.  The  plaintiff  must  not  merely  prove  that  he  has  sustained 
injury ;  but  must  go  so  much  further  as  to  show  that  he  suffered 
from  such  accident,  or  from  such  other  cause  as  may  with  rea- 
sonable probability  be  attributed  to  the  negligence  of  the  de- 
fendant. Thus  far  the  onus  is  on  the  plaintiff.  But  then  it 
shifts,  and  the  defendant  must  prove  an  absence  of  negligence 
or  of  default  on  his  part.  And  if  the  plaintiff  has  made  out  his 
prima  facie  case,  and  the  evidence  offered  in  defence  leaves  it 
uncertain  whether  there  was  negligence  or  not,  the  plaintiff  must 
prevail,  (j) 

The  damages  may  not  only  cover  existing  injury  and  costs, 
but  further  and  prospective  loss  and  expense,  if  such  be  inevi- 
table, and  may  even  be  exemplary,  if  the  neghgence  calls  for 
this,  (k) 

It  is  his  duty  to  receive  all  passengers  who  offer ;  (l)  to  carry 


{j)  We  consider  that  the  view  ex- 
pressed in  the  text  accords  with  the  case 
of  Holbroolc  v.  The  Utica  &  Schenectady 
R.  R.  Co.  2  Kern  236.  See  also,  Fair- 
child  V.  Cal.  Stage  Co.  13  Cal.  599  ;  Baker 
V.  New  York  Central  R.  R.  Co.  24  N.  Y. 
(10  Smith),  599. 

(k)  Hopkins  v.  A.  &  St.  L.  R.  R.  Co. 
36  N.  H.  9. 

(/)  Bennett  u.  Button,  10  N.  H.  481 ; 
Jencks  v.  Coleman,  2  Sumner,  221.  Tliis 
question  was  much  discussed  in  Bennett 
V.  The  P.  &  0.  Steamboat  Co.  6  C.  B. 
775,  but  the  case  went  off  finally  on  a 
question  of  pleading.  The  objection  of 
the  passenger  earner  is,  however,  subject 
to  some  limitation.  Thus,  he  may  right- 
fully exclude  all  persons  of  bad  character 
or  habits ;  all  whose  objects  are  to  inter- 
fere in  any  way  with  his  interests,  or  to 
disturb  his  line  of  patronage  ;  and  all  who 
refuse  to  obey  the  reasonable  regulations 
which  are  made  for  the  government  of  the 
line ;  and  he  may  rightfully  inquire  into 
the  habits  or  motives  of  passengers  who 
offer  themselves.  Jencks  v.  Coleman,  2 
Sumner,  221.  This  was  an  action  against 
the  proprietor  of  a  steamboat,  running 
from  New  York  to  I'rovidence,  for  refus- 
ing to  receive  the  plaintiff  on  board  as  a 
passenger.  The  plaintiff  was  the  known 
agent  of  the  Tremont  line  of  stage-coaches. 
The  proprietors  of  the  steamboats  Presi- 
dent and  Benjamin  Franklin  had,  as  the 
plaintiff  knew,  entered  into  a  contract  with 
another   line   called   the   Citizens  Stage- 

VOL.   II.  15 


coach  Company,  to  carry  passengers  be- 
tween Boston  and  Providence,  in  connec- 
tion with  the  boats.  The  plaintiff  had 
been  in  the  habit  of  coming  on  board  the 
steamboats  at  Providence  and  Newport, 
for  the  purpose  of  soliciting  passengers  for 
tlie  Tremont  line,  which  the  proprietors  of 
the  President  and  Benjamin  Franklin  had 
prohibited.  It  was  held,  that  if  the  jury 
should  be  of  opinion  that  the  above  con- 
tract was  reasonable  and  bona  fide,  and  not 
entered  into  for  the  pm-pose  of  an  oppres- 
sive monopoly,  and  that  the  exclusion  of 
the  plaintiff  was  a  reasonable  regulation  in 
order  to  carry  this  contract  into  effect,  the 
proprietors  of  the  steamboat  would  be 
justified  in  refusing  to  take  the  plaintiff  on 
board.  Story,  J.,  said :  "  The  right  of 
passengers  to  a  passage  on  board  of  a 
steamboat  is  not  an  unlimited  right.  But 
it  is  subject  to  sucli  reasonable  regulations 
as  the  proprietors  may  prescribe  for  the 
due  accommodation  of  passengers,  and  for 
the  due  arrangement  of  their  business. 
The  proprietors  have  not  only  this  right, 
but  the  further  right,  to  consult  and  pro- 
vide for  their  own  interests  in  the  manage- 
ment of  such  boats,  as  a  common  incident 
to  their  right  of  property.  They  are  not 
bound  to  admit  passengers  on  board,  who 
refuse  to  obey  the  reasonable  regulations 
of  the  boat,  or  who  are  guilty  of  gross  and 
vulgar  habits  of  conduct ;  or  who  make 
disturbances  on  board,  or  whose  characters 
are  doubtful,  or  dissolute,  or  suspicions; 
and  a  fm-iiori  whose   characters   are  uu 
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them  the  whole  route ;  (m)  to  demand  no  more  than  the  usual 
and  established  compensation  ;  to  treat  aU  his  passengers  alike ; 


equivocally  bad.  Nor  are  they  bound  to 
admit  passengers  on  board,  whoso  object 
is  to  interfere  with  the  interests  or  patron- 
age of  the  proprietors,  so  as  to  make  tlie 
business  less  hicrative  to  them,"  So  in 
Commonwealtli  v.  Power,  7  Met.  596,  it 
was  held,  that  if  an  innkeeper,  wlio  lias 
frequently  entered  a  railroad  depot  and 
annoyed  passengers  by  soliciting  tliem  to 
go  to  his  inn,  receives  notice  from  tlie 
superintendent  of  the  depot  that  be  must 
do  so  no  more,  and  he  nevertheless  repeat- 
edly enters  the  depot  for  the  same  purpose, 
and  afterwards  obtains  a  ticket  for  a  pas- 
sage in  tlie  cars  with  a,  bona  fide  inten- 
tion of  entering  the  cars  as  a  passen- 
ger, and  goes  into  tlic  depot  on  bis  way  to 
the  cars,  and  the  superintendent,  believ- 
ing that  lie  liad  entered  the  depot  to  solicit 
passengers,  orders  him  to  go  out,  and  he 
does  not  exhibit  his  ticket  nor  give  notice 
of  bis  real  intention,  but  presses  forward 
towards  tlie  cars,  and  the  sujierintendent 
and  his  assistants  tliereupon  forcibly  re- 
move him  from  the  depot,  using  no  more 
force  than  is  necessary  for  that  purpose, 
such  removal  is  justifiable,  and  not  an 
indictable  assault  and  battery.  But  in 
Bennett  v.  Dutton,  10  N.  H.  481,  it  was 
held,  tliat  the  proprietors  of  a  stage-coach, 
who  hold  themselves  out  as  common  car- 
riers of  passengers,  are  bound  to  receive 
all  who  require  a  passage,  so  long  as  they 
have  room,  and  there  is  no  legal  excuse 
for  a  refusal  ;  and  that  it  was  not  a  lawful 
excuse  that  they  ran  tlieir  coach  in  connec- 
tion with  another  coach,  which  extended 
the  line  to  a  certain  place,  and  had  agreed 
"with  the  proprietor  of  such  other  coach 
not  to  receive  passengers  who  Ciime  from 
that  place  on  certain  days,  unless  they 
came  in  his  coach.  Tlie  defendant  Avas 
one  of  the  proprietors,  and  the  driver  of  a 
stage-coacb  running  daily  between  Am- 
herst and  Nashua,  which  connected  at  the 
latter  place  witli  another  coach,  running 
between  Nasliua  and  Lowell,  and  thus 
forms  a  continuous  mail  and  passenger 
line  from  Lowell  to  Amherst,  and  onward 
to  Franeesiown.  A  third  person  ran  a 
coach  to  and  from  Nashua  and  Lowell, 
and  the  defendant  agreed  with  the  projiri- 
etor  of  tlie  coach  connecting  with  bis  line, 
that  he  would  not  receive  passengers  who 
came  from  Lowell  to  Nashua  in  the  coach 
of  such  third  person  on  the  same  day  that 
they  acplied  for  passage  to  places  above 


Nashua.  The  plaintiff  was  notified  at 
Lowell  of  this  arrangement,  but  notwith- 
standing came  from  Lowell  to  Nasliua  in 
that  coach,  and  then  demanded  a  passage 
in  the  defendant's  coach  to  Amherst,  ten- 
dering the  regular  fare.  Held,  that  the 
defendant  was  bound  to  receive  him,  there 
being  sufficient  room,  and  no  evidence 
tliat  the  plaintiff  was  an  unfit  person  to  be 
admitted,  or  that  he  had  any  design  of  in- 
juring the  defendant's  business. 

(m)  Dudley  v.  Smith,  1  Camp.  167. 
In  this  case  the  plaintiff  took  a  scat  on  the 
outside  of  the  defendant's  coach,  to  be  con- 
veyed from  a  place  called  the  lied  Lion, 
in  the  Strand,  to  Chelsea.  It  appeared 
that  she  was  so  conveyed  safely  as  far  as 
the  Cross  Keys  Inn,  at  Chelsea,  where  the 
coach  was  accustomed  to  stop,  ^yhen  the 
coach  an-ived  before  the  gateway  of  this 
inn,  leading  to  the  stable-yard,  the  coach- 
man requested  the  plaintitf'  to  alight  there, 
as  the  passage  into  the  yard  was  very  awk- 
icard.  She  said,  as  the  road  was  dirty, 
she  would  rather  he  driven  into  the  yard. 
He  then  advised  licr  to  stoop,  and  drove 
on.  The  consequence  was,  that  she  was 
struck  violently  on  the  shoulders  and  back 
by  a  low  archway  in  the  passage,  by  which 
she  was  severely  injured.  It  appeared  in 
evidence  that  the  arciiway  was  only  twelve 
inches  higher  than  the  top  of  the  coach. 
Upon  this  evidence.  Lord  Ellenhoroiigh,  in 
summing  up  to  the  jury,  said  :  "  The  de- 
fendant was  bound  to  carry  the  plaintiff 
from  the  usual  place  of  taking  up  to  the 
usual  place  of  setting  down.  As  coach- 
owner,  therefore,  lie  was  answerable  for 
the  negligent  acts  of  his  servant,  till  the 
plaintiff  was  set  down  at  the  usual  place 
lltr  jiasseiigers  alighting  at  Chelsea.  This 
appears,  for  the  iuside  passengers  at  least, 
to  have  been  the  yard.  If  the  coachman 
bad  said  to  her,  '  tbe  others  will  be  safe  in 
proceeding,  but  you  must  go  down  here, 
as  you  cannot  remain  ujion  the  coach 
without  danger  to  your  life,'  she  could 
only  have  blamed  her  own  imprudence  for 
what  followed.  But  lie  should  have  given 
her  the  materials  to  judge,  if  he  was  to 
leave  her  to  make  her  election.  He  told 
her  the  passage  ivas  awkward;  wdicreas, 
according  to  the  evidence,  it  was  imprac- 
ticable." Sec  also,  Massiter  v.  Cooper, 
4  Esp,  260.  In  Coppin  v.  Braithwaite,  8 
Jur.  875,  it  is  said  to  have  been  ruled  by 
Rulfe,  B.,  sxNisi  Prius,  that  a  carrier  hav- 
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to  behave  to  all  with  civility  and  propriety ;  (n)  to  provide  suit- 
able carriages  and  means  of  transport ;  (o)  to  maintain  a  rea- 


ing  received  a  pickpocket,  as  a  passenger, 
on  board  his  vessel  and  taken  liis  fare,  he 
cannot  put  liim  on  shore  at  an  intermedi- 
ate place,  so  long  as  he  isnotgnilty  of  any 
impropriety.  But  see  the  preceding  note. 
—  In  Ker  v.  Mountain,  1  Esp.  27,  it  was 
raled  by  Lord /iTemyon,  that  if  a  person  en- 
gages a  seat  in  a  stage-coach,  and  pays  at 
the  same  time  only  a  deposit,  as  half  the 
fare,  for  example,  and  is  not  at  the  inn 
ready  to  take  his  seat  when  the  coach  is 
setting  off,  the  proprietor  of  the  coach  is 
at  liberty  to  fill  up  his  place  with  another 
passenger ;  but  if,  at  the  time  of  engaging 
his  seat,  he  pays  the  whole  of  the  fare,  in 
such  case  the  proprietor  cannot  dispose  of 
his  place,  but  he  may  take  it  at  any  stage 
of  the  journey  that  he  thinks,  fit. 

(n)  Chamberlain  v.  Chandler,  3  Mason, 
242. 

(o)  Christie  v.  Griggs,  2  Camp.  79 ; 
Curtis  V.  Drinkwater,  2  B.  &  Ad.  169; 
Breraner  v.  Williams,  I  C.  &  P.  414  ;  Is- 
rael V.  Clark,  4  Esp.  259  ;  Crofts  v.  Water- 
house,  3  Bing.  319 ;  Sharp  v.  Gray,  9  Bing. 
457.  An  opinion  seems  to  be  intimated 
in  several  of  the  cases  that  the  carrier  is 
bound  to  warrant  the  sufficiency  of  his 
coach.  Thus  in  Israel  v.  Clark,  4  Esp. 
259,  Lord  Elleitborough  is  reported  to  have 
said,  that  carriers  were  bound  by  law  to 
provide  sufficient  carriages  for  the  safe 
conveyance  of  the  public  who  had  occa- 
sion to  travel  by  them ;  and  tliat  at  all 
events  ho  should  expect  a  clear  landwortlii- 
ness  in  the  carriage  to  bo  established.  So 
in  Bremner  v.  Williams,  1  C.  &  P.  414, 
Best,  C.  J.,  says,  ho  considers  that  every 
coach-proprietor  warrants  to  the  public 
that  his  stage-coach  is  equal  to  the  jour- 
ney it  undertakes.  And  finally,  in  Sharp 
V.  Grey,  9  Bing.  457,  Bosanquet,  J.,  says, 
that  if  a  coach,  when  it  starts  upon  its 
journey,  is  not  road-worthy,  the  proprietor 
is  liable  for  the  consequences,  upon  the 
same  principle  as  a  ship-owner  who  fur- 
nishes a  vessel  which  is  not  sea- worthy. 
And  in  Bennett  v.  The  P.  &,  0.  Steam- 
boat Company,  6  C.  B.  775,  782,  upon 
Sharp  V.  Grey  being  cited  by  Sir  John 
Jervis,  attorney-general,  who  decided,  in 
substance,  that  a  coach-proprietor  is  bound 
to  use  all  ordinary  care  and  diligence  to 
provide  a  safe  vehicle,  Cresswell,  J.,  inter- 
rupting him,  said :  "  It  goes  a  little  fur- 
ther than  that ;  it  lays  down  that  he  is 
bound  at  all  events  to   provide   a  sound 


coach."  But  the  contrary  was  ruled  in 
Christie  v.  Griggs,  2  Camp.  79,  by  Sir 
James  MansfiM,  who  held,  that  only  the 
same  measure  of  diligence  was  required 
of  a  passenger  carrier  in  the  construction 
and  care  of  his  coach,  as  in  all  other  mat- 
ters appertaining  to  the  conveyance  of  his 
passengers.  See  the  case  stated,  with  the 
learned  judge's  opinion,  ante,  p.  219, 
note  {b).  And  the  doctrine  of  this  case 
was  clearly  established  iis  the  law  in  this 
country,  by  the  case  of  Ingalls  v.  Bills,  9 
Met.  1.  That  was  an  action  to  recover 
damages  for  an  injury  received  by  the 
plaintiff  from  a  defect  in  the  defendants' 
coach.  The  defendants  introducedevidence 
tending  to  prove  that  they  had  taken  all 
possible  care,  and  incurred  extraordinary 
expense,  in  order  that  the  coach  should  be 
of  the  best  materials  and  workmanship  ; 
that  at  the  time  of  the  accident,  the  coach, 
so  far  as  could  be  discovered  from  the 
most  careful  inspection  and  examination 
externally,  was  strong,  sound,  and  suffi- 
cient for  the  journey ;  and  that  they  had 
uniformly  exercised  the  utmost  vigilance 
and  care  to  preserve  and  keep  the  same  in 
a  safe  and  road-worthy  condition.  But 
the  evidence  further  tended  to  prove  that 
there  was  an  internal  defect  or  flaw  in  tlie 
iron  of  the  axletree,  at  the  place  where  it 
was  broken,  about  tluree-eighths  of  an  inch 
in  length,  and  wide  enough  to  insert  the 
point  of  a  fine  needle  or  pin ;  wliich  defect 
or  flaw  appcai-ed  to  have  arisen  from  the 
forging  of  the  iron,  and  wliich  might  have 
been  the  cause  of  the  breaking ;  that  the 
said  defect  was  entirely  surrounded  by 
sound  iron  one  quarter  of  an  inch  thick  ; 
and  that  the  flaw  or  defect  could  not  pos- 
silily  have  been  discovered  by  inspection 
and  examination  externally.  Thelearaed 
judge,  before  whom  the  cause  was  tried, 
instructed  the  jury  that  the  defendants  were 
bound  by  law,  and  an  implied  promise  on 
their  part,  to  provide  a  coach,  not  only 
apparently,  but  really,  road-worthy ;  that 
they  were  liable  for  any  injury  that  might 
arise  to  a  passenger  from  a  defect  in  the 
original  construction  of  the  coach,  although 
the  imperfection  was  not  visible,  and  could 
not  be  discovered  upon  inspection  and  ex- 
amination. The  defendant  excepted  and 
moved  for  a  new  trial,  which  was  granted. 
Hiibhard,  J.,  after  a  very  thorough  and 
able  examination  of  the  cases,  concluded 
his  opinion  thus  :   "  The  result  to  wbiet 
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sonable  degree  of  speed  ;(j9)  and  to  have  servants  and  agents 
competent  for  their  several  employments,  and  for  the  default  of 
his  servants  or  agents,  in  any  of  the  above  particulars,  or  gener- 
ally, in  any  other  points  of  duty,  the  carrier  is  directly  respon- 
sible, (q)  as  wrell  as  for  any  circumstance  of  aggravation  which  at- 


we  have  arrived,  from  the  examination  of 
the  case  before  us,  is  tliis  :  That  carriers 
of  passengers  for  liire  are  bound  to  use  tlie 
utmost  care  and  diligence  in  the  provid- 
ing of  safe,  sufficient,  and  suitable  coaches, 
harnesses,  horses,  and  coachmen,  in  order 
to  prevent  those  injuries  which  human  care 
and  foi'esight  can  guard  against ;  and  that 
if  an  accident  happens  from  a  defect  in  the 
coach,  which  might  have  been  discovered 
and  remedied  upon  the  most  careful  and 
thorough  examination  of  the  coach,  such 
accident  must  be  ascribed  to  negligence, 
for  which  the  owner  is  liable  in  case  of  in- 
jury to  a  passenger  happening  by  reason 
of  such  accident.  On  the  other  hand, 
where  the  accident  arises  from  a  hidden 
and  internal  defect,  which  a  careful  and 
thorough  examination  would  not  disclose, 
and  which  could  not  be  guarded  against 
by  the  exercise  of  a  sound  judgment  and 
the  most  vigilant  oversight,  then  the  pro- 
prietor is  not  liable  for  the  injury,  but  the 
misfortune  must  be  borne  by  the  sufferer, 
as  one  of  that  class  of  injuries  for  which  the 
law  can  afford  no  redress  in  the  form  of  a 
pecuniary  recompense."  Such  also  would 
seem,  from  the  case  of  Grote  v.  The  C. 
&  H.  Railway  Company,  2  Exch.  251, 
to  be  the  doctrine  now  held  in  England. 
That  was  an  action  against  a  railway 
company  to  recover  compens.ation  for  an 
injury  received  by  the  plaintiff  by  the 
breaking  down  of  a  bridge  over  which  he 
was  passing  in  a  passenger  train.  It  ap- 
peared at  the  trial  that  the  services  of  an 
eminent  engineer  had  been  engaged  in  the 
construction  of  the  work.  Williams,  J., 
before  whom  the  cause  was  tried,  told  the 
jury  that  the  question  was,  whetlier  the 
bridge  was  constructed  and  maintained 
with  sufBcient  care  and  skill,  and  of  rea- 
sonably proper  strength  with  regard  to  the 
purposes  for  which  it  was  made ;  and  that, 
if  they  should  think  not,  and  that  the  ac- 
cident was  attributable  to  any  such  defi- 
ciency, the  plaintiflF  would  be  entitled  to 
recover.  The  counsel  for  the  defendants 
objected,  that  the  defendants  would  not  bo 
liable  unless  they  had  been  guilty  of  neg- 
ligence either  in  constructing  or  maintain- 
ing the  bridge.  His  lordship,  however, 
loft  the  question  to  the  jury,  subject  to  his 


previous  direction.  Upon  an  application 
to  the  Court  of  Exchequer  for  a  new  trial, 
Pollock,  C.  B.,  said:  "It  does  not  at 
present  distinctly  appear  whether  or  not 
the  attention  of  the  jury  was  directed  to 
the  proposition,  that  if  a  party  in  tlie  same 
situation  as  that  in  which  the  defendants 
are,  employ  a  person  who  is  fully  compe- 
tent to  the  work,  and  the  best  method  is 
adopted  and  the  best  materials  are  used, 
such  party  is  not  liable  for  the  accident. 
If  the  jury  have  been  directed  in  con- 
formity with  this  rule,  there  is  no  ground 
for  the  present  application.  It  cannot  be 
contended  that  the  defendants  are  not  re- 
sponsible for  the  accident  merely  on  the 
ground  that  they  have  employed  a  compe- 
tent person  to  construct  the  bridge.  Upon 
this  point  we  will  consult  our  learned 
brother."  On  a  subsequent  day  the  Chief 
Baron  said,  that  they  had  consulted  the 
learned  judge,  who  reported  to  them  that 
he  had  directed  the  jury  in  conformity 
with  the  above  proposition,  and  that  there- 
fore there  would  be  no  rule.  This  case, 
however,  shows  that  it  would  not  be  suffi- 
cient to  exempt  a  coach-proprietor  from 
liability,  that  ho  had  employed  a  skilful 
workman  to  construct  his  coach  ;  it  raust 
appear  that  it  was  actually  constructed 
with  all  possible  care  and-skill.  —  So  a  pas- 
senger carrier  will  be  held  to  the  greatest 
vigihmce  in  examining  and  inspecting  his 
veliicles  from  time  to  time.  Thus,  in 
Bremncr  o.  Williams,  1  C.  &  P.  414,  it 
it  was  ruled  by  Best,  C.  .J.,  that  a  coach- 
proprietor  ought  to  examine  the  sufBciency 
of  his  coach  previous  to  each  journey ;  and 
if  he  does  not,  and  by  the  insecurity  of  the 
coach  a  passenger  is  injured,  an  action  is 
maintainable  against  the  coach-proprietor 
for  negligence,  though  the  coach  had  been 
examined  previous  to  the  second  journey 
before  the  accident;  and  though  it  had 
been  repaired  at  the  coach-maker's  only 
three  or  four  days  before.  And  see  New 
Jersey  Railroad  Company  o.  Kennard, 
21  Penn.  St.  203. 

(p)  See  Mayor  v.  Humphries,  1  C.  &  P. 
251  ;  Carpue  v.  L.  &  B.  Railway  Co.  5  Q. 
B.  747.  See  also  the  charge  of  Best,  C.  J. 
to  the  grand  jury,  8  C.  &  P.  694,  note  (6), 

(?)  The  owner  is  liable  for  an  accident 
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tended  the  wrong.  It  has  indeed  been  held,  that  to  eject  a  pas- 
senger from  a  raihroad  car  while  in  motion,  is  so  far  like  an  at- 
tempt to  take  life,  as  to  justify  the  same  resistance  on  the  part 
of  a  passenger.  And  though  he  is  still  liable  to  ejection  in  a 
proper  manner  for  refusing  to  pay  fare,  his  resistance  to  the  at- 
tempt to  expel  him  without  stopping  the  car,  does  not  present  a 
case  of  concuiTent  negligence  on  his  part.  —  The  paramount 
duty  of  a  railroad  company  is  to  look  to  the  safety  of  the  per- 
sons and  property  it  transports ;  and  the  duty  of  avoiding  un- 
necessary injury  to  animals  straying  upon  the  road  is  subordi- 
nate to  this,  (r)  And  he  is  liable  for  the  acts  of  partners,  or  quasi 
partners,  in  the  same  manner  that  the  carrier  of  goods  is  lia- 
ble, (s)  On  the  other  hand,  the  carrier  may  make  and  enforce 
all  reasonable  regulations  in  reference  to  his  business,  or  to  the 
buildings  connected  therewith ;  as  the  depots  of  railroads,  and 


which  happens  fiom  the  driver's  intoxica- 
tion ;  but  not  if  from  his  physical  disabil- 
ity, arising  without  his  fault  from  extreme 
and  unusual  cold,  which  rendered  him  in- 
capable for  the  time  of  doing  his  duty. 
Stokes  V.  Saltonstall,  13  Pet.  181.  See 
also,  McKinney  v.  Neil,  1  McLean,  550  ; 
Peck  17.  Neal,  3  id.  24.  The  rule  stated  in 
the  text  received  a  very  strong  applica^ 
tion  in  the  case  of  McElroy  v.  Nashua 
&  Lowell  R.  E.  Corporation,  4  Cush.  400. 
It  was  an  action  on  the  case  to  recover 
damages  of  the  defendants,  for  ."in  injury 
alleged  to  have  been  sustained  by  the 
female  plaintiff,  while  riding  as  a  passen- 
ger in  the  defendants'  cars  from  Lowell 
to  Nashua.  The  alleged  injury  happened 
in  consequence  of  the  careless  manage- 
ment of  a  switch,  by  which  the  Concord 
Railroad  connected  with  and  entered  upon 
the  defendants'  road.  The  switch  was 
provided  by  the  proprietors  of  the  Concord 
Railroad,  and  attended  by  one  of  their  ser- 
vants, at  their  expense.  It  was  held,  that 
the  defendants  were  liable.  And  Shaw, 
C.  J.,  said :  "  The  court  are  of  opinion, 
upon  the  facts  agreed,  that  the  defendants 
are  liable  to  the  plaintiffs  for  the  damage 
sustained  by  the  wife  whilst  travelling  in 
their  cars.  As  passenger  carriers  the  de- 
fendants were  bound  to  the  most  exact 
care  and  dilisence,  not  only  in  the  man- 
agement of  the  trains  and  cars,  but  also 
in  the  structure  and  care  of  the  track,  and 
in  all  the  subsidiary  arrangements  neces- 


sary to  the  safety  of  the  passengers.  The 
wife  having  contracted  with  the  defendants 
and  paid  fare  to  them,  the  plaintiffs  had  a 
right  to  look  to  them,  in  the  first  instance, 
for  the  use  of  all  necessary  caie  and  skill. 
The  switch  in  question,  in  the  careless  or 
negligent  management  of  which  the  dam- 
ago  occurred,  was  a  part  of  the  defend- 
ants' road,  over  which  they  must  neces- 
sarily carry  all  their  passengers,  and  al- 
though provided  for,  and  attended  by,  a 
servant  of  the  Concord  Railroad  Corpora- 
tion, and  at  their  expense,  yet  it  was  still 
a  part  of  the  Nashua  &  Lowell  RaiU'oad, 
and  it  was  within  the  scope  of  their  duty 
to  see  that  the  switch  was  rightly  con- 
Btracted,  attended,  and  managed,  before 
they  were  justified  in  carrying  passengers 
over  it."  See  also,  Nashville  &  C.  Rail- 
road Co.  v.  Messino,  1  Sneed,  220 ;  Grote 
v.  The  C.  &  H.  Railway  Co.  2  Exch.  251, 
cited  ante,  p.  227,  note  (o) ;  TuUer  v.  Tal- 
bot, 23  111.  357. 

()■)  Sanford  v.  Eighth  Av.  R.  R.  Co., 
23  N.  y.  (9  Smith),  3+3.  See  also,  Louis- 
ville &  Frankfort  K.  E.  Co.  v.  Ballard,  2 
Met.  (Ky.),  177. 

(s)  Dwight  V.  Brewster,  1  Pick.  50; 
Champion  v.  Bostwick,  11  Wend.  571; 
18  id.  175;  Waland  v.  Elkins,  1  Stark. 
277  ;  Fromont  v.  Coupland,  9  J.  B.  Moore, 
319  ;  Cobb  v.  Abbot,  14  Pick.  289  ;  Wet- 
more  V.  Baker,  9  Johns.  307  ;  Green  v. 
Beesley,  2  Bing.  N,  C.  108  ;  Stockton  v. 
Frey,  4  Gill,  406. 
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the  like  (t)  And  the  passengers  are  bound  to  comply  with 
all  reasonable  regulations  ;  and  to  show  their  tickets  when 
asked,  (u) 

The  carrier,  whether  of  goods  or  passengers,  is  liable  for  an 
injury  to  strangers,  if  this  be  caused  by  the  negligence  of  the 
driver  or  conductor ;  (v)  as  if  he  runs  over  one,  or  otherwise  in- 
jures him,  while  he  is  walldng  on  a  public  way.  (w)  And  where 
such  an  injury  results  in  death,  no  action  is  given  by  the  com- 
mon law  to  the  personal  representatives  of  the  deceased ;  (x) 
and  if  one  be  given  by  statute,  the  damages  therein  must  be 
wholly  confined  to  pecuniary  injuries,  and  wiU  not  extend  to 
mental  suffering  occasioned  to  the  survivors.  (?/)  Under  the 
statute  of  New  York  it  has  been  held,  that  it  is  immaterial  whe- 
ther such  death  is  instantaneous  or  consequential,  (z)  Also, 
that  under  the  provisions  of  the  statute,  a  husband  cannot  re- 
cover for  the  loss  of  his  wife's  services  to  him,  he  not  being  of 
kin  to  his  wife  in  a  legal  sense,  (a)  Nor  is  it  a  defence  for  the 
carrier  that  the  road  was  out  of  order,  nor  that  the  reins  or  har- 
ness broke,  for  he  should  have  had  better  ones,  (b)  But  if  the 
person  injm-ed  caused  the  injury,  in  some  degree,  by  his  own 
neghgence,  and  was  capable  of  ordinary  care  and  caution,  he 
cannot  recover  damages,  unless  the  negligence  of  the  party  who 
did  the  injury  was  so  extreme  as  to  imply  malice,  (c)     And  here 


(()  Hall  V.  Power,  12  Met.  482.  93.     Untlor  the  New  York   statutes   the 

(«)  Hibbard  v.  N.  Y.  &  E.  R.  R.  Co.  remedy  is  restricted  to  an  injury  done  with- 

15  N.  Y.  455  ;  Willis  v.  L.  I.  R.  R.  Co.  in  the  "State.     Wliitford  v.  Panama  R.  R. 

32  Barb.  398.  Co.  23  N.  Y.  (9  Smith),  465. 

(w)  Stables  «.  Eley,  1   C.  &  P.  614  ;  (z)  Brown  v.  Buffiilo  &  S.  L.  R.  R.  Co. 

Sloath  V.  Wilson,  9  id.  607  ;  Joel  v.  Mor-  22  N.  Y.  (8  Smith),  191. 

rison,  6  id.  .501.     And  if  ahorse  and  cart  (a)  Dichcno  i'.  New  York  Central  R. 

are  left  in  the  street,  without  any  person  R.  Co.  23  N.  Y.  (9  Smith),  158. 

to  watch  them,  the  owner  is  liable  for  any  (6)  CotteriU  v.  Stiiikcv,  8  C.  &  P.  691 ; 

damage  done  by  them,  though  it  bo  oc-  Welsh  v.  L.awrence,  2  (_iiitt.  202. 

casioned    by  the  act   of   a  passer-by,  in  (c)  Woolf  v.  Beard,  8   C.   &  P.  373 ; 

strikin;,' the  horse.     lUidge  w.  Goodwin,  5  CotteriU  i\   Starkey,  id.   691;  Wyim  v. 

C.  &  P.  190.     See  also.  Lynch  u.Nurdin,  Allard,  5  W.  &  S.  524;  Cook  v.  Cham- 

1  Q.  B.  29.  plain   Transportation    Co.   1    Dcnio,  91  ; 

(iol  Boss  V.  Lytton,  5  C.  &  P.  407  ;  BrownoU  v.  Flakier,  5  Hill  (N.  Y.),  282  ; 

CotteriU  V.  Starkey,  8  id.  691  ;  Hawkins  Barnes  o.  Cole,  21   Wend.  188;  Rathbun 

V.   Cooper,   id.  473  ;  Wynn  i/.    Allard,  5  r.  Payne,  19  id.  399  ;  Perkins  v.  Eastern 

W.  &  S.  524.  Railroad    Company.   20   .Mo.   307;   May 

(x)  Carey  v.  Berkshire  R.  R.    Co.    1  v.    Princeton,    17   Slet.  442  ;   Parker    v. 

Cush.  475.  Adams,   12  id.   415;  Tonawanda  R.   R. 

(y)  Blake  v.   Midland   Railway   Com-  Co.  v.  Hunger,    5   Dcnio,   235,   s.    0.  4 

pany,  10  E.  L.  &  E.  437,  o.  c.  18  Q.  B.  Comst.  349;   Browu  „.  Maxwell,  6  HiU 
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also,  as  to  the  question  of  negligence  on  the  part  of  the  carrier, 
the  rule,  maldng  it  the  duty  of  the  plaintiff  to  prove  affirmative- 
ly that  he  was  not  guilty  of  negligence,  cannot  be  considered  as 
universal,  (d)  So  the  carrier  is  liable  for  injury  done  to  property 
by  the  wayside,  unless  he  can  discharge  himself  from  want  of 
care,  (e) 

But  a  railroad  company,  authorized  by  the  legislature  to  use 
locomotive  engines,  is  not  responsible  for  damage  by  fire  occa- 
sioned by  sparks  from  an  engine,  if  every  precaution  has  been 
taken  and  every  approved  means  adopted  to  prevent  injury  from 
fire,  and  its  servants  are  not  guilty  of  negligence.  (/) 

In  cases  of  injury  by  collision,  he  whose  negligence  causes 


(N.  Y.),  592;  Trow  v.  Vt.  Central  R.  R. 
Co.  24  Vt.  487  ;  N.  Y.  &  E.  E.  R.  Co.  v. 
Skinner,  19  Penn.  St.  298.  See  also, 
Whiter.  Winnissimmet  Co.  7  Cush.  160; 
WUletts  V.  Buffalo  &  Rochester  R.  R. 
Co.  14  Btirb.  58.5 ;  March  v.  Concord 
Railroad  Corporation,  9  Foster  (N.  H.), 
9 ;  Damont  v.  N.  0.  &  CanoUton  R.  R. 
Co.  9  La.  An.  441  ;  Kerwhaker  v.  Cleve- 
land C.  &  C.  R.  R.  Co.  3  Ohio  St.  172  ; 
Galena  &  Chicago  Union  R.  R.  Co.  v. 
Yarvvood,  15  111.  468 ;  Richardson  v.  Wil. 
&  Man.  R.  R.  Co.  8  Rich.  L.  120.  And 
see  the  instructive  case  of  Railroad  Co.  v. 
Aspell;  23  Penn.  St.  147.  Willoughby 
V.  Horridge,  16  E.  L.  &  E.  437,  s.  c.  12 
C.  B.  742.  But  if  the  injury  be  voluntary 
and  intentional,  the  party  committing  it 
will  be  liable,  notwithstanding  the  party 
injured  was  guilty  of  negligence.  There- 
fore, whore  the  plaintiff,  being  the  owner 
of  a  lamb,  allowed  it  to  escape  into  the 
highway,  where  it  mingled  with  a  flock  of 
sheep  which  the  defendant  was  driving 
along ;  and  he,  knowing  this  fact,  made 
no  attempt  to  separate  the  lamb  from  the 
flock,  but  delivered  the  whole  to  a  drover 
in  pursuance  of  a  sale  previously  made, 
by  whom  they  were  taken  off  to  market ; 
it  was  held,  that  these  facts  were  sufficient 
to  authorize  a  verdict  in  favor  of  the  plain- 
tiff for  the  value  of  the  lamb,  though  it 
was  not  included  in  the  sale  to  the  drover, 
and  tlie  defendant  received  nothing  on  ac- 
•'ount  of  it.  Brownell  v.  Flagler,  5  Hill 
(N.  Y.),  282.  See  also,  Tonawanda  R. 
R  Co.  V.  Hunger,  5  Denio,  25.5,  267,  jicr 
Beardslei/,  C.  J.,  Cook  v.  'I'lie  Champlain 
Transportation  Co.  1  id.  91  ;  Wynn  v. 
Allird  5  W.  &  S.  524;  liathhun  o. 
Payne,'  19  Wend.  399;   Clay  v.  Wood,  5 


Esp.  44.  So  where  the  party  injured  is  a 
child  of  tender  years  or  otherwise  incapa- 
ble of  ordinary  care  and  caution.  Lynch 
V.  Nurdin,  1  Q.  B.  29.  In  this  case  the 
defendant  left  his  horse  and  cart  unattend- 
ed in  the  street.  The  plaintiff,  a  child 
seven  years  old,  got  upon  tlie  cart  in  play ; 
another  child  incautiously  led  the  horse 
on ;  and  the  plaintiff  was  thereby  thrown 
down  and  hurt.  It  was  held,  that  the  de- 
fendant was  liable  in  an  action  on  the  case, 
though  the  plaintiff  was  a  trespasser,  and 
contributed  tO'  the  injury  by  his  own  act. 
This  case  is  confirmed  by  Birge  «.  Gardi- 
ner, 19  Conn.  507,  and  Robinson  v.  Cone, 
22  Vt.  213.  But  see  contra,  Hartfield  v. 
Roper,  21  Wend.  615,  confirmed  by 
Brown  o.  Maxwell,  6  Hill  (N.  Y.),  592, 
and  Monger  v.  Tonawanda  R.  R.  Co.  4 
Comst.  349.  See  Blakeman  v.  B.  &  E. 
Railway  Co.  92  Eng.  C.  L.  1035,  as  ta 
the  liability  of  a  railroad  company  for 
mischief  caused  by  the  breaking  of  a  crane, 
which  they  had  lent  gratuitously,  knowing 
it  to  be  unsafe.  Fox  v.  Town  of  Glasten- 
bury  27  Conn.  204. 

(d)  Johnson  v.  Hudson  River  R.  R. 
Co.  20  N,  Y.  (6  Smith),  65;  Wilds  v. 
same,  24  N.  Y.  (10  Smith),  430. 

(e)  Davies  u.  iWann,  10  M.  &  W.  546  ; 
Cook  V.  The  Champlain  Transportation 
Co.  1  Denio,  91.  The  Court  of  Appeals 
of  Maryland  hdd,  that  the  act  of  the  As- 
sembly of  that  State,  change  the  onus  of 
proof  as  to  negligence,  from  the  owner  of 
stock  injured  by  a  railroad  train,  where 
the  common  law  leaves  it  to  the  defendant 
company.  Keech  v.  B.  &  W.  R.  E.  Co. 
17  Md.  32. 

(/)  Vaughan  v.  Taff  Vale  R.  Co.  3 
H.  &.  N.  679. 
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the  injury  is  responsible.  What  is  called  the  law  of  the  road, 
is,  in  this  country,  little  more  than  that  each  party  shall  keep  to 
the  right;  in  England  each  party  keeps  to  the  left.  At  sea,  a 
vessel  going  free  must  give  way  to  one  on  the  wind ;  one 
on  the  larboard  tack  gives  way  to  one  on  the  starboard  tack. 
And  steamers  must  give  way  to  sailing  vessels.  These  rules, 
as  to  vessels,  are  based  upon  the  simple  principle,  that  the  ves- 
sel which  can  alter  her  course  most  easily  must  do  so  ;  and  they 
are  often  qualified  by  an  application  of  this  principle,  (g-)  An 
observance  of  these  rules,  or  a  disregard  of  them,  is  often  very 
important  in  determining  the  question  of  negligence ;  especially 
where  the  parties  meet  very  suddenly.  But  the  law  of  the 
road  alone  does  not  decide  this  question ;  for  a  violation  of  it 
may  be  for  good  cause,  or  under  circumstances  which  negative 
the  presumption  of  negligence  which  might  otherwise  arise 
from  it.  (h) 

It  is  said  that  he  who  suffers  injury  from  collision  caused  by 
the  negligence  of  another,  cannot  recover  damages  if  he  was 
himself  at  all  negligent,  and  if  his  negligence  helped  to  cause 
the  injury.  In  some  cases  this  principle  has  been  applied  with 
great  rigor,  and  asserted  in  very  broad  terms ;  but  it  is  obvious, 
that,  as  a  general  rule,  it  must  be  considerably  modified.  It  is 
impossible  that  he  who  seeks  redress  for  a  wrong  which  he  has 
sustained  by  the  negUgence  of  another,  should  always  lose  aU 
right,  where  he  has  himself  been  in  any  way  negligent.  There 
must  be  some  comparison  of  the  negligence  of  the  one  party 
with  that  of  the  other,  as  to  its  intensity,  or  the  circumstances 
which  excuse  it,  or  the  degree  in  which  it  enters  as  a  cause  into 
the  production  of  the  injury  complained  of.  In  each  case  it 
must  be  a  question  of  mixed  law  and  fact,  in  which  the  jury, 
under  the  direction  of  the  court,  wiU  inquire  whether  the  de- 
fendant was  guilty  of  so  great  a  degree  of  negligence  as,  in  the 


((7)  Lowry  ;;.  The  Steamboat  Portland,  Dow.  &  R.  255;  Batterficlcl  u.  Forrester, 

1  Law  Rep.  313;  Lockwood  v   LaslieU,  11  East,  60;  Turley  v.  Thomas,  S  C.  & 

19  Penn.  St.  344.  P.  103 ;  Wordsworth  v.  Willan,  5   Esp. 

(h)  See  Pluckwell  V.  Wilson,  5  C.  &  P.  273;  Mayhew   !^.  Boyce,,    1    Stark.   423; 

375;    Kennard    v.   Burton,   25   Me.   39;  McLean    v.    Sharpe,   2  Harring.  (Del.). 

Chaplin  v.  Hawes,  3  C.  &  P.  554;  Clay  481. 
V.  Wood,  5  Esp.  44 ;  Wayde  v.  Carr,  2 


CH.  XI.]  BAILMENT.  233 

particular  case,  will  render  him  liable,  and  then,  whether  the 
plaintiff  was  also  guilty  of  so  much  negligence  as  to  defeat  his 
claim,  (i) 


SECTION   XV. 

OF   SPECIAL   AGREEMENTS   AND   NOTICES. 

We  have  seen  how  severe  a  responsibility  is  cast  upon  the 
common  carrier  by  the  law ;  and  it  is  a  very  interesting  ques- 
tion, how  far  he  may  remove  it  or  lessen  it,  with  or  without  the 
concurrence  of  the  other  party.  Can  the  carrier  do  this  by  a 
special  contract  with  the  owner  of  the  goods ;  and  if  so,  is  a 
notice  by  the  carrier  brought  home  to  the  owner  equivalent  to 
such  contract ;  and  if  the  carrier  cannot  in  this  way  relieve  him- 
self entirely  from  his  responsibility,  can  he  lessen  and  qualify  it  ? 
Some  of  these  questions  are  not  yet  definitely  settled. 

There  is  no  doubt  that,  originally,  this  responsibility  was  con- 
sidered as  beyond  the  reach  of  the  carrier  himself.  It  is  but 
about  fifty  years  since  he  was  permitted  to  qualify  or  control  it 
by  his  own  act.  And  courts  have  been  influenced  in  their 
opinion  of  his  rights  in  this  respect,  by  the  view  they  have 
taken  of  the  nature  of  his  responsibility.  The  more  they  have 
regarded  it  as  created  by  the  law  for  public  reasons,  the  less 
willing  have  they  been  that  it  should  be  placed  within  the  con- 
trol of  one  or  both  parties  to  be  modified  at  their  pleasure. 

The  first  question  is,  can  the  peculiar  responsibility  of  the 
common  carrier  be  desti-oyed  by  express  contract  between  him- 
self and  one  who  sends  goods  or  takes  them  with  him,  so  as  to 

{{)  Sec  Ri"-by  V.  Hewitt,  5  Exch.  240 ;  of  Abbot,  32  Me.  40 ;  Munroe  v.  Loach, 

Greenland  ti  Cliiiplin,  id.  243  ;  Thorogooil  7   Met.  274;  Chnrchill   v.  Roscbeck,    15 

V  Brvan   8  C.  B.  115;  Kennard  v.  Bur-  Conn.  359;  Carroll  v.  N.  Y.  &  N.  H.  R. 

ton    ''>5   Me    39;    Marriott  v.  Stanley,  1  R.  Co.   1   Duer,  571;  Trow  v.  Vermont 

Man'&  G   568;  Clayards  v.  Dethick,  12  Central  R.  R.  Co.  24  Vt.  487.     In  C.  B. 

Q  B   439  •  Boatty  v.  Gilmore,  16  Penn.  &  Q.  R.  li.  Co.  v.  Dewey,  26  111.  255,  it 

St    463  •   Trow   v.  Vermont   Central    R.  is  sniil,  that  if  the  ncffliMnce  of  one  party 

R '  Co  '24    Vt.   487  ;    Catlin    v.    Hills,  is  only  slijj-ht,  and  that  if  the  other  appears 

8    C    B     1''3'    Bridge    v.    The    Grand  gi-oss,  a  recovery  may  bo  had.  See  also. 

Junction'  Railway  Co?  3  M.  &  W.  244;  ante,  p.  230,  note  (c).     Fox  «   Town  of 

navies  V  Mann   10  id.  546;  Robinson  v.  Glastenbury,  29  Conn.  204.     WiUis  v  L. 

Cone    22  Vt    213 ;  Moore  v.  Inhabitants  I.  R.  R.  Co.  32  Barb.  398. 
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reduce  the  carrier's  liability  to  that  of  a  private  carrier,  and  make 
him  liable  only  for  his  .own  default?  It  seems  to  be  well  settled 
by  the  weight  of  authority  that  this  may  be  done  ;  {j )  although 


(./)  It  seems  now  to  bo  perfectly  settled 
in  tliis  country  and  in  England,  tiitrt  a 
special  contract  between  the  owner  of 
goods  and  a  cari-icr,  limiting  the  common 
law  liability  of  the  latter,  is  valid.  It  is 
wholly  unnecessary  to  cite  authorities  to 
show  that  such  is  the  case  in  Ensland  ;  for, 
although,  as  we  shall  presently  see,  scarcely 
a  volume  of  English  reports  appears  which 
does  not  contain  more  or  less  cases  con- 
cerning contracts  of  this  description,  no 
question  is  ever  made  as  to  tlicir  validity. 
Nor  do  wo  conceive  this  to  be  a  departure 
from  the  ancient  principles  of  the  common 
law;  for  it  nowhere  appears  that  such 
contracts  were  ever  prohibited  as  conti'a- 
vening  tlie  policy  of  the  law.  "  There  is 
no  case,"  says  Lord  Ellenhoroitgh,  in 
Nicholson  v.  Willan,  5  East,  507,  "  to  be 
met  with  in  the  books,  in  which  tlie  right  of 
a  carrier  thus  to  limit,  by  special  contract, 
his  own  responsibility,  has  ever  been,  by 
express  decision,  denied."  It  should  be 
observed,  moreover,  that  this  question  is 
not  at  all  affected  by  the  Carriers  Act,  2 
Geo.  IV.  &  1  Wm.  IV.  c.  68,  for  by  the 
6th  section  of  that  act  it  is  provided,  that 
nothing  in  the  act  contained  shall  in  any- 
wise affect  any  special  contract  for  tlie 
conveyance  of  goods  and  merchandise. 
See  the  act  fully  stated,  post,  p.  241,  note 
()).  On  this  side  of  the  Atlantic  we  are 
not  aware  of  any  case  in  which  the  valid- 
ity of  such  conti-acts  is  denied  until  Cole 
V.  Goodwin,  19  Wend.  2.51  (18-38).  There 
the  defendants,  who  were  stage-coach  pro- 
prietors, had  published  a  notice  to  the 
effect  that  all  baggage  sent  by  their  line 
would  be  at  the  risk  of  the  owners.  The 
question  was,  whether  such  notice,  brought 
home  to  the  knowledge  of  the  plaintiff, 
should  exempt  the  defendants  from  their 
common-law  liability.  And  it  was  lield, 
that  it  should  not.  And  Mr.  Justice 
Coweit,  who  dclivcrcil  the  0])inion,  declared 
that  tlicre  was  no  difference  between  such 
notice  brought  to  the  plaintiff's  knowledge 
and  an  express  contract ;  that  both  were 
evidence  of  an  agreement  between  tlio 
parties  to  limit  the  carrier's  lialdlity ;  but 
that  both  were  void  as  contravening  the 
policy  of  the  law.  In  1840,  the  case  of 
Jones  V.  Voorhees,  10  Ohio,  14.5,  was  de- 
cided by  the  Supi-cme  Court  of  Ohio. 
That  case  raised  precisely  the  same  ques- 


tion that  was  raised  in  Cole  v.  Goodwin; 
and,  althougli  the  decision  went  no  fur- 
ther than  to  declare  tliat  a  notice  brought 
to  the  plaintiff's  knowledge  did  not  ex- 
empt the  def'etidant  from  liis  common  law 
liability.  Wood,  J.,  who  delivered  the 
opinion  of  the  court,  manifested  a  strong 
inclination  to  adopt  the  views  of  i\Ir.  Jus- 
tice Cowen,  in  their  full  extent.  lu  1842 
came  the  case  of  Gould  v.  HiU,  2  Hill  (N. 
Y.),  623.  That  was  an  action  brought  in 
the  Superior  Court  of  the  city  of  New 
York  against  the  defendants,  as  common 
carriers,  to  recover  the  value  of  certain 
goods  delivered  to  them  to  be  transported 
from  New  York  to  Pliihidelphia.  On  de- 
livering the  goods  in  question  to  the  de- 
fendants, they  gave  the  plaintiffs  a  memo- 
randum, which  stated,  among  other  things, 
that  the  defendants  would  not  hold  them- 
selves responsible  in  case  of  loss  by  fir'e. 
The  goods  were  destroyed  by  fire  on  their 
passage  ;  and  evidence  was  given  tending 
to  show  that  the  loss  was  not  occasioned 
by  the  negligence  or  want  of  care  of  the 
defendants.  The  court  charged  the  jury, 
tiiat  under  the  circumstances  the  defend- 
ants were  chargeable  only  for  a  loss  result- 
ing from  negligence.  The  plaintiff  ex- 
cepted, and  the  jury  having  returned  a  ver- 
dict for  the  defendants,  upon  which  judg- 
ment was  rendered,  >■,  writ  of  error  was 
sued  out  from  the  Supreme  Court.  And 
per  Cowen,  J. :  "  In  this  case  the  common 
carriers,  instead  of  alleging  a  general 
notice  restricting  their  liability  to  the 
plaintiffs  and  all  others,  furnished  them 
with  a  special  acceptance  in  writing,  wtiich 
they  received,  and  delii'crcd  the  ^loods  ac- 
cordingly. This  constitutes  inidoubted 
evidence  of  assent  on  their  part.  One  e.x- 
cej)tion  was,  of  casualties  occasioned  by 
fire;  and  the  loss  arose  fiom  that  cause. 
The  servants  of  the  defendants  were  called 
as  witnesses  to  make  out  a  case  of  care; 
and  the  jury,  under  the  charge  of  the 
court,  allowed  this  as  a  defence.  Eor  my- 
self I  shall  do  little  more  than  refer  to  my 
ophiion  in  Cole  i\  Goodwin  (19  Wend. 
281 ),  and  the  reason  for  .such  0])inion  as 
stated  in  that  case.  It  was  to  the  eti'ect,  that 
I  could  no  more  regard  a  special  accept- 
ance as  operating  to  take  from  the  duty  of 
the  common  carrier,  than  a  general  one. 
I  collect  what  would  be  u  contract  from 
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in  some  of  the  cases  in  which  it  is  allowed,  it  is  intimated  that 
this  is  a  departure  from  the  ancient  principles  of  the  common 


both  instances,  provided  it  be  lawful  for 
the  carrier  to  insist  on  it ;  and  sucli  is  the 
construction  which  has  been  i;ivon  to  both 
by  all  tlie  courts.  The  only  difference  lies 
in  the  different  kinds  of  evidence  by  wliicli 
the  contract  is  made  out.  When  the  jury 
have  found  that  the  goods  were  delivered 
with  intent  to  abide  the  terms  of  the  gen- 
eral notice,  I  understand  a  contract  to  be 
as  effectually  fastened  upon  the  bailor  as 
if  he  had  reduced  it  to  writing.  Indeed, 
the  contrary  construction  would,  I  think, 
be  to  tolerate  a  fraud  on  the  part  of  the 
bailor.  The  true  ground  for  repudiating 
the  general  notice,  is,  therefore,  its  being 
agaiust  public  policy;  and  this  ground 
goes  not  only  to  the  evidence  —  the  mode 
in  which  you  ai-e  to  prove  the  assent  —  but 
to  the  contract  itself.  After  forbidding  the 
earlier  to  impose  it  under  the  form  of  a 
general  notice,  therefore,  we  cannot  con- 
sistently allow  him  to  do  the  same  thing  in 
the  form  of  a  special  notice  or  receipt. 
The  consequences  to  the  public  would  be 
the  same,  whether  we  allow  one  form  or 
the  other."  The  judgment  was  accord- 
ingly reversed ;  Nelson,  C.  J.,  dissenting. 
We  are  not  aware  that  this  decision  has 
ever  been  sanctioned  by  any  court  in  this 
country.  It  received  the  approbation  of 
Ml'.  Justice  Nisbet,  in- Fish  v.  Chapman,  2 
Geo.  349,  but  that  case  did  not  call  for 
any  decision  upon  the  question.  On  the 
other  hand,  in  1848,  the  Supreme  Court 
of  the  United  States,  in  the  case  of  The 
New  Jersey  Steam  Nav.  Co.  o.  Merchants 
Bank,  6  How.  344,  denied  the  authority 
of  Gonld  V.  Hill,  and  lield  such  a  contract 
to  be  valid.  Nelson,  J.,  said:  "As  the' 
extraordinary  duties  annexed  to  his  em- 
ployment concern  only,  in  the  particular 
instance,  the  parties  to  the  transaction,  in- 
volving simply  rights  of  property,  —  the 
safe  custody  and  delivery  of  the  goods,  — 
we  are  unable  to  perceive  any  well-founded 
objection  to  tlie  restriction,  or  any  stronger 
reasons  forbidding  it,  than  exist  in  the  case 
of  any  other  insurer  of  goods,  to  which 
his  obligation  is  analogous ;  and  which 
depends  altogether  upon  the  contract  be- 
tween the  parties.  The  owner,  by  enter- 
ing into  tlie  contract,  virtually  agrees,  that 
in  respect  to  the  particular  transaction,  the 
carrier  is  not  to  be  regarded  as  in  the  ex- 
ercise of  his  public  employment ;  but  as  a 
private  person  who  incurs  no  responsibil- 
ity beyond  that  of  an  ordinary  bailee  for 


hire,  and  answerable  only  for  misconduct 
or  negligence.  The  right  thus  to  restrict 
the  obligation  is  admitted  in  a  large  class 
of  cases  founded  on  bills  of  lading  and 
charter-parties,  where  the  exception  to  the 
common  law  liability  (other  than  that  of 
inevitable  accident)  has  been,  from  time 
to  time,  enlarged,  and  the  risk  diminished, 
by  tlie  express  stipulation  of  the  parties 
The  right  of  the  carrier  thus  to  limit  his 
liability  in  the  shipment  of  goods  has,  we 
think,  never  been  doubted."  Since  that 
time,  Gould  «.  Hill  has  been  expressly 
overruled  in  New  York  in  three  cases ;  one 
in  the  Supreme  Court,  and  two  in  the 
Superior  Court  of  the  city  of  New  York. 
We  allude  to  Parsons  k.  Monteath,  13 
Barb.  353 ;  Dorr  v.  N.  J.  Steam  Nav.  Co. 
4  Sandf.  136,  and  Stoddard  v.  The  Long 
Island  R.  il.  Co.  5  Sandf.  180;  Dorr  v. 
New  Jersey  Steam  Nav.  Co.  1  Kern. 
485  ;  The  Mercantile  Mutual  Ins.  Co.  v. 
Chase,  1  E.  D.  Smith,  115.  Dorrw.  N. 
J.  Steam  Nav.  Co.  was  an  action  against 
the  defendants  as  common  carriers  upon 
the  Long  Island  Sound,  between  New 
York  and  Stonington,  to  recover  damages 
for  the  loss  of  goods.  The  declaration 
averred  that  the  plaintiffs,  who  were 
merchants  in  New  York,  sliipped  the 
goods  in  qnestion  on  board  the  steamer 
Lexington,  in  the  defendants'  line,  to  be 
carried  to  Stonington;  that  on  the  same 
evening,  the  steamer  was  consumed  by 
fire  on  her  passage,  and  the  plaintiffs' 
goods  destroyed.  The  defendants  pleaded 
that  the  goods  in  question  were  received 
by  them  under  a  special  contract,  by  rea- 
son of  a  clause  and  notice  inserted  in  their 
bill  of  lading,  which  was  set  forth  in  the 
plea,  and  which  contained,  among  other 
things,  that  the  goods  in  question  were  to 
be  transported  to  Stonington,  danger  of 
fire,  Sfc,  excelled.  The  plea  then  averred, 
that  the  liability  of  the  defendants  was  re- 
stricted by  the  exception  of  the  casualties 
mentioned  in  the  bill  of  lading,  and  that 
the  loss  in  question  was  occasioned  by  one 
of  the  excepted  casualties,  and  was  with- 
out the  fault  or  negligence  of  the  defend- 
ants. To  this  plea  the  plaintiffs  demurred. 
And  Campbell,  J.,  in  pronouncing  judg- 
ment ui)on  the  demurrer  in  favor  of  the 
defendants,  said  :  '•  The  question  present- 
ed for  our  consideration  is,  wiiether  com- 
mon carriers  can,  by  special  contract,  re- 
strict their  liabilities  for  losses  which  occur 
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law.     It  has  also  been  said  in  some  late  cases  in  this  country 
particularly  in  one  in  New    York,  (k)   that  no   such  contract 


otherwise  than  by  the  act  of  God  or  the 
pablic  enemies.  If  the  point  were  now  for 
the  first  time  raised,  we  sliould  )iave  con- 
sidered it,  if  not  entirely  free  from  difB- 
culty,  at  least  as  not  leaving  mucli  room 
for  doubt  as  to  the  con-ectncss  of  the  con- 
clusion at  which  we  have  arrived.  The 
judgment  of  a  majority  of  the  late  Su- 
preme Court,  pronounced  in  the  case  of 
Gould  V.  Hill,  2  Hill  (N.  Y.),  623,  was 
cited  and  urged  on  the  part  of  the  plain- 
tiffs as  settling  the  law  in  this  State,  that 
a  common  can-ier  cannot,  by  special  con- 
tract, limit  his  liability.  Though  the  court 
was  divided  in  opinion,  the  cause  does  not 
seem  to  lia\e  been  carried  to  the  court  for 
the  correction  of  errors,  and  we  are  not 
therefore  sure  of  what  would  have  been 
the  decision  of  the  court  of  last  resort. 
But  the  clear  conviction  of  all  of  us,  that 
the  case  of  Gould  v.  Hill  was  not  correctly 
decided,  supported  as  we  are  by  the  Su- 
preme Court  of  the  United  States  (Mer- 
chants Bank  v.  New  Jersey  Steam  Navi- 
gation Company,  6  How.  344),  and  the 
great  importance  of  the  question  to  a 
commercial  people,  especially  the  impor- 
tance of  uniformity  between  the  courts  of 
the  State  and  Union  in  the  rules  of  law 
regulating  commercial  transactions,  con- 
pel  us  respectfully  to  dissent  from  the 
judgment  in  that  case."  Stoddard  v.  Lotig 
Island  R.  R.  Co.  is  to  the  same  effect.  In 
Parsons  v.  Monteath,  the  defendants  being 
common  carriers  on  the  Erie  Canal  be- 
tween Albany  and  Bufiiilo,  and  occupying 
a  warehouse  on  the  pier  at  Albany,  tlieir 
agent  in  New  York  received  goods  there 
belonging  to  the  pl^iintitf,  and  gave  a 
receipt  or  shipping-bill  tliercfor,  in  tl;e 
name  of  the  defendants,  by  whieit  they 
agreed  to  transport  the  goods  to  Brigliton 
Locks,  "  the  danger  of  the  lakes,  of  fire, 
&c.,  and  acts  of  Providence  excepted." 
The  goods  reached  Albanyon  the  morning 
of  August  17,  1848,  and  were  taken  from 
the  tow-boats  into  the  defendants'  ware- 
house on  the  pier.  On  the  same  day  o 
fire  broke  out  in  the  city  of  Albany,  by 
which  the  warehouse  was  consumed  ;  and 
the  phiintilf's  goods,  being  removed  by 
the  defendants'  agent  into  a  canal  boat  in 
the  basin,  were  destroyed  by  tlie  fire. 
Held,  that  the  defendants  sustained  the  re- 
fttion  of  common  carriers  of  the  goods,  at 


the  time  the  fire  broke  out,  and  when  the 
goods  were  destroyed ;  and  that  the  rules 
of  law  incident  to  that  relation  applied  to 
them ;  but  that  they  had  a  right  to  cir- 
cumscribe or  limit  their  common-law  lia- 
bility as  common  carriers  by  agreement  ; 
and  that,  having  expressly  excepted  the 
risk  of  loss  by  Jire,  they  were  not  liable 
for  the  value  of  the  goods.  Wells,  J., 
said  :  "  "Were  it  not  for  the  late  case  of 
Gould  o.  Hill  {stipra),  I  should  have  no 
hesitation  in  holding  the  contract  between 
the  parties  as  valid  and  binding,  and 
one  to  which  we  were  bound  to  give  ef- 
fect. To  do  so  would  be  in  accordance 
with  a  long  and  unbroken  course  of  de- 
cision in  England  and  in  many  of  our 
sister  States,  and  in  all  of  them,  I  believe, 
where  the  question  has  arisen,  excepting 
Ohio ;  and  would  be  in  harmony  with  the 
views  of  all  the  elementary  writers  on  the 
subject.  It  is  unnecessary  to  go  into  a 
particular  e.xamination  of  the  authorities 
cited.  I  content  myself  with  the  remark, 
that  the  doctrine  is  fully  asserted  by  Stori/, 
C'hittij,  Kent,  and  Angell,  and  most  abun- 
daTitiy  sustained  by  the  authorities  to  which 
they  refer.  But  in  the  case  of  Gould 
V.  Hill  {supra),  Justice  Cowen  held  a  con- 
trary doctrine ;  that  it  was  not  competent 
foi'  a  common  carrier  to  restrict,  by  spe- 
cial contract,  his  common-law  liability  ; 
and  that  where  the  defendant,  being  a  com- 
mon carrier,  on  receiving  the  plaintiff's 
goods  for  transportation,  gave  him  a  mem- 
orandum by  which  he  promised  to  forward 
the  goods  to  their  place  of  destination,  dan- 
(ferofjire,  &e.,  excepted,  the  defendant  was 
liable  for  a  loss  bytire  although  not  result- 
ing from  negligence.  The  learned  justice 
puts  his  decision  wholly  on  the  ground  of 
public  policy,  and  refers  to  his  rcar-oning 
in  the  case  of  Cole  ;;.  Goodwin  (19  Wend. 
251)  ;  the  substance  of  which  is  (p.  281), 
that  a  common  carrier's  business  is  of  a 
public  nature ;  that  ho  is  a  public  servant, 
and  bound  to  perform  the  duties  of  his 
ofBce,  and  that  he  should  no  more  be  per- 
mitted to  limit  or  vary  his  obligations  or 
liabilities  by  contract,  than  a  sheriff,  or 
jailer,  or  any  other  officer  appointed  by 
law.  The  only  question  with  me  is,  how 
far  we  are  bound  by  the  case  of  Gould  v. 
Hill,  and  whether  the  maxim,  stare  decisis, 
in  consequence  of  it,  is  to  govern  the  pres- 


(i)  Gould  u.  Hill,  2  Hill  (N.  Y.l,  623. 
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is  valid  or  has  any  efficacy.  But  this  case  seems  to  rest  upon 
a  previous  decision,  (l)  that  the  carrier's  responsibility  is  not  af- 
fected by  a  notice  from  him  made  known  to  the  other  party ; 
and  upon  the  difficulty  of  distinguishing  this  from  an  express 
contract. 

Undoubtedly  it  may  be  difficult  to  discriminate  very  clearly 
between  the  case  where  the  carrier  and  the  sender  expressly 
agree  that  the  carrier  shall  not  be  responsible  for  the  property, 


ent  case.  It  is  the  only  reported  case 
where  this  precise  question  has  been  de- 
cided in  that  way  in  this  State.  No  case 
that  I  am  aware  of  has  followed  it,  affirm- 
ing the  doctrine.  Nelson,  then  Chief  Jus- 
tice of  this  court,  dissented  from  the  de- 
cision. I  am  disposed  therefore  to  think, 
in  view  of  the  great  importance  of  the 
question,  and  its  connection  with  so  large 
ahranch  of  the  commerce  of  the  country, 
that  we  ought  to  take  the  responsibility  of 
overruling  it,  providing  we  think  it  not  in 
accordance  with  the  settled  law  of  the 
land.  It  is  a  question  in  relation  to  which, 
almost  above  all  others,  the  law  should  be 
uniform  throughout  the  commercial  world, 
especially  among  the  different  States  of 
the  Union.  It  relates  to  transactions, 
which,  in  their  nature,  expand  themselves 
over  and  through  extensive  districts  of 
cotmtry,  and  to  places  widely  separated 
from  each  other.  No  one  can  fail  to  per- 
ceive the  great  inconvenience  that  must 
result  from  having  different  and  hostile 
rules  on  the  subject  prevailing  between 
the  different  Atlantic  cities,  or  l>etween 
them  and  the  "Western  States.  If  it  be 
true,  as  I  think  is  undeniable,  that  by  the 
law  as  entirely  settled  in  England,  and  in 
most  of  the  United  States,  and  as  held  by 
the  most  eminent  jurists  of  the  country,  a 
common  carrier  may,  by  special  contract 
with  his  employer,  limit  his  liability  and 
relax  the  rigor  of  the  common-law  rule 
applicable  to  Ms  position,  I  think  we 
ought  not  to  hesitate  in  giving  the  law,  so 
declared,  effect  in  the  case  at  bar,  notwith- 
standing the  isolated  authority  in  this 
court  which  stands  opposed  to  it.  I  think 
the  rule  as  laid  down  by  Justice  Cowen, 
should  be  regarded  as  a  deviation  from  the 
true  one,  from  which  the  court  should  re- 
turn at  the  earliest  opportunity,  and  that 
too,  notwithstanding  we  might,  were  the 
question  entirely  open,  prefer  a  different 
one."  The  learned  judge  then  proceeds 
to  declare  his  disapproval  of  Gould  v. 


Hill  upon  principle,  admitting  the  ques- 
tion to  be  still  an  open  one,  and  con- 
cludes :  "  In  every  liglit  that  I  have  been 
able  to  view  the  question,  I  am  forced  to 
the  conclusion  that  the  rule  in  Gould  v. 
Hill,  is  not,  and  ought  not  to  be,  the  law  ; 
that  it  is  opposed  to  reason  as  well  as  to 
authority,  and  ought  not  to  be  followed." 
And  in  the  case  of  Moore  v.  Evans,  14 
Barb.  524,  Gould  v.  Hill  is  again  ex- 
plicitly overruled.  See  also,  Stoddard  v. 
Long  Island  E.  R.  Co.  5  Sandf.  180; 
Dorr  V.  The  New  Jersey  Steam  Naviga- 
tion Co.  1  Kern.  485.  The  result  is,  that 
there  is  no  case,  which  is  any  longer  to  be 
regarded  as  an  authority,  that  decides 
that  an  express  contract  between  the 
owner  of  goods  and  a  carrier,  limiting  the 
liability  of  the  latter,  is  void.  Eor  cases, 
besides  those  already  cited,  which  hold 
that  such  a  contract  is  valid  and  binding, 
see  the  following ;  Swindler  v.  Hilliard,  2 
Rich.  L.  286 ;  Camden  &  Amboy  Rail- 
road Co.  u.  Baldauf,  16  Penn.  St.  67; 
Bingham  v.  Rogers,  6  W.  &  S.  495  ;  Beck- 
man  V.  Shouse,  5  Rawle,  1 79 ;  Reno  v. 
Hogan,  12  B.  Mon.  63;  Farmers  & 
Mechanics  Bank  «.  Champlain  Trans- 
portation Co.  23  Vt.  186;  Kimball  t>. 
Rutland  &  B.  R.  R.  Co.  26  Vt.  247  ; 
Sager  o.  The  Portsmouth  R.  R.  Co. 
31 '  Me.  228  ;  Walker  v.  York  &  N.  Mid- 
land R.  Co.  3  Car.  &  K.  279 ;  Roberts  w. 
Riley,  15  La.  An.  103.  See  also,  the 
editors'  notes  to  Austin  v.  The  M.  S.  & 
L.  Railway  Co.  11  E.  L.  &  E.  506,  s.  c. 
11  C.  B.  454,  and  Carr  v.  The  L.  &  Y. 
Railway  Co.  14  E.  L.  &  B.  340,  s.  o. 
7  Exch.  707,  where  the  cases  are  collected. 
And  Slim  v.  The  Northern  Railway  Co. 
26  B.  L.  &  E.  297,  s.  c.  14  C.  B.  647  ; 
Smith  V.  N.  Y.  Centr.  R.  R.  Co.  29  Barb. 
132.  To  what  extent  a  carrier  may  thus 
exempt  himself  from  his  common-law  lia- 
bility, we  shall  inquire  in  another  note. 
(/)  Cole  V.  Goodwin,  19  Wend.  251. 
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and  that  in  which  the  carrier  says  to  the  sender,  "  If  you  send 
goods  by  me,  I  will  not  be  responsible  for  them,"  and  the  sender 
thereafter,  without  reply,  sends  goods  by  him.  But  we  think 
there  may  be  a  real  difference.  The  rule  of  law,  derived  frorp 
public  policy,  may  not  go  so  far  as  to  say  that  the  carrier  and 
the  sender  shall  not  agree  upon  the  terms  on  which  the  goods 
are  to  be  transported ;  but  it  may  nevertheless  say,  that  the  car- 
rier has  neither  the  right  to  force  such  an  agreement  on  the 
sender,  nor  to  infer,  merely  from  his  silence,  that  he  accepts  the 
proposed  terms,  (vi)  He  may  be  silent,  either  because  he  as- 
sents to  them,  or  because  he  disregards  them,  and  chooses  to 
stand  upon  the  rights  which  the  law  secures  to  him.  The 
sender,  who  may  be  a  passenger  about  to  enter  a  boat  or  a  car 
with  his  baggage,  learns,  by  reading  the  ticket  which  he  buys, 
that  if  he  puts  that  baggage  on  board  it  will  be  at  his  own  risk 
all  the  way.  He  has  a  right  to  disregard  such  notice ;  to  say 
it  is  not  true;  to  deliver  his  baggage  to  the  proper  person,  plac- 
ing it  under  the  responsibilities  which  he  upon  the  carrier  by 
the  general  law.  To  hold  otherwise  would  be  to  say,  not  merely 
that  carrier  and  sender  may  agree  to  relieve  the  carrier  from  his 
peculiar  HabiUty,  but  that  the  carrier  has  a  right  to  force  this 
agreement  on  the  sender ;  which  is  a  very  diiferent  thing,  {n) 


(m)  In   Simons   v.  Great  Western  U.  courts.     In  the  cnse  of  Ellis  v.  Turner,  8 

Co.  2  C.  B.  (n.  s.)  620,  tlie  pliiintitf  was  T.  I!.  531,  decided  in  1800,  u.  notice  of  a 

told  by  the  clerk,  who  oflercd  a  paper  lo  different  character  made  its  appearance, 

be  signed,  "  that  the  signature  was  a  mere  It  was  an  action  against  the  delcndants  as 

form,"  and  it  was  held,  that  the  goods  were  sliip-owners  for  tlie  loss  of  goods.     They 

not  delivered   to   the   carriers  under  tlte  had  published  a  notice  to  tlie  effect  that 

special  contract.  tlicy  would  not  be  answerable  for  any  loss 

(/i)  The  question  whether  a  public  no-  or   damage   that   miijlit    happen    to   any 

tice,   brought    to   the  knowledge   of  the  cargo,  unless  such  loss  or  damage  should 

bailor,   wdll  constitute  such  special   con-  be  occasioned   by  the  want  of  ordinary 

tract,  or  be  equivalent  thereto,  is  perhaps  care  and  diligence  in  the  master  and  crew, 

not  entirely  settled,  but  the  decided  weight  in  which  case  they  wouhl  pay  XI 0   per 

of  authority  is  that  it  will  not.     The  first  cent,  upon  the  loss  or  damage,  provitlcd 

case  in  which  it  was  expressly  ruled  that  such  payment  did  not  exceed  the  value  of 

such  a  notice  was  valid  and  binding,  is  the  vessel;  but  that  they  Avero  willing  to 

that  of  Having  v.  Todd,  1   Stark.  72,  de-  insure  against  all  accidents,  on  receiving 

cidcd   in   1815.      For  several  years  pre-  extra  freight  in  proportion  to  the  value, 

vious  to  this,  as  we   shall  presently  see,  The  case,  however,  went  off  upon  another 

carriers  had  been  in  the  habit  of  publishing  point,  so  that  tlie  validity  of  the  notice 

notices  to  the  effect  that  they  would  not  did  not  come  in  question.    In  1804,  came 

be  responsible  for  goods  beyond  a  certain  the  case  of  Lyon  r.  Mclls,  8  East,  428,  in 

value,  unless  their  true  value  was  disclosed,  which  a  notice  of  the  same  import  had 

and  freight  paid  accordingly;  and  these  been  given.     But  this  case  also  went  off 

notices  had  received  the  sanction  of  the  without  drawing  in  question  the  validity 
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A  carrier  binds  himself  also  by  his  contracts ;  and  it  is  held, 
that   a  raih-oad   company  is  bound   by  its   advertised  time- 


of  the  notice.  In  1813,  in  the  case  of 
Evans  v.  Sonic,  2  M.  &  Sel.  1,  a  notice 
appeared  wliich  extended  the  exemption  of 
the  carrier  still  further.  That  also  was  an 
action  against  the  owner  of  a  vessel.  He 
had  given  notice  that  he  should  not  con- 
sider  liimself  liable  to  malce  good  to  any 
extent  any  loss  or  damage  arising  from 
any  accident  or  misfortune  whatever,  un- 
less occasioned  by  the  actual  negligence 
of  the  master  or  mariners.  Tlie  plaintiff's 
counsel  did  not  deny  the  validity  of  the 
notice,  but  contended  that  it  had  been 
waived.  The  court  merely  decided  that 
it  had  not  been  waived,  and  gave  judg- 
ment for  the  defendant.  Tlius  stood  the 
cases  when  Having  v.  Todd  came  up,  in 
1815.  This  was  an  action  against  the 
defendants,  who  were  lightermen,  for  the 
loss  of  goods  intrusted  to  them  to  carry. 
It  appeared  that  the  goods,  while  in  the 
defendants'  custody,  had  been  accidentally 
destroyed  by  fire,  and  the  question  was, 
whether  they  were  liable  for  the  loss.  It 
appeared  tliat  they  had  so  limited  their 
responsibility  by  a  notice  that  it  did  not 
extend  to  a  loss  by  fire  Eolroi/d,  for  the 
plaintiff,  submitted  "  whether  tlie  defend- 
ants could  exclude  their  responsibility 
altogether.  Tills  was  going  furtlier  than 
had  been  done  in  the  case  of  carriers,  who 
had  only  limited  their  responsibility  to  a 
certain  amount."  But,  per  Lord  Ellen- 
borough:  "Since  they  can  limit  it  to  a 
particular  sum,  I  think  they  may  exclude 
it  altogether,  and  that  they  may  say,  we 
will  have  nothing  to  do  with  fire."  IIul- 
royd :  "  They  were  bound  to  receive  the 
goods."  Lord  Ellenboroagh  :  "  Yes,  but 
thev  may  make  their  own  terms.  I  am 
sorry  the  law  is  so ;  it  leads  to  very  groat 
negl'igenco."  The  next  year  came  the 
case  of  Lceson  v.  Holt,  1  Stark.  186.  The 
plaintiff  in  this  case  had  sent  some  chairs 
by  the  defendant,  who  was  a  common 
carrier.  Tlie  defendant  had  given  a  no- 
tice to  the  effect  that  all  homelwld  furniture 
sent  by  him  would  be  entirely  at  the  risk 
of  the.  owner  as  to  damage,  breakage,  &c. 
Lord  Ellenborourjh,  in  summing  up  to  the 
jury,  said:  "If  this  action  had  been 
brour'ht  twenty  years  ago,  the  defendant 
would  have  been  liable,  since,  by  the  com- 
mon law,  a  carrier  is  liable  in  all  cases 
except  two  ;  where  the  loss  is  occasioned 
by  the  act  of  God,  or  of  the  king's  enemies, 
using  an  overwhelming  force,  which  per- 


sons with  ordinary  means  of  resistance 
cannot  guard  against.  It  was  found,  that 
the  common  law  imposed  upon  carriers  a 
liability  of  ruinous  extent,  and  in  conse- 
quence, qualifications  and  limitations  of 
that  liability  have  been  introduced  from 
time  to  time,  till,  as  in  the  present  case, 
they  seem  to  have  excluded  all  responsi- 
bility whatsoever,  so  that,  under  the  terms 
of  the  present  notice,  if  a  servant  of  the 
carriers  had,  in  the  most  wilful  and  wan- 
ton manner,  destroyed  the  furniture  in- 
trusted to  them,  the  principals  would  not 
have  been  liable.  If  the  parties  in  the  pres- 
ent case  have  so  contracted,  the  plaintiff 
must  abide  by  the  agreement,  and  he  must 
he  taken  to  have  so  contracted,  if  he  chooses 
to  send  his  goods  to  be  carried  after  no- 
tice of  the  conditions.  The  question  then 
is,  whether  there  was  a  special  contract. 
If  the  carriers  notified  their  terms  to  the 
person  bringing  the  goods,  by  an  adver- 
tisement, which,  in  all  probability,  must 
have  attracted  the  attention  of  the  person 
who  brought  the  i;oods,  they  were  deliv- 
ered upon  those  terms ;  but  the  question 
in  these  cases  always  is,  whether  the  de- 
livery was  upon  a  special  contract."  This 
is  the  last  that  we  hear  of  notices  of  this 
character  in  England,  until  they  were 
finally  put  an  end  to  liy  the  Carrier's  Act 
already  alluded  to.  See  the  act,  post,  p. 
241,  note  (r).  On  this  side  of  tlie  Atlantic 
these  notices  were  extensively  discussed, 
for  the  first  time  in  HoUister  v.  Nowlen, 
19  Wend.  234,  and  Colo  v.  Goodwin,  id. 
251.  These  cases  were  decided  in  1838. 
The  defendants  in  both  cases  were  coach 
proprietors,  and  had  published  notices  to 
the  effect  that  all  baggage  sent  by  their 
lines  would  be  at  the  risk  of  the  owners. 
The  Supreme  Court  of  New  York,  after  a 
most  careful  consideration  of  the  question, 
declared  that  the  notices  were  of  no  avail ; 
that  the  defendants  were,  notwithstanding, 
subject  to  all  their  common-law  liability. 
Mr.  Justice  Comen,  who  delivered  the 
opinion  in  the  last  case,  placed  the  judg- 
ment of  the  court,  as  we  have  already 
seen,  on  grounds  of  public  policy,  which 
extended  equally  to  such  notices,  and  to 
special  contracts.  But  in  the  former  case 
the  opinion  was  delivered  by  Mr.  Justice 
Bronson,  and  he  took  the  ground  that 
such  notices  were  not,  upon  sound  princi- 
ples of  construction,  equivalent  to  a  spe- 
cial contract.    Upon  tliis  point  he  uses  the 
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tables,  perhaps    as   by    its    contract,  and    certainly  as    by  its 
representation,  to  which  it  was  its  duty  to  conform,  (o) 

But  although  the  common  carrier  cannot,  by  a  mere  notice. 


following  language  :  "  Conceding  tliat 
there  may  be  a  special  contract  for  a  re- 
stiicted  liability,  such  a  contract  cannot,  I 
tliink,  be  inferred  from  a  general  notice 
brought  home  to  the  employer.  The 
argument  is,  that  whei-e  «.  party  delivers 
goods  to  be  can-ied,  after  seeing  a  notice 
that  the  carrier  intends  to  limit  his  respon- 
sibility, his  assent  to  the  terms  of  the  no- 
tice may  be  implied.  But  this  argument 
entirely  overlooks  a  very  important  con- 
sideration. Notwithstanding  the  notice, 
the  owner  has  a  right  to  insist  that  the 
carrier  shall  receive  the  goods  subject  to 
all  the  responsibilities  incident  to  his  em- 
ployment. If  the  delivery  of  goods  under 
such  circumstances  authorizes  an  implica- 
tion of  any  kind,  the  presumption  is  as 
strong,  to  say  the  least,  that  the  owner 
intended  to  insist  on  his  legal  rights,  as  it 
is  that  he  was  willing  to  yield  to  the 
wishes  of  the  carrier.  If  a  coat  be  ordered 
from  a  mechanic,  after  he  has  given  the 
customer  notice  that  he  will  not  furnish 
the  article  at  a  less  price  than  one  hundred 
dollars,  the  assent  of  the  customer  to  pay 
that  sum,  though  it  be  double  the  value, 
may  perhaps  be  implied  ;  but  if  the  me- 
chanic had  been  under  a  legal  obligation, 
not  only  to  furnish  tlie  coat,  but  to  do  so 
at  a  reasonable  price,  no  such  implication 
could  arise.  Now  the  carrier  is  under  a 
legal  obligation  to  receive  and  convey  the 
goods  safely,  or  answer  for  the  loss.  He 
has  no  right  to  prescribe  any  other  terms ; 
and  a  notice  can,  at  the  most,  only  amount 
to  a  proposal  for  a  special  contract,  which 
requires  the  assent  of  the  other  party. 
Putting  the  matter  in  the  most  favorable 
light  for  the  carrier,  the  mere  delivery  of 
goods,  after  seeing  a  notice,  cannot  war- 
rant a  stronger  presumption  that  the  owner 
intended  to  assent  to  a  restricted  liability, 
on  the  part  of  the  carrier,  than  it  does  that 
he  intended  to  insist  'on  the  liabilities  im- 
posed by  law ;  and  a  special  contract  can- 
not be  implied  where  there  is  such  an 
equipoise  of  probabilities."  To  the  same 
effect  are  the  remarks  of  Redjield,  J.,  in 
Farmers  and  Mechanics  Bank  v.  The 
Champlain  Transportation  Co.  23  Vt. 
186,  205.  "  We  are  more  inclined,"  says 
he,  "  to  adopt  the  view  which  the  Ameri- 
can cases  have  taken  of  this  subject  of 
notices  by  common  earners,  intended  to 
qualify  their  responsibility,  than  that  of 


the  English  courts,  which  they  have,  in 
some  instances,  subsequently  regretted. 
The  consideration  that  carriers  are  bound, 
at  all  events,  to  carry  such  parcels,  within 
the  general  scope  of  their  business,  as  are 
offered  to  them  to  carry,  will  make  an 
essential  difference  between  the  effect  of 
notices  by  them,  and  by  others  who  have 
an  option  in  regard  to  work  wliich  they 
undertake.  In  the  former  case,  the  con- 
tractor having  no  right  to  exact  unreason- 
able terms,  his  giving  public  notice  that 
he  shall  do  so,  where  those  who  contract 
with  him  are  not  altogether  at  his  mercy, 
does  not  raise  the  same  presumption  of 
acquiescence  in  his  demands  as  arises  in 
those  cases  where  the  contractor  has  the 
absolute  right  to  impose  his  own  condi- 
tions. And  unless  it  be  made  clearly  to 
appear,  that  persons  conti-acting  with  com- 
mon carriers  expressly  consent  to  be  bound 
by  the  terms  of  such  notices,  it  does  not 
appear  to  us  that  such  acquiescence  ought 
to  be  inferred."  And  see  Kimball  v.  Rut- 
land &  B.  R.  R.  Co.  26  Vt.  247.  The 
same  doctrine  is  held  in  Crouch  v.  London 
&  North- Western  R.  Co.  14  C.  B.  255  : 
Clark  V.  Faxton,  21  Wend.  153  ;  N.  J. 
Steam  Nav.  Co.  o.  Merchants  Bank,  6 
How.  344  ;  Dorr  v.  N.  J.  Steam  Nav.  Co. 
4  Sandf.  136;  Parsons  v.  Monteath,  13 
Barb.  353  ;  Stoddard  v.  The  Long  Island 
Railway  Co.  5  Sandf.  180  ;  Fish  v.  Chap- 
man, 2  Geo.  394 ;  Moses  v.  Boston  & 
M.  R.  R.  Co.  4  Foster  (N.  H.),  71  ;  David- 
son V.  Graham,  2  Ohio  St.  131.  See  ante, 
note  {}).  Some  of  our  courts,  however, 
even  since  Hollister  v.  Nowlon,  and  Cole 
V.  Goodwin  were  decided,  have  held  simi- 
lar notices  valid.  But  they  have  gen- 
erally done  so  with  reluctance,  and  upon 
the  ground  that  they  considered  them- 
selves bound  by  the  decisions  of  their  pre- 
decessors. See  C.  &  A.  Railroad  Co.  v. 
Baldauf,  16  Penn.  St.  67  ;  Laing  v.  Col- 
der, 8  Penn.  St. 479  ;  Bingham  v.  Rogers, 
6  W.  &  S.  500.  See  also,  Sager  v.  The 
Portsmouth  Railroad  Co.  31  Me.  228. 
We  think  there  cannot  be  much  doubt 
that  the  doctrine  so  firmly  established 
in  New  York,  and  in  the  Supreme  Court 
of  the  United  States,  will  generally  be 
adopted  in  this  country,  wherever  the 
question  still  remains  open. 

(o)  Denton  v.  G.  N.  R.  Co.  5  E  &  B. 
860. 
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extinguish  his  peculiar  liability,  yet  he  can  in  .fhis  way  materi- 
ally modify  and  qualify  it.  (p)  A  public  notice,  so  spread  abroad 
that  all  might  know  it,  and  brought  to  the  distinct  knov/ledge 
of  the  sender,  would  undoubtedly  justify  the  carrier  who  proposed 
to  confine  himself  to  certain  departments,  or  to  exclude  certain 
classes  of  goods,  and  in  accordance  therewith  refused  to  take 
parcels  of  the  excluded  description.  For  a  common  carrier  does 
not  necessarily  agree  to  take  all  sorts  of  goods,  any  more  than 
he  does  to  carry  them  to  all  places.  An  express  between  Bos- 
ton and  New  York  does  not  agree  to  carry  a  load  of  hay,  or  a 
cargo  of  cotton.  The  carrier  has  a  right  to  refuse  without 
notice  articles  which  obviously  differ  from  his  usual  course 
of  business,  and  he  has  also  a  right  to  define  and  limit  that 
business,  and  give  notice  accordingly,  (q) 

So  too,  he  has  a  right  to  say  to  all  the  world,  and  to  each 
sender,  that  he  will  not  carry  goods,  beyond  a  certain  value  ;  or 
that,  if  he  carries  such  goods,  he  must  be  paid  for  it  by  a  pre- 
mium on  the  increased  risk.  This  is  reasonable ;  and  it  is  con- 
sistent with  public  policy,  because  it  tends  to  give  the  carrier 
exact  knowledge  of  what  he  carries,  and  of  what  risks  he  runs, 
and  thus  to  induce  him  to  take  the  proper  care,  and  proportion 
his  caution  and  his  means  of  security  to  the  value  of  the 
goods,  (r) 


(p)    Pardington  v.   S.   W.   R.    Co.  1  this  conntry  or  in  England.     The  case  of 

Hurl.  &  N.  392.  Nicholson  v.  Willan,  5  East,  507,  is  gen- 

{q)  Wise  u.  Gr.  W.  E.  Co.  1  Hurl.  &  erally  considered  as  the  one  in  which  they 

Jj.  63.  were  first  sanctioned  by  a  judicial  decision. 

(r)  The  notices  now  alluded  to  have  Tliere   the   defendant  was  a  coach  pro- 

often  been  confounded  with  those  which  prietor  and  had   published   a  notice,  the 

exempt  the   carrier    absolutely  from  his  purport  of  wliich  was  that  he  would  not 

liability,  and  which,  as  we  have  seen  in  be  accountable  for  any  package  whatever 

the  last  note,  are  not  held  valid.     But  it  (if  lost  or  damaged),  above  the  value  of 

is  veiT  important  that  the  two  should  be  £5,  unless  insm-ed  and  paid  for  at  the 

kept  distinct.     We  have  seen  that  there  time  of  delivery.     The  action  was  brought 

are  but  two  cases  in  the  English  books,  to  recover  for  the  loss  of  a  parcel  delivered 

and  those  nisi  prius  cases,  in  which  the  to    the    defendant    to    carry,    contammg 

latter  have   been    exnressly  sanctioned  ;  goods  to  the  value  of  £58.     No  disclosure 

and  that  they  were  entirely  put  an  end  to  was  made  of  the  ti-ue  value  of  the  parcel, 

by  the  Carriers  Act.     On  the  other  hand,  nor  was  any  extra  freight  paid  ;  and  the 

the  former  were  sanctioned  by  the  courts  court  held  that  the   defendant   was  pro- 

at  an  earlier  date,  were  recognized  in  a  tected  by  his  notice.     Erom  this  time  until 

vast  number  of  cases  previous  to  the  Car-  the  passage  of  the  Carners  Act,  eifect  was 

. ..  .    ,        ,  1  ,  _  _i     _; —  .„  „:™n *: —  ,•.,  "arris  V.  rack- 

0) ;    Beck  v. 
Levi  V.  Wa- 


riers  Act  were  establislied  and  regulated  given  to  similar  notices  in  Harris  v.  i  aclc- 
bv  that  act  and  have  never,  that  we  are  wood,  3  Taunt.  264  (1810];  Beck^i). 
Bware  of  been  repudiated  by  any  court  in     Evans,  16  East,  244  (1812) ; 
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It  would   follow  then,  that  where  the  carrier  interposes  such 
ireneral  notice,  as  "  all  baggage  at  risk  of  owners,"  the  sender 


terliouse,  1  Price,  280  (1815)  ;  Bodenham 
V.  Bennett,  4  id.  31  (1817);  Smith  v. 
Homo,  8  Taunt.  144  (1818);  Birkett  v. 
WiUan,  2  B.  &  Aid.  3.56  (1819);  Bat- 
son  V.  Donovan,  4  id.  21  (1820);  Gar- 
nett  y.  Willan,  .■>  id.  .53  (1821);  Sleat  v. 
Flayir,  id.  3+2  (1822);  THiit  v.  Budd,  3 
Br."&  B.  177  (1822);  Mareh  r.  Home, 
5  B.  &  C.  322  (1826)  ;  BrooliO  v.  Piclc- 
wicl<,  4  Bing.  218  (1827);  Riley  v. 
Home,  5  Bing.  217  (1828);  BniiUcy 
V.  Waicdiouso,  Mood.  &  JM.  154  (1828), 
and  many  otlier  eases.  In  tins  state 
of  tliiii;.;s,  tlie  C'arrievs  Art,  2  Geo.  IV. 
and  1  Wm.  IV.  cli.  68,  was  pnssed. 
It  is  entitled,  "  An  Act  for  the  more 
effectual  Brotcetion  of  ilail  Contractors, 
Stage-Coacli  Proprietors,  and  other  com- 
mon Carriers  for  Hire,  against  the  Loss 
of,  or  Injury  to.  Parcels  or  Packages  de- 
livered to  tliera  for  Conveyance  or  Cus- 
tody, the  Value  and  Contents  of  which 
shall  not  be  declared  to  them  by  the  Own- 
ers thereof"  The  first  section  recites : 
"  That  whereas  by  reason  of  the  frequent 
practice  of  bankers  and  others  of  sending 
by  the  ]inblic  mails,  st;ige-coaches,  ^vagons, 
vans,  and  other  public  conve^'arices  by 
land,  for  liire,  parcels  and  packages  contain- 
ing money,  bills,  notes,  jewelry,  and  other 
articles  of  great  value  in  small  compass, 
much  valuable  property  is  rendered  liable 
to  dciircdation,  and  the  responsibility  of 
mail  contractors,  stage-coach  proprietors, 
and  common  carriers  for  hire,  is  greatlv 
incrca^cil:  jVnd  whereas  through  the  fre- 
quent omission,  by  persons  sending  such 
parcels  and  packages,  to  notify  the  value 
and  nature  of  the  contents  thereof,  so  as 
to  enable  such  mail-contractors,  stage- 
coach proprietors  and  other  common  car- 
riers, by  duo  diligence,  to  protect  them- 
selves against  losses  arising  from  their 
legal  responsibility,  and  the' difficulty  of 
fixing  jiartics  with  knowledge  of  notices 
published  by  such  mail-contraetors,  stage- 
coach proprietors,  and  other  common  car- 
risers,  with  the  intent  to  limit  such  respon- 
silaiity,  they  have  become  exposed  to 
great  and  unavoidable  risks,  and  have 
tlrereby  su-^tained  heavy  losses ; "  and 
enacts  :  "  Tliat  from  and  after  the  passing 
of  this  act,  no  mail-contractor,  stage-coach 
pro])rietor,  or  other  common  carrier  by 
land,  for  hire,  shall  be  liable  for  the  loss 
of,  or  injury  to,  any  article  or  articles,  or 
property  of  the  descriptions  following,  that 


is  to  snv,  gold  or  silver  coin  of  this  realm 
or  of  any  foreign  state,  &c.  (enumerating 
various  kinds  of  gooil^),  contained  in  any 
parcel  or  package  which  sliall  have  been 
delivcicd,  either  to  be  earned  for  hire,  or 
to  accompany  the  person  of  any  ]-)assenger, 
in  any  mail  or  stage-coach  or  other  public 
coni'eyance,  when  the  value  of  such  arti- 
cle or  articles,  or  property  aforesaid,  con- 
tained in  such  parcel  or  package,  shall 
exceed  the  sum  of  £10,  unless  at  the  time 
of  the  deli^■cry  thereof  at  the  office,  ware- 
house, or  receiving-house,  of  such  mail- 
contractor,  stage-coach  proprietor,  or  other 
common  carrier,  or  to  his,  her,  or  their 
bookkeeper,  coachman,  or  other  servant, 
for  the  purpose  of  being  canied,  or  of  ac- 
companying the  person  of  any  passenger 
as  aforesaid,  the  value  and  natm'e  of  such 
article  or  articles,  or  property,  shall  have 
been  declared  by  the  person  or  persons 
sending  or  delivering  the  same,  and  such 
increased  charge  as  hereinafter  mentioned, 
or  an  engagement  to  pay  the  same,  be  ac- 
cepted by  the  person  receiving  such  parcel 
or  package."  .Sect.  2  enacts  :  "  That 
when  any  parcel  or  package,  containing 
any  of  the  articles  above  specified,  shall 
be  so  delivered,  and  its  value  and  contents 
declared  as  aforesaid,  and  such  value  shall 
exceed  the  sum  of  £\i),  it  shall  bo  lawful 
for  such  mail  contractors,  stagecoach  pro- 
prietors, and  other  common  carriers,  to 
demand  and  icccive  an  increased  rate  of 
charge,  to  be  notified  by  some  notice 
affixed  in  legible  characters  in  some  public 
and  conspicuous  part  of  the  office,  ware- 
house, or  other  receiving-house  where  such 
parcels  or  packages  are  received  by  them 
for  the  purpose  of  conveyance,  stating  the 
increased  rates  of  charge  required  to  be 
paid,  over  and  above  the  ordinary  rate  of 
Ciiniage,  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  safe  con- 
veyance of  such  valuable  articles,  and  all 
pei'sons  sending  or  delivering  parcels  or 
packages  containing  sttch  valuable  articles 
as  aforesaid,  at  such  office,  shall  be  bound 
by  such  notice  without  further  proof  of  the 
same  having  come  to  their  knowledge." 
Sect.  3  on.aets :  "  That  when  the  value  shall 
have  been  so  declared,  and  the  increased 
rate  of  charge  paid,  or  an  engagement  to 
pay  the  same  shall  have  been  accepted  as 
hereinbefore  mentioned,  the  person  receiv- 
ing such  increased  rate  of  charge,  or  ac- 
cepting such  agreement,  shall,  if  thereto 
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may  disregard  it,  and  the  baggage  will  be  at  the  risk  of  the 
carrier ;  or  he  may  expressly  refuse  to  be  bound  by  it,  and  insist 


required,  sign  a  receipt  for  the  package  or 
parcel,  aeknowlnlgiug  tlie  same  to  have 
been  insured,  wiiich  receipt  shall  not  be 
liable  to  any  stamp  duty ;  and  if  such  re- 
ceipt shall  not  lie  uiven  when  required,  or 
such  notice  as  aforesaid  shall  not  liaye 
been  affixed,  the  mail  contractor,  stage- 
coach proprietor,  or  other  common  carrier 
as  aforesaid,  shall  not  have,  or  be  entitled 
to,  any  benefit  or  advantage  under  this  act, 
but  shall  be  liable  and  responsible  as  at 
the  common  law,  and  be  liable  to  refund 
the  increased  rate  of  charge."  Sect.  4 
enacts  :  "  That  from  and  after  the  first  of 
September  now  next  ensuing,  no  public 
notice  or  declaration  heretofore  made,  or 
hereinafter  to  be  made,  shall  be  deemed 
or  construed  to  limit  or  in  anywise  aifect 
the  liabihty  at  common  law  of  any  such 
mail  contractor,  stage-coach  proprietor,  or 
other  public  common  carrier  as  aforesaid, 
for  or  in  respect  of  any  articles  or  goods 
to  be  carried  and  conveyed  by  them,  but 
that  all  and  every  such  mail  contractors, 
stage-coach  proprietors,  and  other  com- 
mon carriers  as  aforesaid,  shall,  from  and 
after  the  1st  Septomher  be  liable  as  at  the 
common  law,  to  answer  for  the  loss  of  [or] 
any  injury  to  any  articles  and  goods  in 
respect  whereof  they  may  not  be  entitled 
to  the  benefit  of  this  act,  any  public  notice 
or  declaration  by  them  made  and  given 
contrary  thereto,  or  in  anywise  limiting 
such  liability,  notwithstanding."  Sect,  5 
enacts  :  "  That  for  the  purposes  of  this  act, 
every  office,  warehouse,  or  receiving-house, 
which  shall  be  used  or  appointed  by  any 
mail  contractor,  or  stage-coach  proprietor, 
or  other  common  carrier  as  aforesaid,  for 
the  receiving  of  parcels  to  be  conveyed  as 
aforesaid,  shall  be  deemed  and  taken  to  be 
the  receiving-house,  warehouse,  or  office, 
for  such  mail  contractor,  stage-coach  pro- 
prietor, or  other  common  carrier,  and  that 
any  one  or  more  of  such  mail  contractors, 
stage-coach  proprietors,  or  common  car- 
riers, shall  be  liable  to  be  sued  by  his,  her, 
or  their  name  or  names  only,  and  that  no 
action  or  suit  commenced  to  recover  dam- 
ages for  loss  or  injury  to  any  parcel,  pack- 
age, or  person,  shall  abate  for  the  want 
of  joining  any  coproprietor  or  copartner 
in  such  mail,  stage-coach,  or  other  public 
conveyance,  by  land,  for  hire,  as  afore- 
said." Sect.  6  enacts,  "  That  nothing  in 
this  act  contained  shall  extend  or  be  con- 
strued to  aimul,  or  in  anywise  affect,  any 


special  contract  between  such  mail  con 
tractor,  stage-coach  proprietor,  or  common 
carrier,  and  any  other  parties,  for  tlie  con- 
veyance of  goods  and  merchandise."  The 
act  contains  eleven  sections,  but  the  other 
fi^'c  are  not  very  material  to  our  present 
inquiry.  AVe  shall  have  occasion  presently 
to  notice  some  decisions  upon  the  con- 
struction of  this  statute.  In  this  country 
very  few  cases  appear  to  have  arisen  upon 
notices  of  the  kind  that  we  are  now  speak- 
ing of.  Dicta  may  be  found,  however, 
sustaining  them  in  Orange  County  Bank 
!■.  Brown,  9  AVcnd.  115,  and  in  Bean  v. 
Green,  3  Fairf  422,  and  they  were  very 
ably  vindicated  by  Mr.  Justice  Cmi-cn,  in 
Cole  r.  Goodwin,  19  Wend.  2?>\.  Upon 
the  whole,  in  the  language  of  Mr.  Jastice 
Hedfiekl,  "  we  regard  it  as  well  settled, 
that  the  carrier  may,  by  general  notice, 
brought  home  to  the  owner  of  the  things 
delivered  for  carriage,  limit  his  responsi- 
bility for  cariying  certain  commodities  be- 
yond the  line  of  his  general  business,  or 
he  may  make  lii.s  responsibility  dependent 
upon  certain  conditions,  as  having  notice 
of  tlie  kind  and  quantity  of  the  things  de- 
posited for  carriage,  and  a  certain  reason- 
able rate  of  premium  for  the  insurance, 
paid,  beyond  the  mere  expense  of  car- 
riai'C."  '  See  Farmers  &  Mechanics  Bank 
V.  Champlain  Trans.  Co.  23  Vt.  186, 
206.  —  It  i-cmains  that  we  consider  to 
what  extent  a  caixier  may  exempt  himself 
from  his  common-law  liability,  whetlier  by 
notice  or  by  special  contract.  This  ques- 
tion first  arose  in  the  cases  concerning 
notices.  Many  of  those  cases  we  have 
already  cited  in  this  note.  They  mil  be 
found.'upon  examination,  to  exhibit  a  con- 
siderable degree  of  uncertainty  and  con- 
trariety of  opinion  upon  the  question. 
Some  of  them  inclined  to  hold,  that  a  non- 
compliance by  the  bailor  with  the  terms 
of  the  notice  was  a  fraud  on  his  part,  and 
consequently  that  the  carrier  was  liable 
for  notliing  short  of  direct  malfeasance; 
other  cases,  and  the  greater  number,  held 
the  earner  liable  for  ciross  negligence :  and 
others  still,  held  him  liable  for  ordinari/  neg- 
ligence. No  certain  rule  could  bo  deduced 
from  the  cases  until  Wyld  v.  Pickford,  8 
M.  &  "W.  443.  In  that  case  the  whole  sub- 
ject was  elaborately  ex.amined,  and  the 
Court  of  Exchequer  declared  that  tlie  car- 
rier, notwithstanding  his  notice,  was  bound 
to   use   ordinary  care.     Parke,  B.,  said; 
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that  his  baggage  shall  be  carried  under  the  responsibility  which 
the  law  creates ;  and  if  the  carrier  refuses  to  take  the  goods,  he 


"  Upon  reTiewing  the  cases  on  this  subject, 
the  decisions  and  dicta  will  not  be  found 
altogether  uniform,  and  some  uncertainty 
still  remains  as  to  the  true  gi-()und  on  which 
cases  are  taken  out  of  the  operation  of 
these  notices.  In  Bodenham  v.  Bennett 
(4  Price,  34),  Mr.  Baron  Wood  considers 
that  these  notices  were  introduced  for  tlie 
purpose  of  protecting  carriers  from  extra- 
ordinary events,  and  not  meant  to  exempt 
them  from  due  and  ordinary  care.  On 
the  other  hand,  in  some  cases  it  has  been 
said  that  the  carrier  is  not,  by  his  notice, 
protected  from  the  consequences  of  mis- 
feasance, —  Lord  Ellenhorough,  in  Beck  v. 
Evans  (16  East,  247) ;  and  that  the  true 
construction  of  the  words,  '  lost  or  dam- 
aged,' in  such  a  notice,  is,  that  the  carrier 
is  protected  from  the  consequences  of  neg- 
ligence or  misconduct  in  the  camafje  of 
goods,  but  not  if  he  divests  himself  wholly 
of  the  charge  committed  to  his  care,  and 
of  the  character  of  carrier.  Bayley  and 
Holroyd,  J.  J.,  in  Garnett  v.  Willan  (5  B. 
&  Aid.  57,  60).  In  many  other  cases  it 
is  said,  he  is  still  responsible  for  '  gross 
negligence ; '  but  in  some  of  them  that 
term  has  been  defined  in  such  a  way  as  to 
mean  ordinary  negligence  (Story  on 
Bailm.  §11),  that  is,  the  want  of  such  care 
as  a  prudent  man  would  take  of  his  own 
property.  Btsi,  J.  in  Batson  v.  Donovan 
(4  B.  &  Aid.  30),  and  Dallas,  C.J.,  in 
Buff  V.  Budd  (3  Br.  &  B.  182).  The 
w^eight  of  authority  seems  to  be  in  favor 
of  the  doctrine,  that  in  order  to  render  a 
carrier  liable  after  such  a  notice,  it  is  not 
necessary  to  prove  a  total  abandonment  of 
that  character,  or  an  act  of  wilful  miscon- 
duct, but  that  is  enough  to  prove  an  act 
of  ordinary  negligence, . — gross  negligence, 
in  the  sense  in  which  it  has  been  under- 
stood in  the  last-mentioned  cases ;  and 
that  the  eifect  of  a  notice,  in  the  form  stated 
in  the  plea,  is,  that  the  carrier  will  not,  un- 
less he  is  paid  a  premium,  be  responsible 
for  all  events  (other  than  the  act  of  God 
and  the  Queen's  enemies),  by  which  loss 
or  damage  to  the  owner  may  arise,  against 
which  events  he  is,  by  common  law,  a  sort 
of  insurer;  but  still  he  undertakes  to 
carry  from  one  place  to  anotlier,  and  for 
some  reward  in  respect  of  the  carriage, 
and  is  therefore  bound  to  use  ordinary 
care  in  the  custody  of  the  goods,  and  their 
conveyance  to  and  delivery  at  their  place 
of  destination,   and  in   providing  proper 


vehicles  for  their  carriage ;  and  after  such 
a  notice,  it  may  be  that  the  burden  of  proof 
of  damages  or  loss  by  the  want  of  such 
care  would  lie  on  the  plaintiff'."  We  are 
not  aware,  however,  that  any  of  the  Eng- 
lish cases  have  expressly  held  that  it  was 
incompetent  for  a  carrier  to  exempt  him- 
self by  notice  from  the  consequences  of 
his  own  negligence,  if  he  used  terms  which 
could  receive  no  other  reasonable  construc- 
tion. But  however  this  may  be,  a  series 
of  English  cases  since  the  Carriers  Act, 
and  within  the  last  two  years,  seem  to 
have  settled  the  point  there  that  it  is  com- 
petent for  a  carrier  by  an  express  contract 
between  himself  and  his  bailor  to  exempt 
himself  from  liability  for  any  thing  short 
of  actual  malfeasance.  The  first  of  these 
cases  which  it  is  necessary  to  cite  is  that 
of  Chippendale  o.  The  L.  &  Y.  Railway 
Co.  7  E.  L.  &  E.  395,  in  the  Queen's 
Bench.  There  the  plaintiflf,  who  had  some 
cattle  conveyed  by  a  railway  company, 
received  for  them  a  ticket,  which  he 
signed,  containing  the  terms  on  which  the 
railway  company  carried  the  cattle.  At 
the  foot  of  the  ticket  there  was  a  clause : 
"N.  B. —  This  ticket  is  issued  subject  to 
the  owner  undertaking  all  risk  of  convey- 
ance whatever,  as  the  company  will  not  be 
liable  for  any  injury  or  damage,  howso- 
ever caused,  and  occurring  to  live-stock  of 
any  description  travelling  upon  the  L. 
&  y.  Railway,  or  in  their  vehicles." 
The  plaintiff'  saw  the  cattle  put  into  the 
truck.  During  the  journey  some  of  the 
cattle  got  alarmed  and  broke  out  of  the 
truck  and  were  injured.  The  truck  was 
so  defectively  constructed  as  to  be  unfit 
and  unsafe  for  the  conveyance  of  cattle. 
Held,  that  there  was  no  implied  stipula- 
tion that  the  truck  should  lie  fit  for  the 
conveyance  of  cattle  ;  and  that  the  com- 
pany were  protected  by  the  terms  of  the 
ticket  from  liability  to  the  plaintiff  for  the 
damage  to  the  cattle.  It  should  be  ob- 
served, however,  that  Erie,  J.,  places  some 
stress  upon  the  fact  tliat  the  contract  was 
for  the  carriage  of  live-siock.  He  says : 
"  I  think  that  a  limitation,  however  wide 
in  its  terms,  being  in  respect  of  live-stock, 
is  reasonable ;  for  though  domestic  ani- 
mals might  be  carried  safely,  it  might  be 
almost  impossible  to  carry  wild  ones  with- 
out injury."  See  also,  'Morville  v.  The 
Great  Northern  Railway  Co.  10  E.  L.  & 
E.  366.     Then  followed  the  cases  of  Aus- 
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will  render  himself  liable  to  an  action.     But  if  the  notice  be 
only  a  limited  and  qualified  notice,  and  in  itself  reasonable,  the 


tin  V.  The  M.  S.  &  L.  Railway  Co.  11  E. 
L.  &  E.  506,  s.  c.  10  C.  B.  454  ;  and 
Can-  V.  The  L.  &  Y.  Railway  Co.  14  E. 
L.  &  E.  340,  s.  c.  7  Exch.  707,  both  de- 
cided the  same  day.  In  the  former  case  a 
railway  company,  letting  trucl^s  for  hire, 
for  the  conveyance  of  horses,  delivered  to 
the  owner  of  the  horses  a  ticket,  in  which 
it  was  stated  that  the  owners  were  to  un- 
dertake all  risks  of  injury  by  conveyance 
or  other  contingencies  ;  and  further  stipu- 
lated, that  the  company  would  not  be  lia- 
ble for  any  damages,  however  caused,  to 
horses  or  cattle.  The  horses  received 
damage  through  the  breaking  of  an  axle, 
which  was  attributable  to  the  culpable 
negligence  of  the  company's  servants.  A 
verdict  having  been  found  for  the  plaintiff, 
a  rule  nisi  was  obtained  for  arresting  the 
judgment.  Upon  the  argument,  the  coun- 
sel in  support  of  the  rule  insisting  that  the 
defendants  were  protected  from  all  liabil- 
ity by  their  notice,  Jervis,  G.  J.,  said  : 
"  Must  they  not  act  as  common  carriers, 
except  so  far  as  they  limit  their  liability 
by  the  ticket  1  It  seems  an  alarming 
proposition  to  say  that  they  can  exempt 
themselves  from  all  liability.  If  they  are 
allowed  to  do  so  in  respect  of  goods,  why 
should  they  not  be  able  to  do  it  in  the  case 
of  passengers  ■?  Supposing  they  were  to 
be  treated  as  gratuitous  bailees,  would 
they  not  be  liable  for  gross  negligence  ?  " 
But  after  taking  time  to  consider,  the  rule 
was  made  absolute,  Cresswell,  J.,  deliver- 
ing the  judgment  of  the  court  in  an 
elaborate  opinion.  In  Carr  v.  Tlie  L.  & 
Y.  Railway  Co.,  the  plaintiff  being  the 
owner  of  a  horse,  delivered  it  to  tlie  de- 
fendants, a  railway  company,  to  be  car- 
ried on  the  railway,  subject  to  conditions 
which  stated  that  the  owners  undertook 
all  risks  of  conveyance  whatsoever,  as  the 
company  would  not  be  responsible  for  any 
injury  or  damage,  however  caused,  accru- 
ing to  live-stock  of  any  description  travel- 
ling on  the  railway.  The  horse  having 
been  injured  by  the  horse-box  being  pro- 
pelled against  some  trucks  through  the 
fross  negligence  of  the  company :  Held, 
Halt,  B.,  hesitating,  that  tlie  company, 
under  the  terms  of  the  contract,  were  not 
responsible  for  the  injury.  But  qumre,  per 
Alderson,  B.,  whether  the  company  would 
have  been  responsible  if  the  horse  had 
been  stolen.  Parke,  B.,  said  :  "  The 
question  in  this  case  turns  upon  the  no- 


tice which  was  given  by  the  defendants, 
and  which  forms  the  foundation  of  the 
contract  between  the  parties.  It  is  plain 
that  since  the  passing  of  the  Carriers  Act, 
it  is  competent  for  carriers  to  make  a 
special  contract.  Such  a  contract  was 
made  in  this  case,  and  the  only  question 
is  as  to  the  meaning  of  that  contract. 
According  to  the  old  cases,  there  was  this 
limitation  upon  the  construction  of  car- 
riers' notices,  that  unless  a  carrier  ex- 
cluded his  liability  in  express  terms, 
according  to  the  ordinary  terms  of  the 
notice,  he  would  be  responsible  for  gross 
negligence.  The  practice  of  a  carrier 
protecting  himself  by  notice,  was  put  an 

end  to  by  the  Carriers  Act Prior 

to  the  establishment  of  railways  the  court 
were  in  the  habit  of  construing  contracts 
between  individuals  and  carriers,  much  to 
the  disadvantage  of  the  latter.  Before 
railways  were  in  use  the  articles  conveyed 
were  of  a  different  description  from  what 
they  are  now.  Sheep  and  other  live  ani- 
mals are  now  canied  upon  railways,  and 
horses  which  were  used  to  draw  vehicles 
are  now  themselves  the  objects  of  convey- 
ance. Contracts,  therefore,  are  now  made 
with  refei-ence  to  the  new  state  of  things, 
and  it  is  very  reasonable  that  carriers 
should  be  allowed  to  make  agreements  for 
the  purpose  of  protecting  themselves 
against  the  new  risks  to  which  they  are  in 
modern  times  exposed.  Horses  are  not 
convevod  on  railways  without  much  risk 
and  danger ;  the  rapid  motion,  the  noise 
of  the  engine,  and  various  other  matters 
are  apt  to  alarm  them  and  to  cause  them 
to  do  injury  to  themselves.  It  is,  there- 
fore, very  reasonable  that  carriers  should 
protect  themselves  against  loss  by  mak- 
ing special  contracts.  The  question  is, 
whether  they  have  done  so  here.  The 
jury  have  found  that  the  defendants  have 
been  guilty  of  gross  negligence,  and  that 
must  be  taken  as  a  fact.  In  my  opinion, 
the  owner  of  the  horse  has  taken  upon 
himself  the  risk  of  conveyance,  the  rail- 
way company  being  bound  merely  to 
find  carriages  and  propelling  power ;  the 
terms  of  the  contract  appear  to  me  to 
show  this.  The  company  say  they  will 
not  be  responsible  for  any  injury  or  dam- 
age (however  caused)  occurring  to  live- 
stock of  any  description,  travelling  upon 
their  railway.  This,  then,  is  a  contract,  by 
virtue  of  which  the  plaintiff  is  to  stand  the 
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sender,  having  knowledge-  of  it,  is  bound  by  it.  Nor  can  he  in- 
sist that  the  carrier  shall  receive  and  transport  his  goods  with- 
out reference  to  it. 


risk  of  accident  or  injury,  and  certainly, 
when  wc  look  at  the  nature  of  the  things 
conveyed,  there  is  nothiuj:^  unreasonahle 
in  the  avraiigeraent.  In  the  case  of  Aus- 
tin V.  Tlio  Manchester,  Slieflicld,  &  Lin- 
colnshire Railway  Company,  16  Q.  B.  600, 
the  ]anguai;'0  of  tlie  contract  was  different 
from  the  present,  but  not  to  any  jjreat  ex- 
tent. (His  lordsiiip  stated  the  case.)  In 
that  case,  the  accident  was  occasioned  by 
the  wlicels  not  being  properly  greased; 
in  the  present  case,  the  carriage  that  con- 
tained the  plaintiff's  horse  was  driven 
against  anotlicr  carriage.  We  ought  not 
to  fritter  away  the  meaning  of  contracts 
merely  for  the  purpose  of  making  men 
careful.  That  is  a  matter  that  we  are  not 
bound  to  correct.  The  legislature  may,  if 
they  picase,  put  a  stop  to  contracts  of  this 
kind,  l)ut  we  have  nothing  to  do  with 
them  except  to  interpret  them  when  they 
are  made."  Aldeisoii,}i.:  "  The  defend- 
ants in  this  case  undertook  to  carry  the 
goods  in  question  on  certain  terms.  The 
question  tlicn  is,  what  are  tliose  terms  'i 
It  is  clear  that  they  are  such  as  the  de- 
fendants might  lawfully  make.  It  is  plain 
to  me  that  tliey  undertook  to  carry  tlie 
horse  at  the  risk  of  the  plaintiff.  Tlie 
wnrds  are,  'the  owners  undertaking  all 
ri.^k  of  conversance  whatsoever.'  Now, 
under  tlit)>e  terms,  a  question  might  be 
raised,  whether  the  injury  contemplated 
was  such  as  must  issue  in  injury  to  the 
thing  cunveycd  ;  so  that  a  doubt  might 
aj'ise  whether  the  case  of  tho  lioi-se  being 
stolen  was  contemplated,  as  imder  sm-h 
circum-taiiccs  the  accident  would  not  is- 
sue in  damage  to  the  horse.  Jiut  tluit 
question  would  not  arise  here,  as  in  this 
case  the  horse  itself  has  been  injured. 
The  result  is,  that  if  there  has  lieen  '.iross 
negligcure  on  the  part  of  the  delcnibmts, 
they  are  ])rotccted  against  liabiliry  by  vir- 
tue of  the  words  of  the  contract."  Plait, 
I'..:  "  The  declaration  slates  that  the  de- 
fendants were  guilty  of  gross  negligence, 
and  that  fact  was  proved.  The  '//(I/v//h™ 
of  the  charge  is  the  gross  negliyence. 
Now,  undoubtedly,  since  the  establishment 
of  railways,  new  subjects  of  conveyance 
have  ari>en.  Formerly,  horses  were  sr.l- 
dom  carried,  but  now  thoy  are  ordinarily 
conveyed  by  the  trains.  It  is,  therefore, 
said,  that  new  stipulations  are  necessary 


to  guard  earners  from  risks  which  are  in- 
cidental to  this  new  mode  of  conveyance. 
It  is  suggested  that  the  animal  may  be 
alarmed  by  the  noise  of  the  engine,  by  tho 
speed  of  the  carriages,  and  by  various 
other  causes,  and  that  unless  wc  take  upon 
ourselves  tho  ofBee  of  legislation,  this 
ticket  absolves  the  can-icrs  from  all  re- 
sponsibility. I  own  I  am  startled  at  such 
a  proposition,  and  considering  the  high 
authority  by  which  it  is  supported,  I  feel 
I  ought  to  doubt  and  to  distrust  my  own 
opinion.  But  I  am  bound  to  say  that  I 
am  not  satislied  that  the  language  of  this 
ticket  absolves  the  railway  company  from 
all  liability  for  damage.  I  cannot  help 
thinking  that  the  owner  of  the  goods 
never  dreamed  of  such  a  thing  when  he 
signed  this  contract.  In  truth,  this  acci- 
dent had  nothing  to  do  with  the  conicy- 
ance  of  the  horse.  The  accidents  refer- 
red to  are  those  which  occur  whilst  the 
article  is  in  a  state  of  locomotion.  The 
case  of  gross  negligence,  as  it  seems  to 
me,  is  not  pointed  at  by  this  contract." 
Murtln,  B.  :  "I  agree  in  opinion  with  my 
brothers  Parke  and  Alderson.  This  is  the 
case  of  a  special  contract  which  the  plain- 
tiff has  adopted  and  assented  to.  With- 
out doubt,  at  common  law,  a  carrier  is 
entitled  to  make  a  sjiecial  contract.  If, 
indeed,  he  refuses  to  cai  ry  goods,  except 
on  the  terms  of  a  special  contract,  he  is 
liable  to  an  action  ;  but  if  he  makes  a 
s|irrial  contract  it  .must  be  abided  by.  The 
C'.'irrici-s  Act  says  that  a  si)ecial  contract 
may  be  made.  It  is,  then,  our  duty  to 
sec  what  contract  the  parties  have  made. 
Insurers  are  answerable  for  gross  negli- 
gence, and  if  goods  may  be  insured, 
otiieis  may  contract  that  tiiey  will  not  be 
answerable  for  their  own  gros^  nculigcnce. 
In  this  case,  the  language  used  by  the 
parties  cannot  be  stronger  than  it  is.  I  am 
unable  to  say  what  was  pas^i^^  in  tlie  mind 
of  tho  owner  of  the  horse.  I  am  to  look 
only  at  the  terms  of  the  Tiotice,  and  if  tha 
carrier  had  been  desirous  of  preparing  a 
contract  by  which  bo  would  get  rid  of  his 
liability  in  respect  of  gross  negligence,  ho 
could  not  have  used  more  a]>t  words  tlum 
those  that  are  contained  in  this  notice. 
With  respect  to  the  argument  of  hiconvcn- 
ience,  the  answer  is  that  wc  have  noth- 
ing to  do  except  to  ciu'ry  out  this  coQ- 
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In  a  recent  decision  in  New  York,  a  rule  of  law  of  much  im- 
portance is  asserted ;  it  is,  that  a  railroad  company  is  bound  to 


tract ;  the  parties  concerned,  and  not  our- 
selves, are  to  judf;e  of  the  inconvenience. 
If  we  hold  the  carriers  in  this  case  respon- 
sible for  gross  negligence,  we  shall  place 
thorn  in  tlie  situation  of  insurers  and  un- 
derwriters.    Tliore  are,  indeed,  inconven- 
iences attending  either  mode  of  constru- 
ing the  contract,  but,  in  my  opinion,  the 
defendants  are  not  answerable  under  (his 
contract  for  any  risk  arising  from  gross 
negligence."     See  also,  as  to  reasoiuil>l6 
notice,  White  v.  G.  W.  R.  Co.  2  C.  B. 
(n.  s.)  7  :  Pianciani  t>.L.  &  S.  W.  R.  Co. 
18  C.  B.  226  ;  and  as  to  such  notice,  and 
the  liability  of  caiTiers  for  animals,  Mc- 
Manns  v.  L.  &  Y.  R.  R.  Co.  2  Hurl.  &  N. 
693.     In  this  country,  however,  it  would 
seem  to  be  pretty  nearly,  if  not  quite  set- 
tled, tliat  it  is  incompetent  for  a  carrier, 
either  by  notice,  or  express  contract,  to 
exempt  himself  from  liability  for  his  own 
negligence.     The  strongest  case  that  we 
have  seen  to  this  effect  Is   the  case  of 
Sager   v.    Tlie    i'ortsmouth    E.   R.   Co. 
."51  Me.  228.     There  the  defendants  had 
transported  the  plaintiif 's  horse  from  Bos- 
ton to  Portland.     It  was  upon  a  cold  day 
in  November.     The  horse  was  cari-ied  in 
an  open  car,  and  suffered  seiious  injury 
from  tlie  exposure  to  the  cold.     This  ac- 
tion was  brought  to  recover  damages  for 
that  injury.     The  defendants  introduced  a 
paper  signed  by  the  plaintiff,  whereby  ho 
agreed  to  exonerate  the  company  from  all 
damage  that  might  happen  lo  any  horses, 
oxen,  or  other  live-stocl-c,  that  he  should 
send  over  tlie  company's  road ;  meaning 
thereby,  that  he  took  the  nsk  upon  liim- 
self  of  all   and  any  damage  that    mi^ht 
happen  to  his  horses,  cattle,  &c. ;  and  that 
■  he  would  not  call  upon  said  company  or 
any  of  their  agents  for  any  damage  wliat- 
ever.     At  the  trial,  the  learned  judge  in- 
structed the  jury  that  this  contract  would 
not  exempt  the  company  from  liability  for 
their   own   malfeasance,  mi-foasance,   or 
negligence.     And  this  instruction  was  lield 
correct.     Sheple;/,  C.  J.,  after  S|)eaking  of 
tlie  construction  put  upon  notices  by  the 
English  courts,  said  :  "  The  notices  were 
usually  given   in  terms  so  general,  that  a 
literal  construction  of  the  contrart  thus 
arising  out  of  them,  would  have  exonera- 
ted the  carriers  from  liability  for  their  own 
misfeasance  or  negligence,  and  for  thnt  of 
their  servants.     Yet  the  well-established 
construction  of  them  has  been,  that  they 


were  not  thereby  relieved  from  their  lialiil- 
ity  to  make  compensation  for  losses  thus 
occasioned."  The  learned  judge  then  pro- 
ceeded to  an  examination  of  the  authori- 
ties ;  and  having  stated  that  the  court  had 
formerly  declared  that  the  power  of  car- 
riers to  limit  the  liability  imposed  upon 
them  by  law  should  not  be  favored  or  ex- 
tended, he  continued :  "  If  a  literal  con- 
struction of  the  agreement  signed  by  the 
plaintiff  would  exonerate  the  defendants 
from  losses  occasioned  by  the  negligenca 
of  then-  servants,  it  will  be  perceived  that 
it  could  not  be  permitted  to  have  that 
effect  without  a  violation  of  established 
rales  of  construction,  and  without  a  disre- 
gard of  the  declared  intention  of  this  court 
not  to  extend  the  restriction  of  the  liabil- 
ity of  common  carriers.  The  very  great 
danger  to  be  anticipated,  by  permitting 
them  to  enter  into  contracts  to  be  exempt 
from  losses  occasioned  by  misconduct  or 
negligence,  can  scarcely  be  overestimated. 
It  would  remove  the  principal  safeguard 
for  the  preservation  of  life  and  property  in 
such  conveyances.  It,  however,  requires 
no  forced  construction  of  that  agreement, 
to  regard  it  as  cfltitual  to  place  the  de- 
fendants in  the  position  of  bailees  for  hire, 
and  as  not  exonerating  them  from  liabil- 
ity for  losses  occasioned  l)y  misfeasance  or 
negligence.  The  latter  clause,  'we  will 
not  call  upon  the  railroad  company  or  any 
of  their  agents  for  any  damages  whatso- 
ever,' considered  without  reference  to  the 
preceding  language,  would  be  sufficiently 
broad  to  excuse  them  from  making  com- 
pensation for  losses  occasioned  by  wilful 
misconduct.  It  is  most  obvious  that  such 
could  not  have  been  the  intention  ;  and 
that  the  true  moaning  and  intention  was, 
that  they  would  not  call  upon  them  for 
any  damage  whatsoever,  '  that  may  hap- 
pen to  any  horses,  oxen,  or  any  other  live- 
stock, that  we  send  or  may  send  over  said 
company's  railroad.'  The  intention  of  the 
parties,  by  the  use  of  the  language  con- 
tained in  this  last  clause,  is  then  attempted 
to  be  explained  as  follow^s  :  —  meaning  by 
this,  that  we  will  take  the  risk  upon  our- 
selves of  all  and  any  damages  that  luay 
hap]}en  to  our  horses,  cattle,  fcc.  The 
meaning  of  damage  hapiicning  to  live 
animals  is  to  be  sought.  The  word  '  hap- 
pen '  is  defined  by  the  words,  to  come  by 
chance,  to  fall  ou(,  to  bef  dl,  to  come  un- 
expectedly.    An  accident,  or  that  which 
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introduce  improvements  which  are  ascertained  to  be  practicable 
and  conducive  to  safety,  and  are  therefore  liable  for  an  injury 
caused  by  neglect  in  not  introducing  them,  (s) 

From  what  we  have  already  said,  and  from  the  authorities 
we  have  cited,  it  may  be  inferred,  that  the  right  of  a  common 
carrier  to  Umit  his  responsibility  by  a  special  contract  cannot 
be  considered  as  settled,  or  clearly  defined.  The  common  law 
malies  a  common  carrier  responsible  for  all  damage,  excepting 
only  that  which  is  caused  by  an  act  of  God,  or  by  a  public  en- 
emy. If  this  responsibility  rests  only  on  usage,  it  disappears,  of 
course,  when  the  parties  make  an  express  contract,  covering  the 
same  ground  ;  because  usage  binds  parties  only  on  the  supposi- 
tion that  it  entered  into  their  intention  and  their  contract.  If 
this  responsibility  is  matter  of  positive  law,  —  whatever  be  its 
origin,  —  then,  of  course,  it  cannot  be  evaded  or  modified  at  the 
pleasure  of  the  parties.  And  if  either  of  these  grounds  were 
taken,  no  question  would  remain.     But  neither  of  them  is  taken. 


happens  or  comes  by  chance,  is  an  event 
which  occurs  from  an  unknown  cause,  or 
it  is  the  unusual  effect  of  a  known  cause. 
This  will  exclude  an  event  produced  by 
misconduct  or  negligence,  for  one  so  pro- 
duced is  ordinarily  to  be  expected  from  a 
known  cause.  Misconduct  or  negligence 
under  such  circumstances  would  usually 
be  productive  of  such  an  event.  Lord 
EUenboroiir/h,  in  tlic  case  of  Lyon  v.  jMells 
(5  East,  428),  speaking  of  what  'may  or 
may  not  happen,'  explains  it  as  '  that 
which  may  arise  from  accident  and  de- 
pends on  chance.'  An  injury  occasioned 
by  negliu'cnce,  is  the  effect  ordinarily  to 
be  ex])cctcd  ns  the  consequence  of  that 
negligence,  without  reference  to  any  acci- 
dent or  chance.  A  con-ect  construction 
of  the  ngrecmcnt  will  not  therofoic  re- 
lieve the  defendants  from  their  liability 
for  losses  occasioned  by  the  misfeasance 
or  negligence  of  their  servants."  So  in 
Reno  V.  Ilogan,  12  B.  Mon.  6.3,  the  car- 
riers received  a  liox  of  glass,  with  a  clause 
in  the  bill  of  lading,  that  they  should  not 
be  "  accountable  for  breakage."  On  its 
arrival  at  tlie  place  of  destination,  the 
glass  was  found  biokcn  into  small  frag- 
ments, wliich  was  proved  to  have  been 
caused  by  tlie  gross  negligence  of  the  de- 
fendant or  liis  servants.  The  court,  while 
admitting  the  validity  of  the  special  eon- 


tract,  held,  that  its  provisions  did  not  ap- 
ply to  injuries  arising  from  gross  negli- 
gence. Opinions  and  dicta  to  the  same 
effect  will  be  found  in  Dorr  v.  N.  J. 
Steam  Navigation  Co.  4  Sandf.  136 ; 
Stoddard  v.  Long  Island  Railroad  Co.  5 
Sandf.  180  ;  Laing  i-.  Colder,  8  Penn.  St. 
479  ;  N.J.  Steam'Navigation  Co.  u.  Mer- 
chants Bank,  6  How.  344 ;  Slocum  v. 
Fairchild,  7  Hill  (N.  Y.),  292  ;  Swindler 
V.  Hilliard,  2  Rich.  L.  286  ;  Par.'ions  v. 
Montcath,  13  Barb.  353;  Camden  &  Am- 
bov  Railroad  Co.  !'.  Baldanf,  16  Penn. 
St'  67  ;  Pennsylv.  R.  R.  Co.  v.  McClos- 
key's  Admr.  23  Penn.  St.  526.  See  also 
the  notes  of  the  learned  American  editors 
to  Austin  V,  The  jM.  S.  &  L.  Railway  Co. 
11  E.  L.  &  E.  506,  s.  c.  10  C.  B.  454  ; 
and  Carr  v.  The  L.  &  Y.  Railwav  Co.  14 
id.  340,  7  Exeh.  707.  See  also,  Shaw  p. 
York  and  North  Jlidland  Raihvav  Co.  13 
Q.  B.  353  ;  JNIorville  v.  lireat  Nurthern 
Railway  Co.  10  E.  L.  &  E.  366.  — In 
England  it  has  been  hekl,  after  much  con- 
sideration, that  noti'TS  puidished  in  |jursu- 
ance  of  the  Carriers  Act,  if  not  complied 
with,  exempt  the  carrier  from  liaiiility  for 
f/ross  negligence.  Hinton  v.  Uilibin,  2  Q. 
B.  646.  See  also,  Owen  v.  Burnett,  2 
Cr.  &  M.  353. 

(s)   Smith  V.  New  York  &  Ilarl.  R,  K 
Co.  19  N.  Y..  127. 
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For  a  time,  some  courts  were  disposed,  as  we  have  seen,  to  hold 
the  responsibility  of  a  common  carrier  to  be  determined  bylaw, 
and  to  be  beyond  the  reach  of  contract.  But  it  is  not  so  now. 
It  is  held,  that  his  responsibility  rests  upon,  and  is  preserved  by 
«  public  policy ; "  and  then  the  difficult  questions  come,  what  is 
this  policy,  what  is  its  obligation,  and  to  what  extent  does  it 
admit  of  modification  by  the  contract  of  the  parties  ? 

We  apprehend  that  the  difficulty  of  the  question,  as  to  the 
obligation  of  the  common  carrier,  after  notice  and  contract, 
arises  from  the  extreme  uncertainty  of  the  principle  thus  brought 
to  its  determination.  Anything  more  indistinct,  undefined,  and 
incapable  of  certainty  or  uniformity,  than  the  requirement  of 
"  public  policy,"  can  hardly  be  imagined.  Of  late  years  this  prin- 
ciple is  invoked  with  increasing  fi'equency ;  and  sometimes,  at 
least,  seems  to  be  made  use  of  as  authority  for  deciding  in  what- 
ever way  the  court  thinks  would,  on  the  whole,  be  most  useful.  It 
need  not  be  said,  that  such  use  of  such  a  principle,  must  dimin- 
ish greatly  the  certainty  and  uniformity  of 'law. 

The  cases  in  which  public  policy  conflicts  with  the  contract 
of  the  common  carrier,  may  be  reduced  to  three  classes. 

In  one,  the  carrier  exempts  himself  from  liability  for  all  inju- 
ries which  can  in  no  way  be  attributed  to  his  own  negligence 
or  wrong-doing. 

In  another,  this  exemption  covers  all  liabilities  whatever,  in- 
cluding not  only  the  negligence,  but  the  wilful  tort  or  default 
of  the  carrier  or  his  servants. 

In  the  third,  the  contract  exempts  the  carrier  from  liability  for 
any  damage  not  caused  by  his  own  negligence,  but  leaves  him 
liable  for  that. 

We  think  the  decisions  and  the  reasons  for  them  would  now 
permit  the  carrier  to  exempt  himself  by  contract,  or  by  notice 
equivalent  to  contract,  from  any  liabihty  for  damage  not  caused 
by  his  negligence  or  default. 

Then  we  think  that  he  cannot  protect  himself  from  a  liability 
for  the  consequences  of  wilful  default  or  tort,  as  for  example, 
embezzlement  or  wanton  destruction  of  the  property  by  himself  or 
his  servants.  Upon  the  question  whether  he  may  exempt  himself 
from  ail  liability  for  the  consequences  of  the  mere  negligence  of 
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himself  or  his  servants,  we  are  inclined  to  thii\k  that  the  present 
weight  of  authority  would  not  permit  him  to  do  so.  This  is 
indeed  expressly  prohibited  by  the  recent  English  Eaiboad 
Traffic  Act.  It  cannot  however  be  denied,  that  the  law  does 
permit,  in  some  cases,  contracts  of  this  kind.  Thus,  insurance 
against  fire,  has  been  repeatedly  held,  as  we  show  in  our  chap- 
ter on  that  subject,  to  be  intended  and  to  operate  as  an  insur- 
ance against  damage  caused  by  the  negligence  of  the  insured 
himself,  his  family  or  his  servants. 

Recently,  in  England,  one  whose  goods  were  injured  by  the 
negligence  of  the  servants  of  a  common  carrier  (where  notice 
had  been  given),  brought  his  action  therefor.  The  judge  who 
tried  the  case  at  Nisi  Prius  decided  against  the  liability  of  the 
canier ;  then  a  majority  of  the  Queen's  Bench,  in  banco,  decid- 
ed against  the  carrier ;  then  a  majority  of  the  judges  in  the 
Exchequer  Chamber,  confirmed  the  decision  of  the  Queen's 
Bench ;  then  it  went  to  the  House  of  Lords,  and  a  majority  of 
the  judges,  all  of  whose  opinions  were  asked  by  the  House  of 
Lords,  confirmed  the  decision  of  the  Exchequer  Chamber.  And 
then  a  majority  of  the  House  of  Lords,  reversed  the  decision  of 
the  Exchequer  Chamber,  and  held  the  carrier  liable,  it)     We 

[f)  Peek   0.  Nortli    S.  Railway  Co.  8  contract  under  the  Railway  Traffic    Act, 

Law  Times  (>f.    s.)    708.     Tlic    plaintiff  (17  &  IS  Viet.  c.  31 ,  s.  7).     The  case  was 

sent  three  marble  chirancy  pieces  to  the  tirst    tried    liefore  Erli\  J.  (Q.  B.),  who 

station  of  tlie  defendants  to  be  forwarded  held  the  company  di-icharged  from  liabil- 

to  London,  and  told  the  carter  to  ask  what  ity.     Tlie  plaintiff's   connsel    obtained    a 

the  insurance  wrjuld  lie,  the  cora])any  hav-  rule  on  the  defendants  to  sliow  laiise, — 

ing  previously  sent  a   printed   notirc   to  and  the   court  of  (inecn's  Bench  (Lord 

plaintiff's  asent,  that  the  company  would  Cam/ibpll,  C.  J.,  and  Crampton,  ,J.,  n'^ainst 

receive  and  forward  goods  only  subject  to  Krh;  J.,  dissenting),  made  the  rule  abso- 

conditions,  one  of  which  was   that  they  lute.     On  appeal  to  ilie  Exclieqnci- Cliam- 

would    not     bo    responsible    for    loss    or  ber,  the   ;ndi;es  (  llV'/a/ns,  J.,  di^^entin;;) 

injury  to  any  marbles  unless  declared  and  rcver-ed   the   judgment   of    the    Queen's 

insured   according   to   tlieir  value.     The  Bench.     The  case  was  then  appealed  to 

company's  clerk  told  the  carter,  tliey  could  the  Iion«j  of  I,ords.     The  Lords  calling 

not  tell  what  tlic  insurance  would  lie  un-  oa  the  judLce.-., /j'«r7-/.i(/7i  J.,  .and  CVcti/irii, 

less  the  valite  of  the  marbles  was  stated,  J.,  sj-avc  opinions  in  favor  of  the  plaintiff; 

and  afterwards  told  the  plaintiff's    agent  Willis,  J.,  ijurliii,  B.,    Williams,  J.,  Pol- 

that  tlie  rate,  if  unin^nn-d,  would  be  .55  s.  AW.-,  (J.  B.,  for  the  defendants.     Then  the 

but  if  insured  it  would  lie  ten  per  cent,  on  House  of  Lords  reversed  the  judgment  of 

the  declared  value  in  addition.    PlaintilFs  the  Exchequer  Chamber.    The  case  turned 

agent   afterwards    by    letter   directed    the  vei-y  much  upon  the  construction   of  the 

company  to  forward  the  marbles  "not  in-  statute  above  nicntimird,  which  is  as  fol- 

sured,"  and  they  were  forwai-ded   accord-  lows:  "  Every  such  (Railn.id)   company 

ingly,  and  when  delivered  were  injured  by  .as  aftn'csaid  shall  be  liable  for  the  loss  of, 

ex])Osure  to  rain.     The  defendants  plead-  or  for  any  injury  done  to  any  horses,  &e., 

ed  that  they  ciu-ried  the  goods  by  a  special  or  to  any  articles,  goods,  or  things  in  the 
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give  an  abstract  of  this  case  in  a  note,  although  little  can  be 
learned  from  it,  but  the  extreme  difficulty  of  the  question. 
How  far  telegi-aph  companies  come  under  the  law  of  common 
carriers,  —  for  while  they  carry  neither  goods  nor  passengers, 
they  carry  intelligence,  —  may  not  be  certain,  until  statutory 
provisions,  or  sufficient  adjudication,  shall  make  it  so.  In  Eng- 
land,  the  "  Electric  Telegraph  Company's  Act,"  passed  in  1853, 
provides  for  most  questions  of  this  kind,  and  among  others,  per- 
mits them  to  make  "  reasonable  regulations  "  for  the  manage- 
ment of  their  business.  Under  this  act  it  has  been  held,  that  a 
regulation  that  the  company  would  not  be  answerable  for  any 
mistake  in  a  message  not  repeated  by  being  sent  from  the  sta- 
tion to  which  it  was  sent,  was  a  reasonable  one.  (m)  We 
should  say,  in  general,  that  a  telegraph  company  would  be  an- 
swerable for  mistakes  caused  by  their  own  negligence  (or  that 
of  their  servants),  and  not  otherwise.  (?;)  It  has  been  held  in 
England,  by  the  Queen's  Bench,  that  telegraph  companies  are 
common  carriers ;  (ta)  and  the  same  thing  has  been  held  in 
this  country  ;  and  therefore,  when  a  person  contracts  with  a  tel- 
egraph company  to  have  his  despatch  transmitted,  authorizing 
his  agent  to  secure  a  debt  due  him  from  a  third  party,  by  attach- 
ment, and  this   service  is  so  neghgently  performed  that  other 


receiving,  forwarding,  or  deliverinfr  thereof,  ing  compensation  for  such  loss  or  injury  ; 
occasioned  by  the  neglect  or  default  of  sucli  provided  also  that  no  special  contract  be- 
corapany  or  its  servants,  notwithstanding  twecn  such  comiiany  and  any  other  par- 
any  notice,  condition,  or  declaration  made  ties  rcs]iecting  tlie  receivinj,',  forwarding 
and  given  by  such  company  contrary  and  dcli\'cry  of  any  animals,  articles, 
thereto,  in  anywise  limiting  such  lialiility,  goods  or  tilings  as  aforesaid,  shall  be  bind- 
every  sucii  notice  being  hereby  declared  ing  on,  or  affect  any  such  party,  unless 
null  and  void ;  provided  always,  that  noth-  the  same  be  signed  by  him  or  by  the  per- 
ing  herein  contained  shall  be  construed  to  son  delivering  such  animals,  articles, 
prevent  the  said  companies  from  making  goods  or  things  respectively,  for  carriage  ; 
such  conditions  with  respect  to  the  receiv-  provided  also  that  nothing  herein  contain- 
ing, forwarding,  and  delivery  of  any  of  ed  shall  alter  or  affect  the  rights,  privileges, 
the  said  animals,  articles,  goods  or  tilings,  or  liabilities  of  any  such  company,  under 
as  shall  bo  adjudged  by  the  court  or  judge  the  said  act  (UGeo.  IV.  &  1  Will.  IV.,  c. 
before  whom  any  question  relating  thereto  68),  with  respect  to  articles  of  the  descrip- 
shall  be  tried,  to  be  just  and  reasonable,  tions  mentioned  in  the  said  Act." 
provided  always,  that  no  greater  damages  («)  MaoAndrew  r.  Electric  Telegraph 
shall  be  recovered  for  the  loss  of,  or  for  Co.,  17  C.  B.  3.  The  same  doctrine  waa 
injury  to  any  such  animals,  beyond  the  held  in  Camp  v.  Western  Union  Tel.  Co. 
sums  hcreinai'ter  mentioned,  &c.  ;  provid-  6  Am.  Law  Ileg.  443,  734. 
ed  iil<o,  that  the  proof  of  the  value  of  such  (w)  N.  Y.  &.  Western  Tel.  Co.  ly.  Dry- 
animals,  articles,  goods,  or  things,  and  borg,  35  Tenn.  St.  298. 
the  amount  of  the  injury  done  thereto,  (iv)  Sea  ante,  p.  173,  note  (a), 
shall  in  all  cases  be  upon  the  person  claim- 
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creditors  of  the  common  debtor  obtain  the  first  attachment  and 
exhaust  the  assets  of  the  debtor, — which  would  not  have  been 
the  case  had  the  telegraph  company  performed  its  duty  within 
a  reasonable  time,  —  the  company  is  liable,  not  only  for  the  cost 
of  the  despatch,  but  for  the  amount  of  such  claim,  which  con- 
stitute the  natural  and  proximate  damages  resulting  from  the 
breach  of  contract,  (x)  But  it  is  denied  that  telegraph  com- 
panies are  common  carriers,  in  Kentucky,  (y) 

The  question  has  arisen,  whether,  where  a  reasonable  and 
legal  notice  has  been  given  to  the  sender,  there  still  rests  on  the 
carrier  thf  obligation  of  a  special  inquiry ;  so  that  without  such 
inquiry  the  sender  may  transmit,  or  the  passenger  may  take, 
his  goods  in  silence,  ancl  nave  them  covered  by  the  same 
responsibility  as  if  he  had  complied  with  the  notice,  and  had 
stated  the  extra  value  of  the  goods,  and  paid  the  extra  price. 
We  cannot  doubt  that  the  weight  of  authority,  as  of  reason 
and  of  justice,  is,  that  such  notice  makes  such  inquiry  unneces- 
sary, and  that  the  owner  of  the  goods  would,  in  such  case,  be 
considered  either  as  talcing  the  risk  upon  himself,  or  as  endeav- 
oring to  cast  it  fraudulently  upon  the  carrier,  (z) 


(r)  So  held  in  Parks  v.  Alta  Cal.  Tele-  sender  of  goods  therein  enumerated,  and 

graph  Co.  13  Cal.  422.     In  this  case  we  excecdint;  £10  in  value,  to  take  the  initia- 

havc  a  carefully  reasoned  decision  of  the  tive  by  ;;iving  notice  to  tlie  carrier  of  their 

Supreme  Court  of  that  ytate,  per /SriWiiv'n,  value  and  nature,  in  order  to  cliarge  the 

J.,  in  which  the  court  Ao/rf,  that  telegraph  latter  in  respect  to  tlicir   loss;    and  this 

companies,  in  contemplation  of  law,  are  whether   the   goods   be  delivered  at   the 

common  carriers,  and  are  subject  to  the  office  of  the  carrier  or  not.     Baxendale  v. 

rules  of  law  governing  the  same.  Hart,  9  E.  L.  &  E.  506,  6  id.  468,  6  Exch. 

()/)    Camp  u.  Western  Union  Tel.  Co.  769.  —  But    the    carrier  will    be    held    to 

6  Am.  Law  Reg.  443,  734.  very   strict    proof    that    the    notice    was 

[z]  It  would  be  of  no  avail  for  a  carrier  brought  to  the  knowledge  of  the  bailor, 
to  publish  a  notice  if  he  was  still  bound  to  Hollister  v.  Nowlen,  10  Wend.  234; 
make  a  s]iecial  inquiry;  fur  this  he  may  Brooke  v.  Pickwick,  4  Bing.  218;  Bean 
do  without  publishing  a  notice,  and  the  v.  Urecn,  3  Pairf  422  ;  Kiley  v.  Ilorne,  5 
bailor  must  inform  him  correctly,  at  his  Biug.  217;  Clayton  c.  Hunt,  3  Camp.  27; 
peril.  That  a  notice  brought  to  the  Cobilcn  v.  Bolton,  2  id.  108;  Buller  v. 
knowledge  of  the  bailor  dispenses  with  Hcane,  id.  415  ;  Kerr  v.  ^ViUan,  2  Stark, 
any  further  inquiry,  see  Batson  v.  Dono-  53  ;  I^avis  r.  Willan,  id.  279.  In  Cam- 
van,  4  B.  &•  Aid.  21  ;  INIarsh  c.  Home,  5  dun  &  Ambov  Railroad  Co.  !■.  Baldauf, 
B.  &  C.  322;  IJuff  V.  Budd,  3  Br.  &  B.  16  Penn.  St.  67,  where  the  notice  was  in 
177;  Han'is  v.  Packwood,  3  Taunt.  264;  the  English  language,  and  the  passenger 
Bodenham  o.  Bennett,  4  Price,  31  ;  Gar-  was  a  German,  who  did  not  understand 
nett  y.  Willan,  5  B.  &  Aid.  53;  SIcat  v.  English,  it  was  held  incumbent  on  the 
Fagg,  id.  342.  But  see  the  remarks  of  carrier  to  prove  that  the  passenger  had 
Branson,  J.,  contra,  in  Hollister  v.  Now-  actual  knowledge  of  the  limitation  in  the 
len,  19  Wend.  234.  So  under  the  Clar-  notice.  But  the  strongest  case  to  be 
riers  Act,  it  is  held  to  he  the  duty  of  the  found  upon  this  point  is  that  of  Brown 
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There  may  be  other  special  agreements  between  the  carrier 
and  his  passengers;  and  there  seems  to  be  some  tendency  to 
construe  them  precisely,  if  not  strictly.  Thus,  one  who  buys  a 
ticket  entitling  him  to  a  through  passage  for  a  reduced  price, 
cannot  require  the  railroad  (or  other  carrier)  to  take  him  up  at 
an  intermediate  point,  if  he  chooses  to  stop  at  one.  (a) 

Horse  railroads  have  been  recently  introduced  in  our  largei 
cities,  and  are  now  common.  In  the  cases  cited  below  interest- 
ing questions  are  considered  in  reference  to  the  authority  of  mu- 
nicipal governments,  to  permit  their  use  of  highways,  and  the 
construction  of  acts  exercising  this  authority,  (b)  They  are  un- 
doubtedly common  carriers  of  passengers,  and  their  rights  and 
obligations,  as  such,  must  be  much  the  same  with  those  of  the 
ordinary  railroad  companies. 


SECTION   XVI. 

OF   FRAUD. 

All  fraud,  or  wilful  misrepresentation,  or  intentional  conceal- 
ment, on  the  part  of  the  sender  of  goods,  or  of  the  passenger, 
extinguishes  the  liability  of  the  common  carrier,  so  far  as  it  is 
affected  by  such  misconduct;  and  this  must  be  equally  true 
whether  the  fraud  consists  in  the  disregard  of  a  notice,  or, 
where  there  is  no  notice  of  an  intention  to  cast  upon  the  car- 

V.  Eastern  Railroad  Co.,  11  Cush.  97;  constructive  notice  to  all.  Baxendale  v. 
This  was  an  action  of  assumpsit  for  lost  Hart,  9  E.  L.  &  E.  506,  6  id.  468,  6  Exch. 
luggage.  There  was  a  notice  printed  on  769.  —  So  the  notice  must  be  clear  and 
the  back  of  the  passage-ticket  given  to  the  explicit,  and  if  ambiguous  will  be  con- 
plaintiff,  that  the  defendants  would  not  be  strued  against  the  carrier.  Beckman  v. 
responsible  beyond  a  specified  sum;  but  Shouse,  5  Rawle,  179;  Camden  &Amboy 
no  other  notice  was  given,  nor  was  her  at-  Railroad  Co.  v.  Baldauf,  16  Penn.  St.  67  ; 
tention  called  to  this.  fleZc?,  that  if  a  com-  Barney  !.-.  Prentiss,  4  Har.  &  J.  317.  So 
mon  earner  can  limit  his  responsibility  in  if  there  are  two  notices,  he  will  be  bound 
this  way,  it  must  be  clearly  shown  that  by  the  one  least  beneficial  to  him.  Cob- 
the  other  party  is  fully  informed  of  the  den  v.  Bolton,  2  Camp.  108 ;  Munn  a. 
terras  and  eftect  of  the  notice ;  and  that  the  Baker,  2  Stark.  255. 
facts  in  this  case  did  not  furnish  that  cer-  (a)  Cheney  v.  B.  &  M.  R.  R.  Co.  11 
tain  notice  which  must  be  given  to  exon-  Met.  121. 

erate  such  carrier  from  his  liability.     This         (6)  Musser  v.  Fairmount  &  Arch  Street 

question  is  put  an  end  to  in  England  by  R.  Co.  7  Am.  Law  Reg.  284.     State  of 

the  Carrier?  Act,  the  mere  publication  in  New  York  v.  Mayor  &c.  of  New  York,  3 

pursuance  of  the  statute  being  held  to  be  Duer,  119. 
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rier  a  responsibility  which  he  is  not  obliged  to  assume,  which 
he  does  not  know  of,  and  against  which  he  cannot  therefore 
take  the  proper  precautions,  (c) 

Indeed,  the  principle  that  the  carrier  is  bound  only  by  a 
responsibility  which  he  knows  and  can  provide  for,  seems  to  be 
the  principal  cause  of  a  recent  modification  of  his  liability  in 
rc'j;pect  to  the  baggage  of  a  passenger,  which  appears  now  to 
be  quite  well  settled.  It  may  be  stated  thus:  the  common  car- 
rier of  passengers  is  not  liable  as  such  for  the  loss  of  their  bag- 
gage, beyond  that  amount  which  he  might  reasonably  suppose 
such  passenger  would  carry  with  him ;  nor  for  property  such  as 
is  not  usually  included  within  the  meaning  of  baggage.  Thus, 
not  for  goods  carried  by  way  of  merchandise ;  (d)  nor  for  a 
larger  sum  of  money  than  the  passenger  might  reasonably  take 
on    such    a  jom-ney      u-  his  expenses,  (e)     But  there  may  be 


(c)  Gibbon  v.  Pajnto;.,  4  Burr.  2298; 
Ki;ui-ii:'  ('.  Egjjlestoii,  Alevn,  9.3;  Tyly  v. 
MorrifC,  Carth.  48.5  ;  Aiioii.  cited  by  j'/ul,-, 
C.  J.,  in  aiur.^e  v.  Slur,  1  Vent.  2.38; 
Titchl)nrnc  v.  White,  1  Stra.  U.'j.  And 
see  Bal-on  v.  Donovan,  4  B.  &  Aid.  '2-2. 

{d)  Therefore  the  word  "  bafjn-ago  "  has 
been  held  not  to  include  a  trunk  contain- 
ing' valuable  merchandise  and  nothing 
else,  al(liou;;h  it  did  not  appear  that  the 
]i!ainTilV  liad  any  other  trunk  "with  hint. 
Pardee  v.  Drew,  25  Wend.  459.  So  in 
Hawkins  v.  Hoffman,  B  Hill  (N.  Y.),  .-)S(;, 
it  was  Jield,  that  the  term  "  baggaLie"  did 
not  eml)raee  samples  of  merchandise  car- 
ried by  a  passenger  in  a  trunk,  with  a  view 
of  enabling  him  to  make  bargains  for  the 
sale  of  goods.  But  in  Porter  r.  Hilde- 
brand,  14  Pcnn.  St.  129,  where  the  plain- 
tiff was  a  carpenter,  moving  to  the  State 
of  Ohio,  and  his  trunk  contained  carpen- 
ter's to.tis  to  the  value  of  S.')5,  which  the 
jury  found  to  be  tlie  roasunalile  tools  of  a 
carpenter,  it  was  lulj,  that  he  was  entitled 
to  recover  their  value.  See  also,  Dwiglit 
V.  Brewster,  1  Pick.  50;  Beekman  v. 
Shouse,  5  Kawle,  179;  Bomar  v.  Jlax- 
well,  9  Humph.  621  ;  Great  Northern  Kail- 
vvav  Co.  V.  Sliepherd,  9  E.  L.  &  E.  477, 
14  "id.  367,  8  Exch.  30;  Mad  River  & 
Lake  Erie  Railroad  Co.  v.  Pulton,  20 
Ohio,  318. 

(e)  Thus,  ill  the  case  of  Orange  County 
Bank  V.  Brown,  9  Wend.  85,  it  was  held, 
that  the  owner  of  a  steamboat  used  for 


carrying  passengers,  was  not  liaiile  for  a 
trunk,  containini;  upwards  of  SI  1,000  i(i 
bank-bills,  broughl  on  board  bv  a  passen- 
ger as  baggaL^e,  the  oliject  being  the  trans- 
portation of  nuni' v.  And  in  Hawkins  r. 
Holfnian,  6  Hm"(N.  Y.),  5S(i,  it  was 
doubted  liy  Branson  J.,  whether  money  to 
pay  travelling  expenses  could  be  included 
wiiliin  the  tei'jn  iiaggage.  '*  Men,'^  saj-s 
he,  "  iwnallr  caiTv  inoncy  to  ]iay  their 
travelling  expenses  about  thcii-  jiersons, 
and  not  in  their  trunks  or  bo.xes  ;  and  no 
contract  can  be  implied  lieyond  such  things 
as  arc  usually  carried  as  liagi;age.  It  is, 
however,  well  settled  that  a  traveller  may 
carry,  as  a  part  of  his  bagg-age.  a  reasona- 
ble amount  of  money  to  ]iay  his  expenses. 
Thus,  in  Jorilan  v.  Pall  iiiver  Railroad 
Co.  5  Cush.  69,  it  was  liehi,  tliat  common 
carriers  of  passengers  are  responsible  for 
money /lonayiVp  included  in  the  baggage 
of  a  passenger  for  travelling  expenses  and 
personal  use,  to  an  amount  not  exceeding 
what  a  prudent  person  would  deem  projicT 
and  necessary  for  the  purpose.  And 
Fliicher,  J.,  after  a  critical  examiinition  of 
the  case,  said  :  "  Upon  consideration  of  the 
whole  subject,  and  referring  to  the  cases, 
the  court  have  come  to  the  conclusion,  that 
money,  honajide  taken  for  tra\elling  ex- 
penses and  ]3ersonal  use,  may  properly  be 
regarded  as  forming  a  part  of  a  traveller's 
baggage.  The  time  has  been,  in  our 
country,  when  the  character  and  credit  of 
our  local  currency  were  such,  that  it  was 
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special  articles,  as  fishing  gear,  or  sporting  apparatus,  which  one 
carries  for  his  amusement ;  (/)  and  in  these  and  other  cases  it 
may  often  be  very  difficult  to  draw  the  line  between  what 
would  come  within  the  liability  of  the  carrier,  and  what  would 
not.  The  question  would  not  only  be  materially  affected  by 
circumstances,  but  is  one  of  those  upon  which  differenl;  individ- 
uals would  be  very  liJtely  to  differ  ;  and  it  is  perhaps  impossible 
to  fix  upon  any  thing  like  a  definite  standard.  But  the  principle 
is  plain  enough,  and  the  reason  and  justice  of  it  are  undeniable. 
And  the  difficulty  in  the  application  of  the  principle,  whether  by 
the  court  or  by  the  jury,  is  of  a  kind  which  must  often  occur  in 


expedient  and  needful,  for  persons  travel- 
ling; through  different  States,  to  provide 
themselves  with  an  amonnt  of  specie, 
which  could  not  conveniently  be  carried 
about  the  person,  to  defray  travelling  ex- 
penses. But  even  if  bills  are  taken  for 
this  purpose,  it  may  be  convenient  and 
suitable  that  they  should  be,  to  some 
amount,  placed  in  a  travelling  trunk,  with 
other  necessary  articles  for  personal  use. 
This  would  seem  but  a  reasonable  accom- 
modation to  the  traveller.  It  has  been  ob- 
jected, that  the  carrier  will  not  expect  that 
there  will  he  money  with  the  baugai^c,  and 
will  not  therefore  be  put  upon  his  guard. 
But  surely  a  canier  may  ^'L■rv  naturally 
understand  and  expect,  tliat  a  passenger 
will  place  Iiis  money  for  expenses,  oi'  some 
part  of  it,  in  his  trunk,  instead  of  carrying 
it  all  about  his  person ;  he  certainly  might 
as  naturally  expect  this  as  tliat  there 
wonld  be  jewels  or  a  watch  in  a  travelling- 
trunk,  for  which  articles  a  can'icr  has  been 
held  res]3onsible.  The  passenger  is  not 
bound  to  give  notice  of  the  contents  of  his 
trunk,  unless  particular  inquiry  be  made 
by  the  canier.  But  it  must  be  fully  under- 
stood tliat  money  cannot  be  considered  as 
baggage,  except  such  as  is  bona  Jide  taken 
for  travelling  expenses  and  pei-sonal  use, 
and  to  such  reasonable  amoimt  only  as  a 
pi-udcnt  person  would  deem  necessary  and 
proper  for  such  pitrpose.  But  money  in- 
tended for  trade,  or  business,  or  invest- 
ment, or  for  transportation,  or  any  other 
pur])ose  than  as  above  staled,  cannot  be 
regarded  as  baggage."  See  to  the  same 
effect  Weed  v.  S.  &  S.  Kailroad  Co.  19 
Wend.  .')34 ;  Bomar  v.  Maxwell,  9  Humph. 
621 ;  Johnson  v.  Stone,  11  Humph.  419. 

(/)  "If  one  has  books  for  his  instruc- 
tion or  amusement  by  the  way,  or  carries 


his  gun  or  fisliing  tackle,  they  would  un- 
doubtedly fall  within  the  term  baggage, 
because  they  arc  usually  carried  as  such." 
Per  Bronson,  J.,  in  Hawkins  v.  Hoffman, 
6Hill(N.  Y.),.586.  So  in  Brooke ;;.  Pick- 
wifk,  4  Bing.  218,  and  McGill  v.  Rowand, 
3  Penn.  St.  451,  can-iers  were  held  responsi- 
ble for  lailies'  trunks  containing  apparel 
and  jewels.  So  in  Woods  i;.  Devin,  13  III 
74G,  a  common  c-aviiir  of  passengers  was 
/((/(/  liable  for  the  loss  of  a  pocket-pistol 
and  a  jiair  of  duelling  pistols,  contained  in 
a  carpet-bag  of  a  passenger,  which  was 
stolen  out  of  the  ])nssession  of  the  carrier. 
And  in  Jones  v.  Voorhocs,  10  Ohio,  145, 
it  was  lu'lil,  rhat  a  gold  watch  of  the  value 
of  iiiiiety-Kve  dollars,  was  a  part  of  a  trav 
ellcr's  b;igg.itie,  and  his  trunk  a  propei 
jilacc  to  carry  it  in.  But  see  Bomar  v 
Maxwell,  9  Humph.  621,  where  the  plain- 
tiff's trunk  contained  "  a  silver  watch, 
worth  about  thirty-five  dollars  ;  also,  med- 
icines, Jiandcuffs,  locks,  &c.,  worth  about 
twenty  dollars,"  and  the  court  said 
"  The  watch  alleged  to  have  been  in  the 
trunk,  clearly  does  not  fall  within  the 
meaning  of  the  term,  baggage ;  and  much 
less  the  handcuff's,  locks,  &c. ;  these  cer- 
tainly do  not  usually  constitute  part  of  a 
gentleman's  wardrobe,  nor  is  it  perceived 
how  they  are  necessary  to  his  personal 
comfort  on  a  journey  in  a  stage-coach." 
In  Parmelee  v.  Fischer,  22  111.  212,  it  is 
laid  down,  that  damages  may  be  assessed 
for  such  articles  of  necessity  and  conven- 
ience as  passengers  usually  carry  for  per- 
sonal use,  comfort,  instruction,  amusement 
or  protection,  having  regard  to  the  length 
and  object  of  their  journeys,  and  in  Davis 
V.  Mich.  S.  &  N.  Ind.  R.  K.  Co.  id.  278, 
it  was  held,  that  a  revolver  is  included  in 
personal  baggage. 
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the  administi-ation  of  the  law.  It  must  always  be  a  question  of 
mixed  law  and  fact,  where  the  court  state  the  principle,  and 
illustrate  its  bearing  upon  the  case  at  bar,  as  they  see  fit,  and 
the  jury  apply  the  principle  so  stated  as  they  best  can. 


SECTION    XVII. 


OF   THE   EVIDENCE    OF   LOSS. 

In  regard  to  the  proof  of  the  contents  of  a  passenger's  trunk, 
lost  by,  or  while  in  charge  of,  a  common  carrier,  the  prevailing 
American  authority  holds  that  the  liability  of  the  carrier  for 
some  amount  having  been  established  aliunde,  the  plaintiff  is  a 
competent  witness  ex  necessitate,  to  prove  the  contents  of  his 
trunk,  and  their  value,  (g-)  From  the  same  necessity,  the  wife 
of  the  owner  has  been  admitted  to  prove  the  same  facts.  (A) 
But  the  rule  for  the  admission  of  such  evidence  does  not  extend 
further  than  to  the  proof  of  such  goods  or  baggage  as  being 
commonly  carried  in  a  traveller's  trunk,  may  be  expected  to  be 
there,  [i)  In  Massachusetts,  it  was  formerly  held  that  the  com- 
mon-law rule  prevailed,  and  neither  the  owner  nor  his  wife  could 
be  a  witness  in  an  action  brought  by  the  owner,  {j)     Such  is 

(.9)    Sneicler   v.  Geiss,   1    Yeates,   34;  (j)  Snow  0.  Eastern  Railroad  Co.  12 

Clark  V.  Spence,  10  Watts,  335  ;  Oppen-  Met.  44.     In  this  case  Hulibard,  J.,  said  : 

heimer  v.  Edney,  9  Humph.  38.5  ;  Johnson  "  To  admit  the  plaintiff's  oath,  in  cases  of 

V.  Stone,  11  id.  419  ;  Whitesell  v.  Crane,  this  nature,  would  lead,  we  think,  to  much 

8  W.  &  S.  369 ;  Blad  River  R.  R.  Co.  v.  greater  mischiefs,   in  the   temptation   to 

Eulton,  20  Ohio,  318  ;  Sparr  v.  Wellman,  frauds  and  peijurios,  than  can  arise  from 

11  Mo.  230.  excludinfj  it.     If  the  party  about  to  travel 

(A)  McGill  u.Rowand,3  Penn.  St.4.51 ;  places  valuable  articles  in   his   trunk,  he 

Mad  River  R.  R.  Co.  c.  Eulton,  20  Ohio,  should  put  them  under  the  special  charge 

318.  of  the  carrier,  with  A  statement  of  what 

(i)  Mad  River  R.  R.  Co.  v.  Fulton,  20  they  are,  and  of  their  value,  or  provide 
Ohio,  318.  Therefore  it  has  been  held  other  evidence,  beforehand,  of  the  articles 
not  to  extend  to  "  medical  books,  medi-  taken  by  him.  If  lie  omits  to  do  this  he 
cines,  surgical  instruments,  and  chemical  then  takes  the  chance  of  loss,  as  to  the 
apparatus."  Pudor  v.  B.  &  M.  Railroad  value  of  the  articles,  and  is  guilty,  in  a 
Co.  26  Me.  458.  And  see  Bingham  v.  degree,  of  negligence  —  the  veiy  thing 
Rogers,  6  W.  &  S.  495.  The  cases  of  with  which  ho  attempts  to  charge  "the  car- 
Dibble  V.  Bro^vn,  12  Geo.  217,  and  Doyle  rier.  Occasional  evils  only  have  occurred 
V.  Kiser,  6  Ind.  242,  illustrate  almost  the  from  such  losses,  through  failure  of  proof; 
whole  law  concerning  the  liability  of  the  the  relation  of  carriers  to  the  party  being 
canricr  for  the  baggage  of  a  passenger.  such  that  the  losses  are  usually  adjusted 
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now  the  law  in  South  Carolina.  (A;)  But  a  statute  of  Massa- 
chusetts, passed  since  the  decision  above  referred  to,  permits  the 
plaintiff  to  put  in  evidence  in  the  case  a  description  list,  sworn 
to  by  him.  (I) 


by  compromise.  And  there  is  nothing  to 
lead  us  to  innovate  on  the  existing  rules 
of  evidence.  No  new  case  is  presented ; 
no  facts  which  have  not  repeatedly  occur- 
red ;  no  new  combination  of  circumstan- 
ces." —  See  further  on  this  question,  the 
editor's  note  to  Great  Northern  Eailway 


Co.  V.  Shepherd,  9  E.  L.  &  E.  477,  s.  a 
8  Exch.  30,  and  1  Greenl.  Ev.  348. 

(i)  Dill  V.  Railroad  Co.  7  Rich.  L.  158. 

{I)  Supp.  to  R.  S.  c.  147,  §  5  (1851). 
But  a  statute  of  1856,  allowing  the  parties 
to  suits  to  testify,  would  seem  to  settle  this 
definitely. 


VOL.    II. 


17 
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CHAPTER  XII. 

OF  THE  LAW  OF  SHIPPING. 
SECTION    I. 

OF   THE   BUILDING   AND    OWNERSHIP    OF  A   SHIP. 

A. — Of  a  Building  Contract. 

This  contract  may  be  whatever  the  parties  to  it  choose  to 
make  it.  Thus,  one  who  desires  to  own  a  ship,  may  propose 
to  supply  the  builder  with  all  requisite  materials,  the  builder  to 
do  for  him  all  the  requisite  labor.  The  ship  would  then  never 
be  the  buUder's,  but  would  from  the  beginning  belong  to  him 
for  whom  it  is  built.  Ships  are  not  however  often  built  in  this 
way.  The  builder  usually  constructs  the  vessel  for  one  of  four 
purposes.  Either  to  supply  an  order,  or  to  execute  a  contract, 
which  may  be  regarded  as  substantially  the  same  thing,  or  to 
sell  it  to  some  purchaser  who  may  desire  to  buy  it,  or  to  own  it 
himself. 

One  important  question  has  arisen  about  which  the  cases  are 
in  much  conflict.  K  a  ship  be  buUt  on  a  building  contract,  and 
the  price  is  to  be  paid  by  instalments,  does  each  instalment 
when  paid  purchase  the  fabric  as  it  then  exists,  passing  the 
property  absolutely  to  the  purchaser,  subject  only  to  the  lien 
which  the  builder  has  for  the  purposes  of  finishing  the  ship. 

The  cases  on  this  subject  are  in  much  conflict.  In  the  earlier 
English  cases  much  reference  is  made  to  provisions  in  the 
English  statutes  and  usages  as  to  builders'  certificates  and  the 
grand  bill  of  sale,  which  do  not  exist  in  our  own.  We  con- 
sider, however,  that  the  law  is  now  well  settled,  especially  in 
this  country  and  by  recent  cases.     If  it  be  the  intention  of  the 
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parties  that  the  builder  should  sell  and  the  purchaser  buy  the 
ship  before  it  is  completed,  and  at  different  stages  of  its  progress, 
and  a  bargain  is  made  sufficiently  expressive  of  this  intention, 
there  is  no  reason  whatever  why  the  law  should  not  enforce 
such  a  bargain.  But  no  such  bargain  would  be  implied  from 
the  mere  fact  that  payment  is  to  be  made  by  instalments, 
whether  they  are  gi-aduated  merely  on  tiijie,  or  on  the  state  or 
condition  or  progress  of  the  ship.  Nor  would  this  implication 
arise  from,  or  be  greatly  aided  by,  the  employment  by  the  pur- 
chaser of  a  superintendent.  These  facts  might  assist  in  identi- 
fying the  structure,  or  sustaining  an  action  for  a  breach  of  the 
contract ;  and  they  might  bear  on  the  amount  of  damages. 
But  they  would  not  be  sufficient  to  prove  an  actual  sale  and 
transfer  of  the  property  by  the  payment  of  an  instalment,  so 
that  after  such  payment,  if  the  property  were  lost  or  destroyed, 
it  would  be  the  loss  of  the  purchaser,  (a) 

At  the  same  time,  it  appears  to  be  decided,  that  payment  of 
instalments  imposes  upon  the  builder  an  obligation  to  finish 
and  deliver  under  his  contract  the  identical  vessel,  (b) 

The  original  bill  of  sale  by  which  the  builder  transfers  the 
ship  to  the  first  purchaser,  whether  built  by  contract  or  other- 
wise, is  called  in  England  the  Grand  Bill  of  sale,  (c)  and  is  dis- 
tinguished by  this  name  from  subsequent  bills  of  sale  —  made 
by  the  purchaser  or  his  transferees ;  but  we  have  no  such  dis- 
tinction in  this  country,  (d) 

(a)  Wood  V.  Bell,  5  Ellis  &  B.  772,  34  certain  rate,  is  neither  a  sale  nor  a  raort- 
Eng.L.  &Eq.  178,  affirmed  in  thcExche((-  gage  or  pledge,  and  transfers  no  property 
uer  Chamber,  6  Ellis  &B.  355,  36 Eng.L.&  in  the  vessel,  although  the  advances  are 
Eq.  1 48 ;  Baker  o.   Grav,  17   C.  B.  462,  made.     Bonsey   v.   Amee,   8   Pick.   236. 
34  Eng.  L.  &  Eq.  387  ;  VVoods  i:  Russell,  See  Reid  v.  Fairbanks,  13  C.  B.  692,  24 
5  B.  &  Aid.  942 ;  Battersby  v.  Gale,  cited  Eng.  L.  &  Eq.  220.     Where  the  property 
4  A.  &  E.  458 ;  Atkinson  v.  Bell,  8  B.  &  passes  before  the  completion  of  the  ship, 
C.  277,  282 ;  Clarke  v.  Spence,  4  A.  &  E.  tlie  builder  has  a  common-law  lien,  a  right 
448  ;  Laidler  y.  Burlinson,  2  JI.&  W.  602;  of  possession  to  finish  her  and  earn  the 
Andrews  o.  Durant,  1  Kern.  35  ;   Merritt  full  price.     Woods  v.  Russell,  supra. 
V.  Johnson,    7   Johns.   473 ;   Johnson   v.         (6)  Andrews  v.  Durant,  1  Kern.  35. 
Hunt,  11  Wend.  135;  Jloody  «.  Brown,         (c)  Abbott  on  Shipping,  3.   In  England 
34  Maine,  107.     A  conveyance  of  the  keel  the  grand  bill  of  sale  is  necessary  to  the 
after  it  is  laid  vests  the  property  of  it  in  the  transfer  of  a  ship  at  sea.    Atkinson  v.  Ma- 
vendee,  and  draws  after  it  .all"  .subsequent  ling,  2  T.  R.  462 ;  Gordon  v.  East  India 
additions.     Glover  v.  Austin,  6  Pick.  209.  Co.  7  T.  R.  228,  234. 
See  also,  Sumner  v.  Hamlet,  12  Pick.  76,         (d)  Portland  Bank  v.  Stacey,  4  Mass. 
82.     An   agreement  to   pledge   a  vessel  661;  Wheeler  y.  Sumner,  4  Mason,  183; 
building  to  cover  certain   advances,  and  Morgan  v.  Biddle,  1  Yeates,  3. 
that  the  pledgee  may  purchase  her  at  a 
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The  builder  should  deliver  his  certificate  to  the  fijst  owner, 
and  the  owner  give  it  to  the  collector,  as  required  by  the  Statute 
of  Registration,  (e) 


B.  —  Of  the  liens  of  Material  Men. 

Formerly,  builders  of  ships,  as  weU  as  those  who  repaired, 
equipped,  or  supplied  them,  were  called  material  men;  (/)  and 
this  somewhat  peculiar  phrase  has  been  in  use  as  a  term  of  the 
law  merchant  for  some  centuries.  Now,  however,  the  phrase 
is  confined,  perhaps  in  law,  and  certainly  in  practice,  to  those 
who  repair  the  ship,  or  furnish  her  with  supplies,  or  do  any  work 
about  her  necessary  for  her  seaworthiness  and  complete  equip- 
ment, {g)  By  the  maritime  law  of  Europe,  and  by  the  Roman 
civil  law,  material  men  have  a  lien  on  any  ship  which  they 
repair  or  supply,  (/t)  The  reason  of  this  is  obvious.  Ships  are 
often  at  a  distance  from  their  owners  when  they  need  and  have 
these  repairs  or  supplies,  and  therefore  persons  who  furnish  them 
should  have  a  demand  against  the  ship  itself,  without  being 
obliged  to  recur  to  the  owners.  There  is  also  another  reason ; 
and  it  is  that  ships  may  be  owned  by  persons  who  are  unknown 
to  the  material  men.  For  these  two  reasons,  the  civil  law  and 
the  general  maritime  law  gives  to  material  men  this  lien  upon 
all  ships,  without  any  distinction  between  foreign  and  domestic 
vessels.  In  this  country,  however,  it  would  seem  that  the  first 
reason  only  has  any  influence  ;  for  with  us  the  maritime  hen  is 
limited  to  foreign  vessels,  (t)  But  in  this  respect,  as  in  the  gen- 
eral application  of  the  law  merchant,  our  states  are  considered 
as  foreign  to  each  other,  [j) 

(e)  Act  of  1792,  u.l,  ^  8,1  XJ.  S.  Stats,  tit.   14,  .art.   16;    The  General  Smith,  4 

at  Lar^'C,  291.  Wheat.  438;  The  l\\'stor,  1   Sumner,  7.3; 

(/)  Jacohscn'.?  Sea  Laws,  .j.i7,  note;  The  Younu' iNIechanie,  2  Curtis,  C.  C.  404. 

Sir  Lcoline  .leukins  as  cited  by  Lord  Stew-  (/)  In  tiie  cnse  of  a  domestic  vessel,  by 

ell  in  The  Neptune,  3  Ilauf^.  Adm.  142.  the    maritime  law  as  now  settled  in  this 

(fi)  Tluis  it  has  lieen  lield,  that  no  lien  country,  the  lion  depenils  on  possession, 
exists  by  the  maritime  law  for  the  building  Tlie  General  Smith,  4  Wheat.  438  ;  Tire 
of  a  vessel  People's  Ferry  Co.  v.  Beers,  St.  Jafro  de  Cuija,  9  id.  409.  But  'in  tlie 
20  How.  393  ;  lioaeh  v.  Chapman,  22  case  of  foreign  ships,  the  lien  does  not  de- 
How.  129.  See  The  Rieliard  Bnsteed,  pend  on  possession.  The  Jerusalem,  2 
Sprague,  441,  for  .an  able  decision  in  favor  Gallis.  34.:  ;  Zane  u.  The  Brig  President, 
of  the  jnrisilictiou  in  such  a  case.  4  Wash.  C.  C.  453. 

(A)  Dig.  14, 1,  1 ,  Ord.  de  la  Mar.  liv.  1,  (j)  Pratt  v.  Reed,  19  How.  359 ;  Tha 
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Persons  employed  about  a  vessel  may  have  in  fact  either  of 
three  liens,  or  in  some  instances  all  of  them,  which,  though  quite 
distinct  in  their  origin,  and  somewhat  so  in  their  operation,  are 
sometimes  confounded  together.  One  of  these  is  the  common- 
law  lien  of  a  bailee.  The  second  is  the  maritime  lien  of  mate- 
rial men.  And  the  third  is  the  statutory  lien  of  workmen  and 
mechanics. 

By  the  fii-st,  a  builder  of  a  ship  belonging  to  another  person, 
or  any  person  making  repairs  upon  a  ship,  if  for  this  purpose  he 
has  possession  of  the  ship,  has  a  common-law  lien  upon  her  for 
his  charges,  and  may  retain  his  possession  to  enforce  this  lien. 
And  this  lien  may  be  enforced  in  admiralty,  so  far  as  repairs  are 
concerned,  (k)  But  if  possession  of  the  ship  is  parted  with,  this 
lien  is  lost.  (I) 

The  maritime  lien  of  material  men  is  widely  extended  in  ad- 
miralty, and  our  admiralty  courts  claim  and  exercise  a  full  ju- 
risdiction over  all  claims  and  questions  arising  under  this  lien. 
They  require,  however,  evidence  that  the  supplies  and  repairs 
were  obtained,  and  that  they  could  not  have  been  obtained  up- 
on the  personal  responsibilities  of  the  owners,  without  security 
on  the  vessel ;  (m)  although  it  is  not  necessary  that  the  vessel 
should  in  terms  be  made  liable  for  the  payment,  (n)  Hence,  al- 
though the  vessel  is  in  a  foreign  port,  if  the  owners  are  present  or 
have  an  agent  present,  ready  to  advance  or  pay  for  whatever  may 
be  necessary,  there  is  no  lien,  (o)  And  although  the  general  rule 
confines  this  lien  to  a  foreign  vessel,  yet  if  a  vessel  is  in  her 
home  port,  and  is  there  held  out  by  her  owners  as  a  foreign  ves- 

Brig  Nestor,  1   Sumner,  73.      This  doc-  material  men  who  repair  a  vessel,  retam 

trine  grew  out  of  a  dictum  in  The  General  possession  of  her  and  claim  a  common-law 

Smith,  4  Wheat.  438,  but  it  may  now  be  lien  for  the  repairs  made,  they  cannot  add 

considered  as  settled.     In  Beach  v.  Sch.  to  this  charge  the  expense  of  keeping  the 

Nativq,  U.  S.  D.  C,  N.  Y.,  it  is  said,  on  vessel,  since  they  keep  her  for  their  own 

the  authority  of  a  remark  in  Pratt  v.  Reed,  benefit.     Somes  v.  British  Empire  Ship- 

19  How.  359,  that  as  the  master  would  ping  Co.,  H.  of  Lords,  2  Law  Times,  N.s. 

have  no  power  to  give  a  bottomry  bond  547. 

where  the  vessel  belonged  to  an  adjoining  (l)  See  cases  supra,  note  (t). 

State,  and  as  the  necessity  which  author-  (m)  Pratt  v.  Reed,  19  How.  359;  The 

izes  the  giving  a  bond  difters  from  the  ne-  Sarah  Starr,  Sprague,  453.     See  Beach  v. 

cessity  authorizing  the  imposition  of  a  lien  Sch.  Native,  U.  S.  D.  C,  N.  Y.,  cited  su- 

onlyin  respect  to  the  maritime  interest, no  pra,  note  (J). 

lien  could  be  imposed  in  such  a  case.  (n)  The  Sea  Lark,  Sprague,  571. 

(k)  The  General  Smith,  4  Wheat.  438,  (o)  Boreal  v.  The  Golden  Rose,  Bee, 

per  Story,  J. ;  The  Sch.  Marion,  1   Story,  131. 
68 ;  Peyroux  v.  Howard,  7  Pet.  324.    If 
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sel,  material  men  who  have  repaired  or  supplied  her  in  that  be- 
lief, will  have  a  lien  which  admiralty  will  enforce,  (p  )  The 
residence  of  the  owners  of  the  vessel  and  not  that  of  the  furnish- 
er, is  to  be  looked  to  in  determining  whether  the  vessel  is  a  do- 
mestic one  or  not.  Therefore  if  the  vessel  is  in  her  home  port, 
no  lien  exists  for  the  supplies  there  furnished,  although  the  fur- 
nisher resides  and  does  business  in  another  State,  (q) 

The  third  or  statutory  lien  is  of  course  defined  and  determin- 
ed by  the  statutes  of  each  State,  and  to  these  statutes  we  must 
refer.  Some  of  the  more  important  results  of  adjudications 
determined  under  them  are  as  follows. 

In  Maine,  the  lien  attaches  to  the  vessel  while  building, 
and  continues  for  four  days  after  she  is  launched;  and  if  the 
materials  are  sold  on  a  credit  which  reaches  beyond  the  four 
days,  there  is  no  lien,  (r)  The  materials  must  actually  go  into 
the  ship  and  make  a  part  of  it  when  finished,  (s) 

In  Massachusetts,  under  the  statute  of  1855,  it  has  been  held, 
that  the  materials  must  be  specifically  furnished  to  be  used  in  a 
particular  vessel,  in  order  to  give  a  lien  on  that  vessel,  and  it 
is  not  enough  that  they  were  so  used,  if  not  furnished  for  that 
vessel,  (t)  And  a  petition  cannot  be  filed  in  the  State  court  un- 
til the  sum  has  remained  unpaid  sixty  days  after  it  was  due.  {u) 
But  this  is  not  so  in  admiralty,  (v)  Under  the  Massachusetts 
statute  of  1848,  the  term  "  construction"  has  been  held  to  ex- 
tend to  alterations  of  a  vessel,  [w) 

In  New  York,  the  lien  of  the  builder  attaches  only  when  the 
fabric  assumes  the  form  of  a  ship,  (x)  and  the  creditor  loses  his 
lien  by  permitting  the  vessel  to  sail  without  enforcing  it,  but 
sailing  on  a  trial  trip  only  is  not  a  departure  with  this  effect,  (p) 
Nor  is  it  one  if  she  leaves  the  State  fraudulently ;  at  a  time  when 

(p)  The  St.  Jago  de  Cuba,  9  Wheat,  uto  does  not  embrace  tools  used  by  tlie 

409.    See  also,  Mussoii  u.  Falos,  16  Mass.  workmen.     The  Kearsai-,ie,  Ware,  ad  ed. 

332.  546,  nor  materials  furnished  for  the  moulds 

(<])  The  Ehza  Jane,  Sprngue,  152.  of  ttie   ship.     Ames  v.  Dyer,  41    Maine, 

(?-)  Scudder  w.  Ball^am,  40  JVlaino,  291.  397. 
See   also,  Tlic  Kearsarge,  Ware,  2d  ed.         (t)  Rogers   v.   Currier,   13    Gray,  129. 

546,  550.  But  see  The  Antarctic,  Sprauue,  206. 

(s)   Taggart  v.  Buckmore,  21  Law  Rep.         (u)  Tyler  v.  Currier,  10  Gray,  54. 
51.     See  also,  The  Young  Sam,  U.  S.  C.  (i>)  The  Richard  Busteed,  Sprague,  141. 

C,  20  Law  Reporter,  608  ;  Sewall  v.  The         (;«)  The  Ferax,  Sprague,  180. 
Hull  of  a  New  Ship,  Ware,  2d  ed.  565  ;  The         (x)  Rhillips  v.  Wright,  5  Sandf.  342. 
Kiersage,  2  Curtis,  C.  C.  421.     The  stat-         (^j  Hancox  v.  Dunning,  6  Hill,  494. 
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not  legally  liable  to  arrest,  (z)  Wood  for  fuel  is  held  in  New 
York  not  to  be  included  in  the  term  "  supplies  "  (a)  but  to  come 
within  the  term  "  stores."  (b) 

In  Missouri,  the  hire  of  a  barge  by  the  owners  of  a  steamer, 
the  barge  being  necessary  for  her  equipment,  is  regarded  as  a 
"  material  "  for  which  there  is  a  lien,  (c) 

In  Michigan,  there  is  no  lien  for  supplies  furnished  while  a 
vessel  is  building,  (d) 

If  repairs  are  made  or  goods  supplied  on  a  credit,  it  has  been 
said  that  the  credit  prevents  a  lien,  (e)  But  this  is  not  neces- 
sarily the  case,  nor  would  it  be  true  unless  the  credit  were  in 
its  nature  inconsistent  with  the  lien  or  destructive  of  it.  (/ ) 
If  a  laborer  employed  generally,  by  one  engaged  on  a  vessel, 
works  sometimes  on  the  vessel  and  sometimes  elsewhere,  he 
has  no  lien  for  that  part  of  his  work  given  to  the  vessel,  (g) 

The  lien,  whether  given  by  maritime  law  or  by  a  state  stat- 
ute, may  be  enforced  against  the  vessel,  although  she  is  owned 
by  government ;  and  in  the  same  way  as  if  she  were  owned  by 
a  private  citizen,  (h) 

Formerly,  aU  who  had  a  lien  on  a  ship  by  a  State  statute 
might,  on  the  authority  of  many  decisions,  enforce  that  lien  in 
the  admiralty  courts  sitting  in  that  district.  Recently,  how- 
ever, by  a  rule  of  the  Supreme  Court,  the  right  of  action  in 
case  of  supplies,  repairs,  or  other  necessaries  furnished  to  a 
domestic  ship,  has  been  confined  to  a  proceeding  in  perso- 
nam, (i)     It  may  be  said  generally,  that  this  rule  of  the   Su- 

[z]  The  Steamboat  Joseph  E.  Coffee,  Antarctic,  Sprague,  206 ;  The  Sam  Slick, 

Olcott,  Adm.  401.  Sprague,  289. 

(a)  Johnson   v.   Steamboat  Sandusky,  (,</)  The  Calisto,  Davcis,  29,  rf.  c.  nom. 

5  Wend.  510;  The  Fanny,  cited  Abbott,  Ecad  u.  Hull  of  a  New  Brig,  1   Story, 

Adm.  185.  244. 

(i)   Crooke   v.  Slack,  20   Wend.  177;  (A)  The  Revenue  Cutter,  No.  1,  U.  S. 

The  Alida,  Abbott,  Adm.  173,  185.  D.  C,  Ohio,  21  Law  Reporter,  281.     In 

(c)  Amis  V.  Steamboat  Louisa,  9  Mo.  Briggs    v.    A   Light    Boat,    Sup.     Jud. 

621  ;  Gleim  V.   Steamboat   Belmont,    11  Ct.    Mass.    1863,   it   was   held,   where   a 

jio^  112.  light    boat   was   built  under   a   contract 

id]  Lawson  v.  Higgins,  1  Mann.  Mich,  with  the  goTcrnment,  the  title  not  to  vest 

225.  until  the  vessel  was   completed  and   ac- 

\e)  Zane    v.   The    Brig    President,    4  cepted,  that  a  lien  was  created  while  build- 

Wasli.  C.  C.  453-  '°S>  ^'"^  ^''^  government  took  her  subject 

,'/■)  Pevroux  v.  Howard,  7  Pet.  324,  to  the  lien. 

344  •  TheBrig  Nestor,  1  Sumner,  73,  80  ;  (i)  The    12th    Admiralty    rule    which 

Remnants  in  Court,  Olcott,  Adm.  382;  went   into   effect  May  1,   18.59    provides 

The  Kearsarge,  Ware,  2d  ed,  546 ;  The  that    "  In  all  suits   by  material  men  for 


264  THE   LAW   OF   CONTEACTS.  [BOOB.  m, 

preme  Court,  which  gives  a  lien  to  material  men  for  supplies  or 
repairs,  or  other  necessaries,  by  its  very  language,  confines  this 
proceeding  to  material  men.  And  it  has  been  held,  as  an  effect 
of  this  limitation,  that  where  the  law  of  a  State  gave  this  lien 
to  a  wharfinger,  yet,  because  he  was  not  a  material  man,  admi- 
ralty could  not  enforce  his  lien,  (j) 

It  must  be  true,  however,  that  admiralty  courts,  in  applying 
statutory  provisions  and  enforcing  liens  created  by  them,  would 
be  governed  by  the  terms  of  the  statute ;  (k)  but  although  the 
case  might  not  come  within  their  jurisdiction  except  by  force  of 
the  statute,  in  construing  its  terms  where  they  were  at  all  doubt- 
ful, they  would  be  influenced  by  the  principles  of  admiralty 
jmisprudence,  which  are  always  those  of  equity.  (I) 

It  may  be  convenient  to  add,  that  a  person  who  lends  money 
for  the  use  of  a  foreign  ship,  has  the  same  Hen  in  admiralty  as 
a  material  man.  (m)  But  stevedores,  (w)  or  persons  employed 
to  see  to  a  vessel's  safety,  ventUation,  &c.,  (o)  or  to  scrape  her 
bottom  preparatory  for  coppering,  [p)  or  for  other  similar  labor, 
or  having  charges  against  a  vessel  for  advertising,  {q)  or  for 
services  as  ship-broker  in  making  or  drawing  contracts,  have  no 
lien,  (r) 

As  the  word  "  necessary"  constantly  occurs  in  determining  this 
lien,  it  may  be  said  that  admiralty  regards  it  as  necessary  in 
the  sense  which  suffices  for  this  lien,  if  the  repairs  or  supphes 


supplies,  or  repairs,  or  otiier  necessaries  The  Bark   Chusan,   2   Story,   455,  462  ; 

for  aforeign  sliip,or  for  ashipinaforeisn  The  Robert  Fulton,  1  Paine,  620,  626; 

port,  the  libellant  may  proceed  against  the  The  Calisto,  Daveis,  29,  33. 

sliip   and  freight  in   rem,  or  against  the  (/)   See  The  Richard  Busteed,  Sprague, 

master  or  owner  alone  in  personam.     And  449. 

the  like  proceeding  in  personam,  hut  not  (m)    Davis  v.  Child,  Daveis,  71.    See 

in  rem,  shall  apply  to  eases  of  domestic  also,  The  Sophie,  1  W.  Rob.  368. 

ships,  for  supplies,  repairs, or  other  neccs-  [n)'  The  Amstel,  Blatchf.  &  H.  Adm. 

earies."  21   How.      In  Maguire  v.  Card,  215;   The  Bark  Joseph  Cunard,  Olcott, 

21  How.  251,  the  court,  after  mentioning  Adm.  120  ;  jVI'Dermott  v.  The  S.  G.  Ow- 

the  new  rule,  said :  "  We  have  determined  ens,  1   Wallace,  C.  C.  370 ;  Cox  v.  jVIur- 

to  leave  all  these  liens  depending  upon  rav,  Abbott,  Adm.  340. 

State   laws,  and  not  arising  out   of  the  \o)  Gurney  v.  Crockett,  Abbott,  Adm. 

maritime  contract,  to  be  enforced  by  the  490. 

State  courts."     See  also,  for  the  reasons  (p)    Bradley  v.   BoUes,  Abbott,  Adm. 

and  objects  of  the  new  rule.  The  Steamer  569. 

St.  Lawrence,  1  Black,  522.  [q)  The  Bark  Joseph  Cunard,  Olcott, 

(j)  Russel  V.   The  Asa  R.    Swift,    1  Adm.  120. 

Newb.  Adm.  553.  (r)  Tlie  Gustavia,  Blatchf  &  H.  Adm, 

(i)  The  General  Smith,  4  Wheat.  438  ;  189 
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were  such  as  a  careful  or  prudent  owner  would  make  or  supply- 
to  his  own  vessel,  (s) 


C. — Of  Owners. 

Any  person  may  become  an  owner  of  a  ship  in  the  same  way  as 
of  any  other  chattel,  unless  some  peculiar  means  or  process  is  re- 
quired by  law.  It  is  undoubtedly  true,  that  ships  are  always  or  al- 
most always  sold  by  a  written  instrument.  But  we  cannot  admit 
that  this  usage,  however  ancient,  general,  or  reasonable,  has  the 
force  of  law.  And  we  apprehend  that  the  Registration  Acts  of 
this  country  only  deny  the  privileges  of  an  American  ship  to  a 
vessel  transferred  without  writing  or  not  registered,  leaving  the 
question  of  the  validity  of  the  sale  for  aU  other  purposes,  to  be 
determined  by  the  common  law,  or  the  law  merchant,  {t)  But 
the  act  of  1850,  ch.  27,  (m)  provides,  that  "  no  bill  of  sale,  mort- 
gage, hypothecation,  or  other  conveyance  of  any  vessel,  or  part 
of  any  vessel  of  the  United  States,  shall  be  valid  against  any 
person,  other  than  the  grantor  or  mortgagor,  his  heirs  and  de- 
visees, and  persons  having  actual  notice  thereof ;  unless  said  biU 
of  sale,  mortgage,  hypothecation,  or  conveyance,  be  recorded  in 
the  office  of  the  collector  of  the  customs,  where  such  vessel  is 
registered  or  enrolled."  Possibly  questions  may  be  raised  as  to 
the  construction  of  this  statute,  {v)  or  even  as  to  its  consti- 
tutionality, {w)  We  are  however  disposed  to  hold  it  as  now 
established,  and  as  limiting  the  effect  of  a  sale  of  a  vessel,  with- 


(s)  The  Alexander,  1  W.  Rob.  346.  Justice  Clifford,  in  the  case  of  The  Brig 

(t)  Weston  a.  Penniman,  1  Mason,  .317  ;  Martha  Washington,   U.  S.  C.  C.  Maine, 

The  Oriole,  Sprague,  31 ;  Taggard  v.  Lo-  25   Law  Reporter,  22.     This  case  hold,s 

ring,  16  Mass.  336,  340  ;  Bixby  v.  Frank-  that  all  conveyances  must  be  recorded  at 

lin   Ins.  Co.  8  Pick.  86  ;  Weaver  v.  The  the  home  port  of  the  vessel.     The  act  of 

S.    G.    Owens,    1    Wallace,  C.    C.   3.59;  18.50  does  not  apply  to  charter  parties. 

Barnes  v.  Taylor,  31  Maine,  329  ;   Mit-  Hill  v.  The  Golden  Gate,  1  Newb.  Adm. 

chell  V.  Taylor,  32  id.  434 ;  Leonai-d  v.  308,  or  to  the  lien  of  a  material  man  on  a, 

Huntington,  15  Johns.  298.  vessel.  Marsh  v.  Brig  Minnie,  IT.  S.  D.  C, 

(w)  9  TJ.  S.  Stats,  at  Large,  440.  S.  Car.,  6  Am.  Law  Reg.  238.     And  it 

(v)    The   question   naturally  arises   at  applies  only  to  vessels  which  are  register- 

what  custom-house  transfers  are  to  be  re-  ed,  licensed,  or  enrolled.     Veazie  v.  Som- 

corded.     In  Potter  w.  Irish,  10  Gray,  416,  erby,  5  Allen,  280. 

the  court  held,  that  it  is  necessary  to  re-         (iv)  The  act  has  been  held  to  be  consti- 

cord  the  conveyance  at  the  custom-house  tutional  in  The  Brig  Martha  Washington, 

where  the  vessel  is  at  the  time  registered,  U.  S.  C.  C.  Maine,  25   Law  Reporter,  22. 

but  this   has   been   controverted   by  Mr.  All  state  statutes  requuing  mortgages  of 
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out  writing  or  registiy  to  the  seller,  his  heirs  and  devisees,  and 
persons  having  actual  notice  of  the  sale  ;  but  leaving  such  a 
conveyance  vaUd  as  to  them,  (x)  And  a  transfer  by  operation 
of  law  is  not  avoided  by  any  of  our  registry  acts. 

D.  —  Of  Part-owners. 

1.    Who  are  Part-owners. 

A  part-owner  of  a  ship  is  one  who  owns  a  definite  part  or 
proportion  of  the  whole  ship;  and  of  this  part  his  ownership 
is  exclusive.  It  follows,  therefore,  that  part-owners  of  a  ship  do 
not  thereby  become  partners.  And  if  a  ship  is  owned  by 
a  partnership  as  part  of  the  stock  of  the  firm,  the  partners  do 
not  become  thereby  part-owners ;  because  each  partner  owns 
the  whole  partnership  stock,  subject  to  the  rights  of  the  other 
part-owners,  and  no  partner  has  an  exclusive  right  in  any  part 
or  portion  of  the  firm  stock.  But  ships  may  be  and  often  are 
held  as  partnership  property,  and  then  aU  the  laws  and  inci- 
dents of  partnership  attach  to  them,  [y)  And  the  evidence  of 
partnership  as  to  a  ship,  would  seem  to  be  governed  by  the 
same  rules  of  law  and  the  same  principles  which  apply  to  other 
property. 

Part-owners  —  whether  they  are  so  by  building  a  ship  to- 
gether, or  purchasing  it  together  (in  certain  proportions),  or  sub- 
sequently purchasing  parts,  —  are  always  tenants  in  common  ; 
and  if  either  dies,  his  share  goes  not  to  the  survivors,  but  to  his 
own  representatives,  (z)  If  the  proportions  in  which  they  hold 
the  ship  are  not  defined  by  some  instrument  or  bargain,  the 
law  will  regard  them  as  owners  of  equal  shares,  (a) 

vessels  to  bo  made  at  certain  places,  would  Owston  ;;.  Ogle,  13  East,  538  ;  Helme  v. 

therefore  lie  cunsidered  as  nugatory.     See  Smith,  7  Bing.  709  ;  Krx  v.  Collector  of 

Sinnot  I'.  Davenport,  22  How.  227.  the   Customs," 2  iVI.  &  >S.  223;  Green  v. 

(x)  Cape  Fear  Steamboat  Co.  v.  Con-  Brigus,  6  Hare,  395;  Bulkley  v.  Barber, 

ner,  3  Rich.  .-i.'!.').  6  Ekeh.  164,  1  Eng.L.&  Eq"  506  ;  ilnm- 

(y)  Doddington  v.  H.allot,  1  Ves.  Sen.  ford  r.  NicoU,  20  .Johns.  611  ;   Tliorndike 

497  ;  Wright  v.  Hunter,  1  East,  20  ;  Mum-  v.  DeWolf,  6  Pick.  120  ;  French  v.  Price, 

ford  V.  Nicull,  20  Jolnis.  6U  ;  Harding  v.  24  Pick.  13  ;  Jaclvson  v.  Robinson,  3  Ma- 

Fo.xcroft,  6  Greenl.  76;  Phillips  u.  Pur-  .son,   138;  Hopkins  t).  Forsyth,  14  Penn. 

ington,     15    Maine,    425;    Patterson    v.  State,  38. 
Clialmcrs,  7  B.  Mon.  595.  (a)  Alexanderr.  Dowio,  1  H.  &  N.  152, 

(z)   Graves  ■>.   Sawcer,  T.   Ravm.   15;  37  Eng.  L.  &  Eq.  551  ;  Glover  y.  Austin, 

£a:/)urte  Young,  2  Ves.  &B.  242,  2  Rose,  6    Pick.    221;  Olil  v.   Eagle    Ins.   Co.   4 

78,  n.;  Et  parte  Harrisor,  2  Rose,  76;  Mason,  172.     But  the  act  of  1850,  c.  27, 
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2.     Of  the  Poweks  and  Duties  of  Paet-owneus. 

Any  part-owner  may  sell  his  share  to  whom  he  will,  and  for 
(vhat  he  will. 

It  may  be  doubted  whether  part-owners  could  displace  a 
master  who  was  also  a  part-owner,  without  good  and  adequate 
reason,  which  should  be,  generally  at  least,  incapacity  or  wrong- 
doing, (b) 

But  the  majority  of  part-owners,  and  more  certainly  a  ma- 
jority in  interest  and  in  number,  may,  generally,  control  and 
employ  a  ship  at  their  pleasure,  (c) 

If  a  majority  do  not  agree,  or  if  a  majority  injure  or  disregard 
the  interests  of  a  minority,  a  court  of  admiralty  will  interfere. 
In  general,  if  a  majority  of  part-owners  will  not  employ  a  ship 
at  all,  without  what  seems  to  the  court  adequate  reason  for  her 
idleness,  the  court  will  give  the  control  and  management  of  her 
to  a  minority,  requiring  adequate  security  for  a  just  regard  to 
the  safety  of  the  ship,  her  proper  employment,  and  the  interests 
of  the  majority,  (d)  So,  if  the  majority  wish  to  employ  her  in 
a  way  to  which  the  minority  object,  such  security  wiU  be  re- 
quired, if  the  court  deem  it  just  and  reasonable,  (e)  In  aU 
such  cases,  we  consider  it  as  now  established  in  this  country, 
that  a  court  of  admiralty  has  sufficient  authority  to  prevent  a 
ship  from  lying  useless,  and  to  provide  for  her  return  in  safety, 
for  her  proper  employment,  for  a  fair  adjustment  of  freight,  and 
for  due  protection  of  all  the  interests  of  all  parties.  (/) 

§  5,  9  IT.  S.  Stats,  at  Large,  441,  provides  Steamboat   Orleans  v.  Phoebus,  H    Pet. 

that    the   part  or  proportion  of  the  vessel  175.     See,  for  a   full   discussion  of  this 

belonging  to  eaeh  owner  shall  be  inserted  question,  2  Parsons,  Mar.  Law,  555. 
in  the  register  of  enrolment.  (e)   Willings   v.  Blight,  2   Pet.  Adm. 

(6)   See  The  New  Draper,  4  Rob.  Adm.  288  ;  The  Marengo,  Sprague,  506 ;  The 

290.     In  the  case  of  a  foreign   ship,  as  a  Apollo,    1    Hagg.   Adm.   306  ;  Gould  v. 

general  thing  the  court  will  not  interfere,  Stanton,  16  Conn.  12. 
on  application  of  the  other  part-owners  to         (/)  In  The  Vincennes,  decided  by  Mr. 

dispossess  a  captain,  who  is  also  an  owner.  Justice  Ware,  in  1851,  but  not  reported. 

The  Johan  &  Siegmund,  Edw.  Adm.  242.  there  were  three  part-owners,  one  owning 

This    power    was,    however,    e.xercised  a  moiety,   and  the  other  two  a  quarter 

where  a  decree  of  a  tribunal  of  the  coun-  each.     The  owner  of  the  moiety  was  in 

try  to  which  the  vessel  belonged,  exer-  possession,  and  was  ship's  husband,  but 

cising    admiralty  jurisdiction,   was    pro-  tlie   parties  disagreed  as  to   the  voyage, 

duccd,  directing  the  master  to  deliver  up  and  on  application  of  the  two  part-owners 

tlie  vessel.     The  Sea  Eeuter,  1  Dods.  22.  of  one  moiety,  the  vessel  was  ordered  to 

(c)  Card    V.    Hope,  2   B.    &  C.  661;  be  sold.     See  also,  Davis  i;.  Brig  Seneca, 

Gould  V.  Stanton,  16  Conn.  12.  18  Am.  Jurist,  486,  Gilpin,  10;  Ski-iue  v. 

{d)  There  is  a  dictum  to  this  elFect  in  Sloop  Hope,  Bee,  2. 
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What  power  one  part-owner  has  to  bind  his  copartners  as  to 
the  management  of  the  vessel,  the  manning,  provisioning,  fur- 
nishing, or  repairing  her,  may  not  be  quite  certain.  We  doubt, 
however,  whether  merely  as  part-owner  he  would  have  a  mate- 
rially different  or  larger  power  than  the  co-tenant  of  other  prop- 
erty, (g-)  But  questions  of  this  kind  seldom  arise,  because  the 
management  of  the  ship  is  usually  given  to  one  of  their  num- 
ber, who  is  recognized  as  the  Ship's  Husband. 


3.   Of  a  Ship's   Husbanu. 

This  somewhat  peculiar  name  is  ancient  and  general,  but  our 
statutes  of  registration  substitute  for  it  the  phrase  "  managing 
owner."  A  ship's  husband  is  usually,  indeed  almost  always, 
a  part-owner;  but  we  are  aware  of  no  rule  of  law  requiring 
this ;  although  it  is  implied  in  the  phrase  which  we  have  just 
stated  to  be  employed  in  our  statutes,  of  "  managing  owner." 
He  is  the  general  agent  of  all  the  owners  in  respect  to  the  ship. 
It  is  not  customary  to  define  his  powers  or  his  duties  by  a 
written  instrument  of  agency  or  authority,  or  even  by  an  oral 
bargain.  And  the  reason  is,  that  these  duties  are  sufficiently 
determined  by  usage.  They  are  such  as  may  be  included  in 
tailing  care  of  her  and  of  her  earnings.  Thus,  he  must  keep 
her  in  complete  seaworthiness,  as  to  her  own  condition,  her 
furniture  and  all  appurtenances,  and  her  papers.  He  makes 
contracts  for  her  freight  and  all  her  earnings,  and  receives  the 
same ;  (/«)  but  he  cannot  borrow  money  and  bind  the  owners 
for  it ;  (i)  nor  can  he  give  up  the  lien  for  freight  earned  ;  (j)  nor 
can  he  insure  the  ship  for  the  owners ;  nor  can  he  purchase  a 
cargo  for  them  (k)  without  their  special  authority.  (Z)  But 
the  universal  rule  of  agency  applies  here,  and  any  of  these  acts 

(g)  See  Brodie  v.  Howard,  17  C.  B.  Baines,  9  Hare,  369,  12  Eng.  L.  &  Eq. 

109,  33   Eng.  L.  &  Eq.   146  ;  Revens  v.  238. 

Lewis,  2  Paine,  G.  C.  202  ;  Iving  v.  Low-  [i)  1  Bell,  Comm.  4th  ed.  411. 

ly,  20  Barb.  532.  ;)  1  Bell,  Comm.  4th  ed.  411. 

(A)   1  Bell,  Comm.  410,  5  428,  4th  ed. ;  (i)  Hewett  d.  Buclv,  17  Maine,  147. 

id.  p.  504,  5th  ed. ;  Sims  v.  Brittain,  4  B.  (/)  Ogle  v.  Wranghani,  coram  Kenyan, 

&   Ad.   375;  Owston  v.  Ogle,   13  East,  C.  J.,  Guildhall  Sitting,  H.  T.  1790,  'Ab- 

538  ;  Benson  i\  Heatliorn,  1  Younge  &  C.  bott  on  Shipping,  107  ;  French  v.  Back- 

Ch.  326 ;  Turner  v.  Burrows,  8   Wend,  lionse,  5  Burr.  2727  ;  Turner  v.  Burrows, 

144;   Gould  y.  Stanton,  16  Conn.  12,  23;  5  Wend.  541,  8  Wend.  144 ;  Foster  v.TJ. 

Smith  V.  Lay,  3  Kay  &  J.  105  ;  Darby  v.  S.  Ins.  Co.  11  Pick.  85. 
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done  in  their  name  may  be  ratified  by  them  so  as  to  bind  them, 
equally  as  if  an  authority  to  do  these  things  had  been  originally 
conferred,  (m)  He  cannot  delegate  his  authority ;  especially 
not  where  any  exercise  of  discretion  is  required  on  his  part ;  but 
like  any  other  agent  he  may  employ  suitable  persons  to  assist 
him  or  act  under  him  in  a  ministerial  capacity. 

In  transactions  in  which  the  ship's  husband  may  bind  the 
owners,  a  party  may  deal  with  him  alone  and  on  his  personal 
credit  only,  and  in  such  a  way  that  he  justifies  the  owners  in 
believing  that  he  deals  with  their  agent  only  on  his  own  credit. 
But  he  would  not  be  thereby  estopped  from  resorting  to  the 
owners,  unless  he  had  permitted  them,  in  that  belief,  so  to  settle 
their  accounts  with  their  agent,  that  they  would  be  injured  if 
made  responsible  to  the  party  dealing  with  him.  (w) 

By  usage  in  this  country  he  is  entitled  to  a  commission  of 
two  and  one  half  per  cent,  for  purchasing  the  outfits  and  pay- 
ing the  bills  of  a  vessel;  and  he  may  charge  interest  on  the 
excess  of  his  disbursements  over  the  amounts  received  by  him, 
from  the  time  of  the  occurrence  of  such  excess,  (o) 

An  agent  of  a  whaling  ship  who  is  authorized  to  fit  the  vessel 
for  sea  and  purchase  supplies,  cannot,  it  would  seem,  bind  the 
owners  by  accepting  a  bill  of  exchange  in  their  names,  for 
such  supplies,  (p)  But  if  he  has  general  authority  to  act  for 
the  vessel  and  to  settle  with  the  seamen,  he  may  bind  the  other 
owners  by  a  promise  to  pay  the  amount  of  a  seaman's  wages, 
with  his  consent,  to  one  of  the  creditors,  who  has  attached  the 
same  on  trustee  process,  and  special  authority  need  not  be 
shown,  (q) 

A  general  agent  of  all  the  owners  would  hold  all  the  owners 
responsible  in  solido  (or  each  for  the  whole)  for  his  proper 
charges.  But  if  he  be  part-owner  and  ship's  husband,  each  of  the 
part-owners  is  responsible  to  him  only  for  his  own  share,  (r) 
But  if  one  or  more  part-owners  became  insolvent,  a  court  of 
equity  or  of  admiralty  would  require  each  of  the  solvent  owners 

Im)  Haeedom  v.  Oliverson,  2  M.  &  S.  (o)  Rennell  v.  Kimball,  5  Allen,  350. 

485  ■  Kouth  V.  Thompson,  1.3  East,  274.  ( v)  T«ber  v.  Cannon,  8  Met.  456 

(n)  Thompson  v.  Finden,  4  Car.  &  P.  (?)  Munroe  v.  Holmes,  5  Allen,  201. 

158;  Maldon  v.  Whitlock,  1   Cow.  290;  (r)  Helme    v.    Sm.th,  /    Brnp;^   -09: 

Eeed  -)   WhitB,  '^  Esp.  122.  Brown  v.  Tapscott,  6  M.  &  W.  119. 
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to  pay  his  share  of  the  deficit,  so  that  the  ship's  husband  might 
sustain  only  his  own  share  of  the  loss.  And  if  he  himself  ad- 
vances the  share  or  contribution  of  any  part-owner  he  may  sue 
him  for  it.  But  a  ship's  husband  has  no  lien  for  his  advances 
on  the  vessel  or  the  proceeds  of  it.  (s) 

4.  Of  the  Liens  of  Part-owneks 

There  might  be  some  reason  for  holding  that  the  part-owners 
have  a  general  lien  on  the  ship  for  their  just  charges  or  balances 
of  accounts  against  each  other,  in  relation  to  the  ship,  but  this 
is  certainly  not  so  determined  by  law  or  by  usage.  Partners 
who  own  a  ship  as  a  part  of  the  partnership  stock,  would  have 
such  a  lien.  But  part-owners  would  not ;  for  the  reason  that 
they  are  not  partners.  It  is  somewhat  difficult  to  deal  with  this 
question.  We  should  say  however,  in  general,  that  a  part- 
owner,  merely  as  part-owner,  has  no  lien  whatever ;  (t)  but 
when  his  relation  with  the  other  part-owners  is  such  as  to  per- 
mit the  application  of  principles  of  partnership,  or  agency,  or 
bailment,  which  would  raise  a  lien,  he  would  then  have  such 
hen.  As,  for  example,  if  a  part-owner  made  advances  for  a 
certain  voyage  and  came  into  possession  of  the  proceeds,  he 
would  have  a  lien  on  them  for  those  advances  ;  (u)  because  he 
would  be  acting  as  agent  of  the  owners,  and  such  agent  so 
acting  would  have  such  a  lien,  although  not  part-owner.  So 
the  admission  or  acknowledgment  of  a  part-owner  in  respect  to 
the  ship  would  not  bind  the  other  part-owners,  (v)  although  the 
admission  or  acknowledgment  of  a  partner  in  relation  to  the 
business  of  the  firm  binds  all  the  partners. 

5.  Remedies  against  Part-owners. 

It  is  common  for  ship  chandlers  and  others  furnishing  supplies 
or  articles  of  furniture  or  apparel  by  the  order  of  a  ship's  hus- 

(s)  The  Larch,  2    Curtis,  C.  C.  427;  Rose,   76;   Ec  parte  Parrv,  5  Ves.   575; 

Ji.t  parte  Young,  2  Vcs.  &  B.  242;   Smith  NicoU  v.  Mumforf,  ?,0  Julius.  611. 

v.  Do  Silva,  Cowp.  469.  (m)   Holdcrness  v.   Shaitals,  8  B,  &  C. 

{t)  Merrill  v.  Bartlett,  6  Pick.  46  ;  Bra-  612  ;   Gould  v.  Stanton,  16  Conn.  12,  2,3  ; 

den  V.  Gardner,  4  Piclv.  456  ;  Doildington  Macy  v.  De  Wolf,  3   Woodli.  &  M.  193, 

D.  Hallet,  1  Ves.  Sen.  497 ;  £a:;)arte  Young,  210. 

2  Ves.  &  B.  242;   £x  parte  Harrison,  2  («)  Jaggors  v.  Binniugs,  1  Stark.  64 


CH.  xn.j 


LAW  OF   SHIPPING. 


271 


band  or  of  any  part-owner,  to  charge  the  same  in  their  books 
against  the  vessel  by  name,  or  against  "  the  owners  of  such  a 
vessel,"  or  against  such  a  ship  and  owners.  This  would  not 
necessarily  give  them  a  right  to  hold  all  the  owners.  It  might 
show  that  the  credit  was  given  to  all  the  owners,  but  it  would 
not  show  that  this  credit  was  justified  by  the  owners,  {w)  But 
if  in  addition  to  such  charge,  it  could  be  shown  that  the  own- 
ers in  any  way,  by  action  or  silence,  had  justified  the  credit, 
they  would  be  held. 

In  courts  of  admiralty,  actions  may  be  and  often  are  brought 
against  the  vessel  directly,  or  in  the  phrase  of  admiralty  law,  in 
rem,  and  this  is  both  convenient  and  reasonable.  For  owners 
ought  often  to  be  held  for  repairs  or  supplies  to  a  ship  when 
they  are  unknown,  or  the  ship  is  distant  from  them,  and  the 
same  action  is  permitted  in  the  common-law  courts  by  statute 
in  Georgia,  (a;)  Florida,  (2/)  Alabama,  («)  Arkansas,  (a)  Ken- 
tucky, (&)  Ohio,  (c)  Michigan,  (d)  Indiana,  (e)  Illinois,  (/)  Mis- 


[w)  See  Jones  v.  Blum,  2  Rich.  475 ; 
Miln  I).  Spinola,  4  Hill,  177;  Scottin  v. 
Stanley,  1  Dall.  129;  Henderson  v.  May- 
hew,-  2  Gill,  393.  If  the  creditor  knew 
but  one  owner,  and  for  that  reason  cliarg- 
ed  him  only,  this  would  not  be  deemed  a 
discharge  of  the  rest,  provided  the  repairs 
were  ordered  by  one  authorized  directly  or 
by  his  position,  to  bind  the  others.  Tliom- 
son  u.  Davenport,  9  B.  &  C.  78 ;  Taber  v. 
Cannon,  8  Met.  456. 

(x)  Dec.  11, 1851,Hotclikiss  Stat.  Law, 
625  ;  Robinson  v.  Steamer  Lotus,  1  Kelly, 
317;  Butts  V.  Cuthbertson,  6  Ga.  159; 
Adkins  V.  Baker,  7  Ga.  56. 

[i/]  1847,  Thomp.  Dig.  414;  Flint  Riv- 
er Steamboat  Co.  v.  Roberts,  2  Fla.  102. 

(z)  1836,  Clay's  Dig.  139;  Steamboat 
Robert  Morris  v.  Williamson,  6  Ala.  50 ; 
George  v.  Skeates,  19  Ala.  738;  Otis  o. 
Thorn,  18  Ala.  395. 

(a)  Rev.  St.at.  c.  14  ;  Holemanw.  Steam- 
boat P.  H.  White,  6  Eng.  237  ;  Steamboat 
Napoleon  v.  Etter,  1  Eng.  103;  Steam- 
boat P.  H.  White  V.  Levy,  5  Eng.  411. 

(6)  1839,  3  Stat.  Law,  112;  1841,  3 
Stat.  Law,  113 ;  Strother  y.  Lovejoy,  8  B. 
Mon.  135. 

(c)  Stat.  Swan's  ed.  c.  26,  p.  185  ;  Cur- 
wen's  Stat,  in  force,  503 ;  Keating  v. 
Spink,  3  Oliio  State,  105;  Canal  Boat 
Huron  v.  Simmons,  11  Ohio,  458;  Young 


V.  Steamboat  Vu'ginia,  1  Handy,  156. 
Scott  V.  The  Plymouth,  1  Newb.  Adm. 
56  ;  Wick  v.  The  Samuel  Strong,  1  Newb. 
Adm.  188;  Jones  u.  Steamboat  Com- 
merce, 14  Oliio,  408;  Steamboat  Waver- 
ly  V.  Clements,  1+  Ohio,  28;  Keilogg  v. 
Brennan,  14  Ohio,  72;  Provost  v.  Wilcox, 
17  Ohio,  359.  Dewitt  u.  Sch.  St.  Law- 
rence, 2  Ohio  State,  325  ;  Boyd  v.  Steam- 
boat Ealcon,  1  Handy,  362 ;  Lewis  v. 
Sch.  Cleveland,  12  Ohio,  341 ;  Wayne  v. 
Steamboat  Gen.  Pike,  16  Ohio,  421; 
Steamboat  Albatross  v.  Wayne,  16  Ohio, 
513 ;  Sch.  Argyle  v.  Worthington,  17  Ohio, 
460. 

(rf)  1839,  Scss.  L.  p.  70.  This  was  re- 
pealed in  1846,  R.  S.  c.  122.  See  Robin- 
son V.  Steamboat  Red  Jacket,  1  Mich. 
171  ;  Mores  v.  Steamboat  Missouri,  1 
Mich.  507  ;  Truesdale  v.  Hazzard,  2  Mich. 
344 ;  Ward  v.  Willson,  3  Mich.  1 ;  Wat- 
kins  V.  Atkinson,  2  Mich.  151. 

(e)  1838,  Steamboat  Rover  v.  Stiles,  5 
Blackf.  483 ;  Southwick  v.  Packet  Boat 
Ch-de,  6  Blackf.  148;  Olmstead  «.  Mc- 
Nall,  7  Blackf.  387. 

(/)  Rev.  Stat.  1845,  p.  71,  ed.  1856,  p. 
107  ;  Sch.  Constitution  v.  Woodworth,  1 
Scam.  511  ;  Chauncey  v.  Jackson,  4  Gil- 
man,  435  ;  Germain  v.  Steam  Tug  Indi- 
ana, 11  III.  535  ;  Men-iman  v.  Canal  Boat 
Col.  Butts,  15  111.  585. 
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souri,  (g)  Iowa,  (h)  Mississippi,  {i)  Wisconsin,  (/ )  and  Califor- 
nia, (k)  But  by  the  decisions  in  these  States,  it  would  seem  that 
actions  of  this  sort  will  not  be  sustained  under  these  statutes, 
isrhere  the  cause  of  action  arose  out  of  the  States,  (l) 

Persons  employed  to  repair  a  ship,  or  who  furnish  supplies 
necessary  to  her  equipment  and  navigation,  are  called  in  the  law 
of  shipping,  as  we  have  said,  material  men.  They  have  certain 
liens  against  the  ship,  which,  with  the  method  of  enforcing 
them,  have  been  considered  in  a  previous  section  of  this  chapter. 


SECTION     II. 

OF     THE     TRANSFEB,     OF     A     SHIP. 

A.  —  0/a  Sale  by  the  Owner. 

We  have  already  considered,  in  a  previous  section,  a  question 
«rhich  might  arise  under  almost  any  transfer  of  a  ship.  It  is, 
can  such  transfer  be  made  without  a  wiitten  instrument?  And 
we  have  seen  that  there  is  no  positive  rule  of  law  requiring  such 
an  instrument,  although  one  is  universally  used ;  and  our  gen- 
eral statutes  of  Registration  confine  the  character  and  privi- 
leges of  an  American  ship  to  one  so  transferred.  And  the  stat- 
ute of  1850  certainly  limits  within  narrow  bounds  the  validity 
of  an  oral  sale. 

1.   Or  THE  Implied  "Wakkantt  in  sdch  a  Sale. 
The  rules  of  the  common  law  as  to  evidence,  agency,  and 
warranty,  applicable  to  sales  of  chattels,  apply  generally  to  the 


(g)  R.  C.  1845;     Williamson  y.  Stcnrti-  (/)     Eev.    Stat.    116;    Rand   v.   The 

boat    Jlissom-i,    17    Mo.    .374;    Jones    v.  Barue,  4  Chand.  68. 

Steamboat  iMorrisett,   21   Mo.   144;  Rit-  (i-)  La^ys,  1st  Sess.  189,c.  75,  §  2;  Com- 

ter  'J.  Steamboat  Jamestown,  2.3  Mo.  348.  piled  Laws,  1853,  576,  c.  6,  §  318. 

(A)  Rev.    Stat.    101;    Code,    c.    120;  (/)   Steamboat  Champion  u.Jantzen,  16 

Steamboat  Kcntncky  c.  Brooks,  1  Greene,  Ohio,  91  ;  The  Seh.  Aurora  Borcalis   v. 

898;    llain    r.    Steamboat    Hambnru',    2  Dobbie,  17  Ohio,    125;  James  v.   Steam- 

Ckrke,  4(50;   \\'est  v.  Barge  Lady  Frank-  boat  Pawnee,    19    Mi^so.    517;  Fiink   v. 

lin,  2  Clarke,  522.  King,  3  Scam.  144;  Turner  v.  Lewis,  2 

(i)  Aetsofl840  1841,  Hutch.  Big.  288,  Mieh.350;  SteamboatKentnckyii.  Brooks, 

art.  6;  id.  290,  art.  8;    Steamboat  Gen.  1  Greene,  Iowa,  398  ;  Strother  c.  Lovejoy, 

Worth  u.  Hopkins,  30  Missis.  703.  8   B.  Jlon.   135;    Merrick   u.  Avery,   14 

Ark.  370. 


CH.  XII.]  LAW   OF   SHIPPING.  273 

sale  of  a  ship.  For  example,  if  a  ship  be  built  for  a  particular 
purpose,  under  a  contract,  there  is  an  implied  warranty  of  her 
fitness  for  that  purpose ;  and  if  built  for  use  generally,  there 
is  an  implied  waranty  that  she  shall  be  fit  for  such  use  as 
vessels  of  the  kind  in  question  are  generally  put  to.  (m)  The 
rule  of  caveat  emptor  applies  generally  to  the  sale  of  a  vessel  af- 
ter she  is  constructed,  but  with  the  established  quahfications.  (w) 
Thus,  if  the  ship  be  sold  under  material  representations,  made  to 
affect  the  sale,  they  would  be  equivalent  to  warranty,  when  they 
would  be  so  in  the  sale  of  any  other  chattel.  So  if  a  ship  be 
sold  "  with  all  her  faults,"  both  extremes  of  construction  are 
avoided,  that  is,  neither  can  the  buyer  refuse  the  ship  because 
of  faults  he  did  not  know,  nor  is  the  seller  now  obliged  to  de- 
clare faults  which  he  knows  and  the  buyer  cannot  discover. 
But  the  seller  is  not  permitted  to  say  or  do  any  thing  whatever 
to  conceal  her  faults  or  prevent  the  buyer  from  discovering 
them,  (o) 

By  the  phrase  "  a  ship  with  all  her  appurtenances,"  —  or  "  with 
her  apparel "  —  or  "  furniture  "  —  or  any  equivalent  phrase ;  and, 
even  as  we  should  say,  by  the  word  "  ship"  alone  (or  barque — 
brig — schooner,  &c.),  whatever  is  then  on  board  of  or  attached 
to  her  to  adapt  her  for  the  voyage  or  adventure  in  which  she  is 
engaged,  passes  as  a  part  of  the  ship  to  him  who  buys  her.  There 
have  been  many  adjudications  on  this  question ;  and  it  might 
sometimes  be  affected  by  usage,  but  generally  the  rule  is  not 
capable  of  a  more  precise  definition,  (p) 

(m)  Shepherd  v.  Pybus,  3  Man.  &  G.  cannot  be  discovered  by  simple  inspection. 

868.     In  Cunningham  v.  Hall,  i  Allen,  Bulkley  v.  Honold,  19  How.  390. 
268,  it  was  held,  that  if  in  a  contract  for  the        (o)     In    Mellish    v.   Motteux,    Peake, 

construction  of  a  vessel,  it  is  agreed  that  Cas.  115,  when  a  ship  was  sold  "  with  all 

she  shall  be  planked  with  pine,  and  that  her  faults,"  it  was  held  that  the  seller  must 

the  builder  shall  see  "  that  she  is  just  right  disclose  a  fault  which  the  buyer  could  not 

in  all   respects,"  the  latter  agreement  is  possibly  ascertain.     But  the  law  is  now  as 

qualified  by  the  former,  and  the  builder  is  stated  in  the  text.     Baglehole  v.  Walters, 

not  liable  for  defects  which  are  naturally  3    Camp.    154;    Schneider    v.   Heath,   3 

incidenttopineplank,  and  were  not  known  Camp.   506.     As   to   the   effect  of  these 

to  the  builder,  and  could  not  have  been  words  when  there  is  also  a  distinct  repre- 

discovered  by  him,  by  the  exercise  of  rea-  sentation   as  to  the  same  particular  fact, 

sonable  care  and  skill.     This  decision  is  see  Fletcher  v.  Bowsher,  2   Stark,  561 ; 

contrary  to   the  opinion   of  Mr.  Justice  Shepherd  v.  Kain,  5  B.  &  Aid.  240 ;  Dyer 

Sprague,  in  the    same    case.      Sprague,  j).  Lewis,  7  Mass.  284;  Taylor  v.  BuUen, 

404.  5  Exch.  779,  1  Eng.  L.  &  Eq.  472. 

(n)    In  Louisiana  there  is  an  implied         (p)  Ballast  does  not  pass.      Kynter's 

warj-anty  by  law  against  hidden  defects,  case,  1  Leon.  46 ;  Lano  v.  Neale,  2  Stark. 

and  those  are  considered  hidden  which  105 ;  Burchard  v.  Tapscott,  3  Duer,  363. 
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Fraud  would  of  course  vitiate  and  annul  any  contract  of  sale, 
or  for  a  future  sale  of  a  ship,  as  it  does  every  other  contract. 

2.  Of  the  Eequikement  and  Effect  of  Possession  by  the  Pukciiasee. 

A  ship  is  a  personal  chattel  although  it  is  one  of  a  peculiar 
character.  The  universal  rule  in  regard  to  the  sale  of  chattels 
is,  that  the  want  or  delay  of  possession  by  the  purchaser  is  a 
badge  of  fraud  which  may  defeat  the  sale.  This  rule  applies 
to  the  sale  of  a  ship,  but  with  some  modifications,  arising  from 
the  peculiar  character  and  use  of  the  chattel.  For  a  ship  may 
be  sent  to  sea,  go  around  the  world,  or  be  absent  for  an  indefinite 
period,  passing  from  port  to  port,  as  profitable  engagements  of- 
fer. But  the  owner  must  not  in  the  mean  time  be  unable  to 
sell  his  ship  because  he  is  unable  to  deliver  possession.  In  ref- 
erence to  personal  chattels  generally,  delay  in  transferring  the 
possession  wUl  not  defeat  the  sale,  if  tlae  delay  be  brief  and  ex- 
plained, and  justified  by  circumstances.  The  reason  of  this  rule 
applies  to  the  sale  of  a  ship,  so  that,  as  we  apprehend,  no  delay 
whatever  would  defeat  the  sale,  provided  first,  that  the  sale  was 
a  transfer  on  good  consideration  and  in  good  faith,  and  second, 
that  every  practicable  transfer  of  papers  and  of  register  was 
made,  and  such  notice  was  given  to  the  master  and  other  parties 
as  the  case  may  require.  We  believe  that  such  a  sale,  so  at- 
tended, does  not  give  to  the  purchaser  a  mere  inchoate  right  to  be 
completed  by  possession,  but  passes  to  the  purchaser  the  whole 
property  in  the  ship,  subject  to  being  divested  by  his  laches  in 
taking  possession  ;  and  we  do  not  believe  that  such  laches  would 
be  proved  merely  by  the  fact,  that  a  second  purchaser  or  an  at- 
taching creditor  had  used  means  to  get  possession  before  the  fii'st 
purchaser.  We  think  that  generally,  if  not  always,  the  first  pur- 
chaser may  await  her  arrival  in  her  home  port.  The  rule  of  law 
must  be,  that  the  first  purchaser  is  bound  only  to  do  at  once 

As  to  a  boat,  SCO  Starr !).  Goodwin,  2  Root,  Jurist,    910;    Richardson    v.    Clark,    15 

TljBri-gs    V.    Stranse,    17    Mass.    405.  Maine,  421,  425.     Tlie  nulder  and  cord- 

Thc  cargo  of  a  wlialing  vessel  does  not  age  purchased  for  a  sliip  arc  part  thereof, 

pass  by  a  sale  of  the  ship's  stores,  and  AV'oods   v.   Russell,   4    B.   &   Aid.   942; 

their  appurtenances.     Langton  v.  Horton,  Wood  v.  Bell,  Q.  B.,  36  Eng.   L.  &  Eq. 

5  Beav.  9,  23  Legal  Obs.  524.     As  to  a  148;  Balder  v.  Gray,  17   C.  B.  462    34 

cluonometer,  see  Langton   i-.   Horton,   6  Eng.  L.  &  Eq.  387. 
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what  has  been  already  indicated,  and  afterwards  to  use  reason- 
able means  and  reasonable  speed  in  taking  actual  possession ; 
the  laches  which  would  defeat  his  possession  being  only  actual 
negligence,  {q)  It  is  an  interesting  question,  how  far  the  entry 
of  a  transfer  in  a  custom-house  record,  or  a  registration  of  the 
purchaser  as  owner,  is  a  public  notice  to  the  whole  world  ?  It 
is  well  settled  in  England,  that  the  register  is  only  a  private  in- 
strument, and  not  a  public  record,  (r)  and  not  even  prima  facie 
evidence  to  charge  those  who  are  not  proved  to  be  parties  to  it 
by  their  own  act  or  assent,  although  their  names  appear  upon 
it ;  (s)  nor  is  the  register  by  itself  evidence  in  a  suit  between 
third  parties  of  the  national  character  of  the  vessel,  [t)  The 
later  American  cases  (u)  conform  to  the  English  cases  on  this 
subject,  and  it  follows,  that  a  party  who  appears  on  the  register 
to  have  the  legal  title,  and  whom  it  is  sought  to  charge  on  that 
ground,  is  not  estopped  by  the  register  from  proving  that  the  ac- 
tual beneficial  ownership  is  in  a  third  party,  although  it  might 
be  prima  facie  evidence  against  him.  [v) 

(q)  As  between  the  parties  to  a  sale  the  Ingraham    v.    Wheeler,    6    Conn.    277 

property  in  the  goods  sold  will  pass  to  the  Bicker  v.  Cross,  5  N.  H.  570. 

vendee,  although  the  possession  may  re-  (r)   Flower   v.  Young,  .3  Camp.  240 

main  in  the  vendor.     Bat  under  the  stat-  Pirie  v.  Anderson,  4  Taunt.  652. 

utes  of  1.3  Elizabeth,  to  render  the  transfer  (s)  Baldney  v.  Ritchie,  1   Stark.  338 

valid  to  third  parties  without  notice,  there  M'lver  v.  Humble,  16  East,  169  ;  Eraser 

mast  be  a  change  of  possession.  But  where  v.  Hopkins,  2  Taunt.  5 ;  Cooper  v.  South, 

actual  delivery  is  impossible,  symbolical  4  Taunt.  802. 

delivery  is  sufficient,  provided  the  purchas-  (()  Rousse  v.  Meyers,  3  Camp.  475. 

er  as  soon  as  he  is  able  takes  actual  pos-  (u)  Jones  w.  Pitcher,  3  Stew.  &  P.  135, 

session.     See  Ex  parte  Matthews,  2  Ves.  155  ;  Ring  v.  Fr.anklin,  2  Hall,  1 ;  Weston 

Sen.  272 ;  Atkinson  o.  Maling,  2  T.  R.  v.  Pcnniman,  1  Mason,  306 ;  Leonard  v. 

462;  Hay  y.  Fairbairn,  2  B.  &  Aid.  193;  Huntington,    15   Johns.   298;    Bixhy  v. 

Portland  Bank  v.  Stubbs,  6  Mass.  422 ;  Franklin  Ins.  Co.,  8  Pick.  86  ;   Colson  v. 

Portland  Bank  v.  Stacev,  4  Mass.  661  ;  Bonzey,   6  Greenl.  474  ;  Loixl  v.  Fergu- 

Putnam  v.  Dutch,  8  Mass.  287  ;  Lamb  v.  son,  9  N.  H.  380 ;  Lincoln  v.  Wright,  23 

Durant,  12  Mass.  54,  56  ;  Tucker  y.  Buf-  Penn.  State,  76. 

fino-tcm,  15  Mass.  477;  Badlam  W.Tucker,  (v)    Howard   v.    Odell,   1    Allen,   85; 

1  Pick.  389  ;  Gardner  v.  Howland,  2  Pick.  Myers  v.  Willis,  17  C.  B.  77,  33  Eng.  L. 

599  ;  Joy  v.  Sears,  9   Pick.  4  ;    Pratt  v.  &  Eq.  204,  209,  affirmed  in  the  Exchequer 

Parkman,  24  Pick.  42;  Turner  v.  Cool-  Chamber,    18  C.  B.  886,  36  Eng.  L.  & 

ido-c   2  Met.  350;  Winsor  w.  McLellan,  2  Eq.   350;   Hackwood  !>.  Lyall,  17  C.  B. 

Story  492-  Brinley  v.  Spring,  7  Greenl.  124,  33  Eng.  L.  &  Eq.  211 ;  Mitchesonw. 

241  •    Morgan    v.    Biddle,    1  Yeates,   3  ;  Oliver,  5  Ellis  &  B.  419,  32  Eng.  L.  & 

Wheeler    v.    Sumner,    4    Mason,     183;  Eq.  219;  Brodie  u.  Howard,  17  C.B.  109, 

D'WoIf  V    Harris,  4  Mason,  515  ;  Con-  33  Eng.  L.  &  Eq.  146  ;  Mackenzie  v.  Poo- 

ard  V.  Atlantic  Ins.  Co.  1   Pet.  386,  449  ;  ley,  1 1  Exch.  638, 34  Eng.  L.  &  Eq.  486. 
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B. —  Of  the  Sale  of  the  Ship  by  the  Master. 

A  ship  is  not  unfrequently  sold  by  the  master.  If  the  ship 
be  so  sold  by  the  express  authority  of  the  owner,  it  is  simply  a 
sale  by  the  owner  through  an  agent,  who  may  as  well  be  the 
master  as  anybody  else.  And  the  transaction  is  then  subject 
to  the  common  law  of  agency.  Far  more  frequently,  however, 
a  sale  of  the  ship  by  the  master  is  made  without  express  author- 
ity, upon  an  exigency,  and  ffom  necessity. 

In  relation  to  such  a  sale  two  rules  are  quite  certain.  The 
first  is,  that  a  master  has  no  such  power  excepting  from  neces- 
sity, (w)  The  second  is,  that  a  sufficient  necessity  gives  him 
this  power,  {x) 

It  is  extremely  important  to  ascertain  what  this  necessity 
must  be ;  and  it  is  as  difficult  as  it  is  important.  In  various 
cases  courts  have  used  various  phrases  for  the  purpose  of  mak- 
ing this  definition.  It  has  been  said  that  it  must  be  "  a  moral 
necessity,"  {y)  ''  an  imperious  uncontrollable  necessity,"  (2)  and 
that  it  is  sufiicient  if  the  jury  are  told  that  the  sale  is  "  necessary  " 
without  adding  any  qualification,  (a)  A  consideration  of  all  the 
cases  in  the  light  of  the  reason  and  principle  of  the  rule,  leads 
us  to  doubt  whether  any  thing  better  can  be  said,  than  that  such 
a  sale  is  justified  only  when  the  master  can  do  nothing  else  to 
save  what  remains  of  the  property  for  the  benefit  of  all  con- 
cerned. 

We  think  that  a  test  which  has  sometimes  been  applied  to 
measure  this  necessity  is  not  an  accurate  one.  That  test  is  this : 
would  the  owner,  if  a  prudent  and  reasonable  man,  and  present 

(w)  Somes  u.  Sngrue,  4  Car.  &  P.  276  ;  Pope  v.  Nickerson,  3    Story,  504;   The 

Cannan  v.  Meaburn,  1  ISiiig.  243  ;  Idle  v.  Ship  Fortitude,  3  Sumner,  248. 

Eoy.al    Exch.  Ass.    Co.   8   Taunt.   755;  (z)  Pcirco  d.  Ocean  Ins.  Co.  ISPick.  88. 

Tlie  Fanny  &  Elmira,  Edw.  Adm.  117  ;  (a)  Prince  v.  Ocean  Ins.  Co.  40  Maine, 

Pope   o.  Nickerson,  3    Story,  465;  Rob-  481.     In  Post  v.  Jones,  19  How.  150,  the 

inson  v.  Commonwealth  Ins.  Co.  3  Sum-  court  held,  that  a  sale  of  derelict  property, 

ner,  220 ;  Patapsco  Ins.  Co.  v.  Southgate,  5  in   a  distant  ocean,  where  there  was   no 

Pet.   604 ;    New  Eng.    Ins.   Co.  v.  Brig  market  and  no  competition,  to  a  person 

Sarah  Ann,  13  Pet.  387.  who  had  it  in  his  power  to  save  the  crew 

(x)  The  Catherine,  1  Eng.  L.  &  Eq.  and  cargo,  and  drove  a  bargain  with  the 

679  ;  The  Glasgow,  28  Law  T.,  Adm.  13,  master,  was  invalid,  altliough  the  fonns  o( 

and  cases  infra.  a  sale  at  auction  were  had. 

(y)  Somes  v.  Sugrue,  4  Car.  &  P.  276 ; 
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at  the  time,  have  made  the  sale  ?  (b)  The  objection  to  the  test  is, 
that  such  an  owner  then  and  there  present  might  have  weighed  the 
expediency  of  various  courses  of  conduct,  each  of  which  might 
offer  its  advantages ;  whereas  a  master  has  no  such  power.  He 
can  only  sell  when  he  must.  The  law  merchant  does  not  clothe 
him  with  any  general  power  to  act  for  all  concerned,  but  only 
gives  him  this  power  when  somebody  must  exercise  it,  to  pre- 
vent an  inevitable  waste  of  property. 

At  the  same  time  it  is  now  equally  certain,  that  the  necessity 
of  the  sale  is  not  to  be  determined  by  subsequent  events,  (c) 
If  a  ship  wrecked  and  lying  high  and  dry  is  sold  by  the  master, 
and  is  drawn  off  at  the  next  high  tide,  it  does  not  follow  cer- 
tainly that  the  sale  was  not  justified  ;  because  the  sale  was 
necessary,  if  at  the  time  an  honest  and  rational  view  of  aU  then 
existing  facts  and  probabilities  would  have  led  to  the  conclu- 
sion that  it  was  necessary.  The  master  must  of  course  have 
acted  in  good  faith,  and  in  the  exercise  of  a  sound  discretion  ; 
although  both  these  circumstances  may  exist,  and  yet  the  sale 
not  be  necessary. 

We  do  not  think  that  the  mere  want  of  funds  would  of  itself 
constitute  a  sufficient  necessity  to  justify  a  sale  by  the  mas- 
ter, (d)  A  ship  cannot  often  if  ever  be  in  a  place  and  condition  in 
which,  if  funds  were  procurable,  they  would  repair  and  save  her, 
and  yet  she  would  be  destroyed  by  the  delay  requisite  to  com- 
municate with  the  owners.  And  it  is  quite  certain,  that  if  the 
master  can  communicate  with  the  owners  before  making  the 
sale,  either  by  sea  intercourse,  or  land  intercourse,  or  now  by  tele- 
graph, or  by  all  of  these  combined,  he  must  delay  his  sale  until 
he  receive  instructions,  unless  this  delay  imports  the  destruction 
of  the  property.  The  old  rule,  that  a  master  has  this  power  if  the 
ship  be  wrecked  abroad,  and  not  if  it  be  wrecked  on  the  coast 
of  his  own  country,  was  founded  upon  this  principle,  (e)  But  the 
rule  has  disappeared,  and  given  place  to  the  question  of  possi- 

(ij  Haymnn  v.  Molton,  5  Esp.  65.  48+;   The  Henry,  1  Blatclif.  &  H.  Adm. 

(c)   The  Brig  Sarah  Ann,   2  Sumner,  4G5. 

215,  affirmed  on  appeal.  New  Eng.  Ins.  (d)   See  American  Ins.  Co.  v.  Os^en, 

Co.  V.  BrifT  Sarali  Ann,  13  Pet.  387  ;  Idle  20   Wend.  287  ;  Ruckman   v.  Merchants 

V.  Royal  Exch.  Ass.  Co.  8  Tannt.  75.t;  Ins.  Co.  S  Duer,  342;  Allen  v.  Commor- 

Fontaine  v.  Phoenix  Ins.  Co.  11  Johns,  cial  Ins.  Co.  1  Gray,  154. 

293;    Halli).  Franklin  Ins.   Co.  9  Pick.  (e)   Scull  i'.  Briddle,  2  Wash.  C.  C.  150. 
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bility  of  initractions.  (/)  For  if  he  can  become  the  agent  of 
the  owners  with  instructions,  he  cannot  make  himself  their 
agent  from  mere  necessity,  (g) 


C.  —  Sale  of  a  Ship  under  a  Decree  of  Admiralty. 

A  ship  is  sometimes  sold  either  abroad  or  at  home  under  a 
decree  of  admiralty.  If  this  rest  upon  a  condemnation  of  a 
ship,  whether  as  prize,  or  for  forfeiture,  or  in  execution  of  a  de- 
cree to  pay  salvage,  or  to  discharge  a  bottomry  bond,  or  to  satisfy 
a  lien  which  admiralty  would  enforce,  it  would  be  valid  and 
binding  upon  all  courts  and  aU  parties  of  all  nations,  [h)  unless 
it  could  be  proved  to  be  vitiated  by  fraud.  But  it  seems  that  if 
the  decree  for  a  sale  rests  only  on  a  survey  asserting  unseaworthi- 
ness, and  take  place  in  a  foreign  port,  then  the  courts  of  the 
country  to  which  the  ship  belongs,  will  regard  the  decree  as  of 
little  more  than  cumulative  authority  for  the  report  of  the  sur- 
veyors ;  and  will  look  into  the  actual  facts  to  ascertain  whether 
they  justified  the  report  and  the  decree,  [i)  But  the  practice  of 
selling  by  decree  of  admiralty  merely  for  unseaworthiness  is  but 
httle  known  in  this  country.  The  court  must  be  a  regular  ad- 
miralty court,  recognized  by  the  law  of  nations.  The  sufficiency, 
authority,  and  jurisdiction  of  the  court  may  be  inquired  into,  [j) 
Neither  in  England  nor  in  this  country  is  a  consul,  or  any 
person  holding  court  as  a  judge  in  a  neutral  port  under  a 
commission  from  his  own  country,  recognized  as  being  or  hav- 
ing the  authority  of  a  court  of  admiralty,  (k) 

(/)  The  Brig  Sarah  Ann,  2  Sumner,  ton,  5  Mafson,  474;  Jamey  v.  Colnmbian 

215,  affirmed  New  Eng.  Ins.  Co.  v.  Brig  Ins.   Co.    10  Wheat.  411,  418  ;  Dorr  v. 

Sarah  Ann,  1.3  Pot.  387.  Pacific  Ins.  Co.  7  Wheat.  581  ;  The  Dawn, 

(f/)  Pike  V.  Balrli,  38  Jlaine,  302  ;  Hall  Ware,  487. 

c.  Tranklin  Ins.  Co.  9  Pick.  4C6 ;    Pcirce  (j)  Hudson  v.  Guestier,  4  Cranch,  293  ; 

,;.  Ocean  Ins.  Co.  18  Pick.  83.  Sawyer  v.  Maine  Ins.  Co.  12  Jlass.  2'Jl  ; 

(/i)  The    Tremont,   1    W.    Rob.  163;  The 'Mary,  9  Cranch,  126;  Brailstreet  v. 

Attorney-General  I'.  Norstcdt,  3  Price,  97 ;  Ncptnnc'ins.  Co.  3  Snmncr,  607;   Tlie 

The  Ileiena,  4  Rob.  3;  Grant  v.  M'Lacli-  Plad  Oycn,  1  Rob.  Adm.  135. 

liii,  4  Johns.  34.  (/,)  the  Flad  Oyen,  1  Rob.  Adm.  135 ; 

(i)  Reid  V.  Darby,  10  Ea.st,  143  ;  Hun-  The  Kierlighctt,  3  Rob.  Adm.  96  ;  Hayo- 

ter  V.  Prinsep,  10  East,   378;  Morris  v.  lock  u.  Rockwood,  8  T.  R.  268;  Whcel- 

Eobinson.  3  B.  &  C.  203 ;  The  Sch.  Til-  Wright  v.  Depcyster,  1  Johns.  471. 
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D.  —  Of  Transfer  by  Mortgage. 

1.    How    A   MOETGAGE    OF  A    ShIP    SHOULD  BE   BECORDED. 

We  know  not  why  a  ship  may  not  be  mortgaged  in  the  same 
way  and  to  the  same  effect  as  a  personal  chattel.  Such  mort- 
gages of  ships  are  not  unfrequently  made.  They  should  now 
be  registered  under  the  requirements  of  the  Statute  of  1850.  {I) 
Some  uncertainty  perhaps  exists,  as  yet,  as  to  the  eifect  and  opera- 
tion of  this  statute,  when  it  conflicts  with  or  covers  the  same 
ground  as  a  State  statute.  The  decisions  on  this  question,  so 
far  as  they  have  arisen,  are  not  quite  reconcilable.  Where  a 
statute  of  the  United  States,  on  a  subject  which  is  clearly  within 
the  power  of  Congress,  conflicts  with  a  State  statute,  we  should 
have  no  doubt  that  it  superseded  the  State  statute.  But  if  it 
only  covers  the  same  ground  and  is  not  inconsistent  with  it, 
either  of  two  views  might  be  entertained  as  to  its  effect.  One 
would  be,  that  it  should  be  held  as  cumulative  to  the  State  stat- 
ute, both  statutes  remaining  in  full  force.  The  other  would  be, 
that  where  the  statute  of  the  United  States  covers  the  whole 
ground,  it  renders  the  State  statute  unnecessary  and  nugatory, 
and  in  fact  repeals  it.  We  think  the  tendency  of  adjudication 
and  of  practice  favors  this  last  view.  Therefore,  a  registry  of  a 
mortgage  of  a  ship  under  the  act  of  1850,  would  make  the 
mortgage  valid,  although  it  was  not  recorded  in  the  manner  re- 
quired by  State  statutes  in  relation  to  mortgages  of  personal 
chattels,  (to) 

2.  Of  the  Liability  of  Mortgagees. 

An  owner  of  a  ship,  in  possession  of  her,  is  liable  for  aU  sup. 
plies  furnished,  and  all  repairs  made,  and  all  contracts  made,  by 
his  authority,  for  the  benefit  of  the  vessel.  But  the  question 
has  frequently  arisen,  when  and  how  far  mortgagees  are  thus 
liable. 

A  mortgagee  who  neglects  to  take  possession,  unless  protected 

(I)  C.  27,  9  U.  S.  Stats,  at  Large,  440.         (m)  See  Sianot  v.  Davenport,  22  How. 
In  respect  to  the  place  where  a  mortgage    227. 
should  be  recorded,  see  ante,  p.  265,  n.  (w). 
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by  some  statutory  provision,  may  have  his  title  defeated  by  a 
party  who  acquires  a  right  to  the  ship  honestly,  and  in  ignorance 
of  the  mortgagee's  title,  (n)  But  if  he  takes  possession,  and 
still  more,  if  besides  having  taken  possession,  he  takes  out  a  new 
register  in  his  own  name,  or  does  any  act  which  may  be  regarded 
as  giving  public  notice  that  he  is  owner,  he  then  makes  himself 
responsible  as  an  owner,  (o) 

If  he  does  no  such  acts,  and  takes  no  actual  possession,  and 
is  still  protected  in  his  title  by  record  or  statutory  provisions,  he 
has  not  then  such  liabilities  as  spring  only  from  actual  pos- 
session. 

The  general  rule  must  be,  that  a  mortgagee  who  is  not  in 
possession,  is  not  liable  for  supplies  or  work  rendered  to  the  ves- 
sel; (jo)  but  he  may  of  course  make  himself  so  liable  by  a 
bargain,  (q)  and  he  will  be  held  to  have  made  this  bargain  if  he 
authorized  the  credit  to  be  given  to  him  personally.  But  not 
by  the  mere  fact  that  he  is  benefited  by  such  supplies  or 
repairs. 

B. —  Of  Transfer  by  Bottomry. 

Hypothecation  by  bottomry  is  at  once  one  of  the  most  an- 
cient and  one  of  the  most  common  transactions  of  shipping.  It 
is  almost,  if  not  quite  always,  effected  by  an  instrument  known 
as  a  bottomry  bond.  The  word  Bottomry  is  founded  upon  an 
ancient  usage  still  in  some  force,  which  considers  the  bottom  or 
keel  of  the  ship  as  the  ship,  (r) 

Originally,  the  contract  was  made  and  the  bond  executed 
chiefly,  perhaps  only,  by  the  master  in  a  foreign  port,  to  raise 
funds  to  enable  the  ship  to  return  to  her  home  port.  And 
while  it  has  been  repeatedly  asserted  that  admiralty  has  com- 

(n)  Ex  parte  Matthews,   2  Ves.   Sen.  Enp;,  L.  &Eq.  204,  affirmed  in  Exchequer 

272  ;  Atkin.^oa  o.  Mahng,  2  T.  R.  462  ;  Cliamliei-,  18  C.  B.  886,  36  Eirn-  L  &  Eq. 

Porthind  Bank  v.   Stubbs,  6  Mass.   42.);  3.-)0 ;  Ilarkwrtod   y.   Lvall    17   C    B    l-'4 

Tucker  v.  BiiHiiif^ton,  15  Mass.  480  ;  Bad-  33  En-.  L.  &  Eq.  211  ■   Honard  v   Odell' 

lam   «.   Tucker    1    Pick.  389 ;  The   Sch.  1    Allen,    8.5 ;    Blanchard  i:   Eeariu-,   4 

Konrip   Olcott,  Adm.  196.  Allen,'  118;   MTntvre  v.  Scott,  8  Johns. 

(o)  Mihii'.bpinola,  4  Hdl,  177;  Tucker  1  59;  Winslow  «.  Tarljox    18  Maine    132- 

V     Buffiiigton,   15   Mass.   477  ;    Dean    u.  Cutler  ».  Tluirlo,  20  Maine   ''13       '         ' 
M'Glue,  4  Bnig.  48  ;  Champlin  v.  Butler,         (r/)   See  Fish  ;;.  Thomas    5  Gray  45 
18  Johns.  169.                    ,  ,   ^    „  ('■)  The  Atlas,  2  Ha.;.-.  Adm.  53  ';  Sear 

ip]  Myers  v.  Wilhs,  17   C.  B.   77,  33  borough  v.  Lyrus,  Lateh,  252  Noy  95. 
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plete  jurisdiction  of  every  bottomry  bond,  wherever  made  or 
hovsrever  made,  we  are  not  entirely  certain  that  this  is  true  of 
any  other  bonds  than  those  made  as  they  originally  were 
made,  (s)  It  is  however  true  that  common-law  courts  do  not 
usually  take  cognizance  of  bottomry  bonds,  nor  is  it  easy  to  see 
how  they  could  enforce  their  peculiar  provisions.  And,  there- 
fore, as  'a  matter  of  necessity,  admiralty  might  take  jurisdic- 
tion over  all  bottomry  bonds.  They  are  certainly  and  emi- 
nently maritime  contracts.  A  bottomry  bond  transfers  the  ship 
to  the  bottomry  creditor,  as  a  security  for  advances  made  by 
him.  In  this  respect  it  is  siip.Uar  to  a  mortgage  or  a  pledge.  It 
differs  from  a  pledge  however  in  this;  that  possession  is  not 
transferred  to  the  creditor.  A  change  of  possession  is  of  the 
essence  of  a  pledge,  (t)  and  this  possession  seldom  if  ever  is 
given  to  the  creditor  in  a  case  of  bottomry,  (u) 

But  a  contract  of  bottomry  differs  whoUy  from  a  mortgage 
or  a  pledge,  in  one  particular,  wherein  it  differs  also  from  aU 
other  contracts  of  security.  That  particular  is  this.  All  con- 
tracts for  security  are  void  if,  or  so  far  as,  the  debt  or  loan  which 
they  are  intended  to  secure  is  illegal  and  therefore  void.  Near- 
ly aU  civilized  nations  have  what  are  called  usury  laws ;  that 
is,  they  place  a  limit  to  the  amount  which  can  legally  be  prom- 
ised for  the  use  of  money,  or  the  forbearance  of  a  debt.  Now, 
bottomry  bonds  are  valid,  although  they  go  far  beyond  these 
limits.  They  may  indeed  provide  for  the  payment  of  any 
amount  of  interest  which  the  parties  choose  to  agree  upon,  (v) 

The  interest  payable  by  a  bottomry  bond  is  called  by  the 
law  merchant  maritime  interest.  The  reason  of  the  rule  and 
of  the  name  is  this  ;  that  the  bond  always  provides,  that  if  the 

(s)  The  jurisdiction  where  a  bond  is  v.  Capper,  5  Bing.  N".  C.  136  ;  Homes  v. 
made  by  the  owner  in  the  home  port,  has  Crane,  2  Pick.  607  ;  Brownell  v  Haw- 
been  doubted  or  denied  in  Blaine  v.  Tlie  kins,  4  Barb.  491. 

Charles  Carter,  4  Cranch,  328 ;  Forbes  v.         («)  There  is  no  jus  in  re  in  such  a  case, 

Brig  Hannah,  Hopk.  99,  Bee,  348 ;  Knight  but  merely  a  jus  ad  rem,  a  right  to  the 

V.  The  Attila,  Crahbe,  326  ;  Hurry  v.  Ship  thing  hypothecated,  which  can  be  enforced 

John  &  Alice,  1  Wash.  C.  C.  293  ;  Hurry  for  the  payment  of  the  debt.    The  Tobago, 

I'.  Hurry,  2  Wash.  C.  C.  145.     The  juris-  5  Rob.  Adm.  222  ;    The  Young  JMechamc, 

diction  has  been  sustained  in  Wilnier  v.  2  Curtis,  C.  C.  404. 
The  Smilax,  2  Pet.  Adm.  295,  n. ;  Tlie         (o)  Sharpley  v.  Hun-el,  Cro.  Jac.  208 ; 

Sloop   Mary,  1    Paine,  C.  C.   671;  The  The  Cognac,  2  Hagg.  Adm.  387;   The 

Brig  Draco,  2  Sumner,  157.  Atlas,  2  Hagg.  Adm.  57  ;    White  v.  Ship 

{t)  Eyall  y.  RoUe,  1  Atk.  165  ;   Reeves  Daedalus,  1  Stuart,  L.  Can.  130. 
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ship  be  lost  before  the  bond  becomes  payable,  no  part  of  the 
debt,  whether  principal  or  interest,  is  payable.  Or,  as  it  is 
often  said,  the  debt  is  paid  and  the  bond  discharged  by  the 
loss  of  the  ship,  (lo)  It  is  obvious  therefore  that  the  interest 
payable  on  a  bottomry  bond  is  composed  of  two  elements.  One 
is  the  amount  to  be  paid  for  the  use  of  the  money ;  the  other 
is  a  compensation  to  the  lender  for  the  risli  of  the  loss  of  the 
ship,  which  risk  he  assumes.  These  two  elements  are  dis- 
tinct, but  Eire  never  discriminated  in  a  bottomry  bond,  which 
simply  declares  the  amount  of  the  whole  interest. 

It  is  absolutely  essential  to  a  bottomry  bond,  that  the  lender 
should  assume  this  risk.  At  the  same  time,  mortgages  of  other 
property,  or  any  other  securities,  may  be  given  to  the  lender  to 
assure  to  him  the  payment  of  the  bond  when  it  becomes  pay- 
able, including  the  maritime  interest ;  provided  that  all  these 
moi-tgages  or  securities  are  discharged,  as  the  bond  itself  is,  by 
the  loss  of  the  ship,  (x) 

A  practice  has  grown  up  in  modern  times,  by  which  bottomry 
bonds  are  in  some  instances  changed  from  their  original  purpose, 
and  used  as  a  means  of  lending  and  borrowing  money  upon 
illegal  interest.  It  is  done  in  this  way.  A  party  lends  money 
at  fifteen  per  cent.,  or  any  other  amount,  as  maritime  interest  on 
the  bottomry  of  a  ship ;  he  gives  three  per  cent.,  or  some  other 
premium,  for  an  insurance  of  the  whole  amount  of  the  bottomry, 
principal  and  interest,  the  debt  being  an  insurable  interest ;  then 
if  the  ship  comes  home  in  safety  his  bond  is  paid,  and  if  it  is 
lost  his  insurance  is  paid.  Bonds  and  bargains  of  this  descrip- 
tion are  usually  made  in  a  home  port,  (i/)  In  its  theory  the 
bottomry  bond  is  a  means  of  raising  money  to  save  the  ship, 
and  send  her  home  with  the  cargo  ;  and  it  creates  a  lien  on  the 
ship,  which  admiralty  enforces  in  preference  to  all  other  liens, 
because  it  is  considered  as  saving  the  ship  for  the  benefit  of  the 

(lo)  The   Atlas,  2    Haj^.   Adm.   48;  2  Wootlb.  &  M.  92;  The  Bri>  Draco,  2 

The  Einancipation,  1  W.  Rob.  124;  Sumner,  157;  Bray  r.  Bates,  9  Met  237. 
Stainbank    v.  Fenninp;,    11    C.    B.  51,  6         {x]  The  Jane,  1  i)ods.  40B  ;  Tlie  Eman- 

Eng.  L.  &  Eq.412;  The  Nelson,  1  Hagi;.  eipation,    1    W.    ]{oh.    129;    The    Lord 

Adm.  169  ;  Simonds  v.  Hodgson,  3  B.  &  Coebr.anc,  2   \V.  Bob.  320  ;  Tbe  Hunter, 

Ad.  50  ;  Jennings  v.  Ins.  Co.  of  Bonn.  4  Ware,  249  ;  Tlie  Sch.  Zepliyr,  Mason,  341  , 

Binney,  244;  Greeley  n.  Waterhouse,  19  The  Biig  Atlantic,  1  Newb.  Adm.  514. 
Maine,  9 ;  Leland  v.  The  Ship  Medora,         (y)  See  cases  supra,  p.  281,  n.  (s). 
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other  liens,  (z)  The  only  certain  exception  to  this  rule  is  that 
of  sailors'  liens  for  their  wages,  for  these  take  precedence  of  all 
liens,  (a)  There  is  some  authority  for  another  exception,  in 
favor  of  the  lien  of  material  men,  for  supplies  or  repairs  indis- 
pensable to  the  safety  of  the  ship,  (b)  For  a  similar  reason,  if 
there  be  many  successive  bonds,  a  later  bond  takes  precedence 
of  an  earlier  bond,  because  the  later  bond  saves  the  ship  for  the 
earlier ;  (c)  thus  reversing  the  rule  applied  to  mortgages.  It 
may  be  added,  that  bottomry  bonds  are  always  construed  very 
liberally,  (d)  If,  indeed,  a  master  borrows  money  abroad  for  the 
necessities  of  the  ship,  and  the  money  is  so  apphed,  although 
no  instrument  of  bottomry  is  given,  the  law  merchant  gives  to 
the  lender  a  lien  on  the  ship  therefor,  and  his  remedy  against 
the  owner  as  debtor.  But  he  can  then  recover  only  his  legal 
interest,  (e) 

A  bottomry  bond  made  in  the  usual  form,  may  become  payable 
on  other  contingencies  than  the  arrival  of  the  ship ;  as  where 
the  voyage  is  broken  up  and  terminated,  or  the  ship  lost  in  any 
way,  by  the  voluntary  and  unnecessary  act  of  owner  or  master.  (/^ 

(2)  The  Mary,  1  Paine,  C.  C.  671 ;  The  torest  merely,  and  which  is  payable  at  all 

Duke  of  Bedford,  2   Hagg.  Adm.  304  ;  events,   should   not   be   valid.      See  The 

The   Orelia,   3    Hagg.   Adm.    83  ;    The  Emancipation,  1  W.  Rob.  130  ;  Stainbank 

Aline,   1    W.  Rob.  HI;    The  Draco,  2  v.   Fenning,    11   C.  B.  51,  6  Eng.' L.  & 

Sumner,  157.  Eq.  412  ;  The   WiUiara   &   Emmeline,  1 

(a)  The  Madonna  D'Idra,  1  Dods.  40;  Blatchf.    &    H.    Adm.    66;     Selden    v. 

Blaine  v.  Ship  Charles  Carter,  4  Cranch,  Hendrickson,   1   Brock,  C.  C.  39B ;  The 

328;  The  Virgin,  8  Pet.  538;    The  Hi-  Brig  Atlantic,  1  Newb.  Adm.  5U;  The 

larity,  1  Blatchf.  &  H.  Adm.  90 ;  Furniss  Hunter,  Ware,  249  ;  The  Virgin,  8  Pet. 

V.  Brig  jNlagoun,  Olcott,  Adm.  66.     As  to  550  ;  Leland  v.  The  Medora,  2  Woodb. 

the  question  whether  wages  earned  prior  &  M.   107;   The   Mary,  1  Paine,  C.  C. 

to  the  bond  would  have  priority,  see  The  671.     Where  a  larger  sum  is  fraudulently 

Mary  Ann,  9  Jnr.  94  ;  The  Louisa  Bertha,  inserted  in  the  bond  than  that  advanced, 

1  Eng.  L.  &  Eq.  665.    ■  the  lender  being  privy  thereto,  he  can  re- 

(6)  Tlie  Jerusalem,  2  Gallis.  345.     See  cover  notliing.     The    Ann    C.  Pratt,    1 

also.  Ex  parte  Lewis,  id.  483.  Curtis,  C.  C.  340,  affirmed  Carrington  v. 

(c)  The  Betsey,  1  Dods.  289;  The  Ex-  Pratt,  18  How.  63. 
eter,  1   Rob.  Adm.  173;  The  Trident,  1         (/■)  As  by  unnecessary  deviation.    Har- 

W.  Rob.  29;  Leland  u.  The  Medora,  2  mail  v.  Vanhatton,  2  Vern.  717;  Wilmer 

Woodb.  &  M.  113;  Furniss  </.  Brig  Ma-  v.  The  Smilax,  2  Pet.  Adm.  295,     A  de- 

goun,  Olcott,  Adm.  66.  viation  from  necessity  does  not  have  this 

{d)  The  Alexander,  1  Dods.  278  ;  The  effect.     Tlie  Armadil'lo,  1  W.  Rob.  251. 

Jacob,  4  Rob.  Adm.  249 ;  Smith  v.  Gould,  —  A  sale.     The  Brig  Draco,  2  Sumner, 

4  Moore,  P.  C.  28  ;  Simonds  0.  Hodgson,  157.  — Intentional  loss  of  the  ship.  Pope 

3  B.  &  Ad.  50  ;  Tlie  Sch.  Zephyr,  3" Ma-  i-.  Nickerson,  3  Story,  465;  Thomson  v 

son    341  :  Pope   v.  Nickerson,  3    Story,  Royal  E.^:ch.  Ass.  Co.  1  M.  &  S,30;  The 

455'  Dante,  2  W,  Rob.  427  ;  The  Elephanta,  9 

(e)  Wainwright  v.  Crawford,  3  Yeates,  Eng.  L.  &  Eq.  553 ;  Thorndike  i>.  Stone, 

131,  4  Dall.  225.     There  seems  to  bo  no  11  Pick.  183. 
reason  why  a  bond  drawn  for  simple  in- 
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An  owner  may  make  a  bottomry  bond  anywhere  or  for  any 
reason,  (g)  Only  one  who  is  lawfully  master  of  the  ship  (h) 
can  make  this  bond  abroad,  and  he  can  make  it  only  from  neces- 
sity, (t)  This  necessity  must  be  sufficient ;  (j)  but  it  may  be 
a  less  stringent  necessity  than  that  which  is  requisite  to  au- 
thorize a  master  to  sell  his  ship  ;  and  we  should  say,  that  it 
would  be  a  sufficient  necessity  if  it  would  have  induced  the 
owner  to  do  so  if  present,  (k)  The  master  cannot  make  this 
bond,  if  he  have  funds  of  the  owner  within  his  reach,  or  can  bor- 
row them  on  the  personal  credit  of  the  owner,  (l)  But  he  cer- 
tainly is  not  bound  to  take  money  of  the  shippers  which  may  be 
on  board,  and  we  think  he  has  no  right  to  do  this,  (m) 

The  lender  must  use  reasonable  means  to  be  sure  that  the 
necessity  exists,  (n)  But  the  bond  would  not  be  avoided  by  a 
fraud  of  the  master,  (o)  unless  the  lender  knew  it,  or  might 
have  known  it.  (p) 


(g)  The  Brig  Draco,  2  Sumner,  157; 
Thorndikeu.  Stone,  11  Pick.  183  ;  Greeley 
V.  Waterhouse,  19  Maine,  9  ;  Tlie  Duke  of 
Bedford,  2  Hagg.  Adm.  294.  Necessity, 
therefore  is  not  a  requisite.  —  Same  cases. 

(A)  The  (.)relia,  3  Ila-o:.  Adm.  7.5  ; 
The  Boston,  1  Blatchf.  &  H.  Adra.  309  ; 
The  Kcnnerslev  Castle,  3  Hagg.  Adm.  1  ; 
Tlie  Alexander,  1  Dods.  278 ;'  The  Tar- 
tar, 1  Hagg.  Adm.  1  ;  Tlie  Brig  Ann  C. 
Pratt,  1  Curtis,  C.  C.  344  ;  Bi-ei-d  v.  Ship 
Venus,  Abbott  on  Sliipping,  159,  note  1  ; 
The  Jane,  1  Dods.  461. 

(0  Tlie  Gratitudine,  3  Rob.  Adm.  266; 
The  Nelson,  1  Haga-.  Adm.  169;  The 
Gauntlet,  3  W.  Rob:  82. 

(,;')  King  v.  Perry,  3  Salk.  23  ;  Fon- 
taine V.  Col.  Ins.  Co.  9  Johns.  29.  It  has 
been  said,  that  a  master  in  a  port  of  a 
State  of  this  country  other  than  the  liome 
port,  may  make  a  bond.  Selden  v.  Hen- 
drickson,  1  Brock.  C.  C.  396.  But  this 
cannot  now  be  considered  correct.  It 
makes  no  difference  whether  the  ship  is  at 
a  port  of  the  country  where  she  is  owned 
or  not;  the  only  question  is  whether  she 
is  so  far  distant  from  home  that  the  own- 
ers cannot  be  consulted  within  a  reason- 
able time.  Wallace  v.  Ficlden,  7  Moore, 
P.  C.  398,  reversing  s.  c.  nom.,  The  Orien- 


tal, 3  W.  Rob.  243  ;  The  Bonaparte,  3 
W.  Rob.  298;  Wilkinson  v.  Wilson,  8 
Moore,  P.  C.  459 ;  The  Bonaparte,  20  Eng. 
L.  &  Eq.  649,  8  Moore,  P.  C.  483;  The 
Nuova  Loanese,  22  Eng.  L.  &  Eq.  623 ; 
Agricultural  Bank  u.  The  Bark  Jane,  19 
La.  1. 

{k)  The  Fortitude,  3  Sumner,  246; 
The  Jlrdora,  Sprague,  138. 

(/.]  The  Ship  Packet,  3  Mason,  255 ; 
Walden  v.  Chamberlain,  3  Wash.  C.  C. 
290  ;  The  Virgin,  8  Pet.  538  ;  The  Me- 
dora,  Sprague,  138  ;  The  Sydney  Cove, 
2  Dods.  7.  Whether  ihc  mas'ter  is  ol)liged 
to  use  his  own  money  befoie  resorting  to 
a  bottomry  bond  seems  doubtful.  See 
The  Ship  Packet,  3  JIason,  263  ;  Can- 
i/.aves  v.  The  Santissiraa  Trinidad,  Bee, 
353;  The  William  &  Emmcline,  1 
Blatchf.  &  H.  Adm.  72. 

(m)   The  Ship  Packet,  3  Mason,  258. 

(n)  The  Aurora,  1  "Wheat.  96  ;  Thomas 
V.  Osborn,  19  How.  31  ;  Walden  v. 
Chamljcrlain,  3  Wash.  C.  C.  290  ;  Soares 
V.  Rahn,  3  Moore  P.  C.  1  ;  The  Royal 
Stuart,  33  Eng.  L.  &  Eq.  602  ;  Duncan 
U.Benson,  1  E.^ch.  555. 

(o)  Atlantic  Ins.  Co.  v.  Conard,  4 
Wash.  C.  C.  662,  1  Pet.  386. 

(p)  Can-ingtou  v.  Pratt,  18  How.  63. 
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F. —  Of  Respondentia. 

The  master  may  hypothecate  the  whole  of  the  cargo,  or  a 
part  of  it,  to  raise  funds,  in  a  case  of  sufficient  necessity,  (q) 
He  may  do  this  by  a  bill  of  sale  properly  conditioned ;  but  more 
usually  and  more  properly  by  an  instrument,  which  is  called  a 
Respondentia  Bond. 

This  bond  is  nearly  the  same  thing  in  respect  to  the  cargo, 
which  the  bottomry  bond  is  in  respect  to  the  ship ;  and  it  is 
construed  and  governed  by  similar  principles  as  to  its  necessity, 
and  as  to  its  operation,  (r)  Thus  a  loan  on  respondentia  is  a 
loan  on  maritime  interest.  It  must  therefore  be  made  de- 
pendent for  payment,  both  of  principle  and  interest,  on  the  safe 
arrival  of  the  goods.  And  if  they  are  lost,  the  lender  has 
no  claim  for  any  payment  whatever,  (s)  Usually  the  master 
gives  to  the  respondentia  creditor  bills  of  lading,  duly  indorsed. 
This  act  may  give  to  the  creditor  additional  security,  by  the 
constructive  possession  of  the  goods ;  but  it  gives  him  no  claim 
if  they  are  lost,  (t') 

SECTION  III. 

OF   CONTRACTS   IN   RELATION   TO   THE   USE   OE   A   SHIP. 

A.  —  Of  the  use  of  the  Ship  by  the  Owner. 

1.    When  he  Cakeies  his  own  Goods. 

He  may  carry  his  own  merchandise,  or  that  of  others,  or  he 
may  carry  both.  If  he  carry  goods  for  others,  he  carries  them 
on  freight,  and  the  usual  if  not  constant  meaning  of  the  word 

(n)  The  Gratitadine,  3  Rob.  Adm.  26.3 ;  Rob.  83  ;   The  Priscilla,    1  Law  Times, 

The  Lord  Cochrane,  1  W.  Rob.  312,  2  n.  s.,  272.     It  may  be  made  by  the  owner 

id.  320;    The  Osmanli,  3  W  Rob.  214  ;  at  a  home  port  without  necessity.    Conard 

Pope  «.'Nickerson,  3  Story,  465.  v.  Atlantic  Ins.  Co.  1  Pet.  386  ;  Pranklin 

(r)    The    Gratitudine,   3   Rob.    Adm.  Ins.  Co.  v.  Lord,  4  Mason,  248.     Abroad, 

260-  The  Osmanli,  3  W.  Rob.  214  ;  The  it   can  only  be  made  through  necessity. 

Nostra  Senora  del  Carmine,  29  Eng.  L.  &  The  Bonaparte,  3  W.  Rob.  298. 
Eq.  572.     Ship  and  freight  are  liable  be-        (s)  Franklin  Ins.  Co.  v.  Lord,  4  Mason, 

fore  the  cargo.     La  Constancia,  4  Notes  248. 
of  Cases,  285 ;  The  Prince  Regent,  2  W.        (t)  Johnson  v.  Greaves,  2  Taunt.  344. 
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freight  in  law,  is,  the  sum  agreed  on  as  that  which  shall  be  paid 
to  the  owners  of  a  ship  for  carrying  the  goods  of  others.  But 
in  common  conversation,  the  word  freight  is  also  used  as  mean- 
ing the  goods  carried  or  the  cargo,  and  it  would  seem  from  the 
early  reports  that  this  word  has  had  this  two-fold  meaning  for 
a  long  time,  (m)  And  we  shall  hereafter  see,  that  by  the  law  and 
usage  of  insurance,  a  ship-owner  may  insure  his  freight  under 
that  name  meaning  thereby  not  his  own  cargo,  but  what  an- 
other party  would  have  paid  him  for  carriage  of  the  same  goods 
on  the  same  voyage. 

B.  —  Of  the  use  of  a  Ship  by  Freighters. 

1.     Of  the  Eecipkocal  liens  or  the  Ship  and  the  Cargo. 

The  contract  by  which  an  owner  carries  the  goods  of  others, 
is  called  a  contract  of  affreightment.  The  law  of  freight  applies 
where  the  owners  of  the  ship  are  one  party,  and  the  owners  of 
the  cargo,  or  of  a  part  of  it,  are  another  party.  And  the  funda- 
mental principle  of  the  law  merchant  in  relation  to  this  contract, 
is,  that  the  ship  and  the  cargo  have  reciprocal  rights  against 
each  other,  and  liens  each  against  the  other,  to  enforce  these 
rights.  The  meaning  and  effect  of  this  rule  is,  that  the  ship- 
owner, by  receiving  the  goods  on  board,  and  with  or  without 
a  written  or  an  express  promise,  agrees  to  carry  the  goods,  in 
that  ship,  to  their  destined  port,  by  the  proper  route,  at  a  proper 
time,  and  in  safety.  The  elements  of  this  agreement  are,  that 
the  ship  is  seaworthy  in  all  respects  and  particulars,  including  a 
competent  and  sufficient  master  and  crew,  papers,  and  provi- 
sions, and  that  proper  care  shall  be  taken  of  the  goods,  in  load- 
ing them  on  board,  in  carrying  them  whither  they  should  go,  in 
there  delivering  them,  and  in  navigating  the  ship  to  her  destined 
port  without  needless  delay  or  deviation-,  {v)  And  if  there  be 
a  failure  in  any  of  these  particulars,  and  the  goods  are  thereby 


(u)  Bright  V.  Cowper,  1  Brownl.  &  G.  8  Bing.  12-t;  Hand  v.  Ba-\Tiep,4  Wliart 

21.  204;    Crosby   v.   ITitch,    12    Conn.  410, 

(v)  A  needless  deviation  makes  the  car-  Bond  v.  The  Cora,  2  Pet.  Adm.  37.3,  379, 

rier  an   insurer  of  tlio  cargo.     Davis  v.  2  Wash.  C.  C.  80;  Knox  i>.  Tlie  Kiuetta, 

Garrett,  6  Bing.  716;  Freenaan  r.  Taylor,  Crabbc,  534. 
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injured,  or  their  value  lessened,  not  only  is  the  ship-owner  per- 
sonally responsible,  but  the  ship  itself  is  subject  to  the  lien  of 
the  freighter  or  shipper  of  the  goods,  and  by  that  lien  the  ship- 
per may  enforce  his  rights,  or  get  from  the  ship  itself  an  indem- 
nity for  the  injury  sustained  by  a  violation  of  his  contract  with 
the  owner,  (w) 

And  on  the  other  hand,  if  the  goods  are  so  carried,  not  only 
is  the  owner  of  the  goods  bound  to  pay  to  the  owner  of  the 
ship  the  freight  earned  by  the  carriage,  but  the  ship-owner  has 
a  lien  on  the  goods  to  enforce  his  claim  for  his  earnings  against 
them,  (x) 

Moreover,  if  the  goods  are  once  laden  on  board,  the  ship- 
owner thereby  acquires  a  right  to  carry  them  the  whole  distance, 
and  so  earn  his  whole  freight.  And  we  should  say,  that  the 
shipper  cannot  reclaim  his  goods  and  take  them  out  of  the  ship, 
unless  the  owner  consents,  or  unless  the  shipper  pays  to  the 
owner  his  full  freight.  Some  questions  have  arisen,  and  have 
been  somewhat  agitated  in  the  courts,  and  may  not  be  yet  quite 
settled,  as  to  the  extent  of  the  obligation  of  the  shipper  and  the 
rights  of  the  owner.  We  consider  it  certain,  however,  that  the 
shipper  cannot  take  his  goods  from  the  ship,  without  paying  to 
the  owner  fuU  compensation"  for  any  trouble  or  loss  sustained  by 
him.  (ij) 

These  rules  or  principles  may  be  said  to  compose  the  whole 
law  of  freight ;  and  while  courts  of  common  law  may  find  some 

(lo)  The  Gold  Hunter,  1  Blatchf.  &  H.  effect,  tlie  goods  may  be  held  hy  a  process 

Adm.  300;    The  Grafton,  Olcott,  Adm.  in  rem.     See  also,  Sears  i).  Wills,  4  Allen, 

43,  1    Blatchf.  C.   C.   173;  The  Rebecca,  212. 

Ware,   188;  Clark  u.  Barnwell,  12  How.         {ij)  Some  cases  hold,  that  no  lien  for 

272 ;  Uich  v.  Lambert,  id.  347.  freight  exists  until  the  vessel  has  broken 

(x)  Certain  Logs  of  Mahogany,  2  Sum-  ground.     Curling  v.  Long,  1  B.  &  P.  634; 

ner,  601 ;     Drinkwater  v.  The  Brig  Spar-  tUurason  , .  Davidson,  5  Binn.  392,  401  ; 

tan,  Ware,  149;  Cowing  v.  Snow,  11  Mass.  Burgess  v.  Gun,  3  Harris  &  .1.  225 ;  Bai- 

41.5  ;  rickman  v.  Woods,  6  Pick.  248.—  ley  v.  Damon,  5  Gray,  92.     If  this  be  so, 

This  lien  is  considered  as  waived  by  a  de-  then  the  rule  of  damages  would  be  merely 

livery  of  tlie  goods  unconditionally.    Sears  the  expenses  actually  incun-ed.     But  the 

I).  Certain  Bags  of  Linseed,  U.  S.  D.  C.  better  rule  seems  to  be,  that  the  lien  for 

Mass.  18.18,  affirmed  in  June  1858,  by  the  freight  commences  as  soon  as  the  goods 

Circuit  Court,  and  by  the  Supreme  Court  are  on  board.     Abbott  on  Shipping,  595  ; 

in  Ba<'3  of  Linseed,  1  Black,  108.     It  was  Tindal  v.  Taylor,  4  Ellis  &  B.  219,  28 

also  said  that  if  the  goods  are  put  even  Eng.  L.  &  Eq.  210  ;  Thompson  v.  Small, 

in  the  warehouse  of  the  consignee,  under  1  C.  B.  354  ;  Thompson  v.  Trail,  2  Car.  & 

an  a'TComent  or  understanding  that  this  P.  334.     See  also,  Keyser  v.  Uarbeck,  3 

act  shall  not  be  a  waiver  of  the  lien,  or  if  Duer.  373  ;  Bartlett  a.  Carnley,  B  Duer, 

there  is  a  local  usage  of  the  port  to  this  194. 
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difficulty  in  the  enforcement  of  these  liens,  and  especially  the 
lien  of  the  cargo  against  the  ship,  a  court  of  admiralty  finds 
no  such  difficulty ;  its  process  in  rem  being  equal  to  the  require- 
ment of  any  case. 

An  owner  of  a  ship  may  carry  his  own  goods  principally,  or 
partly,  and  fill  up  his  ship  with  the  goods  of  others.  Or  he  may 
carry  only  the  goods  of  others.  In  this  latter  case  he  may  either 
offer  the  ship  to  the  public  as  a  general  ship,  or  he  may  let  her 
out  by  a  charter-party. 

When  he  offers  his  ship  as  a  general  ship,  he  usually  adver- 
tises her,  stating  the  name  of  the  ship  and  of  the  master,  her 
tonnage,  her  general  character,  the  time  of  sailing,  and  her  pro- 
posed voyage.  And  although  he  would  not  be  bound  to  exact 
accuracy  in  all  these  particulars,  he  would  undoubtedly  be  held 
to  make  compensation  to  a  shipper  who  was  injured  without 
his  own  fault,  by  the  material  misrepresentation  of  the  owner 
in  any  of  these  statements,  {z)  And  if  the  owner  changes  his 
purpose  in  any  of  these  particulars,  it  would  be  his  duty  to  vary 
his  advertisement,  or  other  public  notice,  accordingly,  {a) 

Goods  may  be  carried  to  the  port  of  destination,  and  there 
defivered,  but  in  such  condition  that  their  value  is  greatly  di- 
minished ;  and  the  questipn  may  then  arise,  how  this  diminu- 
tion of  value  affects  the  fi-eight.  The  answer  must  depend  upon 
the  manner  in  which  this  diminution  took  place,  or  the  causes 
which  produced  it.  We  have  seen  that  the  ship  is  responsible 
for  any  damage  to  the  goods  caused  by  the  negligence  or  de- 
fault of  the  master ;  and  so  it  is  for  injury  arising  from  the  in- 
herent nature  or  properties  of  the  goods,  if  it  could  have  been 
prevented  by  a  proper  condition  of  the  ship  or  by  reasonable 
care  on  the  part  of  the  master.  But  if  the  goods  are  injured  by 
a  peril  of  the  sea  for  which  the  ship  is  not  responsible,  or  by 
inherent  causes  not  made  operative  by  the  fault  of  the  ship  or 

(2)  An  advertisement  that  a  vessel  will  Yates  v.  DuflF,  5  Car.  &  P.  369  ;  Glaholm 

sail  with  convoy  is  a  warranty  of  the  fiict.  v.    Hays,   2   Man.    &  G.  2.57  ;    Ollive  i'. 

Runquist  v.  Ditchell,  3  Esp.  64  ;  Sander-  Booker,  1   Exch.  416 ;  Howard  v.  Cobb, 

son  V.  Busher,  4  Camp,  54,  note  ;  Magal-  XJ.  S.  C.  C.  19  Law  Reporter,  377  ;  Den- 

haens  v.  Buslier,  4  Camp.  54  ;  Freeman  v.  ton  v.  Groat  Northern  R.  Co.  5  Ellis  & 

Baker,  5  B.  &  Ad.  797.     As  to  an  adver-  B.  860,  34  Eng.  L.  &  Eq.  134;  Mills  v. 

tisementof  time  when  a  vessel  will  start,  Shult,  2  E.  D.  Smith,  139. 
see  Cransvon  v.  Marshall,  5  Exch.  395  ;         (a)  Peel  v.  Price,  4  Camp.  243. 
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master,  then  the  ship  is  not  responsible,  and  the  claim  for  treight 
remains  unaifected.  Hence  it  is  a  rule  of  the  law  merchant, 
that  if  goods  injured  by  causes  for  which  the  ship  is  not  respon- 
sible, remain  in  specie,  and  are  delivered  in  specie,  the  whole 
freight  is  earned,  whatever  be  the  diminution  or  destruction  of 
their  value,  (b) 

If  barrels  or  boxes  arrive  in  which  goods  were,  but  there  are 
no  goods  in  them,  as  where  wine,  oil,  or  molasses  leaks  out,  or 
sugar  or  salt  melts  and  washes  out,  but  the  barrels  or  boxes  ar- 
rive in  good  order,  freight  is  due  if  the  loss  is  occasioned  by 
intiinsic  defect  or  quality  of  the  goods,  as  by  decay,  evapora- 
tion or  leakage,  (c)  If  the  loss  is  by  a  peril  of  the  sea  no  freight 
is  payable,  (d)  and  if  the  loss  is  owing  to  the  fault  of  the  vessel, 
the  goods  are  paid  for,  deducting  freight. 

2.  Of  the  Bill  op  Lading. 

This  is  one  of  the  most  ancient  documents  now  in  use,  and  is 
very  similar  in  its  form  and  provisions  among  aU  commercial 
nations.  It  is  a  written  receipt  for  the  goods,  signed  by  the 
master  as  the  agent  of  the  owner,  and  expresses  the  ordinary  ob- 
ligations of  the  owner.  A  receipt  is  sometimes  given  for  the 
goods,  and  subsequently  a  bill  of  lading  ;  in  which  case  the  pre- 
vious receipt  should  be  given  up,  or  the  master  or  owner  may 
be  doubly  liable. 

The  bin  of  lading  may  be  signed  by  any  officer  of  the  ship 
having  authority.  Commercial  usage  would  seem  to  require 
that  it  should  be  given  by  a  master  or  officer.  But  a  custom 
seems  to  be  growing  up  in  some  of  our  commercial  cities,  for  a 
clerk  of  the  owners  to  sign  and  deliver  a  biU  of  lading  in  the 
counting-room  ;  and  it  would  probably  be  equally  effectual,  (e) 

The  master  has,  by  the  law  merchant,  no  authority  to  sign  a 
biU  of  lading  until  the  goods  are  received,  and  such  a  bill  would 

lb)  Jordan  v.  Warren  Ins.  Co.,  1  Stoiy,  (c)  Nelson  v.  Stephenson,  5  Duer,  538 ; 

353  •  M'Gawu.  Ocean  Ins.  Co.  23  Pick.  Nelson  v.  Woodruff,  1  Black,  15G. 

405  •  Lord  v.  Neptune  Ins.  Co.,  10  Gray,  {d)  Frith  v.  Barker,  2  Johns  327. 

109 ;'   Ogden  v.  Gen.  Ins.  Co.,  2   Duer,  (e)  See  Putnam  <^.  TiUotson,  13  Met. 

204';  Hugg  u.  Augusta  Ins.  Co.,  7  How  517 
595.' 

VOL.  11.  ^^ 
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not  bind  his  owners.  (/)  But  if  the  goods  were  afterwards 
received,  the  bill  of  lading  might  then  have  that  effect;. 

The  bill  of  lading  is  often  called  a  negotiable  instrument ;  (g) 
it  is  not  entirely  so.  It  promises  to  deliver  the  goods  to  the 
shipper  or  his  assigns,  and  not  to  his  order.  But  a  bill  of  lading 
indorsed  by  the  shipper  and  delivered  to  the  indorsee,  will 
found  an  action  by  the  indorsee  against  the  ship-owner  for  the 
goods  ;  and  will  be  presumptive  though  not  absolute  evidence, 
that  the  goods  were  transferred  to  the  indorsee.  In  most,  but 
not  all  of  our  States,  the  indorsee  must  bring  an  action  on  the 
bill  not  in  his  own  name,  but  in  that  of  the  shipper.  (A) 

Neither  between  the  ship-owner  and  indorsee,  nor  between 
the  ship-owner  and  the  shipper  himself,  is  the  bill  of  lading  con- 
clusive, (i)  But  if  the  ship-owner  resists  an  action,  on  the 
ground  that  the  goods  were  not  in  fact  such,  or  of  such 
quality,  as  they  were  said  to  be  in  the  bill,  this  he  must  prove. 

The  ship-owner  would  not  be  liable  to  the  shipper  for  a  loss 
of  or  an  injury  to  the  goods  caused  by  an  intrinsic  defect  or 
decay,  but  he  should  not  be  permitted  to  defend  against  an 
indorsee  of  the  bill  who  bought  the  goods  trusting  to  the  biU, 
on  the  ground  of  any  defect,  if  the  ship-owner  knew  the  defect, 
or  by  proper  means  might  have  known  it  when  the  bill  was 


(/)  Rowley  v.  Bigclow,  12  Pick.  307  ;  Cobb,  12  Barb.  310.     But  in  admiralty  an 

Lickbanow  v.  Mason,  2  T.  R.  7o  ;  Grant  assignee  of  a  bill  of  lading  may  sue  in  hia 

V.  Norway,  10  C.  B.  665,  2  Eng.  L.  &  own  name.     The  Water  Witch,  1  Black, 

Eq.    337;    Hubberstv  v.  Ward,  8  Exth.  494. 

330,  18  Eng.  L.  &  Eq.  551  ;   Coleman  v.         (I)   Bates  v.  Todd,  1   INIoody  &  R.  106; 

Riches,   IB   C.  B.   104,  29  Eng.  L.  &  Eq.  Berkley  v.  Watling,  7  A.  &  B.  29  ;  Wolfe 

323.  Nor,  in  such  case  the  vessel  liable  in  v.  Myers,  3  Sandf."  7  ;   Ward  r.  Whitney, 

rem.  Sch.    Freeman   v.   Buckingham,    18  3  Sandf.  399,  4  .Scld.442;    Dickerson  v. 

How.   182.     But  if  there  is  a  contract  to  Selyco,  12  Barb.  99  ;  O'Brien  v.  Gilchrist, 

carry  certain  goods,  and  they  are  lost  af-  34    Maine,  5.)4  ;    Knox    v.    The  Ninetta, 

ter  coming  into  possession  of  tlie  master,  Crabbe,   534  ;    I3enjamin    i'.    Sinclair,    1 

but  before  they  are  on  board,  and  the  mas-  Bailey,  174  ;    Backus  v.  Sch.  Marengo,  6 

ter  signs  bills  of  lading  for  them  after  the  McLean,  C.  C.  487  ;   Wavland  v.  Mosely, 

loss,  although  the  carrier  may  repudiate  5  Ala.  430 ;    May  v.  Babcock,  4  Ohio, 

the  bills  of  lading,  yet  he  cannot  set  thorn  3.34;    Sutton   v.  Ivcttcll,   Sprague,   309; 

up  HZ  merging  tlie  prior  contract.      The  The  Henry,  1  Blatchf.  &  fl.  Adm.  485  ; 

Bark  Edwin,  Sprague,  477.  Bisscl  v.  Price,  16  111.  408  ;  Butler  v.  The 

{(/)    Evans   v.   Marlctt,    1    Ld.  Raym.  Arrow,   1   Newb.   Adm.  59 ;    Warden  v. 

271  ;  Lickbarrow  !>.  i\Iason,  2  T.  R.  63;  Green,  6  Watts,  424;    Portland  Bank  v. 

JenkyuR  o.  Usl)0rne,  7  Man.  &  G.  698.  Stubbs,  6  Mass,  422  ;  Scars  c.  Wingate,  3 

(/i)    Thompson   v.    Dorainy,   14  M.  &  Allen,  103 ;  Manchester  w.  Milne,  Abbott, 

W.  402;  Tindalw.  Taylor,  4  Ellis  &  B.  Adm.  115;  Goodrich  u.  Norris,  id.  196. 
219,   ?8  Eng.  L.  &   Eq.  210;  Dows  v. 
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signed,  (j)    and  says  nothing  thereof  in  the  bill ;  unless  the 
nature  of  the  goods  makes  their  liability  to  decay  obvious,  (k) 

The  party  who  ships  the  goods  is  the  consignor.  He  to 
whom  they  are  to  be  delivered  by  the  terms  of  the  bill  is  the 
consignee.  If  the  goods  are  deliverable  to  the  shipper  himself 
or  his  assigns,  he  is  both  consignor  and  consignee.  So  he 
would  be  if  no  person  were  named  in  the  bill  of  lading,  as  the 
party  to  whom  the  goods  were  to  be  delivered ;  but  this  sel- 
dom occurs. 

The  consignee  of  the  goods  may  transfer  his  interest  in  them 
to  any  purchaser  without  an  indorsement  or  delivery  of  the 
bill ;  (Z)  but  if  the  goods  have  not  been  delivered  to  the  con- 
signee and  the  biU  of  lading  thereby  discharged,  the  proper  and 
usual  way  of  transferring  the  goods  is  by  indorsement  and 
delivery  of  the  bill,  (m) 

Bills  of  lading  are  usually  signed  in  the  regular  course  of 
shipping  in  sets  of  three.  Of  these,  the  master  retains  one ; 
the  other  two  are  delivered  to  the  consignor,  and  of  these  he 
retains  one,  and  sends  the  other  to  the  consignee,  either  with 
the  goods  or  by  a  separate  conveyance.  There  is  no  rule  of 
law  about  this,  and  more  or  fewer  biUs  may  be  signed  and  de- 
livered, or  disposed  of,  as  the  parties  choose. 

The  effect  of  the  bill,  when  delivered,  depends  somewhat 
upon  the  qtiestion,  whether  the  consignor  be  or  be  not  the  con- 
signee. When  he  is  not,  and  the  consignor  sends  the  biU  to  the 
consignee,  the  goods  become  at  once  the  property  of  the  con- 
signee. They  are  at  his  risk,  and  he  is  liable  for  their  freight ; 
but  until  they  actually  come  into  his  possession,  they  are  sub- 
ject to  the  consignor's  right  of  stoppage  in  transitu,  (n) 

If  the  consignor  be  himself  the  consignee,  he  may  send  the 
bill  to  a  third  party.  He  may  send  it  to  him  indorsed  to  him, 
or  indorsed  in  blank.     And   if  the  consignee  has   ordered  the 

(  /)    Clark  V.  Barn-well,  12  How.  272  ;  {k)  See  cases  supra,  p.  290,  n.  ({). 

Ship  Howard  w.  Wissman,  18  How.  231  ;  {1}  Stanton    v.  Eager,    16  Pick.   467; 

McKinlayw.  Morrisli,2lHow.  343;  Lamb  Allen  w.  Williams,  12  Pick.  297,  302. 

V.   Parkman,    Sprague,   343;    Zerega   v.  (?k)  Buffington  u.  Curtis,  15  Mass.  528. 

Poppe  Abbott  Adm.  397  ;    Baxter  u.  Le-  [n]   Walley  w.- Montgomery,   3    East, 

land,  id.  .348 ;  Bissel  u.  Price,  16  111.  408.  585;   Allen  v.  WiUiams,  12  Pick.  297  ; 

So  if  no  bill  of  lading  is  given.     Hudson  Stanton   v.  Eager,    16  Pick.    467.      See 

V  Baxendale,  2  H.  &  N.  575.  ante.  Book  III.  Chap.  6. 
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goods,  or  is  to  receive  them  as  his  own,  when  he  receives  this 
indorsed  bUl,  the  property  in  the  goods  passes  to  him  as  if  he 
had  been  named  consignee  in  the  bill,  (o)  If,  however,  he  is 
only  the  agent  or  factor  of  the  consignor,  this  bill  gives  him 
no  further  property  or  power ;  and  if  the  bill  be  sent  without 
indorsement,  it  confers  no  rights  of  property  whatever;  and 
has  little  more  effect  than  a  mere  notice  that  goods  are  shipped 
in  such  a  vessel  to  such  a  port,  (p) 

The  consignor  frequently  sends  to  a  consignee  a  bill  not  in- 
dorsed, and  then  sends  to  his  own  agent  in  or  within  reach  of 
the  same  port,  an  indorsed  bill ;  it  may  be  indorsed  in  blank,  or 
to  the  agent,  or  to  the  party  ordering  the  goods,  and  the  con- 
signor sends  to  his  agent  with  the  bill  orders  to  deliver  the  bill 
to  the  party  ordering  the  goods,  or  to  receive  the  goods  and 
deliver  them  to  him,  provided  payment  be  made  or  secured,  or 
such  other  terms  as  the  consignor  prescribes  are  complied  with. 
This  course  secures  to  the  consignor,  beyond  all  question,  the 
right  and  power  of  retaining  the  goods  until  the  price  for  them 
is  paid  or  secured  to  him. 

Because  the  bills  of  lading  are  evidence  against  the  master 
or  owner,  as  to  every  material  fact  stated  in  them  in  respect  to 
the  description  of  the  goods,  it  is  prudent  and  usual  to  describe 
them  only  as  so  many  boxes,  or  barrels,  or  bales,  or  parcels, 
numbered  and  marjied  as  per  margin ;  adding  the  words, 
"  contents  unknown,"  or  equivalent  words.  Even  if  the  words 
"  containing  "  such  or  such  goods,  are  added,  the  ship  is  bound 
only  to  deliver  the  boxes  as  received,  and  the  evidence  of  the 
bill  of  lading  may  always  be  rebutted  by  proof  of  mistake 
or  fraud,  {q) 

Then  the  two  liens  heretofore  spoken  of  come  in.  It  is 
common  for  the  bill  of  lading  to  say,  that  the  goods  are  to  be 
delivered  on  payment  of  the  freight;  but  whether   expressed 

(o)    Haille  v.  Smith,  1  B.   &  P.  563;  sel  v.  Price,  16  111.  408;  The  Colombo, 

Chandlery.  Sprague,  5  Met.  306;  Eller-  U.  S.  C.  C,  N.  Y.,  19  Law  Eep.  376; 

Bliavv  V.  Magniac,  6  Exch.  570,  n.  ;   Wait  Ellis  v.  WiUard,  5  Seld.  529.     So  if  the 

u.  Baker,  2  Exch.  1.  words  "weight  unknown"  are   inserted, 

(p)  Brandt  V.  Bowlby,-2  B.  &  Ad.  932;  although   the   bill   of    lading  specifies   a 

Coxe  V.  Harden,  4  East,  211.  specific  weight,  the  carrier  is  only  bound 

(9)  Clark  B.  Barnwell,  12   IIow.   272;  to  deliver  the  weight  received.     Shepherd 

Vernardu.  Hudson,  3  Sumner,  405;  Bis-  i>.  Taylor,  5  Gray,  591. 
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or  not,  the  law  merchant  gives  this  lien.  That  is  to  say,  the 
master  cannot  demand  his  freight  without  being  ready  to 
deliver  the  goods ;  (r)  nor  can  the  shipper  demand  the  goods 
without  a  tender  of  the  freight,  (s) 

If  the  master  delivers  the  goods  without  receiving  freight, 
or  if  the  contract  of  freight  be  such  that  the  goods  are  to  be 
delivered  at  once,  and  the  freight  is  to  be  paid  at  a  future  day, 
we  should  say,  that  neither  the  master  nor  the  owner  of  the 
ship  has  any  longer  any  lien  on  the  goods ;  but  must  look  to 
the  consignor  personally  for  the  freight.  This  must  be  the  rule 
generally,  although  there  may  be  exceptional  cases,  in  which 
circumstances  prove,  that  while  the  goods  were  delivered,  they 
yet  remain  subject  to  the  lien,  (t)  Nor  would  the  lien  be  lost 
if  the  master  had  been  induced  to  surrender  the  goods  by 
fraud,  (u)  The  bill  of  lading  sometimes  contains  special 
stipulations  in  regard  to  the  disposal  of  the  goods  or  their 
proceeds,  (v.) 

The  contract  for  freight  is  in  law  an  entire  contract ;  that  is, 
it  is  a  contract  for  the  delivery  of  aU  the  goods  at  the  end  of 
the  whole  voyage ;  and  therefore  no  freight  is  payable  unless 
the  whole  voyage  is  performed,  (w)  nor  unless  all  the  goods 
are  delivered,  or  offered  for  delivery  on  payment,  (x) 

(r)  Brittan  v.  Barnaby,  21  How.  527.  pat  in  a  warehouse  by  the  consignee,  un- 

(s)  Lane    v.   Penniman,   4   Itfass.   91  ;  der  an  agreement  or  understanding  that 

Palmer    v.    Lorillard,    16    Johns.    348;  this  act  shall  not  bs  a  waiver  of  the  lien, 

Frothingham  v.  Jenliins,  1  Cal.  42  ;  Logs  or  if  there  is  a  local  usage  of  the  port  to 

of  Mahogany,  2  Sumner,  589  ;  MoUer  v.  this  effect,  the  goods  may  be  held  for  the 

Young,  5  Ellis  &  B.  755, 34  Eng.  L.  &  Eq.  lien.     See  also.  Sears  ...  Wills,  4  Allen, 

92,  reversing  the  same  case  in  the  Queen's  212. 

Bench,  5  Ellis  &  B.  7,  30  Eng.  L.  &  Eq.         (u)  Bigelow  v.  Heaton,  6  Hill,  43,  4 

345.  Denio,  496. 

(t)  The  lien  for  freight,  like  any  other,         {u}  Wallis    o.    Cook,    10    Mass.    510; 

may   be  waived;    and  this   is   generally  Winchester  v.  Patterson,   17  Mass.   62; 

the  case  where  the  time  and  place  of  pay-  Steamboat  John    Owen    v.   Johnson,    2 

ment  are  inconsistent  with  the  lien.    Kay-  Ohio  State,  142 ;  Jones  v.  Hoyt,  23  Conn. 

mond  V.  Tyson,  17  How.  53;  The  Sch.  157.     In   respect  to   stipulations,   it  has 

Volunteer,  1   Sumner,  551 ;   Chandler  v.  been  said,  that  they  must  be  in  words  so 

Belden,    18  Johns.   157;    Alsager  i:  St.  definite  as  to  indicate  an  agreement  tliat 

Katherine's  Dock  Co.  14  M.  &  W.  794;  the  general  operation  of  the  law  merchant 

Pickman  v.  Woods,  6  Pick.  248.     A  de-  in  respect  to  the  bills  of  lading  is  not  to 

livery  without  saying  any  thing  about  tlie  prevail,  and  they  must  be  in  writing,  and 

freight  would  be  considered  a  waiver  of  it.  signed  by  the  parties.     Brittan  v.  Baraa- 

Bags  of  Linseed,  1  Black,  108.     It  is  also  by,  21  How.  527. 
Stated  in  this  case,  that  where  goods  are        {w}  Tlie  Nathaniel  Hooper,  3  S'^'mner, 

(.r)  Sayvvard  a.  Stevens,  3  Gray,  97. 
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3.     Op  the  Delivery  op  the  Goods. 

Although  the  contract  of  freight  is  entire,  it  may  be  made 
separable,  either  by  the  terms  of  the  bill  of  lading,  or  by  the 
acts  of  the  parties.  It  is  separable  by  the  terms  of  the  bill 
of  lading,  which  is  the  contract  of  affreightment,  when  the 
freight  is  made  payable  either  by  the  quantity,  or  package,  or 
parcel,  separately  ;  or  where  different  parts  of  the  cargo  are 
shipped  on  distinct  and  separate  terms ;  and  in  such  cases,  the 
consignee  must  pay  for  what  is  delivered  agreeably  to  those 
terms,  (y) 

It  is  made  separable,  or  rather  it  is  divided  by  the  act  of  the 
parties,  if  a  part  of  an  entire  cargo  is  delivered  to  the  con- 
signee and  accepted  by  him  ;  for  then  he  must  pay  the  freight 
of  that  part,  (z)  But  the  consignee  may  refuse  to  receive  any 
part  of  an  entire  cargo,  if  the  whole  be  not  offered,  and  then  is 
not  bound  to  pay  any  part  of  the  freight,  (a)  If  only  a  part  of 
the  goods  is  delivered  and  accepted,  and  freight  for  that  part 
is  demanded,  the  shipper  may  have  his  claim  against  the  ship- 
owner for  the  value  of  the  goods  not  delivered ;  and  this  he 
may  offset  against  the  claim  for  freight  for  what  he  receives,  (b) 

The  ship-owner  must  indemnify  the  shipper  for  the  full  value 
of  the  goods  if  lost  or  injured,  unless  he  can  prove  that  the 
loss  or  injury  arose  from  a  cause  for  which  he  is  not  responsi- 
ble, (c)  If  he  discharges  this  burden  of  proof  by  showing  that 
to  be  the  case,  the  shipper  may  then  reestablish  his  claim  by 
proving  that  the  loss  or  injury  might  have  been  prevented  by 
due   care   and   skill  on  the   part  of    the   master  or  owner,  (d) 

554 :  Hunter  u.  Prinsep,  10  East,  394 ;  (c)  The  mode  of  proceeding  is  for  the 
Tirrell  v.  Giv^Q,  4  Allen,  245  ;  Barker  c:  shipper  to  ])rove  tlie  delivery  of  tlie  goods 
Cheriot,  2  Johns,  352 ;  Armroyd  r.  Union  to  the  carrier,  and  their  non-delivery,  or 
Ins.  Co.  3  Binn.  437 ;  Union  Ins.  Co.  v.  partial  delivery.  The  burden  is  then  on 
Lenox,  1  Johns.  Cas.  38.3  ;  Sampayo  v.  the  carrier  to  show  that  he  was  prevented 
Salter,  1  Mason,  43  ;  Cazo  !>.  Baltimore  by  one  of  the  excepted  perils  f)om  mak- 
ing. Co.  7  Cranch,  358.  ing  delivery.    Clark  v.  Barnwell,  12  How. 

(y)  Christy   v.    Row,    I    Taunt.   300  ;  280 ;    Hastings   c   Pepper,   1 1    Pick.  41  ; 

Kitehio  f.   Atkinson,  10  East,  295;    M'-  Alden    v.    Pearson,    3    Gray,    348;    Tho 

Gaw  V.    Ocean  Ins.    Co.   23  Pick.   405;  Ship   Martha,   Olcott    Adm.    140;    The 

Frith  V.  Barker,  2  Johns.  327.  Seh.  Emma  Johnson,  Sprague,  527. 

{z)  Hinsdell  v.  Weed,  5  Denio,  172.  (rf)  Clark  v.  Barnwell,  12  How.  280; 

(a)  Sayward  v.  Stevens,  3  Gray,  97.  Hunt   v.   Propeller   Cleveland,    1   Newb. 

(b)  Hammond   v.    MeClures,  'l    Bay,  Adm.  221,  6  McLean,  C.  C.  7C. 
101 ;   Edwards  v.  Todd,  1  Scam.  462 
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But  if  the  owner  pays  to  the  shipper  the  fall  value  of  goods 
not  delivered,  he  may  deduct  therefrom  the  freight  which  would 
have  been  payable  to  him  had  he  delivered  them,  (e)  The 
freight  cannot  be  demanded,  unless  the  goods  are  delivered,  or 
tendered,  or  delivery  is  prevented  by  the  act  or  fault  of  the 
shipper  or  consignee.  (/)  Still,  however,  if  at  the  end  of  the 
voyage,  the  consignee  is  prevented  from  receiving  them  by  the 
action  or  prohibition  of  government,  this,  although  not  his 
fault,  is  his  misfortune ;  for  the  ship-owner  has  done  all  he  is 
bound  to  do,  and  the  whole  freight  is  earned,  (g)  But  if  the 
ship  cannot  reach  the  port  by  reason  of  a  blockade,  or  any 
similar  cause,  this,  though  not  the  fault  of  the  ship,  is  its  mis- 
fortune ;  for  the  voyage  is  not  finished  in  fact,  and  the  freight 
is  not  earned,  (h) 

The  usages  of  trade  have  much  influence  in  determining  the 
place  at  which  the  goods  should  be  delivered,  and  manner  of 
delivery,  (i)  Thus,  in  general,  a  delivery  at  a  suitable,  safe,  and 
reasonably  convenient  wharf,  with  prompt  notice  (j)  to  the 
consignee,  is  a  sufficient  delivery,  (k)  But  different  consign- 
ments to  different  consignees  should  be  arranged  separately ;  (I) 
and  knowledge  by  the  consignee,  that  the  vessel  has  arrived 
and  will  discharge  her  cargo  at  a  particular  place,  if  derived 
otherwise  than  from  notice  to  him,  is  not  sufficient,  (m)  But  a 
notice  in  a  newspaper  is  enough,  if  it  can  be  shown  that  the 

(c)  Knox  M.  The  Ninetta,  Crabbe,  544 ;         (i)  A  usage   to   receive   goods   at  the 

Arthur  v.  Sch.  Cassius,  2  Story,  81  ;  The  quarantine  ground,  is  admissible  to  prove 

Joshua  Barker,  Abbott  Adm.  215;  Bazin  a  compliance  mth  an  engagement  to  de- 

V.  Richardson,  20  Law  Rep.  129,  5  Am.  liver  at  the  port.     Bradstrect  v.   Heron, 

Law  Reg.  459.  Abbott  Adm.  209.     Whei-e  no  port  of  de- 

{f)  Bradstreet   v.  Baldwin,   11   Mass.  livery  is  mentioned  the  general  port  foi 

229  ;  Clendaniel  v.  Tuckerman,  17  Barb,  the  kind  of  cargo  earned  is  the  proper  cue. 

184;  Brown  v.  Ralston,  4  Rand.  504,  9  Smith  v.  Davenport,  34  Maine,  520. 
Leigh,  532.  (  /)  Golden  !'.  Manning,  3  Wilson,  429  ; 

iff)  Morgan  v.  Ins.  Co.  of  N.  A.  4  Dall.  The  Peytona,  Ware,  2d  cd.  541,  2  Curtis, 

455  ;  Bradstreet  v.  Heron,  Abbott  Adm.  C.  C.  21  ;    Salmon  Falls  Manuf.  Co.  v. 

209.     Where   the  seizure  is   by  custom-  Bark  Tangier,  XJ.  S.  C.  C.  Mass.,  21  Law 

house  officers,  see  Gosling  v.  Higgins,  1  Reporter,  6. 

Camp.  451 ;  Spence  v.  Cliodwick,  10  Q.         {k)  Hyde  v.   Trent  'Snv.  Co.  5  T.  R. 

B.  517  ;  Evans  v.  Hutton,  4  Man,  &  G.  389;   Vose  o.  Allen,  U.  S.  D.  C,  N.  Y., 

934 ;    Rowland   v.    Greenway,   22   How.  2  Am.   Law  Reg.  563,  nom.   The  Bark 

491  ;  Bioolis  V.  Mintum,  1  Cal.  481.  Majestic,  10  Legal  Observer,  100;  Cope 

(h)  Hadley   y.  Clarke,   8   T.    R.   259;  d.  Cordova,  1  Rawle,  203. 
Stoughton  V.  Rappalo,  3  S.  &  R.   559  ;         (/)   Ship  Middlesex,  U.  S.  D.  C,  Mass 

Seotrr.  Libby,  2  Johns.  336 ;  Lorillard  v.  21  Law.  Rep.  14. 

Palmer,  15  Jolins.  20.     See  Sims  v.  How-        (m)  Ship  Middlesex,  21  Law  Rep.  14. 
ard,  40  Maine,  276. 
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consignee  read  tlie  notice ;  (n)  and  the  want  of  notice  is  ex- 
cused, if  after  proper  efforts  the  consignee  cannot  be  found,  (o) 
If  the  master,  by  his  own  fault,  omits  to  sign  a  bill  of  lading, 
ignorance  of  the  names  of  the  consignees  is  no  excuse  for  the 
want  of  notice,  (p)  But  if  such  omission  be  the  fault  of  the 
shipper,  notice  published  in  the  usual  way,  in  one  or  more 
newspapers,  is  sufficient,  (g)  If  no  consignee  is  named  in  the 
biU  of  lading,  or  is  known  to  the  master,  it  is  the  general  duty 
of  the  master  to  store  the  goods,  at  the  expense  of  the  owner, 
and  for  his  benefit,  (r) 

The  consignee  has  a  reasonable  time  to  inspect  the  goods  on 
the  wharf,  and  determine  whether  he  will  accept  them,  (s)  The 
delivery  must  be  on  a  suitable  day  as  to  the  weather,  and  on  a 
business  day,  and  at  a  business  hour ;  (t)  for  the  delivery  must 
be  reasonable  and  proper  in  time,  place,  and  circumstances  ;  («) 
and  the  liability  of  the  vessel  continues  until  the  consignee  has 
had  his  reasonable  time  to  examine  the  goods.  If  a  loss  occurs 
because  the  goods  were  marked  illegibly,  this  loss  falls  on 
either  the  owner  or  the  shipper,  as  it  was  the  fault  of  the  one 
or  the  other,  (v) 

As  to  the  question  for  what  damage  the  owners  of  the  ship  are 
responsible,  the  cases  are  numerous.  It  has  been  recently  deter- 
mined that  the  owners  of  a  general  ship  are  liable  to  a  shipper, 
for  damage  done  to  his  goods  from  other  goods  stored  in  the 
hold,  without  wilful  fault  or  negligence  on  the  part  of  the  ship- 
owner, {w)     And  even  if  the  goods  doing  the  injury  belong  to 

(«)  Kolm  V.  Packard,  3  La.  224 ;  Nor-         (s)  Until  he  accepts  he  is  not  liable  for 

thern  v.  ^V^iUiams,  6  La.  An.  578.  ficight.     Sch.  Treasurer,  Sprafrue,  473. 

(o)  Fisli  V.  Newton,  1  Denio,  45 ;  May-         (i)  Salmon  Falls  Co.  v.  Bark  Tangier, 

ell  V.  Potter,  2  Johns.  Cas.  371.  21    Law  Kcp.  6  ;  Goddard  v.  Bark  Tau- 

(p)  The  Pcytona,  Ware,  2d  ed.  541,  2  gier,  21   Law  Rep.   12.     This  case  hold 

Curtis,  C.  C.  21.  that  a  delivery  on  Fast  Pay  was  not  good. 

(q)  Medley    o.    Hughes,    11    La.  An.  but  this  was   reversed   by   the    Suprema 

211.  Court.     Richardson  y.  Goddard,  23  How. 

(r)   Galloway  v.  Hiifclies,  1  Bailey,  553.  28. 
So  if  the  consignee  refuses  to  receive  the         (?()  Price    v.   Powell,   3    Comst.   322 ; 

goods.     Artliur  v.  Sell.  Cassias,  2  Stoiy,  Sepura  v.  Reed,  3  La.  An.  695  ;  Northern 

81  ;  Oslrander   r.  Brown,  15  Johns,  .'ill;  u.  Williams,  6  La.  An.  578. 
Chickering  c.  Fowler,  4  Pick.  371.     But         («)  See  The  Huntress,  Daveis,  82. 
ho  is  not  bound  to  give  notice  to  the  con-         (»■)  Gillespie  r.  Thompson, cited  6  Ellis 

bignor  of  the  refusal  of  the  consignee  to  &  B.  477,  note,  36  En^-.  L.  &  Eq.  227 

accept,  unless  such  a  course  is  reasonable  Erousseau  o.  Ship  Hudson,    11  La.  An, 

under  all  the  circumstances  of  the  ca,so,  427:  Bark  Col.  Ledvard,  Sprague,  530; 

and  this  is  a  question  for  the  jury.     Hud-  Baxter  v.  Leland,   Abbott  Adm.  348,  1 

son  V.  Baxendalo,  2  H.  &  N.  575.  Blatchf.  C.  C.  526. 
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the  shippers  of  the  damaged  goods,  and  were  put  on  board  by 
them  in  condition  to  do  the  injmy,  the  ship-owner  is  respon- 
sible, but  now  only  if  the  proximate  and  immediate  cause  of 
the  injury  be  the  misconduct  of  the  master  in  stowing«the  inju- 
rious goods  too  near  the  other  goods,  (x)  But  the  shippers  are 
answerable  to  the  ship-owners  for  putting  on  board  dangerous 
goods,  the  character  of  which  is  not  made  known  to  the  owners 
nor  easily  discoverable  by  them,  (y) 

i.  Of  Tkansshipping  the  Goods  and  Foewarding  them  in  othek  Vessels. 

We  have  seen  that  although  the  ship  has  no  lien  on  the  cargo 
for  payment  of  freight,  until  that  be  earned,  the  ship  has  a  lien 
on  the  cargo  once  shipped  on  board,  grounded  on  the  right  of 
the  ship  to  carry  it  to  its  destination  and  thus  earn  the  freight. 
Nor  is  this  right  lost  by  circumstances  which  would  cause  great 
delay,  or  diminution  of  value ;  (z)  but  if  the  lien  of  the  ship 
upon  the  goods  is  only  for  the  purpose  of  earning  freight,  the 
shipper  may  at  any  time  reclaim  his  goods,  by  paying  the  fuU 
freight  which  would  be  earned  upon  them,  (a)  The  authorities 
are  very  strong  and  decisive  that  the  ship-owner  need  not  de- 
liver the  goods  at  any  intermediate  place,  although  he  is  there 
with  his  ship  damaged,  and  the  cargo  damaged,  and  long  con- 
tinued and  extensive  repairs  are  required  for  either  or  both. 
Because  he  may  remain  there,  and  make  the  repair,  and  then 
complete  his  voyage,  and  earn  all  his  freight,  (b) 

But  he  may  and  usually  does  send  the  cargo  forward  in  an- 
other ship  to  its  original  destination,  and  thus  earn  full  freight,  (c) 

(x)  Alston  V.  Herring,  U  Bxch.  822,  Eng.  L.  &  Eq.  531  ;  Tindal  v.  Taylor,  4 

36  En<^.  L.  &  Eq.  475.  Ellis  &  B.  219,  28  Eng.  L.  &  Eq.  210. 

(i/l  Brass  V.  Maitland,  6  Ellis  &  B.  470,  (6)  See  cases  cited  m  preceding  note, 

36  Ell"-.  L.  &  Eq.  221.  also  The  Brig  Collenberg,  1  Black,  170; 

(z)  Tindal  u.  Taylor,  4  Ellis  &  B.  219,  Herbert   v.    Uallett,    3    Johns.    Cas.    93; 

28  Eng  L  &  Eq.  210 ;  Clemson  v.  David-  Griswold  v.  N.  Y.  Ins.  Co.,  1  Johns.  205 ; 

son   5  Binn.  392;   M'Gaw  u.  Ocean  Ins.  Saltus  w.  Ocean  Ins.  Co.  14  Johns.  138; 

Co '  23  Pick.  405 ;  Lord  v.  Neptune  Ins.  Ellis   v.  Willard,  5  Seld.  529 ;  Clark  v. 

Co'   10  Gray,  109;    SmaU  v.  Moates,  9  Mass.   F.   &   M.   Ins.    Co.  2  Pick.  104; 

Bino-   574.  Tronson  v.  Dent,  8  Moore,  P.  C.  419,  36 

la)  Palmer  v.  Eorillard,  16  Johns.  348,  Eng.  L.  &  Eq.  41. 

355  -Jordan  v.  Warren  Ins.  Co.  1  Story,  (c)  Luke  v.  Lyde,   2  Burr.   882,  889, 

342,'354;  M'Gaw  v.  Ocean  Ins.  Co.   23  Rosetto  v.  Gurnoy,  11  C.  B.  176,  7  Eug. 

rick    405  •  Sliipton  v.  Thornton,  9  A.  &  L.  &  Eq.  461. 
E.  314;  Gibbs  v.  Gray,  2  H.  &  N.  22,  40 
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And  undoubtedly,  to  some  extent,  thus  to  transship  the  cargo 
is  his  duty  and  obligation  ;  although  that  duty  in  this  respect 
is  not  easily  or  distinctly  defined,  (d) 

If  he  sends  the  goods  on,  and  pays  the  expense  of  sending 
them  on,  he  may  charge  the  consignee  with  the  expense  of  trans- 
shipment. As  soon  as  an  exigency  requiring  transshipment  oc- 
curs, it  gives  the  master  authority  to  act  as  agent  of  all  parties 
interested,  whether  owners,  or  freighters,  or  insurers  ;  and  makes 
it  his  duty  to  do  the  best  he  can  for  them  all.  And  the  rule  is 
usually  stated  to  be  this ;  that  the  master  must  then  transship 
if  he  can,  and  may  claim  his  whole  freight,  and  charge  the  excess 
of  the  cost  of  transshipment  to  the  shipper  of  the  goods.  So 
that  if  it  cost  the  master  no  more  to  transship  them  than  it , 
would  to  have  carried  them  himself,  the  shipper  pays  no  more 
than  the  whole  freight,  (e) 

If  he  is  able  to  transship  and  will  not  do  so,  the  shipper  is 
certainly  entitled  to  his  goods  without  making  any  payment  of 
freight ;  because  until  the  whole  freight  be  actually  earned,  the 
master  has  no  lien  on  the  goods,  and  no  right  whatever  to  retain 
them,  except  for  the  purpose  of  earning  his  freight.  (/)  But 
instead  of  transshipping  he  may  tender  the  goods  at  the  in- 
termediate port  to  the  shipper.  If  the  shipper  accepts  them, 
he  must  then  pay  the  freight  to  that  place,  or  pro  rata  itin- 
eris,  (g)  But  he  may  refuse  to  accept  them,  for  he  is  under  no 
obligation  to  accept  them  until  they  have  reached  their  destina- 
tion. And  if  he  thus  refuses  them,  he  leaves  the  master  to  his 
duties  and  obligations. 

Between  these  antagonistic  rights  and  obligations,  neither  the 
law  nor  mercantile  usage  is  yet  certain  ;  and  even  if  they  were 


[d]  See  cases  s«/Jra,  also  SchiefFelin  v.  (/)  Hunter  v.  Prinsep,  10  East,  394  ; 
N.  Y.  Ins.  Co.  9  Johns.  21 ;  Searlo  f .  Ponland  Bank  v.  StubUs,  6  iSIass.  422  ; 
Scovell,  4  Johns.  Ch.  218  ;  Treadwell  v.  Adams  /•.  Iiaii};ht,  14  Te.\as,  243  ;  Welch 
Union  Ins.  Co.  6  Cow.  270 ;  Hutii::  i'-  v.  Hicks,  6  (jowen,  504 ;  Armroyd  v. 
Augusta  Ins.  &  Banking  Co.  7  How.  6U9  ;  Union  Ins.  Co.  3  Binn.  437. 

"Whitney  v.  N.  Y.  Firem.  Ins.  Co.  18  (g)  Luke  v.  Lyde,  2  Burr.  882,  889; 
Johns.  208;  Bryant  u.  Commonwealth  Parsons  y.  Hardy,  14  Wend.  215  ;  Rossi- 
Ins.  Co,  6  Pick.  130.  ter  v.  Chester,  I'Doug.  Midi.  154;  Hunt 

(e)  See  .Shipton  i\  Thornton,  9  A.  &  E.  i'.  Haskell,  24  Maine  339  ;  Porbes  v.  Kiee, 
314;    Uosetto  v.   Gurncy,  11   C.  B.  176,  2  Brer.  363. 

7  Eng.  L.  &  Eq.  461  ;   Uibbs  v.  Gray,  2 
H.  &  N.  22,  40  Eng.  L.  &.  Eix.  531. 
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SO,  it  is  obvious  that  the  great  variety  of  circumstances  would 
present  much  difficulty  in  the  application  of  any  rules. 

Perhaps  the  most  difficult,  as  well  as  the  most  important  of 
these  questions,  is  as  to  what  constitutes  a  sufficient  acceptance 
of  the  goods,  by  the  shipper,  at  an  intermediate  port.  It  was 
once  held,  that  any  acceptance  imposed  upon  him  the  duty  of 
paying  freight  pro  rata.  (A)  It  seems  now  to  be  the  law,  that 
the  acceptance  must  be  voluntary ;  that  is  to  say,  if  the  goods 
or  their  proceeds  are  thrown  upon  him,  without  his  action,  or  if 
the  possession  of  the  goods  be  forced  upon  him  by  circumstan- 
ces which  constitute  a  strict  compulsion,  and  leave  him  no 
alternative,  he  thereby  incurs  no  obligation  to  pay  any  freight,  [i) 
Thus,  where  a  vessel  was  captured  and  the  goods  condemned, 
excepting  those  of  a  certain  shipper,  and  the  master  sold  his 
goods,  and  claimed  to  deduct  from  the  proceeds  either  the  whole 
freight  on  those  goods,  or  a  pro  rata  freight,  it  was  held  that  no 
fi:eight  was  due.  [j)  So,  where  a  vessel  was  captured  but  not 
condemned,  and  the  supercargo  acting  for  the  best  interests  of  aU 
concerned,  sold  the  goods  and  received  their  proceeds,  it  was 
held  that  no  freight  was  due.  {k)  Nevertheless,  Mr.  Justice 
Story,  in  an  important  case,  held  that  to  be  a  voluntary  accept- 
ance by  the  owners  which  he  still  declared  to  be  "  a  reluctant 
acquiescence  forced  upon  them  by  an  overruling  necessity."  [1) 

Nor,  when  it  is  certain  that  pro  rata  freight  is  due,  is  it  quite 
certain  by  what  rule  it  should  be  calculated.  One  way  would  be 
to  estimate  it  geographically,  or  so  much  per  mile  or  league,  of 
what  has  been  done  out  of  all  the  miles  or  leagues  of  the  whole 
voyage,  {m)  The  other  way  is  to  estimate  it  in  a  pecuniary  way, 
by  the  cost  of  bringing  the  goods  so  far  and  the  cost  of  sending 


(h)  Luke  V.  Lyde,  2  Burr.  882.     See  (,;)  Sampayo  v.  Salter,  1  Mason,  43. 

also.  United  Ins.  Co.  v.  Lenox,  1  Johns.  (k)  Hurtin  v.  Union  Ins.  Co.  1  Wash. 

Cas.  377  ;  Williams  v.  Smith,  2  Caines,  C.  C.  530.      See  also,  Mar.  Ins.  Co.  v. 

13;  Robinson  v.  Mar.  Ins.  Co.  2  Johns.  United  Ins.  Co.  9  Johns.  186;  Arraroyd 

323.  T-  Union  Ins.  Co.  3  Binn.  437  ;  Callender 

(i)  Liddard  v.  Lope.i,  10  East,  526 ;  Cook  v.  Ins.  Co.  of  N.  A.  5  Binn.  525  ;   Gray  v. 

V.  Jennings,  7  T.  R.  381  ;  MuUoy  v.  Back-  AValn,  2  S.  &  R.  229  ;  Gaze  o.  Bait.  Ins. 

er,  5  East,  316  ;  Vlierboom  v.  Chapman,  Co.  7  Cranch,  358. 

13  M.  &  W.  230 ;  Caze  v.  Bait.  Ins.  Co.  {/)  The  Nathaniel  Hooper,  3  Sumner, 

7  Cranch,  358  ;  Col.  Ins.  Co.  v.  Catlott,  12  566. 

Wheat.  383  ;    The  Nathaniel  Hooper,  3  (m)  Luke  v.  Lyde,  2  Burr,  888. 
Sumner,  542. 
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them  the  remainder  of  the  distance.     In  this  country  we  think 
this  latter  method  prevails,  (n) 

We  have  considered  the  rights  and  duties  of  ships  as  com- 
mon carriers  in  the  chapter  on  Bailments. 


C. —  Of  the  use  of  the  Vessel  by  Hirers  or  Charterers. 
1.    How  Chaktek-Pakties  are  made. 

An  owner  of  a  ship  who  lets  it  to  others  for  them  to  use,  does 
so  by  an  instrument  called  a  charter-party.  This  instrument  is 
of  constant  use  and  of  great  importance.  Printed  forms  are  in 
general  use ;  but  it  is  quite  common  to  vary  those  forms,  and 
modify  their  provisions,  or  add  any  which  the  parties  may  choose 
to  agree  upon.  Nor  do  we  know  of  any  rule  of  law  in  this 
country,  requiring  that  such  a  bargain  be  evidenced  by  a  written 
document,  (o)  But  where  the  charter-party  is  in  writing,  parol 
evidence  is  not  admissible  to  vary  its  terms,  [p)  And  any  ma- 
terial alteration  or  addition  to  it,  not  made  by  consent  of  both 
parties,  wUl  make  it  nuU  and  void,  even  without  fraud,  [q) 
This  rule,  as  to  evidence,  should  be  remembered  ;  because  any 
stipulation  previously  agreed  upon  by  the  parties,  but  not  con- 
tained in  the  charter-party,  will  be  in  general  regarded  as  waiv- 
ed, and  tlierefore  of  no  force,  (r)  It  would  seem  by  recent  au- 
thorities, that  a  charter-party  is  not  a  conveyance  within  the 
meaning  of  the  act  of  1850,  (s)  requiring  registration  ;  {t)  and 
in  point  of  fact  we  suppose  a  charter-party  is  seldom  registered. 

A  charter-party  used  to  be  sealed  in  England ;  but  is  not 
now  generally  there,  and  very  seldom  has  it  a  seal  in  this  coun- 
try.    Nor  is  any  advantage  gained  by  a  seal,  (m) 


(n)  Coffin  t).  Storer,  5  Mass.  252.     Sco  (r)  Rcnard  i'.  Sampson,  2  Kcm.  561, 

Robinson  r.  Mar.  Ins.  Co.  2  Johns.  .323.  2  Ducr,  2S5.     SeeAlmgrcn  u.  Dutilh,  1 

(o)   .Seij  TaL;<,'ard  u.  Lorino:,  16  Jtass.  Seld.  28. 

336  ;    Perry    v.    Osliorne,    5    Pick.   422  ;  (s)   C.  27,  §  1,  9   TJ.  S.  Stats,  at  Large, 

Mnf:i;ri(lt:e  r.  Evclcth,  2  Met.  236  ;  Tho  440. 

Plicbe,  Ware,  263 ;  Swanton  n.  Reed,  35  (()    Ruckman   c.  Mott,    16  Law  Rep. 

Maine,  176.  397  ;  Hill  v.  The  Golden  Gate,  1  Newb. 

(;))  The  Eli  Whitney,  1  Blatchf.  C.  C.  Artm.  308. 

360  ;  Pitkin  c.  Brainerd,  5  Conn.  451.  (u)  For  the  etfeet  of  a  charter-pavty  un- 

(7)   Citv  of  Boston  v.  Benson,  12  Cusli.  dirseal,  see  Hurry  !'.  Hurry,  2  Wash.  G. 

61;    Cioo'ckewlt  v.  Fletcher,  1  H.  &  N.  C.    145;    Ward  v.  Green,' 6  Cow.   173; 

893, 40  Eng.  L.  &  Eq.  415.  The  Sell.  Tribune,  3  Sumner,  149  ;  Mors- 
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2.     Of  the  DirrERENT  Kinds  of  Chaeter-Parties. 

A  mere  agreement  hereafter  to  make  a  charter-party,  is  not  a 
charter-party,  although  it  might  be  enforced  so  far  as  to  permit 
damages  to  be  recovered  for  a  breach  of  it.  But  if  the  agree- 
ment contains  all  the  terms  and  provisions  of  the  instrument,  and 
appears  to  have  been  regarded  and  treated  by  the  parties  as  a 
charter-party,  it  would  be  received  by  the  court  as  evidence  of  a 
charter-party,  which  had  been  made  but  not  written,  {v)  If  the 
charter-party  is  signed  by  an  agent  purporting  to  be  such,  as 
"  A  by  B  ;  agent,"  the  agent  is  not  liable  on  the  charter-party,  al- 
though his  principal  resides  out  of  the  country,  (w)  The  char- 
ter-party might  provide  and  express,  that  the  charterer  hired  the 
whole  ship,  and  took  it  absolutely  into  his  own  possession,  and 
manned,  equipped,  furnished  and  controlled  her,  during  a  certain 
period,  or  for  a  certain  voyage.  This,  however,  is  very  unusual. 
Generally,  the  charterer  hires  merely  the  carrying  capacity  of  the 
ship,  leaving  the  owner  to  hire  the  master  and  men,  and  to  re- 
main in  possession  of  so  much  of  the  ship  as  is  necessary  for 
their  accommodations,  and  for  the  storage  of  sails,  provisions, 
&c.  (x)  As  a  general  rule,  the  party  that  mans  the  vessel  is 
considered  as  in  possession,  (y) 

The  master  may  hire  the  vessel  as  well  as  a  stranger.  He 
may  agree  either  to  pay  a  certain  sum,  or  to  take  the  vessel  on 
shares,  and  generally  now,  when  a  master  hires  a  vessel  he  takes 
it  upon  shares,  and  is  then  considered  as  having  the  entire  con- 
trol and  possession  of  the  vessel,  (z)  Nor  is  there  any  difference 
between  a  fishing  voyage  and  any  other  in  this  respect,  (a) 

lev  V.  Rush,  cited  7  T.  R.  209 ;  Pickering  charter-party  contained  words  of  demise, 

B.Holt,  6  Greenl.  160;  Andrews  a.  Estes,  the  possession   passed  to   tlie   charterer, 

2  Fairf.  267  ;  New  Eng.  Ins.  Co.  v.  De-  notwithstanding   other  provisions  in  the 

Wolf  8  Pick.  56  ;  Bristow  u.  Whitmore,  instrument  inconsistent  with  this  supposi- 

H.  Johns,  Ch.  96,  107.  tion.      Button  v.   Bragg,    7   Taunt.   14. 

(v)  The  Sch.  Tribune,  3  Sumner,  144.  But  this  case  is  not  now  law.     Christie  u. 

See   also,  Lidgett  v.  WiUiams,  4  Hare,  Lewis,  2  Bred.  &B.  410  ;  Hooe  v.  Grov- 

4g2  erman,  1  Cranch,  214. 

(w)  Brav  v.  Kettell,  1  Allen,  80.  (2)  Webb  v.  Peirce,  1  Curtis  C.  C.  104 ; 

(x)  See  Almgren  w.  Dutilh,  1  Seld.  28.  Thomas  v.  Osbom,  19  How.  22 ;  Williams 

V)  Palmer  v.  Grade,  4  Wash.  C.  C.  v.  Williams,  23    Maine,   17;    Cutler  v. 

110;  Marcardier  «.  Chesapeake  Ins.  Co.  Winsor,  6  Pick.  335.  .    ^  f,  ,no 

8    Cranch,  39  ;   The   Sch.   Volunteer,    1         (a)  Mayo  v.  Snow,  2  Curtis,  C.  C.  102. 

Sumner,  551 ;  Logs  of  Mahogany,  2  Sum-  See  Harding  v.  Souther,  12  Cush.  307. 
ner,  589'.     It  was  formerly  held,  that  if  the 
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80  too,  one  part-owner  may  hire  the  vessel  from  the  others ; 
and  generally,  if  there  be  a  charter-party,  whether  the  charterer 
be  the  master,  or  a  part  owner,  or  a  stranger,  or  the  govern- 
ment, (b)  the  rights  and  obligations  of  the  parties  wiJl  be  the 
same,  and  the  general  rules  respecting  charter-parties  will 
apply. 

3.  Or  THE  Pkovisions  of  a  Chaktee-Partt. 

A  charter  may  be  for  one  or  more  voyages,  or  for  a  time  cer- 
tain ;  (c)  or  without  limitation  of  time,  and  then  there  is  by  law 
a  limitation  of  time  for  a  reasonable  term ;  and  such  a  charter- 
party  would  be  determinable  by  either  party  after  reasonable 
notice,  (d) 

The  charter-party  should  express  the  burden  of  the  ship  cor- 
rectly. A  wilful  misstatement  by  the  owner  would  be  a  fraud, 
which  might  entirely  avoid  the  contract.  And  in  no  case 
would  the  owner  be  permitted  to  profit  by  his  fraud,  (e)  But 
the  charterer  is  held,  although  the  bm-den  be  stated  errone- 
ously, if  the  error  were  innocent.  (/) 

The  owner  usually  stipulates  that  the  ship  is  sound,  staunch, 
and  seaworthy ;  that  he  will  keep  her  in  repair,  perils  of  the 
sea  excepted,  and  victual  and  man  her ;  but  if  these  obliga- 
tions were  not  expressed,  the  law  would  impose  them  on  the 
owner,  (g)  For  any  breach  of  this  contract,  the  charterer  has 
his  remedy ;  and  if  unable  to  use  the  vessel  in  the  manner 
proposed,  he  is  not  bound  to  pay  any  part  of  the  charter 
money.  (A) 

The  charterer  may  agree  to  pay  a  gross  sum  for  the  use  of 
the  ship,  or    so   much  a   ton,  for  the    tonnage    stated,  or    so 

(b)  Fletchei-D.  Br.iddick,  5B.  &P.  182;     Co.   v.  Parsons,  5  Gray,  589;    Ilurst  w. 
Hodgkiiison  v.  Fcrnie,  2  C.  B.,  n.  s.,  415,     XJsbornc,  18  C.  B.  144. 

40Eng.  L.  &  Eq.  306;  Trinity  House  v.  (g)    Putnam  :■.   Wood,  3    JNIass.  481; 

Clark,  4  M.  &  S.  288.  Eiplcy  v.  .Scaife,  5  B.  &  C.  167  ;  Kimball 

(c)  Hayclock  v.  Geddes,  10  East,  555;  v.  Tutker,  10  INLi.'is.  192;    Goodridge  v. 
McGilvcry  v.  Capen,  7  Gray,  525.  Lord,  10  iMas,^.  483,  486. 

(d)  Cutler  v.  Winsor,  6  Pick.  335.  (A)  Diipont  de  Nemours  v.  Vance,  19 

(e)  Jolmson  II.  Miln,  14  Wend.  195.  Plow.   162;    Lengsfield    r.  Jones,  11   La. 
(/)  Hunter  v.  Fry,  2   B.  &  Aid.  421  ;     An.  624  ;    Cluistie  v.  Trott,   25  Eng.   L. 

Barker  y.  Windle,  6  Ellis  &  B.  675  ;  Asli-  &  Eq.  262;    Putnam  v.  Wood,  3  IVIass. 

burner  !).  Balchcn,  3   Seld.  262  •   Thomas  481  ;  The  Bark  Gentleman,  Olcott,  Adm 

V.    Clarke,   2    Stark.    450;    Leeming   v.  11),    1    Blatch.    C.   C.   196;    Worms   u 

Snaith,  16  Q.  B.  275  ;  GwiUim  v.  Dainell,  Storey,  11  E.-cch.  427. 
2  Cromp.  M.  &  R.  61  ;   Pembroke  Iroa 
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much  a  ton  for  the  cargo  she  proves  to  be  able  to  carry;  or 
so  much  by  the  bale,  and  in  this  case  it  is  usual  to  stipulate 
that  not  less  than  so  many  shall  be  sent. 

If  the  charterer  agrees  to  pay  by  the  actual  ton,  and  to  fiU 
the  vessel,  he  must  pay  for  all  of  her  burden  which  he  fails  to 
occupy;  (i)  and  this  is  called  "dead  freight."  But  he  may 
load  her  entirely  with  the  goods  of  others,  or  fill  with  them 
the  space  he  does  not  himself  use.  If  the  stipulation  is  for  so 
much  a  ton,  it  should  be  stated  whether  the  ton  is  legal  cus- 
tom-house measurement,  or  a  ton  of  actual  capacity  ;  for  these 
may  differ  widely. 

If  a  charterer  cannot  fill  the  vessel,  the  master  being  abroad 
may,  if  not  prohibited,  take  in  for  the  benefit  of  the  charterer, 
the  goods  of  others.  (_;') 

The  charter-party  usually  provides  that  the  owner  binds  the 
ship  and  freight  to  the  performance  of  his  part  of  the  bar- 
gain, and  the  shipper  binds  the  cargo  to  the  ship  for  his  per- 
formance of  the  contract.  If  there  be  no  such  stipulation,  the 
law  merchant  implies  this  mutual  obligation,  equally  whether 
the  contract  be  by  bill  of  lading  or  by  charter-party,  (k)  If 
the  owner  is  in  possession,  and  the  charterer  owes  the  owner 
for  the  carriage  of  the  goods,  the  owner  has  a  lien  on  the 
goods  for  the  freight,  (l)  If  the  charterer  carries  the  goods 
of  others,  and  they  are  to  pay  him  for  carrying  them,  he  has 
his  lien  on  the  goods  for  his  freight,  (m)  But  in  respect  to 
these  liens  the  parties  may  stipulate  as  they  will. 

If  a  voyage  for  which  the  vessel  is  chartered,  be  a  voyage 
out  and  home,  a  question  may  arise,  whether  any  freight  is 
due  if  the  voyage  out  is  safely  completed,  and  the  ship  is  lost  on 
her  return  voyage.  The  parties  may  stipulate  as  they  will  on 
this  point.  If  there  are  no  express  stipulations  in  the  contract, 
the  question  will  be  determined  by  what  the  law  shall  under- 

(?■)    Thomas  v.  Clarke,  2   Stark.   450 ;  v.  Crabtree,  2  Curtis  C.  C.  87  ;  Wilson  v. 

Thompson  v.  Inglis,  3  Camp.  428  ;   Duffie  Hicks,  40  Eng.  L.  &  Eq.  51 1  ;   Bailey  v. 

V.  Hayes,  15  Johns.  327;    Kleine  u.  Ca-  Damon,  3  Gray,  92. 

tara,2  Gallis.  66.  (i")    The  Brig  Casco,  Daveis,  184- 

(i)   Heckschcr  v.  McCrea,  24  Wend.  {/)    Clarkson  v.  Edes,  4  Cowen,  470; 

304 ;  Ashbm-ner  v.  Balehen,  3  Seld.  262 ;  Ruggles  v.  Bucknor,  1  Paine  C.  C.  358, 

Shannon  v     Comstock,  21   Wend.  457  ;  {in}  Lander  v.  Clark,  1  Hall,  355. 
Crabtree  w.  Clark,  Sprague,  217;  Clarke 
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stand  and  construe  the  contract,  which  they  have  made,  to  mean 
and  to  be  in  this  respect.  But  there  is  a  tendency  in  the  courts 
to  construe  the  voyage  out  and  the  voyage  home  as  distinct 
voyages,  (w) 

4.    Op  Lay  Days  and  Demurrage. 

A  charterer  is  usually  allowed  so  many  days  for  loading,  and 
so  many  days  for  unloading  the  ship.  These  days  are  called 
Lay  Days.  They  are  a  part  of  the  voyage,  and  belong  to  the 
charterer.  The  phrase  used  is  sometimes  "  running  days,"  or 
"  worldng  days,"  (o)  or  merely  "  days."  This  last  term  would 
be  construed  to  mean  "running"  days,{p)  and  not  "working 
days,"  unless  some  usage  to  the  contrary  were  proved,  (q) 

The  contract  also  usually  provides,  that  he  may  detain  the 
ship  for  more  days,  sometimes  Umited  in  number,  and  for  each 
of  these  days  he  is  to  pay  so  much.  What  he  pays  for  these 
additional  days  he  is  said  to  pay  for  Demurrage.  In  constru- 
ing these  rights  and  obligations,  courts  regard  not  only  the 
right  of  the  owner  to  compensation,  but  the  principle  of  pubhc 
policy  which  forbids  the  wanton  and  unnecessary  idleness  of 
the  ship. 

A  delay  may  be  by  compulsion ;  as  by  capture,  or  embargo, 
or  any  act  of  government,  or  being  frozen  up,  or  any  absolute 
disability  of  the  charterer,  or  of  the  consignee,  which  he  can- 
not prevent.  The  question  arises,  whether  such  a  delay  gives 
to  the  owner  a  claim  for  demurrage.  This  question  cannot 
certainly  be  answered  on  authority,  as  the  cases  are  in  conflict. 
We  think,  however,  the  better  rule  to  be,  that  such  a  detention 
gives  the  owner  such  a  claim,  and  that  it  is  not  confined  to 
a  voluntary  detention,  (r) 

(n)   Mackrell  v.  Simond,  2  Chitty,  666 ;  (y)  Where  the  law  of  the  country  pro- 
Brown  V.  Hunt,  11  Mass.  45  ;    Locke  u.  hibits  working  on  Sundays  or  holidays, 
Swan,  13   Mass.  76.      In   the   following  tiieywill  be  excluded.     Cochran  v.  Ret- 
cases   the  voyage   has   been  held   to   be  berg,  3  Esp.  121.     See  also,  Gibbens  v. 
•   entire.     Towie   v.   Kettell,  5   Cush.  18;  Buisson.    1    Bing.   N.    C.  283;    Field  v. 
Smith  V.  Wilson,  8  East,  437  ;  Coffin  v.  Chase,  Hill  &  Den.  50. 
Storer,  5  Mass.  252  ;    Sweeting  v.  Dar-  (r)  A  delay  by  capture  or  compulsion 
thez,  14  C.  B.  538  ;    Penoyer  v.  Hallott,  was  once  regarded  as  giving  no  claim  for 
15  Johns.  332.  demurrage.     Douglas  v.  Moody,  9  Mass. 
(o)  Brooks  V.  Minturn,  1  Cal.  481.  555.     See   Duff  v.  Lawrence,   3   Johns 
(p)  Brown   v.   Johnson,   10   M.  &  W.  Cas.  162.     But  now  the  rule  seems  to  bo 
331  ;    Brooks   v.   Minturn,    1   Cal.  481  ;  that  the  consignees  shall  pay  demurrage, 
Cochran  v.  Retberg,  3  Esp.  121,  although  not  to  blame,  provided  the  owner 
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5.    Op  the  Dissolution  of  a  Chaetee-Paktt. 

Charter-parties,  like  all  other  contracts,  may  be  discharged 
by  the  effect  of  their  own  terms,  or  by  the  agreement  of  the 
parties ;  (s)  and  a  charter-party  would  be  dissolved  by  any  thing 
which  would  make  the  execution  of  the  agreement  illegal,  or 
impossible.  Thus  a  declaration  of  war  by  the  country  to 
which  a  ship  belongs,  against  that  to  which  it  was  to  go,  would 
dissolve  the  charter-party,  (t)  Whether  an  embargo,  (m)  or 
act  of  non-intercourse,  or  any  other  restraint  or  prohibition  (v) 
by  government,  or  a  blockade  (w)  of  the  port  in  which  the 
vessel  is  lying,  or  of  that  to  which  she  is  to  go,  (x)  would 
suspend  the  charter-party,  or  go  yet  farther,  and  dissolve  it, 
must  depend  on  the  character  of  the  detention.  We  think 
such  a  detention  would  generally,  if  not  always,  suspend  it 
And  if  it  were  one  which  would  probably  continue  for  a  period 
so  long  that  it  would  be  clearly  unreasonable  to  detain  the 
ship  until  the  detention  were  removed ;  or  if,  from  the  nature 
of  the  cargo,  a  shorter  detention  would  be  likely  to  destroy  it, 
or  greatly  diminish  its  value,  we  should  say  that  this  detention 
would  annul  the  contract,  {y) 

K  a  ship  and  cargo  were  captured,  and  afterwards  restored, 

be  not  in  fault.     Leer  v.  Tates,  3  Taunt,  kins,  4  Ellis  &  B.  979,  5  id.  729,  6  id.  953 ; 

386;  Harman  v.  Gandolph,  Holt,  N.  P.  Clemontson  o.  Blessig,  11  Exch.  13.5. 

35;    Randall   v.   Lynch,    12   East,    179;  (u)  Odlin  y.  Ins.  Co.  of  Penn.  2  Wash. 

Benson  v.  Blunt,  1  Q.  B.  870 ;  Taylor  v.  C.  C.  312,  317  ;  Hadley  v.  Clarke,  8  T.  R. 

Clay,  9  Q.B.  713.   As  by  frost.    Barret «.  259;  M'Bride  v.  Mar.  Ins.  Co.  5  Johns. 

Dutton,  4  Camp.  333 ; — tide.    Clendaniel  308;  Baylies  w.  Eettyplace,  7  Mass.  325 ; 

V.  Tuckerman,  17  Barb.  184;  Brown  v.  Touteng  v.   Hubbard,  3   B.   &   P.   291; 

Ealston,  4   Rand.  504,  9  Leigh,  532; —  Conway  v.  Gray,  10  East,  536. 

any  act  of  government.    Bessey  v.  Evans,  (v)  Richardson  v,   Maine   Ins.    Co.  6 

4  Camp.  131 ;  Hill  v.  Idle,  id.  327  ;  Bright  Mass.  Ill ;  Palmer  v.  Lorillard,  16  Johns. 

V.  Page,  3  B.  &  P.  295,  n. ;  Brooks  v.  348 ;  Patron  u.  Silva,  1  La.  275.    Low- 

Mintum,  1   Cal.  481 ;    Barker  v.  Hodg-  ness  of  water,  which   prevents   a  vessel 

son,  3  M.  &  S.  267.  reaching  her   port,  merely  suspends  the 

(s)  Goss  V.  Nugent,  5  B.   &  Ad.  58 ;  contract.     Scliilizzi  v.  Deny,  4  Ellis  &  B. 

King  V.  GiUett,  7   M.  &  W.  55;    Cum-  873. 

mings  V.  Arnold,  3  Met.  486;  Howard  v.  (w)  Palmer  v.  Lorillard,  16  Johns. 348; 

Macondray,  7  Gray,  516.  Ogden  v.  Barker,  18  Johns.  87  ;  Richard- 

(*)  Brown  v.  Delano,   12  Mass.  370;  son  v.  Maine  Ins.  Co.  6  Mass.  102. 

Palmer  v.  Lorillard,  16  Johns,  348  ;  Avery  (x)  A  blockade  of  the  port  of  destinar 

V.  Bowden,  5  Ellis  &  B.  714,  6  Ellis  &  B.  tion   terminates   the   contract.      Scott   v. 

953 ;  Barrick  v.  Buba,  2  C.  B.  N.  s.  563.  Libby,  2  Johns.  336 ;  The  Tutela,  6  Rob. 

See  also,  Esposito  v.  Bowden,  4  Ellis  &  Adm.  177. 

B.  963,  7  Ellis  &  B.  763;  Reid  v.  Hos-  (y)  See  The  Isabella  JacobLna,  4  Ecb. 

Adm.  77. 
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such  capture  would  generally  only  suspend  the  charter-party 
until  the  restoration.  But  even  then  the  detention  might  be 
such,  that  from  its  length,  or  other  circumstances,  it  must  break 
up  the  voyage  ;  and  then  it  would  annul  the  charter-party,  (z) 


SECTION   IV. 

OE   INCIDENTS    OE   THE   VOYAGE. 

A.  —  Of  Loss  by  Perils  of  the  Sea. 

Questions  arising  from  losses  or  injuries  by  perils  of  the  sea, 
come  up  between  the  owner  and  the  insurer,  and  these  ques- 
tions will  be  treated  of  in  the  chapter  on  insurance.  They  are 
also  presented  for  determination  between  the  owner  of  the  ship 
and  the  freighter,  or  shipper  of  the  goods.  The  owner  in  the 
bill  of  lading  which  he  gives,  stipulates  to  carry  the  goods  safely, 
and  deliver  them  in  good  condition,  "  perils  of  the  sea  ex- 
cepted." If  therefore  a  loss  occurs  which  cannot  be  attributed 
to  perUs  of  the  sea,  the  owner  is  responsible  therefor  to  the  ship- 
per ;  but  if  it  is  so  attributable  the  loss  rests  with  the  shipper. 
It  therefore  becomes  important  to  determine  what  are  perils  of 
the  sea,  and  for  this  we  must  look  to  the  law  merchant. 

The  meaning  and  reason  of  the  rule  thus  defining  the  respon- 
sibility of  the  owner,  are  obviously  this.  The  owner  should  be 
held  to  talie  all  due  care  of  the  goods  in  his  charge,  so  long  as 
they  remain  in  his  charge.  It  follows  therefore,  that  the  general 
definition  of  perils  of  the  sea,  must  mean  all  those  maritime 
dangers  or  disasters  which  may  befall  the  goods,  and  which  or- 
dinary care  and  precaution  cannot  prevent,  (a) 

{z)  It  seems  to  be  hold  in  England,  by  Bergstrom  ,;.  Mills,  3  Esp.  36  ;  Moorsom 

the  court  of  Admiralty,  that  the  capture  v.  Greaves,  2  Camp.  627.     In   The  Na- 

of  the  vessel  and  tlie  unlivery  6f  tlie  car-  thaniel  Hooper,  3  Sumner,  5i2,  556,  Mr. 

go   terminates   the   contract  of  affreight-  Justice  Stori/  made  an  elaborate  review  of 

ment.     Tlie  Racehorse,  3  Rob.  Adm.  101 ;  the  cases  decided  in  the  English  admiralty, 

The  Martlia,  id.  106,  n. ;  Tlie  Hoffnung,  6  and  lield  that  they  could  not  be  considered 

id.  231;  The  Louisa,  I  Dods.  317;  The  as  authority  in  this  country.     See  also, 

Wilelmina  Elconora,  3  Rob.  Adm.  234.  Spafford  v.  Dodge,  14  Mass.  66 
See,  however,  the  judgment  of  the  court        (a)  Sch.  Reeside,  2  Sumner,  567 ;  and 

in   Beale  u.  Thompson,  3  B.  &  P.  428 ;  cases  passim. 
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These  perils  are  those  which  arise  from  extraordinary  vio- 
lence by  the  wind,  or  the  sea,  ^vreck,  stranding,  or  capture. 

The  vessel  must,  in  the  first  place,  be  entirely  seaworthy  in 
all  respects  and  particulars,  and  properly  navigated ;  and  it  is 
not  so  seaworthy  or  so  navigated,  unless  it  is  competent  to  en- 
counter or  avoid  the  ordinary  perils  of  the  voyage. 

In  one  sense,  the  action  of  the  sea  need  not  be  extraordinary 
to  bring  a  loss  within  the  perils  of  the  sea ;  as,  if  the  ship  be 
wrecked  by  a  current,  which  the  master  did  not  know  and  could 
not  justly  be  regarded  as  bound  to  know,  this  would  be  a  loss 
by  a  peril  of  the  sea,  although,  not  in  itself  extraordinary. 
Whether  fire,  as  between  the  owner  and  the  shipper,  is  a  peril 
of  the  sea  may  not  be  certain ;  but  we  think  that  it  is  not,  and 
that  the  carrier  would  by  the  common  law  be  responsible,  al- 
though fire  was  not  caused  by  the  negligence  of  the  master  or 
seamen,  (b)  But  now  by  statute  both  in  England  (c)  and  in 
this  country,  (d)  a  carrier  is  not  liable  for  an  accidental  fire  hap- 
pening to  or  on  board  of  a  vessel.  The  act  of  1851  does  not 
apply  to  any  canal  boat,  barge,  or  lighter,  or  to  any  vessel  of  any 
description  whatsoever,  used  in  river  or  inland  navigation,  (e) 
And  it  has  been  held,  that  a  vessel  on  Lal^e  Erie,  bound  from 
Buffalo  to  Detroit,  enrolled  and  licensed  for  the  coasting  trade, 
and  engaged  in  navigation  and  commerce,  as  a  common  carrier, 
between  ports  and  places  in  different  States,  upon  the  lakes  and 
navigable  waters  connecting  the  same,  is  not  a  vessel  used  in 
inland  navigation.  (/)  The  statute  does  not  exonerate  the  ship 
for  a  loss  by  fire  after  the  goods  are  on  the  wharf,  but  before 
they  are  delivered,  (g) 

The  destruction  of  a  ship  by  worms,  would  not  be  generally 
a  "  peril  of  the  sea,"  excusing  the  master,  because  it  must  be 
known  when  and  where  this  mischief  is  likely  to  occur,  and 
then  and  there  a  ship  should  be  protected  against  it ;  as  this  is 

(6)     Morewood  v.  Pollok,  1  Ellis  &  B.         (e)  id.  ^  7. 
743 ;    N.  J.  Steam   Nav.  Co.  v.   Merch.         (/)  Moore  v.  American  Transp.  Co.,  5 
Bank,  6  How.  344;  Garrison  v.  Memphis     Mich.  368,  24  How.  1. 
Ins.  Co.,  19  How.  312.  (ff)  Salmon  Falls  Co.  v.  Bark  Tangier, 

(c)  26  Geo.  3,  c.  86;  Morewood  y.Pol-    21  Law  Rep.  6;  The  Ship  Middlesex,  id. 
lok,  1  Ellis  &  B.  743.  14. 

{d)  1851,  c.  43,  9  tr.  S.  Stats,  at  Large, 
535. 
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generally  possible  by  adequate  precautions,  (h)  So  we  should 
say  the  owner  should  be  responsible  for  damage  caused  by 
rats  (i)  or  other  vermin.  These  are  the  principles  applied  in 
marine  insurance,  and  would  apply  equally  as  between  owner 
and  master. 

So  too,  the  owner  would  not  be  responsible,  if  without  the 
fault  of  the  master  the  goods  were  damaged  by  actual  contact 
with  sea-water ;  (j )  or  if  a  part  of  the  cargo  being  so  damaged, 
vapor  and  gases  arising  from  it  injured  another  portion,  (k) 

Damage  caused  by  any  form  of  wreck,  as  by  the  ship  sinking 
or  stranding,  although  generally  a  peril  of  the  sea,  would  not  be 
one,  and  therefore  would  not  excuse  the  owner  if  it  were  the 
master's  wUful  fault.  And  if  the  total  loss  of  the  vessel  be  in- 
ferred by  a  presumption  of  law,  from  the  lapse  of  a  reasonable 
time  without  her  being  heard  from,  it  will  be  a  part  of  this  pre- 
sumption, that  she  perished  through  a  peril  of  the  sea.  (/) 

B.  —  Of  Collision. 

This  is  a  maritime  peril,  an  injury  from  which  is  quite  common 
in  harbors,  and  it  sometimes  occurs  at  sea.  It  gives  rise  to  a 
question  entirely  distinct  from  those  presented  by  other  losses  or 
perils.  This  question  is  this  ;  is  either  of  the  two  ships  or  their 
owners  responsible  to  the  other  ship  or  owner,  and  on  what 
ground,  and  to  what  extent.  The  party  in  fault  must  suffer  his 
own  loss,  and  compensate  the  other  party  for  the  loss  he  may  sus- 
tain, (m)  The  nearly  universal  maritime  law  is,  that  where  a 
collision  takes  place  from  causes  which  could  not  have  been 
prevented  by  any  efforts  reasonably  required,  and  no  blame  is 
imputable  to  either  party,  the  loss  must  rest  where  it  falls ;  and 
he  who  suffers  it  has  no  claim  on  the  other,  (w)     We  have  called 

{h)  Rohl  w.  Parr,  1  Esp.  445;  Martin  (fc)  Ibid.     But  see  Montoya  .^.London 

V.  Salem  Ins.  Co.,  2  Mass.  420;  Hazard  Ass.  Co.  6  Exch.  451. 

D.  New  England  Ins.  Co.,  1  Sumner,  218,  {/)    Gordon   v.  Bowne,  2  Johns.  150; 

8  Pet.  557.  Brown  v.  Neilson,  1  Gaines,  525. 

(!)  See  Hunter  «.  Potts,  4  Camp.  203 ;  (m)    The    Scioto,    Daveis,   359;    The 

Dale  V.  Hall,  1  Wilson,  281 ;  Laveroni  v.  Woodrop-Sims,   2   Dods.  83;   Keeves  v. 

Drury,  8  Exch.  166;  Garrigues  v.  Coxe,  Ship  Constitution,  Gilpin,  579;  The  Sap- 

1  Binn.  592 ;  Ayraar  v.  Astor,  6  Cow.  266.  pho,  9  Jur.  560. 

ij)  Baker  v.   Manuf.   Ins.   Co.,   Sup.  (n)   The  Woodrop-Sims,  2  Dods.  83; 

Jud.  Ct.  Mass.,  14  Law  Reporter,  203.  The  Celt,  3  Hagg.  Adm.  328,  note;  The 
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this  a  nearly  universal  rule,  for  the  only  exceptions  we  know  of 
prevail  at  Hamburg  and  at  Calcutta,  and  have  given  rise,  in 
both  ports,  to  a  difficult  question  of  marine  insurance,  which 
will  be  treated  of  in  the  chapter  on  that  subject. 

If  both  ships  are  equally,  or  if,  though  not  equally  yet  both 
substantially  in  fault,  the  rule  may  not  be  so  certain.  The  com- 
mon law  would  seem  to  lead  to  the  same  result  as  where  there 
is  no  fault,  because  at  common  law  a  plaintiff  has  no  remedy 
for  a  loss  caused  by  an  accident,  if  his  own  negligence  was  a 
substantial  cause  of  the  accident.  And  it  has  been  said,  that  if 
it  contributed  in  any  degree  whatever  to  the  accident,  he  has 
no  remedy,  (o)  It  has  however  been  held,  that  admiralty  di- 
vides the  loss  if  both  vessels  are  in  fault,  (p) 

If  it  is  certain  that  there  was  fault,  and  it  cannot  be  ascer- 
tained on  which  party  the  fault  lies,  there  might  be  reason  for 
saying  that  .the  result  should  be  the  same  as  in  the  case  where 
it  is  known  that  both  are  in  fault.  There  is  however  ground 
for  saying,  that  common  law  would  now  divide  the  loss  between 
the  two  vessels  ;  and  perhaps  still  stronger  ground  for  asserting 
this  to  be  the  rule  of  admiralty,  (q)  And  according  to  very  high 
admiralty  authority  in  this  country,  the  loss  must  be  equally 
apportioned  where  there  has  been  no  fault,  or  fault  on  both 
sides,  or  fault  with  an  uncertainty  on  which  side,  (r)  In  the 
uncertainty  which  stiU  rests  upon  this  rule,  it  may  be  believed 
that  the  equity  power  of  the  court  of  admiralty  would  be  suffi- 
cient, and  would  be  exercised  for  the  purpose  of  doing  justice  in 
the  case.  And  it  has  been  said  by  the  Supreme  Court  of  the 
United  States,  that  the  rule  dividing  the  loss,  is  under  the  cir- 
cumstances usually  attending  such  disasters,  just  and  equitable. 

Itinerant,   2  W.  Rob.  236;  Stainback  v.  {p)  Vaux  v.  Sheffer,  8  Moore,  P.  C. 

Eae,  14  How.  532.     An   inevitable  acci-  75;  The  Victoria,  3   W.  Rob.  49;  The 

dent  is  defined  in  The  Virgil,  2  W.  Rob.  Montreal,  24  Eng.  L.  &  Eq.  580 ;  Allen  v. 

201,  to  be  "that  which  the  party  charged  Mackay,  Sprague,  219  ;  Sch.  Catherine  v. 

with   the   offence  could  not  possibly  pre-  Dickinson,    17'  How.    177;    Rogers    v. 

vent  by  the  exercise  of  ordinary  care,  cau-  Steamer  St.  Charles,  19  How.  1 08 ;  Cush- 

tion,  and  maritime  skill."  ing  a.   The  John  Fraser,  21    How.  184, 

(o)  Dowell  t'.  Gen.  Steam  Nav.  Co.  5  195. 

Ellis  &  B.  195;  Gen.  Steam  Nav.  Co.  «.  (?)  See  The  Catherine  of  Dover,  2  Hagg. 

Mann,  14  C.  B.  127;    Gen.  Steam  Nav.  Adm.  145;  The  Scioto,  Davics,  359  ;  Lu- 

Co.  V.  Tonkin,  4  Moore,  P.  C.  314 ;  Simp-  cas  v.  Steamboat  Swann,  6  McLean,  C.  C 

son  u.  Hand,  6  Whart.  311;  Barnes  v.  282;  The  Nautilus,  Ware,  2d  ed.  529. 

Cole,  21  Wend.  188.  {r]  The  Scioto,  Daveis,  359. 
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and  tending  most  strongly  to  induce  care  and  diligence  on  both 
Bides,  (s)  It  cannot  be  denied,  however,  that  the  highest  author- 
ities appear  to  hold  different  opinions  on  this  subject,  (t) 

It  has  been  held,  that  where  both  parties  are  wilfully  in  fault, 
the  court  will  not  interfere  in  favor  of  either  party,  (u)  If  a 
vessel  be  thrown  against  another  with  no  voluntary  action  what- 
ever on  the  part  of  her  naaster  or  crew,  it  would  seem  that  she 
is  not  liable.  («)  In  England  it  has  been  held,  that  if  a  vessel 
has  been  employed  by  government  and  is  under  the  charge  of  a 
naval  officer,  she  is  not  liable  for  damages  caused  by  a  collision, 
which  was  itself  caused  by  his  orders,  (w) 

In  England,  and  in  this  country,  by  an  act  of  Congress,  and 
by  some  State  statutes,  (x)  the  responsibility  of  a  ship  for  such 
damages  is  limited  to  the  value  of  the  ship  and  her  cargo. 

Wherever  any  injurious  collision  occurs,  if  any  imputation  of 
negligence  is  thrown  by  the  evidence  on  either  vessel,  her  owners 
must  prove  that  this  negligence  was  not  a  substantial  cause  of 
the  collision ;  (jf)  and,  on  the  other  hand,  a  plaintiff  in  a  cause  of 
collision  must  offer  evidence  tending  to  prove  both  his  own  care, 
and  the  want  of  care  by  the  defendant,  if  his  claim  rests  upon 
the  defendant's  negligence,  (z)  It  would  be  a  sufficient  want 
of  care,  if,  although  the  collision  could  not  have  been  prevented 
when  it  occurred,  it  might  have  been  prevented  by  previous 
proper  precaution,  (a)  And  there  are  precautions  which  usage 
if  not  law  seems  to  require. 

The  principal  among  these,  is  that  of  showing  a  light  at 
night,  if  a  ship  lies  in  a  river-way,  or  in  a  stream,  under  cii'cum- 

(s)    Sch.    Catherine    v.  Dickinson,    17  (w)  Hodgkinson  v.  Fernie,  2  C.  B.,  N. 

How.  177.  s.,  415.     See  also,  Fletcher  v.  Braddick, 

(t)  Valin  favors  the  rule.     Liv.  3,  tit.  7,  5  B.  &  P.  182. 

lies  Avaries.     Cleivac  calls  it  a  judicium  (x)  See  post,  33ri,  n.  (a), 

ruslicnm.     See  also,  De  Vanx  «.  .Salvador,  (.y)  The  Sch.Lion,  Sprague,  40;  Clapp 

4  A.  &  E.  420,  per  Lord  Denman,  C.  J.  v.  Young,  6  Law  Rep.    HI  ;  AVaring  v. 

(«)  Sturges  I).  Murphy,  U.  S.  C.  C,  N.  CUirke,   5    How.   441 ;    Gushing   «.  The 

y.,  Boston  Courier,  Sept.  19.  IS.")?.     On  John  Fraser,  21  How.  184. 

appeal  the   Court  did    not   consider   that  (z)    Carsley   v.    White,  21    Pick,  2.54 ; 

tlie  facts  made  the  collision  one  of  tliis  na-  New  Haven  S.  B.  Co.  v.  Vanderbilt,  16 

ture,  but  the  rule  appears  to  have  received  Conn.  420  ;  Kennard  v.  Burton,  25  Maine, 

tlieassentof  the  court.     Sturgis  v.  Clough,  39;  Davies  v.  Mann,  10  M.  &.  W.  546. 

21  How.  451.  (a)  Tlie  Virgil,  2  W.  Rob,  205  ;  Steam- 

(v)    Kissam   v.  The   Albert,    21    Law  boat  New  York   v.  Rea,  18   How.   224; 

Kep.  41.     See  also,  The  Moxey,  Abbott  The  Clement,  2  Curtis  C.  C.  363. 
Adm.  73. 
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stances  which  would  make  the  light  proper,  (b)  A  statute  of 
the  United  States  requires  such  light  on  certain  steamboats,  (c) 
and  in  New  York  it  is  required  on  board  canal  boats;  and 
wherever  such  light  is  positively  required  its  absence  would  be 
negligence,  (d)  It  is  quite  common  for  a  vessel  in  a  dark  night, 
or  in  a  heavy  fog,  to  sound  a  horn,  or  ring  a  bell,  or  at  brief 
intervals  make  other  noises  to  indicate  her  position.  But  there 
is  no  statute  on  this  subject,  nor  any  distinct  and  peremptory 
usage,  (e) 

It  is  certain  that  all  vessels,  whether  anchored  (/)  or  under 
way,  (g")  should  have  a  competent  watch  or  look-out  on  deck. 

If  ships  approach  each  other,  that  which  is  going  free  must 
give  way  to  that  which  is  close  hauled  ;  (A)  unless  this  would 
be  dangerous  from  the  nearness  of  the  shore,  or  of  a  rock  or 
shoals. 

If  both  are  close  hauled,  each  should  go  to  the  right,  or  the 
ship  on  the  starboard  tack,  keeps  on,  while  the  ship  on  the  lar- 
board tack  changes  her  course,  (i) 

An  English  statute  requires,  that  on  vessels,  whether  under 
steam  or  canvas,  meeting  or  coming  toward  each  other  in  such 
way  as  to  cause  a  risk  of  collision,  the  helms  of  both  ships  shall 
be  put  to  port,  whether  they  be  on  the  port  or  starboard  tack, 
and  whether  they  are  close  hauled  or  not,  unless  the  circum- 
stances of  the  case  make  a  compliance  with  the  rule  imme- 

lb)  The  Rose,  2  W.  Rob.  4 ;   The  Vic-  See  Bulloch  v.  Steamboat  Lamar,  8  Law 

toria,  3  W.  Rob.  49 ;  The  Scioto,  Daveis,  Rep.   27.5;    Foster    v.   Sch.   Miranda,    1 

359  ;  Lenox  v.  Whiisimmet  Co.  Sprague,  Newb.  Adm.  227,  6  McLean,  C.  C.  221 ; 

160-  Kelly  v.  Cunningham,  1   Cal.  365;  Chamberlain  u.  Ward,  21  How.  548;  HaU 

The'  Indiana,  Abbott  Adm.  330;  Rogers  ^.  The  Buifalo,  1  Newb.  Adm.  115. 

V.   Steamer   St.  Charles,    19   How.  108;  (d)  Rathbun  u.  Payne,  19  Wend.  399; 

Carsley  v.  White,  21  Pick.  254 ;  Barque  Fitch  v.  Livingston,  4  Sandf.  492  ;  Steam- 

Delawaro  v.   Steamer  Osprey,  2  Wallace  boat  New  York  v.  Rea,  18  How.  223 

C.  C.  275;  Cushing  v.  The  John  Fraser,  (e)  McCready  v.  Goldsmith,  18  How. 

21  How.  189 ;  Nelson  v.  Leland,  22  Plow.  89. 

48-  The  Steamer  Louisiana  v.  Fisher,  21  {/)  The  Indiana,  Abbott  Adm.   330; 

How.   1-  Culbertson  v.  Shaw,  18  How.  The  Sch.  Lion,  Sprague,  40. 

584;  Ure  v.  Coffman,  19  How.  56;  New  (jr)  Whitridge   v.    Dill,  23  How.  448 ; 

York  &  Virginia  Steamship    Co.  v.  Cal-  The  Clement,  Sprague,  257, 2  Curtis  C.  O. 

derwood   19  How.  241.  369. 

lo)  The  Stat.  1838,  c.  191,  ^0,  5  U.  S.  (h)  The  Gazelle,  2  W.  Rob.  515 ;  Allen 

Stats,   at    Large,   306,   is    applicable   to  v.  Mackay,  Sprague,  219  ;  The  Bng  Em- 

eteamboats   generally.     That  of  1849,  c.  ily,  Olcott  Adm    132  ;   The  Rebecca,   1 

105,  §  5,  9  U.  S.  Stats,  at  Large,  382,  pre-  Blatchf^  &  H.  Adm  347. 

Bcribes  the  rules  for  steamboats  and  sailing  (i)  The  Jupiter,  3  Hagg.  Adm.  320, 
vessels  on  the  northern  and  western  lakes. 
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diately  dangerous,  (j)  The  eifect  of  this  would  be  that  the 
two  vessels  pass  on  the  port  side  of  each  other.  The  phrase 
"  close  hauled,"  means  usually  that  a  vessel  is  as  near  the  wind 
as  she  can  go ;  and  such  a  vessel  on  the  starboard  tack,  cannot 
put  her  helm  to  port,  without  coming  into  the  wind  and  losing 
her  way.  And  as  the  statute  contains  a  proviso  that  due  re- 
gard shall  be  had  not  only  to  the  dangers  of  navigation,  but  to 
the  necessity  of  keeping  close  hauled  ships  under  command, 
the  English  Court  of  Queen's  Bench  has  held,  that  close 
hauled  in  the  statute  must  mean  on  the  wind,  but  not  so  close 
that  she  cannot  go  closer  and  yet  be  under  command.  (A;) 

It  has  been  said  by  American  text-writers,  (l)  that  where  two 
vessels  are  going  the  same  course,  in  a  narrow  channel,  and 
there  is  danger  that  they  wUl  run  into  each  other,  that  which  is 
to  windward  must  keep  away ;  but  it  is  obvious,  that  in  such 
a  case  the  rule  must  be  just  otherwise ;  for  if  the  ship  to  wind- 
ward does  keep  away  from  the  wind,  and  the  ship  to  leeward 
does  not  keep  away,  they  wiU  come  together.  Perhaps  the 
writers  supposed  that  "  keep  away  "  meant  to  keep  away  from 
the  other  vessel ;  whereas  "  keep  away  "  as  a  sea  term  always 
means  to  keep  away  or  turn  off  from  the  wind.  The  general 
rule  must  be,  that  if  the  vessel  astern  is  the  faster  sailer,  she 
must  in  passing  the  other  keep  out  of  her  way.  (m) 

If  two  steamboats  approach  they  must  go  to  the  right  of  each 
other,  (w)  As  they  can  always  move  in  any  direction,  they  are 
considered  by  law  and  usage  as  vessels  which  always  have  a 
free  wind.  Their  extreme  power  and  speed,  lay  upon  them  the 
obligation  of  extreme  watchfulness,  (o)  Many  cases  illustrate 
this ;  and  where  the  laws  of  a  place  forbid  a  vessel  from  going 

{j)  Merchants  Shipping  Act,  17  &  18  (n)  New  York  &  Bait.  Transp.  Co.  v. 

Vict.  c.  104,  Ij  296.  Philaclelphia,    &c.    Steam    Niw.    Co.    22 

{k)  Cliadvvicku.  Citv  of  Dublin  Steam-  How.  461 ;  Union  Steamship  Co.  v.  New- 
Packet  Co.  6  Elli»  &  B.  771.  York,  &c.  S.  Co.  24  How.  .'lu?  ;   Wheeler 

(l)  3  Kent  Com.  230  ;  Abliott  on  Sliip.  u.  The  Eastern  State,  2  Cuitis,  C.  C.  141. 

Am.  e(l.234;  Flanders  on  Mar.  Law,  307,  (o)  The  EurO])a,  2  Eng,  L.  &  Eq.  564; 

citing  i\Iai-sli   v.  BIythe,  1  MeCord,  3G0.  The  Bay  State,  Abbott  Ad m.  235;  Mc- 

This  case  does  not  support  the  position  Cready  r.  Goldsmitlj,  l.'SHow.  89;  Steam- 

for  which  it  is  cited.  boat   New  York   v.    Rea,  18  How.  223; 

(m)   Wliitrid-c   u.   Dill,  23  How.  448.  Rogers  v.  Steamer  St.  Charles,  19  How^ 

This  caisc  Yirtually  overrules  the  case  of  108. 
The  Clement,  Sprague,  257,  2  Curtis,  C. 
C.  363. 
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Deyond  a  certain  speed,  in  certain  waters,  it  is  no  excuse,  in 
case  of  collision,  that  the  vessel  was  going  within  that  speed,  if 
its  speed  was  then  dangerous,  (p)  The  American  rule  permits 
a  steamer  to  go  either  to  the  right  or  the  left  of  a  sailing  vessel, 
which  has  the  wind  free ;  (q)  the  English  statute  rule  requires 
her  to  go  to  the  right,  and  we  prefer  the  English  rule,  (r)  It 
has  been  held  in  admiralty,  that  if  the  boats  are  running  in 
opposition,  both  wiU  be  presumed  to  be  in  fault ;  at  least  prima 
facie,  (s)  And  in  Louisiana,  evidence  that  a  boat  was  racing, 
was  admitted  to  show  negligence  on  her  part,  (t) 

It  may  be  said  in  general,  that  rules  and  usages  known  and 
established,  should  be  complied  with,  because  every  vessel  has 
a  right  to  expect  that  every  other  vessel  will  conform  to  them, 
and  may  govern  herself  accordingly.  But  a  departure  from  a 
rule  or  usage,  is  not  only  justified  when  a  compUance  would  be 
dangerous  from  special  circumstances,  but  becomes  a  positive 
duty  when  such  compliance  would  endanger  or  injure  another 
vessel,  and  then  a  compliance  with  the  rule  or  usage  would  be 
no  excuse,  (m) 

It  has  been  held  in  this  country,  that  if  two  American  vessels 
collide  in  a  foreign  port,  the  rights  of  the  parties,  even  in  an  ac- 
tion in  this  country,  wiU  be  determined  by  the  law  of  the  place 
where  the  collision  took  place,  (v)  But  in  England  it  is  held, 
that  in  such  a  case,  a  party  seeking  a  remedy  has  that  which  is 
given  him  by  the  law  of  the  country  in  which  that  remedy  is 
given  and  enforced,  (w)  It  may  be  added  that,  in  case  of  collision, 
it  is  unquestionably  the  duty  of  a  ship  which- is  without  fault, 
to  render  aU  possible  assistance  to  the  injm-ed  vessel,  although 
that  be  in  fault,  (x) 

In  measuring  the  damages  in  case  of  collision,  all  direct  and 

Ip)  Kothorland  Steamboat  Co.u.  Styles,  Friends,  1  W.  Rob.  478  ;  Tlic  Commerce, 

40  Enn-.  L.  &  En.  25.  3  W.  Rob.  287 ;  The  Steamer  Orej^on  v. 

(7)  The  Cspiey,  Spracue,  245;  Steam-  Rocca,  18  How.  572;  Crockett  u.  Newton, 

er  Oreffon  v.  Itocca,  1.8  How.  570.  id.  583.                                 „        „„ 

M   17  &  18  Vict.  c.  104,  §  296.  (w)  Smith  v.  Condry,  1  How.  28. 

(s    Tlie    Steamboat    Boston,    Olcott,  (w)    The    Vernon,    1    W.   Rob.   316; 

^ijj„  407  General  Steam  Nav.   Co.  v.  Guillou,  U 

(()  Mvors  V.  Perry,  1  La.  An.  372.  M.  &  W.  877  ;  The  Johann  Friederich,  1 

lu)  Allen  V.   Mackav,  Sprague,   219  ;  W.  Boh.  35. 

The  Vanderbilt,  Abbott  Adm.  361 ;  The  (x)  The  Celt,  3  Hagg.  Adm.  321. 
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immediate  consequences  are   to   be  taken  into  consideration, 
with  the  losses  and  expenses  flowing  from  them,  (y) 

In  admix-alty,  the  lien  which  a  ship  injured  by  a  collision 
has  upon  the  ship  that  causes  the  damage,  continues  long 
enough  to  give  the  injm-ed  party  a  reasonable  opportunity  to 
enforce  his  claim,  (z) 

We  have  hitherto  considered  only  those  questions  arising  be- 
tween the  colliding  vessels.  But  questions  may  also  come  up 
between  the  owner  of,  and  the  shipper  of  the  cargo  in,  the  in- 
jured vessel ;  for  the  owner  is  responsible  to  the  shipper,  if  the 
colKsion  was  caused  merely  by  a  fault  of  the  master,  but  not  if 
the  collision  were  caused  by  a  perU  of  the  sea.  (a)  If  however 
it  were  caused  by  the  fault  of  another  vessel,  wilfully,  or  by  mere 
negligence,  and  without  any  violence  of  wind  or  tide,  or  any 
stress  of  navigation,  we  should  doubt  whether  this  would  be 
either  a  peril  of  the  sea,  {b)  or  the  act  of  God,  (c)  or  would  ex- 
cuse the  owner,  whether  a  biU  of  lading  was  given  or  not.  It 
has  been  intimated  however,  that  a  collision  caused  by  no  fault, 
nor  an  act  of  God,  or  any  inevitable  accident,  is  nevertheless, . 
in  itself,  a  peril  of  the  sea.  (d) 

C. —  Of  Salvage. 
1.    What  Salvage  Is. 

This  word  has  two  distinct  meanings  in  maritime  law.  It 
sometimes  means  that  which  is  saved  from  wrecked  property, 
whether  ship  or  cargo ;  and  questions  respecting  it  in  this  sense 
arise  under  policies  of  insurance,  and  will  be  considered  in  the 
next  chapter. 

(y)  The  Countess  of  Diirlmm,  9  Month,  the  libeilants,  is  now  well  established.    The 

Law  Mas.  (Notes  of  Cas.),  279 ;  The  Mil-  Bold  Buccleugh,  3  W.  Kob.  220 ;  Harmer 

lona,  3  W.  IJob.  7  ;  The  Penslier,  20  Law  v.  Bell,  7  Moore,  P.  C.  267  ;  Edwards  v. 

Eep.  471  ;  Ralston  v.  The  State  Kit;lit3,  Steamer    R.    F.     Stockton,  Crablie,  580. 

Craljlie,  22;   Steamboat  Co.  y.  Wljilldin,  But  this  lien,  Mkc  any  other  in  admiralty, 

4   Harrinif.  Del.  233.     Compensation   is  may  be  lost  by  a  delay  to  enforce  it.     Tlio 

allowed  for  the  injury  sustained  by  tlie  de-  Admiral,  IS  Law  Reporter,  91. 

tentionoftlio  vessel  while  repairing.     Wil-  {a)  BuUer  !;.  Fisher,  3  Esp.  67. 

liamson  v.  Barrett,  13  How.  111.  (b)  Marsh  v.  Blythe,  1  MtCord,  360. 

(z)  That  the  lien  exists,  and  that  it  will  (c)  Mershon  v.  tlobensack,  2  Zab.  372. 

be  enforced  even  though  the  vessel  be  in  [d]  Flaisted  o.  Boston   &e.  Nav.  Co., 

the  hands  of  a  bona  Jide  purchaser,  pro-  27  Maine,  132.     See  also,  Steamboat  Nev« 

vidod  there  are  no  laches  on  the  part  of  Jersey,  Olcott  Adm.  448. 
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It  also  means  the  compensation  which  is  earned  by  persons 
who  have  voluntarily  assisted  in  saving  a  ship  or  cargo  from 
destruction.  This  last  sense  is  the  more  general,  and  the  more 
important;  and  it  is  of  salvage  in  this  sense  that  we  are  now 
to  treat. 

The  essential  principle  on  which  a  claim  to  maritime  salvage 
rests,  is  confined  to  the  sea ;  being,  as  we  apprehend,  whoUy 
unknown  on  the  land.  Some  intimations  have  been  thrown 
out,  on  high  authority,  that  one  who  finds  property  lost  on  land 
and  labors  to  save  it,  may  claim  of  the  owner  compensation 
therefor,  (e)  But  we  beheve  there  is  no  such  rule  or  principle 
known  to  the  common  law. 

Not  only  is  salvage  in  this  sense  confined  to  the  law  mer- 
chant, but  it  is  generally  confined  to  admiralty  jurisdiction. 
It  is  believed,  that  no  action  at  common  law  would  lie  for 
maritime  salvage,  unless  the  salvor  could  prove  a  contract 
with  the  owner  of  the  property  saved.  (/) 

Salvors  have  a  lien  on  the  property  saved  untU  the  case  is 
heard  and  a  final  settlement  made,  and  this  lien  does  not 
depend  on  possession,  (g-)  Sometimes  the  property  is  sold 
under  a  decree,  and  the  proceeds  held  to  await  the  decree  of 
distribution  or  return.  But  the  property  is  always  returned  to 
owners,  if  they  ask  for  it,  and  give  bonds,  or  stipulations,  as 
they  are  called  in  admiralty,  with  sufiicient  security  to  abide 
and  satisfy  a  final  decree. 

2.    Bt  what  Services  Salvage  is  Earned. 

The  ground  upon  which  the  liberal  compensation  usually 
granted  in  salvage  cases  rests,  is  three-fold.  First :  A  marine 
periL     Second  :  Voluntary  service.     Third :  Success. 

It  is  necessary  that  the  property  be  saved  from  extraordinary 
danger.  This  danger  or  distress  must  have  been  real,  or  ap- 
peared to  be  so  in  the  exercise  of  a  sound  discretion,  though  it 
need  not  have  been  immediate,  or  certainly  destructive.  (A)     K 

(c)  See  ante,  Vol.  I.  p.  580.  Missouri's  Cargo,  id.  272 ;  Tlie  Amethyst, 

If)  Lipson  V.  Harrison,  24  Eng.  L.  &  Daveis,  20;  Tlie  Maria,  Edw.  Adru.  175, 
Eq  208.  'M  '-Tlie  Cliarlotte,  3  W.  Kob.  71. 

(g)  Box  of  Bullion,  Sprague,  57 ;  The 
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the  master,  with  his  crew,  might  have  saved  it,  the  interference 
of  the  salvors  would  be  presumed  to  be  unnecessary ;  (i)  they 
may,  however,  still  make  out  their  claim  by  proof  that  the 
master  would  not  have  saved  it.  It  would  be  equally  a  sal- 
vage service  whether  it  were  rendered  at  sea,  or  upon  property 
wrecked  at  sea  but  then  on  the  land.  (7)  And  a  salvage  ser- 
vice may  be  rendered  either  by  seamen  or  by  landsmen,  (k) 

3.    Of  Derelict. 

The  salvage  service  most  liberally  rewarded,  is  that  of  sav- 
ing "  derelict "  property.  This  word  simply  means  abandoned. 
As  a  maritime  term,  used  in  salvage  law,  it  means  a  vessel  or 
cargo  abandoned  and  deserted  by  the  master  and  crew,  with  no 
purpose  of  returning  to  it,  and  no  hope  of  saving  or  recover- 
ing it  themselves,  (l)  If  the  master  and  crew  remain  on  board, 
although  they  give  up  the  possession  and  control  to  the  salvors, 
it  is  not  derelict,  (m)  On  the  other  hand,  if  the  master  and 
crew  have  left  the  vessel,  a  mere  intention  to  send  assistance 
to  her  would  not  prevent  the  ship  from  being  derelict,  (w)  And 
if  the  vessel  be  deserted,  it  will  be  presumed  to  be  derelict,  un- 
less an  intention  to  return  be  proved  on  the  part  of  those  who 
left  her,  or  some  of  them,  (o)  A  ship  or  a  cargo  sunk,  is  consid- 
ered derelict;  but  not  if  the  owner  had  not  lost  the  hope  and  pur- 
pose of  recovering  his  property,  and  had  not  ceased  his  efforts 
for  that  purpose,  (p)  So  are  goods  floating  from  the  vessel  out 
to  sea ;  not,  however,  if  the  goods  are  on  the  water,  and  the 
master  is  endeavoring  to  save  them,  (q)  At  common  law,  a 
finder  of  property  has  title  against  all  the  world,  except  the 
owner.      The  admiralty  practice,  however,  in  one    district  of 

(t)  Hiind  0.  Tho  Elvira,  Gilpin,  67.  (0)  Tlie  Barque  Island  City,  1   Black, 

ij)  Stephens  v.  Bales  of  Cotton,  Bee,  121  ;  The  Upnor,  2  Hagg.  Adm.  3  ;  Tho 

170.  Bee,  Ware,  332 ;  Tyson  w.  Prior.  1  Gallis. 

(Ic)  Ihid.  133 ;    Clarke    v.    lirig   Dodge    Ilealy,   4 

(/)  Tlie  Clarisse,  1  Swabey,  Adm.  129;  Wash.  C.  C.  651  ;  The  Sell.  Emulous,  1 

The  Minerva,  1   Spinks,  Adm.  271;  Tho  Sumner,  207;  The  John   Perkins,  U.  S. 

Watt,  2  W.  Rob.  70  ;  Kowe  v.  Brig ,  1  C.  C,  Mass.,  21  Law  Rep.  94. 

Mason,  372  ;  Tlie  Amethyst,  Daveis,  20 ;  (p)  The  Barefoot,  1  Eng.  L.  &  Eq.  661 ; 

Mason  y.  Ship  Blaireau,  2  Crauch,  240.  Bearse  v.  Piys  of  Copper,  1  Story,  314. 

(m)  Moiitgomeryii.  The  T.  P.  Leathers,  (cj)  The   iSamuel,   4    Eug.   L.    &   En 

1  Newb.  Adm.  421.  581. 
(n)  The  Coromandel,  1   Swabey  Adm. 

205. 
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this  country,  in  respect  to  property  derelict  and  saved,  is  to 
keep  the  balance  of  the  proceeds  a  year  and  a  day,  that  is, 
more  than  a  year,  after  the  salvage  compensation  is  paid  out 
of  the  proceeds;  and  then,  if  no  owner  appears,  to  pay  the 
balance  to  the  finder,  (r)  But  if  the  case  appears  to  demand 
it,  the  court  may  require  from  the  finder  bonds  to  restore  this 
balance  to  the  owner,  whenever  he  appears  and  claims  it. 

4.  Who  mat  bb  Saltors. 

It  is  a  general  rule,  that  persons,  who  are  bound  by  their  legal 
duty  to  render  salvage  services,  cannot  claim  salvage  compen- 
sation therefor,  (s)  Therefore  the  master  or  crew  of  the  ship  in 
peril,  cannot  claim  such  compensation,  (t)  And  the  only  excep- 
tions to  the  rule  appear  to  be  where  the  contract  of  the  seamen  is 
at  an  end,  (m)  or  where  the  service  is  so  entirely  out  of  the  line  of 
their  ordinary  duty,  that  it  may  be  considered  as  not  done  under 
the  contract,  (v)  It  would  obviously  be  unwise,  to  tempt  the 
sailors  to  let  their  ship  and  cargo  incur  extreme  perU,  that  by 
extreme    exertion   they  might  recover   salvage   compensation. 

Those  who  may  claim  salvage  compensation  for  salvage  ser- 
vices, may  render  these  services  against  the  will  or  even  the 
resistance  of  the  master  or  crew  of  the  vessel  in  danger.  But 
in  such  case  it  must  be  clearly  shown,  that  their  reluctance  or 
resistance  was  wrongful,  and  that  the  interference  of  the  salvors 

(r)  Marvin  on  Salvage,  143,  note  1.  Sch.  Triumph,  Sprague,  428;  Tiie  ITIor- 
See  M'Donough  v.  Dannery,  3  Call.  188.  ence,  20  Eng.  L.  &  Eq.  607.  See  Taylor 
In  an  early  case  in  Massachusetts,  it  was  v.  Ship  Cato,  1  Pet.  Adm.  48.  In  Mont- 
held,  that  after  the  salvage  was  paid  the  gomery  v.  The  T.  P.  Leathers,  1  Newb. 
property  belonged  to  the  government,  to  be  Adm.  421 ,  it  was  held,  that  where  a  steam- 
held  in  trust  till  an  owner  should' appear,  boat,  which  was  on  fire,  was  sun-endered 
Peabody  v.  Proceeds  of  28  Bags  of  Cot-  by  the  captain  to  the  master  of  another 
ton  U.  S.  D.  C,  Mass.,  1829,  2  Am.  boat,  the  contract  of  a  pilot  was  dissolved, 
Junst   119.  and  he  might  be  a  salvor. 

s)  'The  Neptune,  1   Hagg.  Adm.  236.  (v)  In  the  Mary  Hale,  Marvin  on  Sal- 


.t)  Miller  v.  Kellev,  Abbott,  Adm.  564;  vage,   161,  the  vessel  was  wrecked,  and 

The  John  Perlcins,'U.  S.  C.  C.  Mass.  21  tlie   mate   and  four  seamen  crossed  the 

Law  Rep.  87  ;  The  Steamer  Acorn,  same  Gulf  Stream  in  an  open  boat,  a  distance 

court,  21  Law  Rep.  99  ;  Beane  w.the  Ma-  of  one  hundred  and  eighty  miles,  to  pro- 

yurka  2  Curtis,  C.  C.  72  ;  Mesner  v.  Suf-  cure  assistance  to  take  off  the  passengers 

folk  Bank,  1  Law  Rep.  249 ;  The  Holder  and   cargo.     They   succeeded  in   accom- 

Borden   Sprague,  144.  plishing  their  purpose,  and  it  was  held 

(u)  Where  a  ship  is  abandoned  at  sea  that  they  were  entitled  to  salvage,  on  the 

by  most  of  her  crew,  the  contract  of  those  ground  that  their  services  exceeded  the 

who  remain  is  considered  at  an  end.     Ma-  duty  they  owed  to  the  ship. 
son  V.  Ship  Blaireau,  2  Cranch,  240 ;  The 
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was  necessary,  (w)  If  a  part  of  a  crew  leave  their  own  ship, 
and  go  on  board  another,  and  save  it,  those  of  the  crew  who 
remain  behind  share,  though  not  equally,  in  the  salvage  claim; 
their  share  of  the  claim  resting  on  the  increase  of  their  labor  or 
exposure,  by  reason  of  the  diminution  of  their  numbers ;  and 
their  share  is  greater  if  they  were  willing  to  go,  than  if  they 
remained  from  an  unwillingness  to  encounter  efforts  or  perils 
for  which  others  volunteered,  (x) 

A  passenger  on  board  a  saving  ship  may  render  and  claim  for 
salvage  services  ;  (y)  but  it  is  said  that  the  passengers,  generally 
at  least,  are  so  bound  to  render  assistance  to  the  ship  they  are 
in,  that  they  cannot  claim  salvage  compensation  therefor,  (z) 
This  rule,  if  it  be  one,  must  be  open  to  many  exceptions,  (a) 

A  pilot  cannot  claim  as  salvor,  for  any  exertions  or  services 
rendered  as  pilot,  and  within  the  line  of  his  duty,  (b) 

The  owner  of  the  saving  vessel  shares  largely  in  the  salvage 
claim,  because  his  vessel  usually  incurs  some  peril  by  the  ren- 
dering of  the  services,  (c)  and  always  by  the  deviation  annuls 
its  insurance,  {d)  unless  that  deviation  be  for  the  purpose  of 
saving  life,  (e) 


(w)  See  The  Jonge  Bastiiian,  5  Eob. 
Adm.  322 ;  The  Bee,  Ware,  332  ;  Clarke  v. 
Brig  Dodge  Healy,  4  Wash.   C.  C.  651. 

(x)  Tlie  Mountaineer,  2  W.  Eoli.  7 ; 
The  Centurion,  Ware,  483  ;  The  Balti- 
more, 2  JDods.  132  ;  The  Roc,  1  Swalicv, 
Adm.  84;  The  Janet  Mitchell,  1  Swabey, 
Adm.  Ill;  The  Ship  Henry  Ewbank,  1 
Sumner,  400. 

(j)  Bond  V.  Brig  Cora,  2  Wash.  C.  C. 
80  ;  McGinnis  v.  Steamboat  Pontiac,  1 
Newb.  Adm.  130,  5  McLean,  359 ;  The 
Hope,  3  Hagg.  Adm.  423. 

(2)  The  Branston,  2  Hagg.  Adm.  3,  note, 

(a)  See  Newman  v.  Walters,  3  B.  &  P, 
612;  The  Two  Friends,  1  Eob.  Adm.  285 
Clayton  v.  Ship  Harmony,  1  Pet.  Adm.  70, 

(b)  The  Cumberland,  9  Jurist,  191 
The  Johannes,  6  Notes  of  Cases,  288 
The  City  of  Edinburgh,  2  Hagg.  Adm 
333 ;  The  Jonge  Andries,  1  Swal)ey,  Adm 
229,  303.  In  England  pilotage  is'  defined 
to  be  "  the  conducting  a  vessel  into  port 
in  the  ordinary  and  common  course  of 
navigation,"  and  it  is  not  simple  pilotage 


"  when  a  vessel  from  real  danger,  or  from 
what  may  afterwards  turn  out  to  be  an 
unfounded  alann,  is  seeking  a  port  of 
safety,  out  of  the  course  of  her  intended 
voyage."  The  Elizabeth,  8  Jurist,  365; 
The  Persia,  1  Spinks,  Adm.  166  ;  The  In- 
dustry, 3  Hagg.  Ailm.  203 ;  The  Hed- 
wig,  1  Spinks,  19.  The  decisions  in  this 
country  are  conflicting.  See  Sch.  Wave 
V.  Hyer,  2  Paine,  C.  C.  131 ;  Dulany  v. 
Sloop  Peragio,  Bee,  212  ;  Dexter  v.  Bark 
Eichmond,  4  Law  Eep.  20  ;  Callagan  v. 
Hallctt,  1  Caincs,  104;  Love  y  Hinckley, 
Alibott,  Adm.  436  ;  Hand  v.  The  Elvira, 
Gilpin,  GO ;  The  Brig  Susan,  Sprague, 
499  ;  Hohart  v.  Drogan,  10  Pet.  108 ;  Lea 
V.  Ship  Alexander,  2  Paine  C.  C.  466 ; 
Hope  V.  Brig  Dido,  id.  £43. 

(c)  The  San  Bernado,  1  Eob.  Adm. 
178;  The  Eoe,  1  Swabey,  Adm.  84;  Ev- 
ans V.  Sliip  Charles,  1  Newb.  Adm.  329  ; 
The  Nathaniel  Hooper,  3   Sumner,  542 ; 

(f?)  See  Bond  v.  Brig  Cora,  2  Wash.  C. 
C.  80  ;  The  Nathaniel  Hooper,  3  Sumner, 
578  ;  Barrels  of  Oil,  Sprague,  91.     But  'u 


(el  Crocker  v.  Jackson,  Sprague,  141. 
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There  may  be  two  or  more  different  sets  of  salvors.  But 
salvors  of  property  derelict  acquire,  by  taking  possession  thereof, 
a  vested  interest  in  the  property,  which  is  only  lost  by  their 
abandonment  of  it.  (/)  Salvors  saved  by  other  salvors  do  not 
lose  their  claim ;  (g)  and  a  second  set  has  no  right  to  interfere 
with  the  first  set,  without  a  belief,  on  reasonable  grounds,  that 
their  assistance  or  interference  is  necessary  to  save  the  property 
from  destruction.  (A)  If  they  render  their  assistance  unnecessa- 
rily, and  without  request,  their  services  inure  to  the  benefit  of 
the  first  salvors,  (i)  Where  there  are  two  or  more  sets  of  sal- 
vors, aU  having  a  just  claim,  the  salvage  compensation  is  divided 
among  all,  in  such  proportions  as  the  admiralty  court  deems 
proper,  (j) 

All  the  salvors  may  join  in  one  hbel.  They  may  have  separate 
libels  if  the  rights  of  the  parties  are  adverse  to  each  other ;  {k) 
but,  if  different  libels  are  filed  unnecessarily,  the  cost  of  such 
needless  libels  will  not  be  charged  on  the  proceeds.  (Z) 

5.  Op  Salvage  Compensation. 
This  is  never  merely  pay,  or  in  the  nature  of  wages.  It  is 
always  a  reward,  (m)  The  amount  is  determined  by  the  dan- 
ger incurred,  by  the  skill  manifested,  by  the  difiiculty  of  the 
service,  and  by  its  duration,  (n)  There  is  for  no  case  a  fixed 
rule  ;  but  admiralty  is  much  influenced  by  the  numerous  prece- 

The  Deveron,  1  W.  Rob.  180,  Dr.  Lush-  (j)  The  Barqne  Island  City,  1  Black, 
ington  held,  that  in  apportioning  the  le-  121 ;  The  Jonge  Bastiaan,  5  Rob.  Adm. 
muneration  in  salvage  cases  every  vessel  322 ;  Cowell  v.  The  Brothers,  Bee,  136 ; 
was  to  be  considered  as  uninsured,  on  ac-  The  Samuel,  4  Eng.  L.  &  Eq.  581. 
count  of  the  inconvenience  of  considering  {k)  The  Ship  Heniy  Ewbank,  1  Sum- 
in  each  case  whether  a  vessel  had  forfeited  ner,  408. 

its  insurance.      See  also,  The  Orbona,  1  (/)  The  Ship  Henry  Ewbank,  1   Sum- 

Spinks,  Adm.  161.  ner,  400;  The  Sch.   Boston,  1   Sumner, 

(  /■)  The  Dantzic  Packet,  3  Hagg.  Adm.  328;  Hessian  v.  The  Edward  Howard,  1 

383  ;  The  Glory,  2  Eng.  L.  &  Eq.  551 ;  Newb.  Adm.  522. 

The  Samuel,  4  Eng.  L.  &Eq.  581.  (m)    The   Sarah,    1    Rob.   Adm.   313, 

(o)  The  Ship  Henry  Ewbank,  1   Sum-  note ;    The   William    Beckford,   3   Rob. 

ner,  400 ;    The  Jonge   Bastiaan,  5  Rob.  Adm.  355 ;    The  Hector,  3  Hagg.  Adm 

Adm.  322;  The  Watt,  2  W.  Rob.  70.  95;    Mason  v.  Tlie  Blaireau,  2   Cranch, 

A)  Hand  v.  The  Elvira,   Gilpin,  60;  266. 

Tlie  Maria,  Edw.  Adm.  175;  The  Sam-  (n)  The  Ebenezer,  8  Jurist,  385;  The 

ncl  4Ens.L.  &Eq.  581;  The  Amethyst,  Wm.   Hannington,   9   Jurist,   631;    Tlie 

Daveis,  20.  Wm.  Beckford,  3  Rob.  Adm.  355 ;  The 

ii)   The  Blenden   Hall,  1   Dods.   414  ;  Brig  Susan,  Sprague,  504. 
The  Fleece,  3  W.  Rob.  278 ;  The  Mary, 
2  Wheat.  123. 


320  THE  LAW  OF  CONTRACTS.  [BOOK  m. 

dents  in  adjudged  cases,  (o)  Still  the  court  judges  for  itself  as 
to  the  applicability  of  the  precedents.  And  it  has  been  said, 
that  the  precedents  of  ocean  salvage  are  not  applicable  with 
much  force  to  salvage  claims  for  services  rendered  on  our  west- 
ern rivers,  (p) 

In  a  case  of  unquestionable  derelict,  while  there  is  no  abso- 
lute rule,  it  may  be  said,  that  very  seldom  would  less  than  one 
third  or  more  than  half  of  the  property  saved,  be  given,  (q) 

It  is  held,  that  admiralty  will  not  decree  salvage  for  saving 
life  alone,  (r)  It  would  then  indeed  have  no  property  for  its 
decree  to  take  effect  upon.  But  the  saving  of  life  is  always 
considered,  if  it  be  connected  with  the  saving  of  the  property 
for  which  a  claim  is  made,  (s) 

As  the  whole  amount  of  salvage  compensation  is  subject  to 
no  absolute  rule,  so  neither  is  its  distribution.  Generally,  how- 
ever, the  owners  of  the  saving  ship  receive  one  third  of  the 
amount  decreed,  {t)  The  master  receives  about  twice  as  much 
as  is  given  to  the  mates ;  and  the  mates  receive  more  than  is 
given  to  the  sailors. 

Salvage  compensation  is  allowed  generally  on  all  the  proper- 
ty saved ;  on  the  ship,  the  cargo,  (u)  and  the  freight,  (v)  Where 
public  property  is  saved,  there  is  no  authority  for  saying  that  a 
claim  would  be  allowed  for  saving  a  government  vessel,  or  a 
libel  on  the  vessel  sustained.  But  if  a  cargo  is  saved,  the  goods 
of  government  might  perhaps  pay  the  same  rate  as  those  of  in- 
dividuals, (w)     The  exceptions  to  this  general  liability  to  sal- 

(o)  The  Thetia,  3  Hagg.  Adm.  62  ;  The  Spraguc,  91.  Seethe  Merchants'  Ship- 
Adventure,  8  Cranch,  221.  piug  Act  of  17  &  18  Vict.  c.  104,  §  459; 

{p)  McGinnis  o.  Steamboat  Pontiac,  1  The  Bartley,  1   Swabey,  Adm.  198;  The 

Newb.  Adm.  1,30,  5  McLean,  C.  C.  3.59.  Coromandel,  id.  205  ;    The   Clarisse,  id. 

(7)  Tyson  u.  Prior,  1  Gallis.  136;  Post  129. 

U.Jones,  19  How.  161 ;  The  Elwell  Grove,  {t)   The    Henry   Ewbank,   1    Sumner, 

3  Hagg.  Adm.  221.     The  old  rule  used  400;  Mason  v.  Ship  Blaireau,  2  Cranch, 

to  be  to  give  one  half  the  property  saved  240 ;  The  Amethyst,  Daveis,  28 ;  Union 

in  a  case  of  derelict,  but  thei-e  is  now  no  Tow  Boat  Co.  v.  Bark  Delphos,  1  Newb.^^ 

fixed  rule,  although  this  is  usually  given.  Adm.  412.     For  cases  where  more  than 

The  Aquila,  1  Rob.  Adm.  45  ;  The  Flor-  one  third  has  been  allowed,  see  2  Parsons 

ence,   20   Eng.   L.  &   Eq.   607 ;  Post   v.  Mar.   Law,  622,  wlicre  this   question   is 

Jones,  19  How.  161 ;  Rowe  w.Brig ,  fully  discussed. 

1   Mason,  377;  BaiTels  of  Oil,  Sprague,  (ii)  The  George  Dean,  1  Swabey  Adm. 

91.  290  ;  The  Mary  Pleasants,  id.  224. 

(r)  The  Zephyrus,  1  W.  Rob.  329.  (u)  The  Peace,  1  Swabey  Adm.  85. 

(s)  The  Aid,  1  Hagg.  Adm.  83;  The  (to)  In  The  Lord  Nelson,  Edw.  Adm. 

Emblem,  Daveis,  61 ;    Barrels    of   Oil,  79,  a  claim  for  salvage  was  maintained 
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vage,  appear  to  be  in  favor  of  the  mails,  (x)  and  perhaps  ships 
of  war  of  the  government  of  the  saving  ship,  (y)  of  clothing  left 
by  master  and  crew,  (z)  of  money  on  the  person  of  a  dead 
maji,  (a)  of  bills  of  exchange,  (b)  of  evidences  of  debt,  and  of 
documents  of  title. 

6.  Of  Salvage  bt  Pdblio  Abmed  Ships. 

This  is  demandable  of  right  for  property  saved  from  pirates, 
or  from  a  public  enemy,  (c)  or  by  a  recapture,  (d)  In  these 
cases  the  amount  and  the  distribution  are  generally  regtdated 
by  statute,  (e)  But  no  salvage  is  allowed  except  to  a  ship  ac- 
tually assisting  in  the  service  of  salvage.  (/) 

7.  How  THE  Claim  fok  Salvage  Compensation  mat  be  Barbed. 

There  may  be  a  custom  to  render  services  gratuitously,  which 
would  bring  these  services  under  the  same  rule  which  is  applied 
to  services  rendered  as  a  legal  duty,  (g)  Thus  it  has  been 
said,  that  it  is  a  custom  for  steamers  on  the  Mississippi  to  draw 
others  off  a  sand-bar  without  compensation,  (h)  A  custom  in 
one  port  is  not  binding  on  ships  of  other  ports,  which  render 
salvage  services  at  the  port  where  the  custom  prevails,  (i) 

If  ships  saU  as  consorts,  under  a  contract  to  assist  each  other, 
neither  can  claim  salvage  compensation  for  services  rendered 
under  this  contract,  (j )  The  contract  itself  may  be  implied 
from  circumstances.  It  may  be  a  question,  how  far  a  claim  for 
salvage  compensation  may  be  made,  when  both  vessels  belong 
to  the  same  owner,  (k)  We  see  no  sufficient  reason,  however, 
why  the  fact  should  bar  the  claim  of  salvage  for  the  master  and 

against  a  government  transport.     No  op-  (c)  Talbot  v.  Seamen,  1  Cranch,  1. 

position   was  made   by  government.     In  (d)  Sch.  Adeline,  9  Cranch,  244. 

The  Marquis  of  Huntly,  3  Hagg.  Adm.  (e)  Act  of  1800,  c.  14,  2  U.  S.  Stats,  at 

246,  a  salvage  service  was  rendered  to  a  Large,  16. 

goverament  transport,  and  a  quantity  of  (/)  The  Dorothy  Foster,  6  Rob.  Adm. 

government  stores  were  saved.     The  gov-  88. 

ernment  assented  to  the  court's  decreeing  (y)  The  Harriot,  1  W.  Rob.  439.     See 

Salvage.  The   Swan,  id.  68;    Williamson  c.  Brig 

(x)  Sch.  Merchant,  cited  in  Marvin  on  Alplionso,  1  Curtis,  C.  C.  376. 

Salvage,  132.  (A)  Montgomery!;.  The  T.P.  Leathers, 

(v)  The  Coraus,  2  Dods.  464.            ■  1  Newb.  Adm.  429. 

(z)  The  Rising  Sun,  Ware,  378.  (i)  The  Red  Rover,  3  W.  Rob.  150. 

(a)  The  Amethyst,   Uaveis,  29.      The  (./)  The  Zephyr,  2  Hagg.  Adm.  43. 

expense  of  his  interment  was  allowed  out  (i)  The  Margaret,  2  Hagg.  Adm.  48. 

of  this  money.  note. 

(6)  The  Emblem,  Daveis,  61. 
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crew,  unless  the  vessels  are  consorts  under  a  contract  as  above 
stated. 

Salvage  services  are  sometimes  rendered  under  a  special  bar- 
gain made  with  the  salvors,  at  the  time  of  salvage,  but  admijal- 
ty  would  pay  no  great  regard  to  such  a  contract,  unless  it  were 
equitable,  and  conformed  to  the  merits  of  the  case,  and  made 
by  parties  capable  of  judging  as  to  theii-  obligations,  with  a 
clear  understanding  of  the  nature  of  the  agreement,  [l)  And 
the  bargain  must  be  distinct  and  explicit  as  to  the  amount  and 
terms,  {m) 

By  an  important  and  established  rule,  all  salvage  compensa- 
tion is  wholly  forfeited  by  an  embezzlement  of  the  property 
saved  ;  (w)  but  this  forfeiture  only  extends  to  guilty  parties,  and 
innocent  co-salvors  are  not  affected  thereby,  (o) 

On  the  trial  of  salvage  cases,  salvors  are  competent  witnesses 
for  themselves  and  for  each  other,  [p )  This  competency  arises 
from  necessity.  In  cases  of  the  greatest  importance,  as  gener- 
ally in  cases  of  derelict,  there  are  and  can  be  no  other  witnesses 
as  to  the  material  facts  of  the  case,  but  the  salvors.  But  their 
interest  in  the  result  demands  that  their  testimony  should  be 
carefully  weighed,  and  as  their  competency  arises  from  necessi- 
ty, it  is  hmited  by  necessity ;  and  for  independent  facts,  which 
may  be  proved  by  other  testimony,  such  testimony  should  be 
demanded,  (q) 

We  should  also  strongly  insist  upon  another  rule,  grounded 
on  the  competency  of  the  salvors,  and  necessary  to  secure  or  in- 
duce their  veracity.  It  is,  that  positive  and  material  falsehood 
should  be  regarded  as  an  embezzlement  of  the  ti-uth;  and 
should  work  a  forfeiture,  in  the  same  way  and  to  the  same  ex- 
tent, as  an  embezzlement  of  the  property. 

Salvage  claims  may  undoubtedly  be  barred  by  lapse  of  time, 

(/)  The  Mulgravc,  2  Hagg,  Adm.  77 ;  pire,  6  Jurist,  608 ;   The  William  Lush- 

Bondie-i  v.  Sherwood,  I'l  How.  214;  The  ington,  7  Kotos  of  Cases,  361. 
Whitaker,  Spia;;ue,  282;  Post    r.  Jones,  (n)    Sch.    Dove,    1    (4allis.    585;    The 

19  How.  150;   Ends  .■.  Steainhoat  H.  D.  Bello  Corranes,  6  Wheat.  152. 
Bacon,  1  Newh.  Adni.  280;   Williams  v.         (o)  The  Barque  Island  Citv,  1  Black, 

Barge  Jenny  Lind,  id.  44.3.  121  ;  Mason  c.  Ship  Blaireau,"  2  Cranch, 

(m)  The  True  Blue,  2  W.  Bob.  176;  240. 
The  Henry,  2  Eng.  L.  &  Eq.  564 ;  The         [p)  The  Elizabeth  &  Jane,  Ware,  35. 
Kesultatct,  22  id.  U20;  The  British  Em-         (</)  The  Boston,  1   Sumner,  345;  Tha 

Henry  Ewbank,  id.  432. 
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for  an  admiralty  court,  like  a  court  of  equity,  does  not  regard  or 
enforce  stale  claims,  (r) 

D.  —  Of  General  Average. 

More  than  three  thousand  years  ago,  the  commerce  of  the 
Mediterranean  appears  to  have  been  governed  by  the  laws  of 
Rhodes  ;  so  called,  probably,  because  they  originated  in  that 
island,  then  a  mart  of  commerce.  One  of  its  rules  has  survived 
to  this  time,  and  is  now  a  universal  rule  of  commerce,  and  is 
likely  to  remain  so ;  because  it  is  founded  equally  upon  justice 
and  expediency.  This  rule  is  the  rule  of  general  average.  Sub- 
stantially, the  rule  is  this ;  that  where  maritime  property  is 
in  peril,  and  the  sacrifice  of  a  part  is  made  for  and  causes  the 
safety  of  the  rest,  that  which  is  saved  contributes  to  make  up 
the  loss  of  that  which  is  sacrificed,  (s) 

The  justice  of  this  rule  is  obvious.  And  its  expediency  is 
equally  certain,  though  it  may  not  be  so  obvious.  If,  when  a 
ship  with  its  cargo  were  in  peril,  and  some  of  the  goods  must  be 
thrown  over,  to  save  the  rest,  and  what  was  thus  thrown  over  was 
wholly  lost  with  no  indemnity  to  the  owner,  the  question  would 
always  arise,  which  of  the  freighters  should  thus  suflFer.  Each 
freighter  would  then  endeavor  to  protect  himself,  either  by 
exerting  an  undue  influence  over  the  master,  who  should  think 
of  nothing  but  the  safety  of  the  whole  property  in  his  charge, 
or  by  taking  care  that  their  goods  were  placed  in  the  ship  be- 
yond easy  reach,  or  by  sending  some  one  in  the  ship  to  look 
after  their  goods,  or  by  some  other  means.  Whereas,  in  such  a 
peril  the  master  should  be  at  perfect  liberty  to  select  for  destruc- 
tion, just  that  property  the  loss  of  wliich  would  best  promote 
the  safety  of  the  rest.  The  law  of  general  average,  which  is 
known  to  have  been  in  force  in  England  about  six  hundred 
years  ago,  {t)  is  therefore  universally  in  force,  and  various  sub- 
sidiary rules  are  generally  recognized  for  the  purpose  of  making 
this  law  efficient,  and  just  in  its  operation. 

(r)  The   Rapid,   3   Has<r.  Adm.  419;         (()  ProbaWy  the  earliest  English  report- 

The  Samuel,  4  Eng.  L.  &  Eq.  581.  erl  case  on  this  subject  is  Hicks  v.  Paling- 

(s)  This  rule  as  preserved  in  the  Roman  ton,   32  Eliz.,  F.  Moore,  297.     In  1285, 

civil  law  (Dig.  14,  2),  is  as  foUovcs  :  "  Le.L'c  Edward  I.  sent  to  the  Cinque  Ports  letters 

Rhodiacavetur,  ut  si  levandse  navis  gratia  patent,  declaring  what  goods  were  liable 

jactus  mercium  factus  est,  omnium  con-  to  contribution.     See  1  Rymer,  Fiedera. 

tributione   sarciatur    quod    pro    omnibus  3d  ed.  c.  240. 
datum  est." 
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From  the  reason  of  the  rule  it  follows,  that  the  owner  of  the 
goods  sacrificed  is  not  repaid  their  full  value,  because  if  he  were 
he  would  have  the  advantage  of  being  the  only  one  that  did 
not  lose,  (it)  But  the  contributions  are  determined  thus;  the 
value  of  the  whole  property  at  risk  is  ascertained,  and  then  the 
value  of  the  property  sacrificed ;  this  last  value  forms  a  certain 
per  centage  of  the  larger  value ;  and  all  the  property  saved  pays 
that  per  centage  of  what  is  saved,  to  the  owner  of  the  property 
lost ;  and  thus  he  loses  the  same  per  centage  or  proportion  with 
the  other  owners. 

There  are  three  essential  elements  of  general  average.  First, 
the  sacrifice  must  be  voluntarily ;  second  it  must  be  necessary ; 
third  it  must  be  successful,  (v) 

1.  The  Sacrifice  must  be  VoLnNTAKT. 

General  average  usually  occurs  by  a  jettison  of  the  cargo,  to 
lighten  the  ship ;  or  by  cutting  away  the  masts  and  sails  or 
rigging  to  relieve  the  ship,  which  is  substantially  a  jettison  of 
them,  (w) 

A  principal  difficulty  here,  is  to  discriminate  between  a  vol- 
untary sacrifice,  and  a  loss  by  a  peril  of  the  sea.  Supposing 
sails  are  hoisted  to  get  a  vessel  off"  a  lee-shore,  which  may  be 
probably  blown  away,  or  an  anchor  cast  on  a  rocky  bottom 
likely  to  chafe  and  cut  the  cable,  or  catch  and  break  the  anchor; 
and  there  may  be  many  such  cases.  The  general  rule  must  be, 
that  nothing  of  this  kind  creates  a  claim  of  general  average, 
unless  it  was  not  only  done  for  the  purpose  of  saving  the  ship 
and  cargo  from  peril,  but  was  done  under  peculiar  circumstances, 
which  made  the  loss  of  the  sails  or  cable  or  other  property  al- 
most certain,  and  unless  it  would  not  have  been  done  but  to 
save  the  rest.  But  even  then  it  would  be  difficult  to  discrimi- 
nate such  cases,  from  the  common  effects  and  perils  of  naviga- 
tion, which  every  ship  is  bound  to  encounter,  (x) 

(it)  Simonds  v.  White,  2  B.  &  C.  805 ;  11  S.  &  R.  61  ;   Sims  v.  Gurney,  4  Binn 

Lfc  V.  Grinnell,  5  Duer,  431.  525;   Porter    v.   Providence   Ins.    Co.   4 

(v)  Barnard   v.  Adams,  10  How.  303;  Mason,  298;  Greely  i'.  Tremont  Ins.  Co. 

Sturgess   o.    Gary,   2    Curtis,    C.  C.    66 ;  9   Cush.  415;    Scudder   v.   Bradford,   14 

Nimick  v.  Holmes,  25  Penn.  State,  366.  Pick.  13. 

(w)  Walker  i/.  United  States  Ins.  Co.        (x)  See  Walker  v.  United  States  Ins. 
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There  is  one  kind  of  sacrifice  that  has  raised  difficult  ques- 
tions, which  have  passed  repeatedly  under  adjudication.  This 
is  the  case  of  the  voluntary  stranding  of  the  ship,  by  the  master. 
We  apprehend  however  that  the  difficulty  which  this  case  pre- 
sents, lies  not  in  the  principle,  but  in  the  application  of  it.  A 
ship  is  voluntarily  stranded  by  the  master,  when  its  wreck  is 
inevitable  or  nearly  so,  and  the  master  seeks  a  favorable  place, 
where  the  safety  of  ship,  cargo,  or  life  may  be  more  probable. 
Now,  if  the  master,  having  and  believing  that  he  has  at  the  time, 
a  chance  of  saving  his  ship,  which  is*  real  and  of  value,  though 
not  a  probability ;  and  voluntarily  casts  this  chance  away,  for 
the  purpose  of  saving  his  cargo,  the  cargo  saved  should  con- 
tribute to  pay  for  the  loss  of  the  ship.  But  if  the  ship  must  be 
lost  at  any  rate,  the  mere  fact  of  losing  it  in  one  place  rather 
than  in  another,  cannot  give  to  the  ship  a  claim  against  the 
cargo.  We  confess,  however,  that  the  cases  on  this  subject  are 
not  reconcilable  with  this  principle,  or  with  any  principle,  or 
with  each  other,  (y)  If  in  consequence  of  the  stranding  the 
vessel  is  totally  lost,  there  is  a  conffict  of  authority  whether  the 
cargo  is  liable  to  contribute,  but  the  rule  seems  now  to  be  set- 
tled in  favor  of  contribution  in  such  a  case,  (z) 

Mere  expenses  often  constitute  an  average  loss.  Suppose 
that  some  sea  peril  injures  a  ship,  and  compels  her  to  go  out  of 
her  way  to  a  port  of  repair,  can  the  ship  claim  indemnity  for 
the  expenses  of  repair,  or  for  the  wages  and  provisions  while 
going  to  seek  repair  ?  Here  also  the  cases  and  the  usages  are 
not  agreed  or  certain.     We  should  say,  however,  if  we  applied 

Co.  11  S.  &  R.  61 ;  Bii-kley  v.  Presgrave,  Gurney,  4Binn.  513  ;  Meech  v.  Eohinson, 

1  East,  220;  2  Phillips  Ins.  ^  128.i.  4  Wliart.   360;  AValker  v.  United  States 

(w)  The  leading   case  on  this  point  is  Ins.  Co.  11  S.  &  R.  61. 

Barnard  v.  Adams,  10  How.  270.     The  (z)  Col.  Ins.  Co.  u.  Ashby,  13  Pet.  331  ; 

vessel  was  drifting,  in  a  gale,  towards  a  Caze  v.  Reilly,  3  Wash.  C.  C.  298,  mm. 

rocky  and  dangerous  part  of  the  coast,  on  Caze  v.  Richards,  2  S.  R.  237,  note ;  Gray 

which  if  she  had  struck,  she  must  inevita-  v.  Wain,  2  S.  &  R.  229  ;  Mut.  Safety  Ins. 

bly  have  perislied,  together  with  the  crew  Co.  v.  Cargo  of  the  Brig  George,  Olcott 

and  cargo.     To  avoid  this  peril  she  was  Adm.   89;  Barnard  v.  Adams,  10  How. 

steered  along  the  coast,  and  finally  run  on  270  ;  Merithew  v.  Sampson,  4  Allen,  192, 

a  beach,  and  all  the  cargo  saved.     This  The  authorities    against  contrihiuion   in 

was   held   to  be  a  case  for  contribution,  sucli  a  case,  are  Emerigon,  c.  xii.  §  xli. 

See  also  Sturgess  v.  Gary,  2  Curtis,  C.  C.  Meredith's  ed.  475 ;  Eppes  v.  Tucker,  4 

59;  Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  Call.  346  ;  Bradhmst  v.  Col.  Ins.   Co.  9 

191 ;  Merithew  v.  Sampson,  4  Allen,  192 ;  Johns.  9  ;  Marshall  v.  Garner,  6  Bait.  394. 
Eea'  V.   Cutler,    Sprague,   135 ;    Sims.  o. 
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to  this  question  only  the  general  principles  of  general  average, 
that  the  ship  has  no  such  claim,  unless  the  repairs  were  them- 
selves made  necessary  by  an  injury,  caused  or  sustained,  for  the 
purpose  of  saving  the  property  ;  or  unless  the  repairs  were  only 
temporary  repairs,  of  no  permanent  value  to  the  ship,  and  were 
needed  and  made  only  to  enable  the  ship  to  save  and  transport 
the  cargo.  If  repairs  were  made  at  a  certain  time  and  place  for 
the  sake  of  the  cargo,  which  but  for  this  cause  would  have 
been  made  elsewhere  at  less  cost,  then  the  difference  in  the 
cost  comes  within  the  reasOn  and  equity  of  general  average,  (a) 

As  to  the  expenses  incurred  by  seeking  repair,  the  authorities 
are  still  more  conflicting.  It  would  seem  from  the  English  cases, 
that  wages  and  provisions  do  not  come  into  general  average, 
unless  this  expense  was  incurred  in  seeking  or  obtaining  repairs 
of  an  injury,  which  was  itself  an  average  loss.  Thus,  whether 
a  mast  were  cut  away  to  save  ship  and  cargo,  or  blown  away, 
it  would  be  equally  necessary  for  the  ship  to  seek  a  port  of 
repair,  and  her  expenses  would  be  the  same  in  both  cases.  But, 
in  the  first  case,  where  the  mast  was  cut  away,  the  wages 
and  provisions  would  come  under  general  average,  because  the 
repairs  would  have  been  made  necessary  by  a  voluntary  sacri- 
fice. In  the  second,  where  the  mast  was  blown  away,  the 
wages  and  provisions  would  not  come  under  general  average, 
because  the  repairs  would  not.  (b)  In  this  country,  however, 
it  seems  to  be  the  usage  and  perhaps  the  law,  that  as  in  both 
cases  and  equally  the  ship  seeks  repairs  for  the  safety  of  the 
ship  and  cargo,  the  expense  of  seeking  it  falls  on  ship  and 
cargo,  (c)  although  the  cost  of  the  repairs  themselves  might  rest 
upon  the  ship. 

All  maritime  property  consists  of  the  ship,  the  cargo,  and  the 


(a)  Sec  Padelfortl  v.  Boardmnii,  4  Mass.  M.  &   S.  4S2.      Roe  also  Hallctt  v.  Wi- 

548  ;  Ross  v.  Ship  Active,  2  Wasli.  C.  C.  gram,  9  C.  B.  580 ;  De  Vaux  v.  Salvador, 

226  ;  Jackson  v.  Charnock,  8  T,  R.  509  ;  4  A.  &  E.  420. 

Brooks  V.  Oriental  Ins.  Co.  7  I'irk.  259;  (c)  Walden  v.  Le  Eov,  2  Caincs,  26.3; 

Hassam  v.   St.  Louis  Perpet.  Ins.  Co.  7  Tlioi-nton  .•.  U.  S.  Ins.  Co.  3  Fairf.  150; 

La.  An.  1 1  ;  Sparks  u.  Ivittredye,  9  Law  Padclford    r.   Boardman,  4    Mass.    .548  ; 

Rep.  318.  Potter  v.  Ocean  Ins.  Co.  3   Sumner,  27; 

(/))  This  distinction  was  taken  in  Power  The  Bri;^'  Hary,  Spratriie,  1 7  ;   Bixby  i>. 

u.  Whitmore,  4  M.  &  S.   141;    but  it  is  Franklin   Ins.   Co.  8  Pick.  86;   Giles  v. 

doubtful  whether  it  is  justified  by  the  pre-  Eagle   Ins.   Co.  2    Met.    140;  Greely  e. 

ceding  case  of  Plummcr  v.  Wildman,  3  Tremont  Ins.  Co.  9  Gush.  421. 
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freight.  All,  or  a  portion  of  all  or  of  each,  may  have  been 
saved  by  a  sacrifice  of  some  other  portion ;  and  whatever  is 
thus  saved,  conti-ibutes  to  whatever  is  thus  lost.  The  apphca- 
tion  of  this  rule  is  indefinitely  diversified,  no  two  cases  pre- 
senting precisely  the  same  circumstances ;  and  we  give  in  our 
notes  leading  cases  illustrative  of  the  principal  questions  which 
have  thus  arisen,  (d) 

It  may  be  weU  to  add,  that  the  law  merchant  discourages 
the  carrying  of  goods  on  deck,  in  part  from  the  greater  danger 
to  goods  so  carried,  but  more  from  the  hinderance  of  navigation, 
and  the  consequent  increase  of  danger.  Therefore,  if  goods 
are  carried  on  deck  and  jettisoned,  this  loss  gives  no  claim  for 
contribution,  (e)  If  the  owner  consented  to  their  being  so 
carried,  he  bears  his  whole  loss.  (/)  K,  without  his  consent, 
the  master  so  carried  them,  the  shipper  of  the  goods  may  claim 
his  whole  loss  from  the  owner,  as  a  loss  from  unsafe  and  im- 
proper lading  by  the  fault  of  the  master,  (g)  If  the  goods  are 
carried  on  deck  in  conformity  with  an  established  and  known 
usage,  the  shipper  would  have  a  claim  on  the  vessel  and  also 
probably  on  the  goods  on  deck,  (h) 

Loss,  by  decree  of  salvage  compensation,  is  always  settled 

id)  Expenses  of  lighteraj^e.     Heyligei-  Ins.   Co.  .3  Caines,    1.'55.     Expenses   in- 

v."S.  Y.  Ins.  Co.  U  Johns.  85  ;  Lewis  v.  cm-red  after  capture  are  a  charge  on  the 

Williams,  1   Hall,  430.     Goods  lost  after  subject  benefited.      Spaffovd    v.  Dodge, 

they  are  put  in  lighters  for  the  common  14  Mass.  66  ;  Peters  v.  WaiTcn  Ins.  Co. 

benefit,   are   contributed    for.      Lewis   v.  1  Story,  469  ;  Jumel  i:  Marine  Ins.  Co.  7 

Williams,  1  Hall,  430.     Exjicnse  of  stor-  Johns.  412.    If  a  part  of  a  cargo  is  sold  to 

age  of  cargo.    Barker  v.  Phcenix  Ins.  Co.  raise  funds  for  the  common  good,  this  is 

8  Johns.  318;    Hall  <-.  Janson,  4  Ellis  &  compensated   for.     The    Ship  Packet,   3 

B.  500.     Damage  to  goods  while  stored.  Mason,  260  ;    Giles  c.  Eagle  Ins.  Co.  2 

Hennen  v.  Monro,  16  Mart.  La.  449.    But  Met.  144  ;  The  Mary,  Sprague,  51. 

see  The  Brig  Marv,  Sprague,  17;  Bond  i;.  (e)    Smith   v.    Wright,    1    Caines,    43; 

The  Superb,  1  Wallace,  Jr.  3.'j5.     Pump-  Lenox  v.  United  Ins.  Co.  3  Johns.  Cas. 

ing  out  a  ship.     Orrok  v.  Coinmonwealth  178;  Cram  w.  Aiken,  12  Maine,  229;  and 

Ins.  Co.  21  Pick.  469  ;  Nelson  v.  Belmont,  eases  infra. 

5  Duer,  325.    Scuttling  a  vessel.    Nelson  (/)  Lawrence  w.  Minturn,  17  How.  100 ; 

J).  Belmont,  5  Duer,  310  ;  Lcc  v.  Grinncll,  Sayward  v.  Stevens,  3  Gray,  97  ;    Sproat 

id.  400.     Ran.som.     Maisonnaire  u.  Kcat-  y.  Donnell,  26  Maine,  185. 

ing,  2   Gallis.  338;    The   Hoop,  1    Rob.  (3)  The  Paragon,  Ware,  322  ;  Barber  w. 

Adm.  201;  Eicord  ?'.  Bettenham,  8  Burr.  Brace,  3  Conn.   9;    Crecry  u.  Holly,  14 

1734-    Welles   v.    Gray,    10   Mass.   42;  Wend.  26;  Gonid  v.   Oliver,  2  Man.  & 

Clarkson  v.  Phoenix  Ins.  Co.  9  Johns.  1  ;  G.  208,  4  Bing.  N.  C.  134. 

Douglas  V.  Moody,  9  Mass.  548;  Sansom  (A)  Gould  v.  Oliver,  4  Bmg.  N.  C.  134, 

V.  Ball,  4  Dall.  459.      Delay  by  embargo  2  Man.  &  G.  208  ;    Hurley  v.  Milward,  1 

is  not  a  subject  of  average.     D'a  Costa  v.  Jones  &  C,  Irish  Exeli.,  224  ;   Harris  v. 

Newnham,  2  T.  E.  407  ;  M'Bride  v.  Mar.  Moody,  4  Bosw.  210 ;    Gillett  r.  Ellis,  11 

Ins,  Co.  7  Johns.  431 ;    Penny  v.  N.  Y.  111.  579. 
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on  the  principles  of  general  average,  (i)     A  loss  by  collision  is 
not.  (;■) 

2.  The  Sackifioe  must  ee  Necessakt. 

It  is  seldom  that  this  question  occurs  in  practice.  If  the 
sacrifice  be  without  necessity,  he  who  causes  it  must  be  re- 
sponsible for  his  folly  or  his  wickedness. 

It  must  be  remembered,  however,  that  the  necessity  for  the 
sacrifice  may  be  either  real  or  apparent ;  for  if  it  seemed  real  at 
the  time,  and  existing  circumstances  justified  a  master  pos- 
sessed of  honesty  and  reasonable  discretion  in  making  the 
sacrifice,  it  would  be  sufficient  to  found  a  general  average 
claim,  although  subsequent  circumstances  might  show  that  it 
was  in  fact  unnecessary.  (A;) 

Formerly,  to  guard  against  wasteful  and  unnecessary  loss, 
the  law  merchant  required  the  master  to  consult  formally  his 
officers  and  crew,  and  only  with  their  consent  make  a  jettison. 
But,  whether  because  sailors  have  grown  worse  or  masters 
better,  or  for  some  other  reason,  the  rule  is  now  no  longer  recog- 
nized, (l)  and  the  practice  is  very  unusual.  Indeed  a  resort 
to  it  now  might  almost  excite  suspicion,  for  the  law  merchant 
clothes  the  master  with  absolute  authority  in  all  such  cases, 
and  lays  upon  him  a  corresponding  responsibility. 

3.  The  Sacrifice  must  be  SuccEssrni,. 

On  this  point  it  might  be  enough  to  say,  that  if  the  property 
be  not  saved,  there  is  nothing  for  which  contribution  should  be 
made.  If  there  is  nothing  which  is  benefited  by  the  sacrifice, 
the  whole  foundation  of  the  claim  of  general  average  has  no 
existence,  (in) 

(j)  Heyligeru.  N.  T.  Ins.  Co.  11  Johns.  Co.   v.  Ashbv,  13   Pet.  343;    Nimick  v. 

85;  PuteV.s   i:  Warren  Ins.  Co.  1   Stoi-y,  Holmes,  2.i   Penn.  Stare,  .572. 
468;  The  Jlary,  Rpra^;ue,  51.  {m)   Senddei-  v.  Bradfovd,  14  Pick.  13; 

( ;')  Peters  v.  Warren  Ins.  Co.  3  Sura-  Brarlluir.st  i'.   Col.  Ins.  Co.,  9  Jolins.  9  ; 

ncrisSIl,  1  Story,  4G3.  Gray  u.  Wain,  2   S.   &  K.   '255;   Sims  v 

{k)  Lawrcneo  v.  Minturn,  17  How.  100,  Gurney,  4  Bimi.   524.     In   Leo   v.  Grin 

110;  Dupont  do  Nemours  w.  Vaneo,  19  noil,  SDuer,  422.    The  ri^ijing  and  masts 

id.  1G6  ;  Croekerr.  .laekson,  Spragne,  141.  of  a  vessel  whieh  were  on  fire,  were  eut 

(/)    Birkley  v.  Presgrave,  1   East,  220  ;  away    witli    the     expeetation    that     they 

Sims  D.  Gurney,  4  Binn.   513;   Col.  Ins.  would  fidl  overboard,  and  thus  save  the 
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Questions  under  this  principle  have  arisen  chiefly,  if  not  alto- 
gether, where  expenses  have  been  incurred  and  contribution 
demanded  for  them.  It  is  enough  to  say,  in  regard  to  such 
questions,  that  where  expenses  are  incurred  for.  repairs,  (w)  or 
wages  and  provisions,  (o)  or  to  prevent  condemnation  in  case 
of  forfeiture  or  capture,  (p)  or  to  rescue  and  recover  a  ship  or 
cargo,  in  all  such  cases,  if  the  cargo  be  saved,  or  if  the  ship  be 
enabled  to  resume  her  voyage,  these  expenses  may  be  averaged ; 
and  otherwise  not. 

4.  What  Constitutes  a  Sacrifice. 

It  has  been  said  by  a  very  high  authority,  that  "  If  the  mas- 
ter's situation  were  such,  that  but  for  a  voluntary  destruction 
of  a  part  of  the  vessel  or  her  furniture,  the  whole  would  cer- 
tainly and  unavoidably  have  been  lost,  he  could  not  claim  a 
restitution ;  because  a  thing  cannot  be  said  to  have  been  sacri- 
ficed, which  had  already  ceased  to  be  of  any  value."  (q) 

This  cannot  be  true.  Such  a  principle  or  rule  as  this  would 
cut  off  precisely  those  cases  to  which  the  law  of  general  aver- 
age is  always  applied,  and  has  been  for  more  than  three  thou- 
sand years.  There  are  always  cases  in  which,  but  for  the 
voluntary  destruction  of  a  part,  the  whole  must  be  lost ;  and  it 
is  precisely  because  this  voluntary  destruction  of  a  part  does 
save  the  rest,  which  could  not  otherwise  be  saved,  that  a  claim 
for  contribution  exists.  If  the  rest  could  have  been  saved  with- 
out this  loss  of  a  part,  that  loss  would  have  been  unnecessary. 
It  cannot  be  needed  to  give  instances  of  this,  for  all  cases  of 
general  average  are  such  instances. 

It  is  still  true,  that  if  the  very  thing  lost  must  itself  be  inevit- 
ably lost,  and  could  not  be  saved  by  the  loss  of  any  thing  else, 
then  the  loss  of  it  does  not  come  within  the  meaning  of  the 
word  "  sacrifice,"  as  used  in  the  law  of  general  average. 

If,  for  example,  masts  are  blown  over,  and  stm  hang  to  the 

ship  and  cargo.     A  spar  fell  throufi-h  the         (n)  Myers  «.  The  Harriet,  2  Whart.  Dig 

deck  and    set  fire  to  the  cargo,  wherehy  p.  48. 

both  it  and    the  ship  were  partially  con-  «    Nelson  v.  Belmon  ,  5  Dt.er,  325 
sumed.     Assuming  that  the  pnrpose  was         (/<)   Wilhams  v.  Suffolk  Iiis.  Co.  3  bum- 
accomplished,  the  court  were  divided  on  ner,  510. 

the  question  whether  the  masts  were  to  be         ((/)  Benecke  m  Stevens  &  Benecke  on 

contributed  for.  Average,  Phd.  ed.  110. 
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vessel  by  the  rigging,  they  may  be  said  to  be  voluntarily  lost, 
if  the  rigging  be  cut  to  let  them  go.  But  it  is  obvious  that  no 
claim  for  general  average  could  now  be  made,  unless,  possibly, 
the  ship  was  near  a  port  of  safety,  and  might  have  dragged  the 
masts  and  sails  in,  and  so  saved  them  ;  but  this  can  hardly  be 
supposed,  (r)  So,  too,  where  a  vessel  was  laden  with  lime,  and 
the  lime  was  on  fire,  and  the  vessel  was  scuttled  to  save  her, 
and  thereby  the  lime  was  destroyed  at  once,  the  ship  was  not 
required  to  contribute  for  the  loss  of  the  lime,  because  that 
could  not  have  been  saved  in  any  way  ;  and  the  scutthng 
which  saved  the  ship  only  hastened  the  inevitable  destruction 
of  the  lime,  but  did  not  cause  it.  (s)  It  is,  however,  generally 
true,  that  if  a  ship  be  scuttled,  or  filled  with  water,  to  save  her- 
self, and  thereby  saves  so  much  of  the  cargo  as  the  fire  has 
not  reached,  and  the  cargo  which  the  fire  does  not  reach,  is 
injured  by  the  water,  the  ship,  if  saved,  contributes  for  the 
injury  to  the  cargo,  {t) 

Nor  is  the  effect  of  the  sacrifice  critically  inquired  into. 
Questions  of  this  sort  have  arisen  ;  but  we  should  say,  that  if  a 
sacrifice  of  maritime  property  be  made  to  save  other  property, 
and  that  other  property  be  saved  in  point  of  fact,  it  must  contrib- 
ute, although  it  may  not  be  certain  that  it  was  saved  directly  and 
without  the  intervention  of  other  causes,  by  that  sacrifice,  (u) 

5.  Op  the  Value  dpon  ■which  Contribution  is  AssESiWD. 

There  is  now  no  absolute  uniformity  of  rule  or  practice  on 
this  subject ;  none,  at  least,  which  suffices  to  answer  all  ques- 
tions. It  may  be  said,  however,  generally,  that  the  vessel  con- 
ti-Jbutes  for  her  value  at  the  time  she  is  saved,  (v)  It  may  be 
difficult  to  determine  this  as  a  matter  of  fact.  But  there  is 
some  tendency  in  this  country  to  apply  a  rule,  which  is  finding 

(r)  Nickei-aon  v.  Tyson,  8  Mass.  467  ;  Holmes,  25  Penn.  State,  366,  the  (listinc- 

Stevens  &  lieneeko  on  Average,  Phil.  ed.  tiim  between  the  goods  already  on  fire  and 

111.  the  rest  of  the  ear^o  was  not  noticed,  and 

(s)   Croekett   v.  Dudse,  .3    Fairf.    190.  it  was  lield,  that  all  whieli  were  damaged 

See  Col.  Ills.  Co.  ?'.  Ashhy,  13  Pet.  340;  by  w.iter  were  to  he  eontributi-d  for. 

Marshall /■.  Garner,  6 Baib.  394.     See  Lee  (h)   Bnt   see    Hrudder  v.  Bradford,  11 

V.   Grinnell,  5  ]Juer,  400,  mile,  p.  328,  n.  Pick.  13  ;  Benecke  and  Stevens  on  Aver- 

(?«)•  ago,  Phillips,  ed.  100,  105-107. 

{t)  Nekson   v.  Belmont,  ,5  Duer,  323;  (i>)   Simonds  v.  White,  2  B.  &  C.  805; 

Lee   V.  Grinnell,  id.  400.     In   Ximiek  a.  Gillett  v.  Ellis,  U  111.  579. 
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its  way  into  the  law  merchant,  and  which  is  one  of  those  rules 
which,  while  seeming  to  be  only  arbitrary,  is  in  fact  founded 
upon  an  average  of  facts,  and  so,  on  the  whole,  works  justice, 
while  it  saves  questions.  This  rule  is,  that  four-fifths  of  her 
value  when  she  last  sailed,  constitutes  her  value  when 
saved,  (w)  But  this  rule  is  by  no  means  universally,  nor, 
perhaps,  even  generally  adopted,  {x)  If  sold,  the  price  she  brings 
is  more  frequently  the  standard,  and  in  most  cases  would  be  a 
safe  one.  («/)  The  only  rule,  however,  which  can  be  so  called, 
is,  that  her  value,  at  that  time,  must  be  determined  by  the  best 
evidence  available,  (z) 

As  to  the  cargo,  the  same  rule  must  apply.  And  as  to  the 
value  of  that  part  of  the  cargo  which  is  sacrificed,  and  for 
which  contribution  is  claimed,  the  rule  is,  that  if  those  goods 
had  not  been  sacrificed,  but  others  had  been,  and  the  goods  in 
fact  sacrificed  had  been  saved  and  enabled  to  reach  a  port  but 
in  a  damaged  condition,  it  is  only  the  value  of  the  goods  in 
that  condition  which  should  be  contributed  for  ;  as  otherwise 
the  sacrifice  would  be  a  gain,  (a)  Government  property  is  not 
now,  if  it  ever  was,  exempt  from  contribution,  either  in  Eng- 
land or  in  this  country,  {b) 

Profits  never  contribute  under  that  name.  But  if  the  value 
of  the  goods  at  the  port  of  arrival  is  increased  by  the  transport- 
ation, and  that  value  is  taken,  profits  do  contribute  in  fact,  (c) 

Of  freight,  it  must  be  remembered  that  no  freight  is  earned 
unless  the  goods  are  delivered  at  the  port  of  destination  ;  and 
only  the  freight  earned  contributes  ;  (d)  and  all  expenses  neces- 
sarily incurred  in  earning  the  freight,  as  by  transshipment  or 
otherwise,  must  be  deducted,  (e)  And  if  the  ship  loses  freight 
by  the  jettison  of  the  goods,  that  loss  must  be  contributed 
for.  (/) 

(h>)  Leavenworth  v.  Delnfiekl,  1  Caines,  (c)  The  Nathaniel  Hooper,  3  Sumner, 

673  ;  Grav  v.  Wain,  2  S.  &  R.  229.  542. 

[x]  Sec"  Spaffoi-d  v.  Dodge,   14   Mass.  [d)  Lee  v.  Grinnell,  5  Duer,  431 ;  The 

66 ;  Douslas  v.  Moody,  9  Mas.s.  548.         '  Natlianiel  Hooper,  3  Sumner,  542  ;   Mag- 

(u)  Bell  V.  Smith,  2  Johns.  98;  Leo  v.  grath  v.  Ciiurch,  1   Caiiies,  196;  Gray  v. 

Grinnell,  5  !:)iier,  429.  Wain,  2  S.  &  R.  229. 

(z)  Mutual  Safety  Ins.  Co.  u.  Cargo  of  (e)   Williams  v.  London  Ass.  Co.  1  M. 

the  Ship  George,  Olcott,  Adm.  157.  &  S.  318. 

(a)  See  Rogers  i-.  Mechanics'  Ins.  Co.  (/)  The  Nathaniel   Hooper,  3  Siimuer, 

1  Story,  609  542 ;  The   Ann   D.  Richardson,   Abbott, 

(ft)  Brown  r.  Stapyleton,  4  Bing.  119;  Adm.  499;  Nelson  v.  Belmout,  5  Duer, 

United  States  v.  Wilder,  3  Sumner,  308.  322. 
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6.  Of  the  Adjustment  op  Genbeai.  Atebaoe. 

It  may  be  a  general  rule,  that  the  port  of  destination  is  the 
proper  place  for  a  final  adjustment  of  the  average,  (g-)  But  as 
the  master  has  a  lien  on  aU  goods  saved,  for  the  contribution 
due  from  them  in  general  average,  he  need  not  and  would  not 
deliver  the  goods  at  an  intermediate  port,  although  deliverable 
there  by  the  bill  of  lading,  unless  this  contribution  were  first 
paid  or  secured.  But  this  contribution  cannot  be  determined 
but  by  an  adjustment  of  the  general  average,  over  all  the  con- 
tributory interests. 

It  is  therefore  customary  and  proper  that  such  an  adjustment 
should  there  be  made.  (A)  And  it  is  a  universally  recognized 
rule,  that  such  an  adjustment,  made  under  the  law  of  the  port 
where  made,  is  binding  everywhere,  upon  all  parties  whose 
interests  it  affects,  unless  it  can  be  set  aside  by  proof  of  fraud, 
or  of  gross  and  material  mistake,  (i) 


SECTION    V. 

OF   PERSONS    EMPLOYED    IN   A    SHIP. 

A.  — Of  the  Blaster. 

The  master  is  appointed  and  employed  by  the  owner,  and 
the  owner  is  bound  to  all  other  parties  for  the  competency  of 
the  master,  that  being  necessary  to  make  the  ship  seaworthy,  (j) 
But  the  master  is  also  bound  to  all  whose  interests  are  under 
his  charge.  He  owes  to  them  the  duty  of  entire  integrity,  and 
suitable  and  constant  care,  and  skill.  He  may  become  in  law 
the  agent  of  charterers,  freighters,  or  insurers,  when  the  necessity 
arises  of  acting  directly  for  them. 

His  multifarious  duties  cannot  be  enumerated,  nor  can  they 

(y)  Stevens  &  Beneeke  on  Av.,  Pliil.  Lewis    v.   Williams,    1    Hall,  430.      Sea 

ed.  268.  Charalierlaiu  ;;.  Kccd,  13  jNIaine,  357. 

(/i)  2  Phillips  Ins.  §  U13.  {j)  Propeller    Niagara    i.    Cordes,   21 

(i)   Simonds  r.  WlUte,  2  B.  &  C.  80.5;  llow.  7. 
Daglish  u.  Davidson,  5  Uowl.  &  U.  6 ; 
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be  better  defined,  than  to  say  that  they  are  all  that  are  included 
in  due  care  and  skill  with  respect  to  all  the  interests  which  are 
placed  under  his  charge  or  within  his  control. 

Usage  has  much  influence  in  determining  these  duties ;  and 
by  usage  the  master  has  certain  customary  privileges.  One  of 
these  is  known  by  the  name  of  primage.  This  is  a  certain  per 
centage  on  the  freight,  (k) 

"We  have  seen  that  he  is  often  vested  with  extraordinary 
powers  from  an  extraordinary  necessity;  and  this  necessity 
must  be  the  greater  as  the  power  is  the  greater ;  thus,  only  ex- 
treme necessity  gives  him  power  to  sell  the  ship ;  (l)  a  less 
necessity,  but  still  a  strong  one,  authorizes  him  to  hypothecate 
her  by  bottomry ;  (m)  and  a  much  less  necessity,  being  in  fact 
only  a  certain  expediency,  authorizes  him  to  repair  or  supply 
her,  (w)  and  in  many  cases  to  charter  her.  But  aU  the  duties 
and  powers  of  the  master  are  connected  with  the  use  and  em- 
ployment of  the  ship ;  and  are  extended  over  the  cargo,  only 
from  necessity.  And  if  they  spring  from  necessity,  they  do  not 
exist  if  he  has  the  means  of  obtaining  definite  instructions. 

Generally,  an  agent  cannot  delegate  his  authority  without  a 
special  authority.  But  a  master,  where  a  sufficient  necessity 
exists,  may  appoint  another  in  his  place,  (o)  And  the  master 
so  appointed,  may  appoint  another,  under  a  similar  necessity ; 
and  any  master  so  appointed,  has  the  powers  and  duties  of  the 
original  master.  And  so  it  is  with  an  officer  who  becomes 
master  by  the  death,  absence,  or  inability,  of  the  original  master. 
And  this  is  equally  true  of  a  master  appointed  abroad,  by  a 
consul  or  any  official  person  who  has  authority  to  make  the 
appointment,  (p) 

In  England,  a  master  has  no  lien  on  the  ship,  (q)  and  none 

{k)  Scott  u.  Miller,  5  Scott,  15  ;  Charle-        (/)  See  ante,  p.  276. 
ton  V.  Cotesworth,  Ryan  &  M.  175 ;  Best        {m)  See  Pratt  v.  Reed,  19  How.  361. 
V.  Sauudera,  Moody  &  M.  208;  Vose  v.         (n)  The  Ship  Fortitude,  3  Sumner,  237; 

Morton,  5  Gray,  594.     luRennell  u.  Kim-  Webster' y.  Seekamp,  4  B.  &  Aid.  352; 

ball,  5  Allen,  356,  the  master  was  to  have  Pratt  v.  Reed,  19  How.  359. 
five  per  cent,  primage  on  the  gross  earn-         (o)  1   Bell   Com.  413  ;  Breed  v.   Ship 

ings  of  the  ship.     He  was  paid  this  in  a  Venus,.  tJ.  S.  D.  C.  Mass.  1805. 
foreign   port,   by  the    ship's    agent,  who         {p)  The   Zodiac,  1  Hagg.  Adm.  320 ; 

charged  a  commission  on  the  same  to  the  The   Nnova  Loanese,  22  Eng.  Ij.  &  Eq. 

account  of  the  ship.  Held,  that  the  master  623  ;  The  Cynthia,  20  Eng.  L.  &  Eq.  623. 
was  personally  liable  for  this  commission.        (5)  Wilkins  v.   Carmichael,   1   Doug 
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on  the  freight,  for  his  charges  or  disbursements,  (r)  The  law 
of  this  country  would  seem  to  give  him  no  lien  for  these  upon 
the  ship,  (s)  but  would  give  him  one  upon  the  freight,  (t) 

The  general  principles  of  the  law  of  agency  apply  in  all 
their  force  to  the  relations  between  the  master  and  all  of  those 
of  whom  he  is  the  agent,  whether  by  original  appointment  or 
by  necessity ;  nor  do  we  deem  it  necessary  to  present  in  detail 
the  various  qualifications  of  these  principles,  which  grow  out  of 
the  nature  of  the  agency. 

The  liability  of  the  owner  for  the  torts  of  the  master,  as  his 
servant,  is  governed  in  general  by  these  principles,  (m)  But  the 
law  merchant  has,  for  a  long  time,  limited  the  responsibility  of 
the  owners  for  the  tortious  acts  of  the  master  and  the  mariners, 
to  the  value  of  the  ship  or  freight ;  and  if  the  owner  abandon 
them  to  the  injured  party,  or  if  they  are  lost  before  the  termi- 
nation of  the  voyage,  all  the  liability  of  the  owners  ceases,  (v) 

In  France,  (iv)  in  England,  {x)  in  some  of  our  States,  (y) 
and  by  the  Congress  of  the  United  States,  (z)  various  statutes 
have  been  passed  respecting  this  liability  of  the  owner  or  owners 
for  the  embezzlement,  loss,  or  destruction,  by  the  master  or  mari- 


101  ;  Hussey  o.  Christie,  9  East,  426 ; 
Tlio  Joliannes  Christopli,  33  Eiig.  L.  Eq. 
600. 

(r)  Smith  v.  Plumraer,  1  13.  &  Aid.  57r, ; 
Atliinson  v.  Cottswnvih,  3  B.  &  C.  lUT  ; 
Gibfton  V.  IiiKO,  6  Hare,  112;  Bri^tnw 
V.  Wliitmorc,  4  De  Gex  &  J.  32.'),  overrul- 
ing s.  c.  1  H.  R.  V.  Johns.  Cli.  96. 

(.s)  The  Ship  Grand  Turlc,  1  i'aine,  C. 
C.  73;  Bevcns  v.  Lewis,  2  Paine,  (\  C. 
202;  Willardu.  Doit,  3Mas(.ii,  91  ;  Hop- 
kins V.  Forsyth,  14  Penn.  Sr.  34  'I'lie 
Larch,  2  Curtis  C.  C.  427  ;  l-^x parte  Clark, 
Spragne,  69. 

(()  Lane  v.  Prnniman,  4  j\Iass.  91  ; 
Lewis  0.  llaiirock,  11  Ma,^s.  72  ;  Tl;e  Sliiji 
Packet,  3  Mason,  255;  Kichard^on  r. 
Whiting,  18  Pick.  5.30. 

(u)  Ktin.son  v.  Wvman,  Daveis,  172; 
The  Waldo,  id.  16l";  Dusar  v.  ilurga- 
trOYd,  1  Wash.  C.  C.  17;  The  'Zcnohia, 
Abbott,  Adm.  93  ;  Tile  Abrifoyle,  id.  242, 
1  Blatchf.  C.  C.  3i;0;  Bonrhcrr.  Lawson, 
Cas.  fr'«//;.  Hardw.  78,  18:!;  Dias  d  Pii- 
vateer  Kevcn'.;-c,  3  Wash.  C.  ( l  262  ;  Weed 
V.  Panama  liailroad  Co.  5  Duer,  193,  17 
N.  Y.  362  ;  The  Hibernia,  Spragne,  78. 

(tj)  Emerigon,  Contrats  a  la  Grosso,  e. 


4.  HI  ;  Tlie  Rebecca,  Ware,  198;  The 
I'hehe,  id.  263,  271. 

(k)   (Jrd.  de  la  Mar.  liv.  2,  tit.  8,  art.  2. 

(./■)  Stats.  7  Geo.  2,  e.  15  ;  26  Geo.  3 
c.  86  ;  53  Geo.  3.  c.  159  ;  17  &  18  ^'iet.  c. 
104,  (j  503,  et  sm.  For  the  construction  of 
these  statutes  sec  "W^ilson  v.  Dickson,  2  B. 
&  Ald.2;  Cannan  r.  Jbaliurn,  1  Bing.465; 
Brown  r.WilkiuMin,  15  M.&\V.391;  The 
Mary  Canjliue,  3  W.  Rob.  101  ;  Leycester 
V.  Logan,  3  Kay  &  J.  446;  Dobree  v. 
Schroder,  6  Sim.  291,  2  Mylne  &  C.  489 ; 
African  Steamship  Co.  u,  Swanzv,  2  Kay 
&  J.  660;  The  Dund.e.  1  Hagg.  Adni. 
109  ;  Gale  c.  Laurie,  5  B.  &  C.  f56  ;  The 
Carl  Johan,  cited  1  Hagi;'.  Adm.  113; 
The  Bcuarrs,  1  l^ig.  L.  6c  V.i[.  637  ;  Can- 
nan  !■.  Mcaburn,  I  lJin^.  465  ;  i'lie  \'olant, 
1  W.  liol).  385  ;  Hill  r.  Andrus,  1  Kay  & 
J.  263  ;  The  Diiche.sede  Brabant,  2(  Law 
Rep.  243  ;  Gibbs  v.  Potter,  10  iM.  &  W.  70. 

(y)  Mass.  Stat.  1818,  c.  122  ,  Rey.  Stat. 
c.  32  ;  (;en.  Stats,  c.  52,  ^  18  ;  Maine  Rev. 
Stats.  1841,  e.  47,  5  8;  1857,  c.  36,  ^  5. 
Sec  Siinson  v.  Wyman,  Daveis,  172  ;  Pope 
u.  ^Nickerson,  3  Story,  4B5. 

[z)  1851,  c.  43,  9  "U.  S.  Stats,  at  Large, 
635. 
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ners.  These  statutes  conform  to  the  general  principle  of  the 
law  merchant  as  above  stated ;  but  qualify  or  limit  the  liability 
of  the  owner  in  various  ways.  Important  questions  have 
arisen  under  the  provisions  of  these  statutes,  and  have  been 
passed  upon  by  various  courts,  as  will  be  seen  in  our  notes,  (a) 

Or  THE  POWEK  OP  THE  MaSTEK  OVEB  THE   CAEQO. 

We  have  seen,  when  treating  of  transfer  by  bottomry,  that 
the  master  has  power  in  certain  cases  to  hypothecate  the  ship. 
A  similar  necessity  may  give  him  a  similar  power  with  respect 
to  the  cargo.  His  relation  to  the  cargo,  and  his  power  in  re- 
spect to  it,  differ  from  those  which  he  holds  in  relation  to  the 
ship.  This  difference  arises  from  the  fact,  that  his  relations  to 
the  ship  are  primary,  and  his  relations  to  the  cargo  are  derived 
from  his  relations  to  the  ship.  He  may  be  himself  consignee  or 
supercargo ;  and  then  has  all  the  powers  and  duties  of  these 
several  officers,  but  even  then,  on  the  voyage,  he  is  only  master, 
and  perhaps  to  some  extent  supercargo  ;  and  only  when  the 
ship  reaches  its  destination,  is  he  consignee ;  and  then  also  the 
principal  duties  of  a  supercargo  begin,  (b)     He  may  sell  the 

(«)  In  a  case  in  Massachusetts,  it  has  219.  The  act  does  not  apply  to  vessels 
been  held,  that  the  owners  of  a  ship  are  eni;;i^eil  in  '*  inland  navigation,"  A  ves- 
liable  in  case  of  collision  to  the  extent  of  scl  uii  ]>:iki'  F^ric  bound  from  Buffalo  to 
the  value  of  their  interest  in  the  vessel  and  Detroit,  enrolled  and  licensed  for  the  coast- 
freight  just  before  the  collision,  and  that  ing  trade,  and  cnuaged  in  commerce  be- 
the  clause  relative  to  an  abandonment  tnccn  ports  of  diffeient  States,  is  not  a  ves- 
does  not  apply  to  a  case  of  collision,  sel  engaged  in  inland  navigation,  within 
Wallvcr  V.  Boston  Ins.  Co.  14  Gray,  288.  the  meaning  of  the  act.  Moore  v.  Ameri- 
And  tliat  the  part-owners  of  a  sliip  are  can  Trans]3.  Co.  5  Mich.  368,  affirmed,  24 
jointly  liable  to  tlie  extent  of  their  joint  How.  1. 

interest  in  the  sliip,  and  not  merely  each  (6)  In  some  places  it  is  the  custom  to 
to  the  extent  of  his  own  interest,  for  the  consign  goods  to  the  master  for  sale  and 
embezzlement  or  loss  of  good's,  and  that  returns.  In  such  a  case  he  is  u  caiTier 
the  value  of  tlie  interest  in  such  a  case  is  while  transporting  the  goods,  a  factor 
that  existing  just  licfore  the  tort  complain-  while  selling,  and  a  carrier  while  bringing 
ed  of,  that  the  liability  is  not  lessened  by  back  the  proceeds.  Stone  v.  Waitt,  31 
tlie  ship  being  mortgaged,  and  that  the  Maine,  409;  The  Waldo,  Daveis,  161. 
clause  relative  to  abandonment  only  ap-  See iMosuky  v.  Lord,  2  Conn.  389 ;  Emery 
plies  in  case  an  abandonment  is  actually  v.  Herscy,  4  Greonl.  407  ;  Kemp  v.  Cough- 
made,  and  i^  of  no  effect  if  the  vessel  is  try,  1 1  Johns.  107 ;  Williams  v.  Nichols, 
totally  lost  before  reaching  her  port  of  13  Wend.  58;  Day  r.  Noble,  2  Pick.  615; 
final 'destination.  Spring  y.  Haskell,  14  Smithu.Davonport,  34  Maine,  520.  Gene- 
Gray,  309.  This  case  is  opposed  to  Watt-  rally  the  master  is  a  stranger  to  the  cargo 
son  V.  Marks,  2  Am.  Law  Reg.  157.  See  between  the  lading  and  the  unlading;  but 
In  re  Sinclair,  8  Am.  Law  Reg.  206.  in  case  of  necessity,  he  is  clothed  witli 
"  Freight  pending,"  includes  the  earnings  whatever  power  is  needed  to  protect  the 
of  the  vessel  in  transporting  the  goods  of  property  and  interests  intrusted  to  him. 
the  owners.     Allen  v.  Mackay,  Sp'rague,  The    Grattitudine,    3    Rob.   Adra.   257  : 
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whole  cargo,  if  he  can  neither  cany  it  forward,  nor  send  it  for- 
ward, nor  retain  it  without  its  destruction,  or  important  diminu- 
tion in  value,  before  he  can  receive  instructions  from  the  owner, 
or  from  the  shipper,  (c)  If  he  needs  funds  to  pursue  the  voyage, 
and  cannot  raise  them  by  using  the  ship,  or  the  property  or 
the  credit  of  the  owner,  he  may  then  for  this  purpose  sell  a  part 
of  the  cargo.  But  he  does  not  possess  this  power  unless  the 
necessity  for  exercising  it  be  as  urgent  and  as  certain  as  the 
necessity  must  be  which  justifies  his  sale  of  the  ship.  And  for 
this  purpose,  he  can  sell  only  a  part  of  the  cargo ;  for  his  power 
to  sell  this,  is  derived  from  the  necessity  of  selling  it  for  the 
benefit  of  the  remainder;  and  if  he  sells  the  whole  to  raise 
funds,  they  can  thus  be  raised  only  for  the  benefit  of  the  ship, 
as  there  is  no  cargo  left  to  be  benefited,  (d)  But  if  the  cargo 
belongs  to  the  owner  of  the  ship,  he  may  sell  the  whole  in  case 
of  necessity,  for  the  benefit  of  the  ship,  (e) 

B.  —  Of  the  Seamen. 

1.    Of  the  Shipping  Akticles. 

The  United  States  statutes  require  »very  vessel  bound  from  a 
home  port  to  a  foreign  port,  (/)  or,  if  it  be  of  fifty  tons  or  more, 
bound  from  a  port  in  one  State  to  a  port  in  any  other  than  an 
adjoining  State,  to  have  on  board  shipping  articles  ;  they  must 
be  signed  by  every  seaman  on  board,  under  a  penalty  of  twenty 
dollars  for  every  one  who  does  not  sign,  and  they  must  describe 
accurately  the  voyage  for  which  the   seaman  ships,  and   the 


Vlierboom  v.  Chapman,  13  M.  &  W.  239  ;  Ins.  Co.  17  Mass.  478;  Post  v.  Jones,  19 

Douglas  V.  Moody,  9  Mass.  548;  Gillett  How.   150;    Peters  v.  BaUistier,  3  Pick, 

u.  Ellis,  U  111.  579.  495. 

(c)  But  if  the  voyage  is  broken  up,  he  (rf)  The  Gratitudine,  3  Rob.  Adra.  263 ; 

cannot  sell  the  cargo  at  the  intemiediate  Pope   v.   Nickerson,   3    Story,  491 ;   The 

port  to  pay  for  advances  to  him  to  repair  Packet,  3  Mason,  255  ;  The  Joshua  Bark- 

the  ve.ssel  for  a-  new   voyage,  or  to  pay  er,  Abbott,  Adm.  215  ;  United  Ins.  Co.  v. 

seamen's  wages.   Watt  v.  Potter,  2  Mason,  Scott,  1  .Johns.  106  ;  Fontaine  v.  Col.  Ins. 

77.     A  sale  without  necessity  is   invalid,  Co.  9  Johns.  29. 

and  conveys  no  rights  to  the  purchaser.  (e)  Ross  v.  Sliip  Active,  2  Wash.  C.  C. 

Freeman  v.  East  India  Co.  5  B,  &  Aid.  226. 

617;  Morris  v.  Robinson,  3  B.  &  C.  196;  (/)  A  seaman   shipping   in  a  foreign 

Ewbank  v.  Nutting,  7  C.  B.  797  ;  Arthur  port  is  not  required  by  statute  to  sign  ar- 

0.    Sch.    Cassias,   2   Story,  81  ;  Pope  v.  tides.     Gladding   v.  "Constant,    Sprague, 

Nickerson,  3  Story,  504 ;  Dodge  v.  Union  73. 
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terms  on  which  he  ships,  (g)  This  is  one  of  the  many  provis- 
ions which,  together  with  many  usages,  indicate  that  the  law 
merchant  regards  seamen  as  needing  and  entitled  to  far  more 
care  and  protection  than  persons  generally  employed  to  render 
services  to  others. 

It  is  one  of  the  effects  of  this  protection,  that  in  construing 
these  articles,  the  seaman  has  the  benefit  of  any  doubt  as  to 
their  meaning  or  obligation,  (A)  and  what  is  more,  if  they  con- 
tain indefinite  language,  or  unusual,  or  oppressive  stipulations, 
the  seaman  is  protected  against  them,  (i)  even  to  the  extent  of 
annulling  them. 

A  question  has  arisen,  whether  the  seamen  of  a  ship  in  a  for- 
eign port,  will  be  there  protected  by  the  courts,  against  oppres- 
sive or  illegal  shipping  articles  made  in  their  home  port.  The 
answer  may  not  be  certain.  We  apprehend,  however,  that  the 
law  merchant  permits  this,  and  that  any  court  having  cogni- 
zance of  the  case,  might,  and  would  give  this  relief,  if  a  suffi- 
cient case  were  clearly  made  out.  It  might  be,  however,  that 
an  admiralty  court,  which  is  in  some  respects  a  kind  of  interna- 
tional court,  would  be  restrained  by  the  comity  of  nations,  un- 
less requested  to  interfere  by  the  resident  authority  of  the  for- 
eign nation,  (j ) 

By  the  law  merchant,  seamen  have  certain  rights  and  liens 
with  respect  to  their  wages ;  and  if  the  shipping  articles  dero- 
gate from   these,   common-law  courts  do  not  generally  allow 

(g)  Act  1790,  u.  29,  1   TJ.   S.   Stats,  at  the  new  obligation  assumed."     See  also. 

Large,   1.31.     See   The  Crusader,  Ware,  Heard  v.   Rogers,    Sprague,   556;   May- 

437;  Wolverton  «.  Lacey,  18  Law  Rep.  hew  v.  Terry,  Sprague,  584. 
672;  The    Brig    Osceola,    Olcott,  Adm.         (j)  As  to  the  assent  of  the  consul  of 

459 ;  Piehl  v.  IJalchen,  id.  24.  the  government  to  which  the  vessel  be- 

(A)  The  Minerva,  1  Hagg.  Adm.  355  ;  longs  being  required,  see  Davis  v.  Leslie, 

Wape  V.  Hemenway,  18  Law  Rep.  390.  Abbott  Adm.  134 ;  The  Infanta,  id.  268; 

((■)  The  Juliana,  2  Dods.  504;  Brown  Gonzales  v.  Minor,  2  Wallace,  C.  C.  348; 

V.    Lull,    2    Sumner,    443.       Matern    v.  Hay  u.  Brig  Bloomer,  XT.  S.  D.  C.  Mass. 

Gibbs,  Sprague,  158.  In  The  Highlander,  1859;  Lynch  v.  CrowJer,  12  Law  Rep. 

Sprague,  510,  it  is  said:    "Whenever  an  355.     Generally  jurisdiction  will  be  exer- 

unusual  clause  is  introduced  into  the  ship-  cised  when  the  voyage  is  brolcen  up  at  a 

ping  articles,  impairing  the  rights  of  sea-  port  of  this  country.  The  Gazelle,  Spi'ague, 

men,  or  imposing  any  additional  duties  or  378;  The   Barque   Havaifa,  id.  402;   or 

obligations  on  them,  two  conditions   are  wliere  the  seaman  is  compelled  to  desert 

required :  1st,  That  the  seaman   had   the  on  account  of  cruel  treatment.     Weiberg 

agreement  so  explained  to  him  tliat  he  fully  v.  Brig  St.  Oloff,  2  Pet.  Adm.  428.     So 

understood  its  meaning,  and,  2d,  That  a  in  case  of  a  deviation.    Moran  v.  Bandin, 

reasonable   compensation   was  given  him  2  Pet.  Adm.  415. 
for  the   renunciation  of  the  right,  or  for 

VOL.  II.  22 
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much  force  to  the  articles,  (k)  and  admiralty  courts  none,  (l) 
We  say  this,  although  an  authority  as  high  as  Lord  Lyndhurst, 
declared  that  he  knew  no  principle  by  which  a  contract  entered 
into  by  mariners,  is  to  be  construed  differently  from  that  made 
among  other  persons,  (m) 

A  master  may,  for  sufficient  reasons,  promote  a  seaman,  or 
degrade  an  officer  or  seaman.  If  a  seaman  be  promoted,  he 
has  the  wages  of  his  new  office  ;  (w)  but  if  afterwards  degraded 
for  incapacity,  he  can  recover  only  his  wages  as  a  seaman  dur- 
ing the  period  of  his  advancement,  (o) 

If  seamen  sail  without  any  shipping  articles,  they  are  entitled 
by  statute  to  the  highest  rate  of  wages  paid  at  the  place  at 
which  they  ship,  within  the  preceding  six  months,  for  the  same 
voyage.  (j9)  And  while  the  usual  rules  of  evidence  and  con- 
struction apply  to  shipping  articles,  a  seaman  may  show  by  pa- 
rol any  wrongful  inducements,  or  false  representations,  by  which 
he  was  persuaded  to  sign  them,  and  he  will  be  relieved  as  jus- 
tice may  require,  (q) 

2.     Of  the  Wages  or  SsAjrEN. 

Seamen  have  a  lien  for  their  wages  which  attaches  in  admi- 
ralty to  the  ship  and  the  freight,  and  to  all  the  proceeds  thereof, 
wherever  they  are,  if  within  the  reach  of  the  court ;  (r)  and 
whether  the  fund  is  entire  or  broken,  or  partially  lost,  (s)     This 


(h)  See  Buck  v.  Eawlinson,  1  Bro.  P.  Millignn  v.  The  B.  F.  Bruce,  1    Newb. 

C.  137  ;  Edwards  r.  Chikl,  2  Vcrn.  727  ;  Adm^  539. 

Millot  V.  Lovett,  2  Diine,  Abr.  461  ;  Swift  (q)  Baker  v.  Corev,  29  Pick.  496 ;  The 

V.  Clnrk,  15  Mass.  173.  Enterprise,  2  Curtis," C.  0.  320;  The  C7- 

(/)  The  Juliana,  2  Dods.  504 ;  Johnson  press,  1  Blatchf.  &  H.  Adm.  83 ;  Page  i: 

V.   Sims    1    Pet.    Adm.    215;    Brown    v.  Slicffield,  2    Curtis,  C.   C.  377,  Sprague, 

Lull,   2    Sumner,  443;    The   Cypress,    1  285. 

Blatchf.  &  H.  yVdra.  83.  (r)  Brown  v.  Lull,  2  Sumner,  443,  and 

(m)  Jesse  )■.  Roy,  4  Tyrw.  626,  1  Cromp.  cases  passim.    In  tlie  Steamer  May  Queen, 

M.  &R.  316.     See  also.  Cutter  B.  Powell,  Spi'ague,    588,  a  boiler   was   put  into   a 

6  T.  R.  320;  Apiilehy  v.  Dods,  8  East,  steamer  by  the  makers,  under  an  agrec- 

300;    Webb   v.  IJuekingfield,   13   Johns,  ment  that  it  shouhl  continue  their  proper- 

390.  ty  until  paid  for,  with  a  right  to  remove  it 

(n)  Tlie    Providence,    1    Hagg.    Adm.  should   any  instalments  bo  overdue.      It 

391  ;  The  Gnn.lolier,  3  id.  190  ;  Hicks  v.  was  held,  that  the  seamen  had  a  lieu  on  the 

Walker,  37  Eng.  L.  &  Eq.  542.  boiler,  although  instalments  were  unpaid 

(0)  Wood  V.  The  Nimrod,  Gilpin,  83.  and  overdue. 

(p)  Stat.   1790,   c.  29,   §   1,   1    U.    S.  (s)  Pitman  v.  Hooper,  3  Sumner,  50, 

Stats,  at  Large,  131  ;    Shit.   1840,  i;.  48,  286. 
<J  10,  5  U.  S.  Stats,  at  Large,  394.     See 
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lien  is  not  lost  by  the  receipt  of  an  order  from  the  master  for 
wages,  {t)  or  of  a  promissory  note,  (u)  unless  the  seaman  takes  it 
with  notice  of  its  effect.  This  lien  belongs  to  fishermen  on 
shares,  (v)  and  to  aU  persons  serving  in  the  navigation  of  a 
ship,  as  pursers,  {w)  stewards,  (x)  cooks,  (y)  ship  carpenters,  (z) 
deck  hands,  pilots,  engineers,  and  firemen  of  a  steamboat,  (a) 
or  even  a  woman  if  she  renders  maritime  services ;  (b)  and  to 
all  officers  except  the  master,  (c)  Also  to  persons  hired  princi- 
pally for  their  skill  as  wreckers,  who  are  also  required  to  aid  in 
the  management  of  the  vessel,  (d)  But  mere  landsmen  on 
board  have  no  lien,  as  barbers,  servants,  (e)  musicians,  (/)  or  a 
watchman,  or  keeper  in  port,  (g) 

This  lien  exists  against  the  government,  when  the  seamen  are 
employed  in  civil  purposes,  (h)  It  prevails  even  over  a  bottomry 
bond,  because  it  is  the  services  of  the  seamen,  which,  by  bring- 
ing the  vessel  into  port,  give  to  the  bottomry  bond  any  value,  (i) 

If  the  ship  is  lost  before  the  completion  of  the  voyage,  wages 
are  due  to  the  last  port  of  delivery,  or  to  the  last  port  of  arrival, 
and  for  half  the  time  she  lies  in  that  port,  (j) 

Seamen  are  not  permitted  to  insure  their  wages,  (k)  or  to 
derive  any  benefit  from  an  insurance  by  the  owners,  either  on 
fi'eight  or  ship,  [l)     But  advanced  wages  belong  to  the  seamen. 


(t)  The  Eastern  Star,  Ware,  185.  Marsh,  2   Vent.   181;  Eagg   u.  King,  2 

(«)  The  Betsey  &  Khoda,  Davcis,  112.  Stra.  858. 

(y)  1813,  c.  2,  5  2,  3   U.   S.   Stats,  at  (rf)    The    Sch.    Highlander,    Sprague, 

Large,  2.  510. 

{w)  AUeson   v.  Marsh,  2   Vent.    181;  (c)  Thackarey  v.  The  Farmer,  Gilpin, 

The  Prince  George,  3  Hagg.  Adm.  376.  534,  per  Hopkinson,  J. 

{x)  Black   V.   Ship    Louisiana,   2   Pet.  (/)  Trainer  v.  The  Superior,  Gilpin, 

Adm.  268  ;  Smith  v.  Sloop  Pekin,  Gilpin,  514. 

203.  ig)  Phillips    a.   The   Thomas    Scatter- 

(w)  Turner's  case.  Ware,  83.     See  Al-  good,  Gilpin,  1  ;   Graham  v.  Hoskins,  01- 

len  i:  Hallet,  Abbott,  Adm.  573.  cott,  Adm.  224. 

(z)  Wheeler  v.  Tliompson,  2  Stra.  707 ;  {h)    See    The    St.   Jago   De  Cuh.a,   9 

Creed  v.  Mallet,  Fortes.  231.  Wheat.  409;  United  States  u.  Wilder,  3 

(a)  Wilson  v.  The  Ohio,  Gilpin,  505;  Sumner,  308. 

The  Steamer  May  Queen,  Sprague,  588.  (j)  See  an(e,p.  283,  note  (a). 

(6)  The  Jane  &  Matilda,  1  Hagg.  Adm.  (,/)  Hooper  v.  Perley,  11   Mass.   545; 

187  ■   Wolverton  v.  Lacey,   18  Law  Re-  Pitman  v.  Hooper,  3  Sumner,  286. 

porter    672;    Sagemau   o.  Sch.  Brandy-  [k]   The  Juliana,  2  Dods.  509  ;  Lucena 

wine,  1  Newb.  Adm.  5.  "•  Craufurd,  5  B.  &  P.  294 ;  Webster  v. 

M  As  the   mate.     The  Steamer  May  De  Tastet,  7  T.  R.  157 ;  The  Neptune,  1 

Queen,  Sprague,  588;  Bayly  «.  Grant,  1  Hagg.  Adm.  239. 

Salk  33  -Hook  V.  Moreton,  1  Ld.  Raym.  (/)  The  Lady  Durham,  3  Hagg.  Adm 

397      And    the    boatswain.     AUeson    «..  196;   M' Quirk  i>.  Ship  Penelope,  2  Pet^ 
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whether  they  are  earned  by  subsequent  services  or  not.  (m)  It 
is  a  maxim  of  the  law  merchant,  that  freight  is  the  mother  of 
wages,  (n)  This  rule  probably  meant  originally,  that  the  freight 
which  the  ship  earned  is  the  fund  from  which  the  owners  pay 
their  seamen.  It  is  now  however  a  rule  of  some  importance  in 
determining  whether  the  seamen  have  earned  their  wages  for  a 
voyage. 

While  seamen  are,  as  we  have  seen,  regarded  very  kindly  by 
the  law  merchant,  and  are  protected  by  a  lien  which  overrides 
all  others,  the  necessity  of  stimulating  the  sailors  to  every  effort 
which  may  make  the  voyage  successful,  has  made  it  a  rule  of 
the  law  merchant  that  wages  are  earned  only  when  the  freight 
is  earned.  It  is  however  true,  that  wages  are  earned  if  the 
freight  either  is  or  might  be  earned ;  for  no  special  contract 
between  the  owner  and  the  freighter  in  respect  to  the  obliga- 
tion to  pay  freight,  has  any  effect  whatever  on  the  earning  of 
wages,  (o) 

As  to  the  voyage  and  its  completion,  we  have  seen  that 
wages  are  earned  to  every  port  of  delivery  or  arrival,  although 
it  be  not  the  port  of  ultimate  destination.  A  voyage  may  how- 
ever be  so  far  an  entire  voyage  outward  and  homeward,  as  that 
wages  are  not  earned  until  the  end  of  the  whole,  (p) 

If  a  ship  be  wrecked,  and  the  seamen  stay  by  her  until  the 
last  moment,  and  make  every  effort  for  her  safety,  and  enough 
is  saved  to  pay  their  wages  or  any  part  thereof,  those  wages  are 
earned,  (q)  Where  nothing  of  the  cargo  is  saved  this  would  be 
in  contradiction  of  the  rule  that  freight  is  the  mother  of  wa^es. 
To  avoid  this,  it  has  been  said  that  they  are  now  earned  by  way 
of  salvage,  (r)     But  this  again  would  contradict  the  more  impor- 

Adm.    276;    Icard   v.  Goold,  11   Johns.  (?)  The  Two  Catherines,  2  Mason,  319; 

279.  Cartwell  v.  Ship  John  Taylor,  1  Newb: 

(m)  The  Mentor,  4  Mason,  102.  Adm.  341  ;    The   Niphon,  U.  S.  C.  C, 

()i)  See  the  learned  argument  of  counsel  Mass.  13  Law  Rep.  266.  The  better  opin- 
in  the  case  of  The  Niphon,  U.  S.  D.  C.  ion  seems  to  be  that  the  right  of  the  sea- 
Mass.  13  Law  Reporter,  266.  man  in  such  a  case  rests  upon  his  contract, 

(o)  Anonymous,  I  Pet.  Adm.  191,  note  ;  and  not  upon  salvage,  or  a  quantum  meruit. 

Pitman   v.    Hooper.  3   Sumner,    50,  286 ;  The  Neptune,  1   Hagg.  Adm.  227 ;  The 

Blanchard  v.  Bucknam,  3  Greenl.  1.  Massasoit,  Sprajrue,  97. 

( p)  The  Lady  Durham,  3  Hagg.  Adm.  (r)  The  Two  Catherines,  2  Mason,  319  ; 

196;    Hernaman    v.    Bawden,     3    Burr.  Adams  w.  Brig  Sophia,  Gilpin,  77  ;  Jurg- 

1844 ;  Giles  v.  Brig  Cynthia,  1  Pet.  Adm.  enson  v.  The   Snow  Catharina  Maria,  2 

205  ;  Anonymous,  1  Pet.  Adm.  205.  Pet.  Adm.  424 ;  The  Dawn,  Daveis,  121 ; 
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tant  rule,  that  all  possible  efforts  for  the  safety  of  the  ship  and 
cargo  are  demanded  of  the  seamen  by  their  legal  duty ;  and 
therefore  they  cannot  earn  salvage.  We  prefer  to  say,  that  what 
is  then  paid  them  is  paid  as  wages,  (s) 

At  common  law  it  has  been  said,  that  if  the  ship  be  aban- 
doned for  an  original  unseaworthiness  before  any  freight  is 
earned,  no  wages  are  due.  (t)  This  conclusion  springs  also 
from  the  rule  that  freight  is  the  mother  of  wages.  But  admi- 
ralty would  not  permit  the  sailors  to  lose  their  wages  for  the 
fault  of  the  owner,  without  fault  on  their  part,  and  we  doubt 
whether  common  law  would  do  so  now.  (m) 


3.    Op  Provisions. 

Not  only  does  the  common  law,  by  the  general  principles  of 
contract,  require  the  owner  to  supply  the  ship  with  provisions 
of  due  quality  and  in  due  quantity,  (v)  but  statutes  of  the  United 
States  (w)  intervene,  securing  this  supply  by  a  penalty  of  a 
day's  wages  extra  to  every  seaman,  for  every  day  on  which  he  is 
on  short  allowance,  (x)  But  for  this  purpose,  the  necessity  of 
short  allowance  must  spring  firom  an  insufficiency  of  the  origi- 
nal supply,  and  not  from  any  accident  of  the  voyage,  or  its 
extraordinary  length,  or  the  delivery  of  part  of  the  provisions  to 
another  vessel  in  greater  want,  (y) 


Taylor  v.  Ship   Cato,  1    Pet.   Adm.  48 ;  although  he  took  no  part  in  the  preserva- 

Brackett  v.  The  Hercules,   Gilpin,   184;  tion,  if  he  was  not  in   fault.     See  ante, 

Lewis  ».  The  Elizabeth  &  J.ine,  Ware,  41.  note  (7). 

(s)  The  Massasoit,  Sprague,  97  ;  The  (t)  Eaken  v.  Thom,  5  Esp.  6.     See  the 

Reliance,   2   W.   Rob.    119;    The   Lady  remarks  of  Kent,  C.  J.,  on  this  case   in 

Durham,  3  Ila.L'g.  Adm.  196.     Tlie  law  Hoyt  v.  Wildfire,  3  Johns.  518. 

seems  now  to  be  settled  by  the  authorities  (m)  See  Hindman  v.  Shaw,  2  Pet.  Adm. 

that  a  seaman  cannot  be  a  salvor  unless  264,  266. 

his  contract  as  a  seaman  can  be  considered  (v)  The  Madonna  D'Idra,  1  Dods.  37  ; 

asatanend.     See  an(e,  p.  317,  n.  {t)  The  Dixon  u.  The  Cyrus,  2  Pet.  Adm.  407, 411. 

practical  distinctions  between  compensat-  (w)  Act  of  1790,  c.  29,  §  9, 1  U.  S.  Stats, 

ing  a  seaman  as  such  or  as  a  salvor  are  at  Large,  131,  13.5.     See  Gardner  v.  The 

these.     If  as  a  salvor,  he  must  aid  in  pre-  New  Jersey,  1  Pet.  Adm.  223. 

serving  the  property,  and   is   entitled  to  {x)  It  has  been  held,  that  if  less  than  the 

compensation  from 'the   proceeds   of  the  statute  quantity  of  all  the  three  articles  he 

cargo  as  well  as  from  the  ship  and  freight,  put  on  hoard,  and  there  be  a  short  allow- 

If  as  a  seaman,  he  has  no  claim  on  the  ance  of  all,  triple  extra  wages  are  to  be 

cargo  for  wages,  and  is  not  entitled  to  com-  given  for  each  day.     Collins  ti.  Wheeler, 

pensation  although  he  saves  some  of  it.  Sprague,  188. 

But  he  is  entitled  to  compensation  if  any  (y)  This  follows  from  the  rule  that  the 

part  of  the  ship  and  freight  is  preserved,  seaman  must  show  not  only  that  he  wail 
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The  statute  also  prescribes  the  quantity.  E-very  vessel  bound 
on  a  voyage  across  the  Atlantic  Ocean,  must  at  the  time  of  leav- 
ing the  last  port  from  which  she  sails,  (z)  have  on  board,  well 
secured  under  deck,  at  least  sixty  gallons  of  water,  one  hun- 
dred pounds  of  salted  flesh  meat,  and  one  hundred  pounds  of 
wholesome  ship  bread,  for  every  person  on  board,  and  in  like 
proportion  for  shorter  or  longer  voyages,  (a)  It  has  been  deter- 
mined by  admiralty,  that  a  deficiency  in  any  one  kind  of  pro- 
visions is  not  compensated  by  an  excess  in  any  other,  (b)  nor 
is  it  any  defence  for  a  deficiency  in  bread  that  flour  is  given,  (c) 
Perhaps  the  master  has  in  every  port,  a  certain  discretion  in  sub- 
stituting for  the  provisions  required  by  law,  where  they  cannot 
be  obtained  by  reasonable  exertions,  or  at  reasonable  cost,  other 
wholesome  and  abundant  food,  fuUy  equivalent  in  quantity  and 
in  quality  to  that  which  the  law  requires,  (d)  But  this  is  not 
certain  ;  and  it  may  even  be  doubtful  whether  it  is  any  excuse 
for  the  want  of  the  provisions  required  by  the  statute  that  the  ar- 
ticle in  which  the  deficiency  occurred  could  not  be  procured,  (e) 
"What  is  a  proper  allowance  is  determined  by  the  navy  ration.  (/) 

4.   Caee  op  Seamen  in  Sickness, 

It  is  provided  by  statute  that  the  ship  shall  be  provided  with 
a  suitable  chest  of  medicines,  in  good  condition,  put  up  by 
some  apothecary  of  known  reputation,  and  accompanied  by 
directions  for  administering  the  same,  (g)  But  it  seems  now 
to  be  well  settled,  that  this  requirement  of  a  medicine  chest  is 
no  substitution  (A)  for  the  general  requirement  of  the  law  mer- 

pnt  on  short  nlloivance,  but  also  thnt  the  (e)  This  was  held  a  defence  in  MiU-iners 

vessel  sailed  without  Ijavinj;  on  hoard  the  v.   Ship   Washinp;ton,   1    Fet.   Adm.  219. 

stores  piLScrilji'd  in  the  act.     The    Ship  Bnt  not,  in  Coleman  v.  Brif;  Harriet,  Bee, 

Elizabeth  v.  Kickers,  2  Paine,  C.  C.  291  ;  Adm.  80.     See  also,  Faster  v.  Sampson, 

Fcrrara    v.  Tlie    Barqnc   Talent,   Crabbe,  S|)raauc,  182. 

216;  Tlie  Barque  Childe  Plarold,  Olcott,  {  f)  Mariners  v.  Ship   Washington,  1 

Adm.  275,279;  Piehl  c.  Balclicn,  Okott,  Pet'.  Adm.  219;   ']"lie  >[arv,  Ware,  460  ; 

Adm.  24.  The   Jlary   Paulina,  Sprn^ue,  45 ;    Ship 

(j)  Sec  The  Marv  Paulina,  Sprayue,45.  Ehzabeth 'y.  Rickers,  2  Paine,  C.  C.  298. 

(a)  See  on^e,  p.  .341,  n.  (w).  (r/)  Act  of  1790,  c.  29,  ^  8, 1  U.  S.  Stars. 

(ft)   The   Mary  Paulina,  Spragiie,  45;  at  Largo,  1.34.     Act  of  1805,  c.  28,  2  U. 

Coleman  v.  Brifj  Harriet,  Bee,  Adm.  SO.  S.  Stats,  at  Large,  330. 

(c,  i^oster  V.  Sampson,  Sprague,  182.  {h)  The  Forrest,  AVare,420;  Lamson  u. 

(rf)  If  this  be  the  law  the  article  substi-  Westcotf,  1   Sumner,  595  Appen. ;  Reed 

tnted  mustbeafuUequivalent  both  in  quan-  v.  Canfield,  1    Sumner,   195;    Harden  v, 

tity  and  quality.     The  Mary,  Ware,  454.  Gordon,  2  Mason,  541. 
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chant,  which  obliges  every  master  or  owner  to  provide  suitable 
care,  medicines,  and  medical  treatment,  for  any  seaman  who 
becomes  sick  or  injitted  in  the  discharge  of  his  duty,  at  home  or 
abroad,  at  sea  or  on  land ;  (i)  unless  the  sickness  or  injury  be 
caused  only  by  the  fault  of  the  sailor,  (j) 

5.  Of  the  Return  of  the  Seaman  to  this  ConNTKT. 
Our  laws  carefully  guard  the  right  of  the  sailor  to  be  brought 
back  to  his  home,  and  protects  this  right  by  minute  precautions. 
The  master  must,  when  requested,  present  to  the  Consul  or 
Commercial  Agent  of  the  United  States  at  every  foreign  port,  (k) 
shipping  articles,  and  a  shipping  list  verified  by  his  oath ;  arid 
must  produce  before  the  boarding  officer  who  boards  his  ship  at 
the  first  home  port  at  which  he  arrives,  aU  the  persons  named 
therein,  or  account  for  their  absence.  (Z)  If  he  discharges  any 
seaman  abroad,  with  his  or  their  own  consent,  he  must  pay  to 
our  consul  or  agent,  in  addition  to  the  wages  due,  three  months 
wages,  two  to  be  paid  to  the  seaman,  and  one  remitted  to  the 
treasury  of  the  United-  States,  to  form  a  fund  for  the  main- 
tenance of  American  seamen  abroad,  and  for  bringing  them 
home,  (m)  But  this  requirement  does  not  apply,  when  the  voy- 
age is  broken  up  by  disaster,  (n)     The  ship  however  must  be 

{>')  Harden  v.  Gordon,  2  Mnson,  541  ;  v.  Harbock,  id.  546.     The  Act  of  1856,  c. 

Walton  V.  Ship  Neptune,   1   Pet.   Adm.  127,  §   26,  11   TJ.  S.  Stats,   at  Large,  62, 

142;    The  Forrest,  Ware,  420 ;  The  Brig  makes  it  obligatory  upon  the  consul,  upon 

George,  1  Sumner,  151  ;  Reed  v.  Canfield,  the  application  of  any  seaman  for  a  dis- 

id.   197;  Crapo  v.  Allen,  Sprague,  1 84 ;  charge,  if  he  is  entitled  to  it,  to  discharge 

Knight  w.  Parsons,  id.  279  ;   Croucher  v.  him,  and  to  require  the  three  months' extra 

Oakman,  3  Allen,  185  ;  Brown  k.  Overton,  wages,  as  provided  in  the  Act  of  1803,  c. 

Sprague, 462;  Freeman y. Baker,  1  Blatclif.  9,  unless  the  consul  is  satisfied  that  the 

&  H.  Adm.  382.  contract  has  expired,  or  the  voyage  been 

(;')  Johnson  !).  Huckins,  Sprague,  67.  protracted   by  circumstances   beyond  the 

(/c)  Act  of  1840,  e.  48,  §  3,  5  U.  S.  control  of  the  master,  without  any  design 

Stats,  at  Large,  395.  to   violate   the   articles   of   shipment,   in 

(/)  Act  of  1803,  c.  9,  2  tJ.  S.  Stats,  at  which  case  he  may  discharge  the  seaman 

Large,  203.     See  United  States  v.  Hatch,  without  exacting  the  additional  pay. 
1  Paine,  C.  C.  336.  (")  The  Dawn,  Ware, 485,  Daveis,  121  ; 

(ni)  Actof  1803,  c.  9,  §  3,  2XJ.  S.  Stats.  Hcnop   v.  Tucker,  2   Paine    C.   C.  151  ; 

nt  Large,  203.     See  Nevitt  v.  Clarke,  01-  The  Saratoga,  2  Gallis.  181.     See  Dodge 

cott,  Aflm.  316.     The  Act  of  1840,  c.  48,  v.  Union  Ins.   Co.  17  Mass.  471 ;  Brown 

§  5,  5  U.  S.  Stats,  at  Large,  395,  allows  a  !'.  The  Independence,  Crahbc,  54.     Tliis 

consul,  upon   the  application  of  both  the  is  now  so  provided  by  statute  in  the  case 

m.'ister  and  the  mariner,  to  discharge  such  of  wrecked  or  stranded  vessels,  or  where 

mariner,  if  he  thinks  it  expedient,  without  they  are  condemned  as  unfit  for  service. 

rcc|uiriug  the  payment  of  the  three  months'  Act  of  1856,  c.  127,  §  26,  11  U.  S.  Stats, 

wages.     See    Lamb    v.   Briard,   Abbott,  at  Large,  62. 
Adm.  367;  The  Atlantic,  id.  451 ;  Miner 
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repaired,  (o)  or  if  captured,  proper  efforts  must  be  made  to  ob- 
tain restoration,  and  the  seamen  may  hold  on  a  reasonable  time 
for  this  purpose,  and  if  discharged  before  this  time  expires,  they 
may  claim  their  extra  wages,  (p)  If  the  seaman  is  discharged 
abroad,  without  his  consent,  and  without  adequate  cause,  on 
his  return  home  he  recovers  fuU  indemnity  for  his  time  lost  or 
expenses  incurred  by  reason  of  such  discharge,  (g)  But  our 
consuls  and  commercial  agents  may  authorize  the  discharge  of 
a  seaman,  for  disobedience  or  other  misconduct,  or  for  disability 
by  his  own  fault,  all  of  an  extreme  degree,  (r)  and  then  the  sea- 
man forfeits  all  future  wages.  If  he  leaves  or  even  deserts  the 
ship  from  the  actual  cruelty  of  the  master,  or  his  violation  of  the 
articles,  or  the  unseaworthiness  of  the  ship,  the  consul  or  agent 
may  discharge  him,  and  allow  him  his  three  months'  wages,  (s) 
They  may  also  send  our  seamen  home  in  other  ships,  which  are 
bound  to  take  them,  and  to  demand  therefor  not  more  than  ten 
dollars  for  each  man ;  and  the  sailor  so  sent  must  work  and 
obey  as  if  originally  shipped  in  that  vessel,  (t)  K  a  master  dis- 
charges a  seaman  without  his  consent,  or  without  good  cause,  in 
a  foreign  port,  he  is  liable  to  a  fine  of  five  hundred  dollars  or  six 
months  imprisonment ;  (w)  and  the  seaman  may  recover  fuU  in- 
demnity for  his  time  lost  and  expenses  incurred,  (v) 

(o)  Pool  V.  Welsh,   Gilpin,  193  ;  The  (r)  Act  of  1803,  e.  9,  §  1,  2  XJ.  S.  Stats. 

Dawn,  Ware,  485;   Wells  v.  Meldruu,  1  at  Large,  203.  See  Hutchinson  d.  Coombs, 

Blatchf.  &  H.  Adm.  342.  Ware,  70  ;  Thorne  v.  White,  1  Pet.  Adm. 

ip)  The  Saratoga,  2  Gallis.  164;  Era-  175  ;  Relf  v.  The  Maria,  id.  186  ;  Black 

erson  v.  Howland,  1  JNIason,  45.  v.    The   Louisiana,   2   id.   268  ;  Orne   o. 

(g)  In  some  cases  wages  up  to  the  sue-  Townsend,   4   Mason,  548  ;    Whitton  v. 

cessful   termination   of  the  voyage   have  Brig  Commerce,  1  Pet.  Adm.  164;  Atkyns 

been  allowed,  in  othei-s  wages  up  to  the  «.  Burrows,  id.  248 ;  TheNimrod,  Ware,  9. 

return  of  tlie  seaman  to  the  country  wliere  (s)  Act  of  1840,  c.  48,  5  U.  S.  Stats,  at 

he  originally  shipped,  without  reference  to  Large,  395. 

the  termination  of  the  voyage.     In  every  {t)  Act  of  1803,  c.  9,  5  4, 2  U.  S.  Stats. 

case  a  compensation   is   intended  to   be  at  Large,  204.     See  Matthews  v.  Offlcy, 

made,  which  shall  be  a  complete  indem-  3  Sumner,  115. 

nity  for   the   wrong   done.     Emerson  v.  (u)    Stat.  1825,  c.  65,  5    10,  4   U.    S. 

Howland,  1  Jlason,  53,  and  cases  citeil  ;  Stats,  at  Large,  117.     Sec  United  States 

The  Union,   1   Blatchf.  &  H.  Adm.  545 ;  v.  Netcher,  1  Story,  307  ;  United  States  v. 

Farrell   v.  French,  id.  275;  The   Maria,  Rnggles,  5  Mason',  192;  United  States  i>. 

id.    331  ;    The    Hiliernia,    Spragiie,    78.  Coffin,  1   Sumner,  394;  United  States  o. 

ShefBeld  c.  Page,  id.  285 ;  Crapou.  Allen,  Lunt,  Sprague,  311. 

id.  184.  («)  See  ante,  note  Iq). 
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6.  Op  the  Punishment  op  Seamen. 

The  disobedience  or  misconduct  of  seamen  must  be  punish- 
able by  the  master  or  ofRcers  with  great  severity  if  need  be, 
from  the  necessity  of  preserving  discipline,  on  which  the  safety 
of  life  and  property  depend,  (w)  Mere  incompetency  is  no 
justification  for  the  infliction  of  punishment,  (x)  Formerly 
there  was  no  limit,  either  to  the  necessity  or  severity  of  punish- 
ment, except  the  responsibility  of  the  person  inflicting  it,  crim- 
inally, (y)  and  in  damages  to  the  seaman,  (z)  Now,  however, 
flogging  is  prohibited  by  law.  (a)  But  this  has  been  held  by 
the  courts  not  to  apply  to  such  immediate  punishment,  as  is  in- 
flicted upon  an  emergency,  by  a  blow  with  the  hand,  or  with  a 
stick,  or  a  rope,  to  produce  immediate  obedience ;  the  statute 
being  intended  to  apply  only  to  deliberate  flogging,  by  way  of 
punishment,  (b) 

The  punishments  now  usually  resorted  to,  are  forfeiture  of 
wages,  (c)  irons,  {d)  confinement  on  board,  (e)  imprisonment  on 
shore,  (/)  hard  labor,  or  those  of  a  similar  description. 

(w)  Thorne  v.  White,  1  Pet.  Adm.  168  ;  bearing  upon  tlie  Act  of  1835,  in  regard 

Gardner  !).  Bibbins,  1  Blatchf.  &  H.  Adm.  to  the   question  of  justifiable  cause  and 

356  ;  United  States  v.  Freeman,  4  Mason,  malice.     United  States  v.  Cutler,  supra. 

512;  United  States  o.  Borden,  Sprague,  Although  flogging  is  now  abolished,  it  is 

374.  not  a  cruel  and  unusual  punishment  with- 

(t)  Payne  v.  Allen,  Sprague,  304.  in  the  meaning  of  the  third  section  of  the 

{y)  Act  of  1825,  c.  65,  |  22,  4  U.  S.  Act  of  1835.     United  States  v.  Collins,  2 

Stats,  at  Large,  122;  Act  of  1835,  u.  40,  Curtis,  C.  C.  194. 

§  3,  4  U.  S.  Stats,  at  Large,  776.  See  (6)  Charge  to  the  Grand  Jury,  1  Cur- 
United  States  V.  Crush,  5  Mason,  290;  tis,  C.  C.  509;  United  States  v.  Cutler, 
United  States  a.  Hunt,  2  Story,  120;  1  Curtis,  C.  C.  501;  Shorey  w.  Rennell, 
United  States  v.  Cutler,  1   Curtis,  C.  C.  Sprague,  407. 

501 ;   United  States   v.  Alden,  Sprague,  (c)    Relf  p.  Ship  Maria,  1  Pet.   Adm. 

95;  United   States  v.  Winn,  3  Sumner,  186;  Buck  w.  Lane,  12  S.  &  R.  266. 

209  ;  United  States  v.  Small,  2  Curtis,  C.  (rf)  Turner's  Case,  Ware,  83  ;  Macom- 

C  241.  her  V.  Tliompson,  1  Sumner,  389;  Samp- 

{z)  Shorey  v.  Rennell,  Sprague,  407;  son  v.  Smith,  15  Mass.  369;    Shorey  v. 

Porbes  v.  Parsons,  Crabbe,  282;  Samp-  Rennell,  Sprague,  407. 

son   V.    Smith,    15   Mass.  365;   Jenks  v.  (e)  U.  S.  u.  Alden,  Sprague,  95. 

Lewis,  Ware.  51,3  Mason,  503 ;  Thomas  (/)  In  Wilson  v.   The  Mary,  Gilpin, 

V.  Lane,  2  Sumner,  1 ;  Morris  v.  Cornell,  32,  the  legality  of  imprisoning  seamen  in 

Sprairuc,  62.  foreign  jails  was  doubted,  unless  the  ne- 

(a)  Act  of  1850,  c.  80,  9  U.  S.  Stats,  cessity  for  it  was  very  strong.     See  also, 

at  Lariro,  515.     See  United  States  v.  Cut-  United   States  v.  Ruggles,  5  Mason,  192  ; 

ler  1  Curtis,  C.  C.  .501;  Payne  i>.  Allen,  The  Nimrod,  Ware,  18;  Jay  v.  Almy,  1 

Sp'raimc,  304.     The  act  of  i850  is  not  a  VVoodb.  &  M,  262 ;  Wope  v.  Hemenway, 

penaf  law,   and    no   indictment   can    be  Sprague,  300,  affirmed,  Snow  o.  Wope  2 

framed  upon  it.     But  it  has  an  important  Curtis,  C.  C.  301  ;  Gardner  v.  Bibbms   1 
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7.  Desertion. 

Desertion  is  an  offence  which  must  be  prevented  if  possible, 
for  the  obvious  reason  that  it  might  leave  the  ship  and  cargo 
abandoned,  and  given  up  to  destruction,  at  any  place  or 
time,  (g-)  It  is  distinguished  by  the  law  merchant  from  mere 
absence  without  leave,  by  the  intention  not  to  return.  (A)  Nor 
is  such  absence  without  intent  to  return  desertion,  in  the  sense 
in  which  that  crime  subjects  to  punishment,  when  the  vessel  is 
left  for  a  fully  sufficient  cause  ;  (i)  and  this  may  be  cruelty,  (j) 
unseaworthiness  of  the  ship  [k)  in  respect  to  provisions,  (I)  or 
otherwise,  or  a  change  of  the  voyage  without  the  consent  of 
the  seamen,  (m) 

By  the  statute,  desertion  is  absence  from  the  ship  for  more 


Blatchf.  &  H.  Adm.  356.  "  Wlienever  a 
master  of  a  ship  thinks  it  neci-'ssary  to 
cause  any  of  his  crew  to  be  coufineil  in  a 
foreign  jail,  he  ought  to  pay  some  regard 
to  their  condition  and  treatment  there,  and 
should,  from  personal  examination,  or,  at 
least,  through  a  reliable  agent,  see  that 
they  are  such  as  humanity  requires." 
Shorcy  v.  Kennell,  Sprague,  411.  The 
eleventh  section  of  the  Act  of  1840,  c.  48, 
5  tJ.  S.  Stats,  at  Large,  395,  makes  it 
"  the  duty  of  consuls  and  commercial 
agents  to  reclaim  deserters  and  discoun- 
tenance insubordination  by  every  means 
within  their  power ;  and  where  the  local 
authorities  can  be  usefully  employed  for 
that  purpose,  to  lend  their  aid  and  use 
their  exertions  to  that  end  in  the  most 
effectual  manner."  This  act  has  been 
construed  as  relieving  the  master  fiom  the 
consequences  of  an  imprisonment  by  the 
consul.  Jordan  v.  WiU'mms,  I  Curtis,  C. 
C.  80 ;  Tingle  v.  Tucker,  Abbott,  Adm. 
519.  If  the  consul  is  absent,  his  clerk  or 
assistant  has  no  power  to  procure  the  in- 
terposition of  tlie  local  authorities.  Snow 
V.  Wope,  2  Curtis,  C.  0.  301. 

(ri)  The  masrei-  may  inflict  reasonable 
punishment  for  the  iitFcnre  of  desertion. 
Per  Siirapiie,  J.,  in  United  States  o.  Al- 
den,  Spr.igue,  95,  96. 

(A)  CMoutman  v.  Tuni-;on,  1  Sumner, 
375;  Coffin  i\  Jenkins,  3  Story,  I  OS; 
Spencer  u.  Eustis,  21  Maine,  519;  Brig 
Cadmus  v.  Matthews,  2  Paine,  C.  C.  229  ; 
Ship  Union  v.  Jan^en,  2  Paine,  C.  C.  277  ; 
Going  on  shore  at  a  foreign  port,  against 


orders,  to  see  the  consul  to  complain  of 
ill  treatment,  is  not  desertion.  Freeman 
V.  Baker,  Blatchf.  &  H.  Adm.  3T2  ;  Hart 
V.  Brig  Otis,  Crabbe,  52.  See  the  Act  of 
1840,  c.  48,  §  16,  5  U.  S.  Stats,  at  Large, 
396,  and  the  following  cases  decided  un- 
der it.  Morris  v.  Cornell,  Sprague,  65 ; 
Knowlton  v.  Boss,  id.  163;  Jordan  v. 
Williams,  1  Curtis,  C.  C.  69. 

((')  If,  during  a  collision  between  two 
vessels,  a  seaman  under  the  impression 
that  his  own  vessel  is  sinking,  junrps  on 
board  the  other,  he  is  not  guilty  of  deser- 
tion.    Hau.son  v.  Rowell,  Sprague,  117. 

(  /)  The  Minerva,  1  Ha-g.  Adm.  368 ; 
Prince  Edward  r.  Trcvellii'k,  4  Ellis  &  B. 
59;  Ward  v.  Ames,  9  Johns,  138;  Relf 
V.  Ship  Maria,  1  Pet.  Adm.  193;  Steele 
V.  Thatcher,  Ware,  94. 

(/c)  Savary  V.  Clements,  8  Gray,  155; 
Bray  v.  Ship  Atlanta,  Bee,  Adm.  4S; 
Backer  v.  Klerkgoter,  Abljott,  Adm.  402. 

(/)  If  no  ]irovisions  are  furnished,  a 
desertion  is  jii'itifiable.  The  Castalia,  1 
Ilagg.  Adm.  59 ;  Dixon  v.  Ship  Cyrus,  2 
Pet.  Adm.  407.  To  justify  a  desertion 
on  account  of  bad  provisions,  it  must  be 
shown  that  the  food  is  not  merely  not  of 
the  best,  but  ))ositively  bad,  and  imfit  for 
the  support  of  the  crew.  Ulary  v.  Ship 
Washington,  Crabbe,  204. 

(m)  The  Cambridge,  2  Haju'.  Adm. 
24'i ;  Moran  v.  Baudin,  2  Pet  Adm.  415  ; 
Ingrahnm  i\  Albec,  Blatchf.  &  II.  Adm. 
289 ;  United  States  v.  Matthews,  2  Snm- 
nei-,  470 ;  The  JIarv  Ann,  Alihott,  Adm 
270. 
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than  forty-eight  hours  without  leave,  (n)  But  under  the  statute 
of  1790,  it  must  be  a  continued  absence  for  forty-eight  succes- 
sive hours ;  and  there  must  be  an  exact  entry  of  the  facts  and 
cu-cumstances,  made  in  the  log-book  at  the  time,  (o)  Although 
there  may  not  be  a  statutory  desertion,  stiU  there  may  be  a 
desertion  according  to  the  maritime  law.  (p)  And  although  by 
this  law  desertion  generally  works  a  forfeiture  of  wages,  (q) 
yet  the  court  is  not  obliged  to  pronounce  an  entire  forfeiture 
in  all  cases,  but  may  take  into  consideration  palliating  circum- 
stances not  amounting  to  an  excuse,  (r)  A  desertion  of  a 
part  of  the  crew  must  make  the  duties  of  the  remainder  more 
burdensome;  but  it  does  not  diminish  their  duty  to  perform 
their  obligations  to  the  extent  of  their  abUity.  (s) 

It  may  be  added,  that  officers,  or  mates,  as  they  are  com- 
monly called,  although  distinguished  from  the  seamen  in  im- 
portant respects,  not  only  by  usage,  but  by  the  statutes,  are  for 
the  most  part  regarded  as  seamen. 


(n)  Act  of  1790,  c.  29,  §  5,  1  U.  S. 
Stats,  at  Large,  133.  This  section  pro- 
vides, that  if  the  seaman  absents  himself 
without  permission,  and  an  entry  thereof 
is  made  in  the  log-bool<,  if  he  returns  to 
duty  within  forty-eiglit  hours,  he  forfeits 
tliree  days'  pay  for  every  day  he  is  absent, 
and  if  absent  for  a  longer  time,  he  forfeits 
all  wages  due,  all  his  property  on  board, 
or  lodged  in  any  store  at  the  time  of  the 
desertion,  to  the  use  of  the  owners  of  the 
ship,  and  pays  them  all  damages  they  may 
sustain  by  being  obliged  to  hire  other  sea- 
men. This  has  been  matorially  changed 
by  the  25th  section  of  the  Act  of  1856,  c. 
127,  11  TJ.  S.  Stats,  at  Large,  62,  which 
provides,  that  in  the  case  of  a  desertion  in 
a  foreign  country,  the  fact  and  date'there- 
of  shall  be  noted  by  the  commander  on 
the  list  of  the  crew,  and  tlie  same  shall  be 
oiTicially  authenticated  at  the  first  port  or 
place  of  consulate,  or  commercial  agency, 
visited  after  such  desertion ;  and  if  no 
such  place  is  visited,  or  if  the  desertion 
occuiTcd  in  this  country,  the  time  and 
place  shall  be  officially  authenticated  be- 
fore a  notary  public  immediately  at  the 
first  port  or  place  where  such  ve^el  shall 
arrive  after  such  desertion.  The  wages 
of  tJie  seaman  and  his  interest  in  the  cargo 


are  forfeited  to  the  use  of  the  United 
States,  and  are  to  be  paid  over  to  the  col- 
lector of  the  port  where  the  crew  are  to  be 
accounted  for.  The  owners  of  the  vessel 
may  deduct  any  expenses  they  have  neces- 
sarily incurred  in  consequence  of  such  de- 
sertion, and  money  actually  paid,  or  goods 
at  a  fair  price  supplied,  or  expenses  in- 
curred to  or  for  such  seamen. 

(o)  Cloutman  v.  Tunison,  1  Sumner, 
381  ;  The  Hercules,  Sprague,  534 ;  Ulary 
V.  Ship  Washington,  Crabbe,  204;  The 
Rovena,  Ware,  313;  Spencer  w.  Eustis,  21 
Maine,  519;  The  Cadmus,  Blatchf  &  H. 
Adm.  139. 

{p)  Cloutman  v.  Tunison,  1  Sumner, 
380 ;  Cofiin  v.  Jenkins,  3  Story,  108 ;  Ship 
Union  v.  Jansen,  2  Paine,  C.  C.  277 ;  The 
Kovena,  Ware,  309. 

(7)  Cloutman  v.  Tunison,  I  Sumner, 
373;  Coffin  0.  Jenkins,  3  Story,  108; 
Spencer  v.  Eustis,  21  Maine,  519  ;  The 
Brig  Cadmus  v.  Matthews,  2  Paine,  C.  C. 
229. 

(r)  Lovrcin  v.  Thompson,  Sprague, 
355  ;  Swain  r.  Hovvland,  id.  424  ;  Giiford 
V,  Kolloch,  19  Law  Reporter,  21. 

(s)  Harris  v.  Watson,  Peake  Cas.  72 ; 
Harris  v.  Carter,  3  Kllis  &  B.  559 ;  The 
Araminta,  1  Spinks,  Adm.  224. 
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C.  —  Of  Pilots. 

The  office  of  a  pilot  is  one  of  so  much  importance,  that  hia 
appointment,  his  duties,  and  his  rights,  are  now  regulated  by 
law  in  most  civilized  countries.  With  us,  an  act  of  Congress 
authorizes  the  several  States  to  make  their  own  pilotage 
laws,  {t) 

Any  person  may  undertake  to  guide  either  his  own  or  any 
other  vessel  anywhere,  and  may  make  a  valid  contract  for 
that  purpose.  But  one  who  renders  such  services  without  a 
commission,  or,  as  it  is  technically  termed,  "  a  branch,"  cannot 
claim  the  compensation  provided  by  law  for  pilotage.  And 
if  he  falsely  pretends  to  have  such  commission  or  branch,  he 
is  liable  criminally ;  and  also  in  damages,  for  losses  or  injuries 
resulting  from  his  falsehood.  If  a  regular  pilot  offers,  and  is 
ready  to  pilot  a  vessel  into  or  out  of  a  harbor,  the  ship  may 
refuse  ;  but  must  then  pay  the  pilotage  fees  due  by  law  in  that 
case,  (m)  which  are  usually  half  the  regular  pilotage  fees. 

By  the  general  law  merchant,  a  commissioned  pilot,  as  soon 
as  he  stands  on  the  deck,  has  the  control  of  the  ship ;  nor  is 
the  master  responsible  for  an  accident  which  then  happens,  {v) 
But  his  powers  do  not  wholly  supersede  the  master's ;  for  the 
master  not  only  may,  but  should,  observe  the  pilot,  and  if  he 
be  obviously  incompetent,  disregard  his  commands,  and  dis- 
possess him  of  his  authority,  {w) 

The  pilot  is  always  in  law  the  servant  of  the  owner,  and  the 


(0  Act  of  1789,  c.  9, 5  4,  1  TJ.  S.  Stats.  Smith  v.  Swift,  8  id.  329;  Hunt  v.  Car- 
at Large,  54.     By  the  Act  of  1837,  c.  22,  lisle,  1  Gray,  257. 

5  U.  S.  Stilts,  at  Laryc,  153,  tlio  master  [v]  See  Snell  v.  Rich,  1  Johns,  305; 
of  any  vessel  comhi^'  into  or  going  out  of  Aldrich  v.  Simmons,  1  Starlc.  214  ;  Bow- 
any  port  situate  upon  waters  wliich  are  clier  r.Noidstrom,  1  Taunt.  568  ;  Yates  u. 
the  boundary  between  two  States,  may  Brown,  8  ficii.  24 ;  Denison  o.  Seymour, 
employ  a   pilot   duly  licensed   by  eiiher  9  Wind.  9. 

State.  The  United  States  Courts  have  {w)  The  Duke  of  M.anchcster,  2  W. 
concurient  jurisdictiuu  with  the  Slate  Rob.  480,  affirmed  on  appeal,  Shersby  v. 
courts  over  pilotage  suits.  Hobart  v.  Hibbert,  6  Moore,  P.  C.  90 ;  The  Chr'isti- 
Drogan,  10  Pet.  108.  The  grant  to  ( 'on-  ana,  7  Notes  of  Cases,  2  ;  Hammond  w. 
gress  of  the  power  to  regulate  commerrc  Rogers,  7  Jloore,  1".  C.  UiO  ;  The  Joseph 
did  not  deprive  the  States  of  the  iiowrr  to  ILirvry,  1  Rob.  Adm.  311.  See  1  Par- 
regulate  pilots.  Cooley  v.  The  Board  of  sons'  Mar.  Law,  4.S.'i,  n.  1,  for  a  full  con- 
Wardens,  12  How.  299.  sidcration  of  the  question  of  the  respective 

(u)  Nickerson  v.  jNIason,  13  Wend.  64;  rights  and  duties  of  the  pilot  and  master. 
Commonwealth  o.  Ricketson,  5  Met.  412  ; 
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owner  is,  in  general,  responsible  for  injuries  resulting  from  the 
pilot's  default,  (z)  This,  however,  would  not  be  the  case  if 
the  owner  were  obliged  by  the  law  of  the  place  to  take  the 
pUot  on  board ;  and  although  the  law  seems  settled  in  Eng- 
land, (y)  yet  it  is  uncertain  in  this  country,  (z)  whether  the  pilot- 
age statutes  create  such  a  compulsion  as  to  exonerate  the 
owner. 

If  a  ship  neglects  or  refuses  to  take  a  pilot,  when  it  may  and 
should,  and  the  cargo  is  injured  thereby,  the  owners  are  respon- 
sible to  the  shippers ;  (a)  and  pilots  are  always  answerable  per- 
i-onally  for  their  own  negligence  or  default,  (b) 


{x)  Attorney-General  v.  Case,  3  Price, 
302;  The  Neptune,  1  Dods.  467;  The 
Carolus,  3  Curtis,  C.  C.  69;  The  Bark 
Lotty,  Olcott,  Adm.  329.  The  Julia  M. 
Hallock,  Sprague,  539;  Smith  v.  The 
Creole,  2  Wallace,  C.  C.  485. 

{y)  By  statute  in  England  no  owner  or 
master  is  liable  for  any  loss  or  damage 
which  shall  happen  by  reason  of  any  neg- 
lect, incompetency,  or  incapacity  of  any 
licensed  pilot,  in  charge  of  the  vessel  in 
pursuance  of  the  provisions  of  the  act. 
But  this  act  does  not  extend  to  ports  in 
relation  to  which  special  provisions  have 
been  made  in  any  particular  act  or  acts  of 
parliament.  This  would  exclude  the 
ports  of  Liverpool  and  Newcastle,  the 
acts  relating  to  which  provide,  as  do  ours, 
that  a  master  shall  take  a  pilot  on  board, 
or  pay  pilotage.  This  is  construed  in 
England  to  be  such  compulsion  as  to  ex- 
onerate the  owner  or  master  for  the  acts 
of  the  pilot.  Carruthers  v.  Sydebotham, 
4  M.  &  S.  77;  Rodrigues  v.  Melhuish,  10 
Exch.  110;  The  Montreal,  24  Eng.  L.  & 


Eq.  580  ;  The  Maria,  1  W.  Eob.  95  ;  The 
Agricola,  2  W.  Rob.  10. 

(z)  In  The  Carolus,  2  Curtis,  C.  C.  69,  Mr. 
Justice  Curtis  said,  if  the  vessel  had  been 
homeward  bound,  so  that  the  master  would 
have  been  obliged  to  have  taken  the  first 
pilot  that  offered,  or  have  paid  full  pilot- 
age, that  the  owners  would  not  be  liable 
for  a  collision.  This  is  opposed  to  the 
opinion  of  Mr.  Justice  Story,  Story  on 
Agency,  §  456  a,  note  1,  and  to  a  dictum 
of  Grier,  J.,  in  Smith  v.  The  Creole,  2 
Wallace,  C.  C.  485.  The  point  has  not 
yet  been  decided.  In  The  Bark  Lotty,  Ol- 
cott, Adm.  329,  it  was  contended,  that  the 
exemption  from  liability  continued  after 
the  vessel  was  moored  to  the  whafrf  by 
the  pilot.  But  the  court  decided  other- 
wise. 

(o)  M'Millan  v.  Union  Ins.  Co.  1  Rice, 
248  ;  Keeler  v.  Fireman's  Ins.  Co.  3  Hill, 
250;  The  William,  6  Eob.  Adm.  316. 

(6)  Yates  v.  Brown,  8  Pick,  24;  Heri- 
dia  V.  Ayres,  12  id.  334 ;  Lawson  v.  Dum- 
lin,  9  C.  B.  54. 
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CHAPTEE  XIII. 

OF  THE  LAW  OF  MARINE  INSURANCE. 

SECTION     I. 

OF   THE  CONTRACT. 

A.  —  What  this  contract  is. 

By  this  contract,  the  insurer  undertakes  to  indemnify  the  in- 
sured against  loss  on  maritime  property,  arising  from  maritime 
perils,  on  a  certain  voyage,  or  during  a  certain  period;  the 
property,  the  perils,  and  the  period,  all  being  defined,  in  part 
by  the  instrument  of  agreement,  and  in  part  by  the  law. 

This  agreement  is  generally  in  writing ;  and  the  written  in- 
strument is  called  "  a  Policy  of  Insurance."  But  it  need  not 
be  in  writing,  (a)  unless  the  act  of  incorporation  of  the  insurers 
requires  it  to  be  so.  (b)  It  may  be  oral  only,  or  it  may  be  made 
by  an  agreement  to  insure,  entered  and  subscribed  on  the  books 
of  the  insurers,  in  any  manner  usual  in  that  office,  (c)  Such 
an  agreement  is  vaUd  before  a  policy  issues.  But  as  such  an 
agreement  would  imply  that  a  policy  should  be  issued,  that 
agreement  would  effect  such  insurance  as  would  the  policy 
itself  which  was  commonly  used  by  the  same  insurers,  (d) 

Formerly  insurance  was  generally  effected  in  this  country  by 
individuals  subscribing  a  policy  or  insurance  sheet;  but  now, 

(a)  Union  Ins.  Co.  y.  Commercial  Ins.  12  La.   ^33;    Bcrthoud  v.  Atlantic  Ins. 

Co.  2  Curtis,  C.  C.  524,,  affirmed.  Com-  Co.    13  La.  539.     Flint  y.  Ohio  Ins.  Co. 

mercial   Ins.   Co.  ».  Union   Ins.   Co.   19  8    Ohio,  501  ;    Spitzer  u.  St.  Marks  Ins. 

How.  318;   Baptist  Church  v.  Brooklyn  Co.  6  Duer,  6. 

F.  Ins.   Co.   18  Barb.  69,  19  N.  Y.   305;         (c)   Loring  v.  Proctor,   26    Maine,   18  ; 

Sanborn  v.  Fireman's  Ins.  Co.   16  Gray,  Blanchard  v.  Waite,  28  id.  51 ;   Woodmff 

000;    Smith    v.    Odlin,   4    Yeates,   468;  v.  Columbus   Ins.  Co.  5   La.  Ann.   697; 

Hamilton  u.  Lycomin<;  Ins.  Co.   5  Barr,  Perkins  u.  Washington  Ins.  Co.  4  Cow- 

339.     But  see 'Real   Estate   Ins.   Co.   o.  en,  645. 
Roessle,  I  Gray,  336.  {d]  Oliver   v.    Commercial  Ins.  Co.  2 

(J)   Cockerill  v.  Cincinnati  Ins.  Co.  16  Curtis,  C.  C.  291;  Franklin  Ins.  Co.  v. 

Ohio,    148 ;    Courtnay  u.  Miss.  Ins.   Co.  Hewitt,  3  B.  Mon.  239. 
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insurance  is  effected  always  or  nearly  so  by  incorporated  com- 
panies. 

The  insurance  may  be  effected  by  letter  in  the  same  manner 
as  any  other  contract.  The  rules  and  principles  of  law  which 
govern  an  agreement  of  this  kind  have  been  already  stated,  (e) 

It  is  also  a  universal  principle  of  the  law  of  contracts,  that 
there  is  no  contract  unless  the  parties  agi-ee  together,  about  the 
same  thing,  in  the  same  sense.  If  therefore  an  offer  is  made  by 
either  party,  there  is  no  contract  unless  that  offer  be  accepted 
without  any  variation  of  its  terms.  (/)  If,  however,  certain 
things  are  still  to  be  done  before  the  contract  is  complete,  and 
a  subsequent  policy  is  issued  and  accepted  before  they  are 
done,  this  would  amount  to  or  imply  a  waiver  of  these 
things,  (g) 

B.—Of  the  Policy. 

This  ancient  instrument  has  remained  unchanged,  in  most  of 
its  peculiar  phraseology,  for  a  long  period,  and  is  everywhere 
substantially  the  same ;  and  a  long  and  varied  litigation  has 
affixed  a  definite  legal  meaning  to  its  forms  and  phrases.  Still 
it  varies  in  different  States,  and  from  time  to  time  in  every 
State ;  neither  law  nor  usage  limiting  the  power  of  the  parties 
to  make  what  bargain  they  please. 

The  consideration  for  the  promise  of  insurance  is  the  pre- 
mium paid  by  the  insured.  And  although  the  contract  is  sub- 
scribed only  by  the  insurers,  it  binds  both  parties ;  the  insured 
as  to  the  premium,  as  well  as  the  insurers  as  to  their  under- 
taking. (A)  There  is  however,  this  difference  between  them ; 
the  insured  has  always  his  option  whether  he  will  put  his  prop- 
erty under  the  risks  insured  against.  If  he  does  not  do  so  in 
any  measure,  the  bargain  is  wholly  void  ;  (i)  if  he  does  so  alto- 
gether, it  passes  wholly  into  effect ;  if  he  does  so  partially,  the 

(e)  See  ante  Vol.  I.  406-408.  185 ;  Liberty  Hull  Association  v.  Housa- 

(/■)   Routledge  v.  Grant,  3  Car.  &  P.  tonic  Ins.  Co.  7  Gray,  261. 

267,  4  Bing.  6.5.3 ;  Ocean  Ins.  Co.  y.  Car-  (A)  Ins.    Co.   of   Penn.    v.    Smith,    3 

rinjjton,  3   Conn.  357  ;    Eliason  v.  Hen-  Whart.  529  ;  P.atapsco  Ins.  Co.  v.  Smith, 

sha\v,  4  Wlicat.  225  ;    Hutchison  v.  Bow-  6  Harris,  &  J.  166. 

ker,  5  M.  &  W.  535 ;  Myers  d.  Keystone  (i)  Tyrie  v.  Fletcher,  Cowp.  666 ;  Tay- 

Ins!  Co.  27  Penn.  State,  268.  lor  v.  Lowell,  3  Mass.  331. 
(y)  Hall  V.  People's  Ins.  Co.   6  Gray, 
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bargain  takes  effect  only  upon  that  part,  and  the  premium,  as 
we  shall  see  in  a  subsequent  section,  is  proportionally  reduced. 
The  stipulations  of  the  insured  are  only  conditions,  which  he 
must  comply  with  to  bring  the  insurers  under  their  obligations. 
But  they  can  bring  no  action  against  him  if  he  chooses  to 
annul  the  bargain  by  putting  no  property  at  risk. 

Nothing  is  assumed  to  be  a  part  of  the  policy  which  may  have 
been  added  to  it,  hence  a  paper  is  not  made  a  part  of  a  policy 
by  merely  being  folded  up  with  it  [j)  or  even  wafered  to  it.  (k) 
But  whatever  is  written  either  upon  the  face  or  the  margin,  [I) 
or  the  back  of  a  policy,  {m)  or  on  the  same  sheet,  [n)  or  even  on 
a  wholly  separate  paper,  (o)  becomes  a  part  of  the  policy  if  re- 
ferred to  as  such  in  the  body  of  the  instrument,  or  signed  as 
such  by  the  party  upon  whom  it  imposes  an  obligation,  and  in 
some  cases  this  rule  has  received  a  wide  construction.  Things 
said  or  written  by  either  party,  or  by  both  while  negotiating  for 
the  policy,  whatever  may  be  their  importance,  form  no  part  of 
the  policy  unless  written  therein,  or  specifically  referred  to.  {p) 

C.  —  Of  Insurance  through  an  Agent. 

The  general  principles  of  authority,  of  adoption  and  ratifica- 
tion, apply  to  contracts  of  insurance. 

An  agent  who  causes  an  insurance  to  be  made  must  have 
full  power  to  do  so.  This  power  may  be  given  him  expressly, 
or  may  be  derived  from  the  circumstances  of  the  case,  or  from 
usage ;  [q)  but  a  mere  general  authority,  though  it  be  to  act  in 
relation  to  the  ship  or  cargo,  is  not  sufficient,  (r) 

( /)  Pawson  V.  Barnevelt,  1  Doug.  13,  Manuf.  Ins.  Co.  8  How.  205  ;  Kennedy  v. 

note.  St.  Lawrence  Co.  Ins.  Co.  10  Barb.  285; 

(k)  Bize  V.  Fletcher,  1  Dou^.  13,  note.  Brown  v.  People's  Ins.  Co.  11  Cnsh.  280. 

(/)  Dennis  v.  Ludlow,  2  Caines,  111;  Bat  see  Williams  a.  New  England  Ins. 

Bean  v.  Stupart,  1  Doug.  11 ;  De  Hahn  Co.  31  Maine,  219. 

V.  Hartley,  1  T.  R.  343 :  Guerlain  v.  Col.         (p)  Higginson   v.   Dall,  13  Mass.  96 ; 

Ins.  Co.  7  Johns.  527  ;  Ewer  v.  Washing-  Weston  v.  Ernes,  1  Taunt.  115;  New  York 

ton  Ins.  Co.  16  Pick.  502.  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  1 ;  Leo 

(m)  Warwick   u.    Scott,   4  Camp.  62 ;  v.  Howard  Ins.  Co.  3  Gray,  583  ;  Lamatt 

Harris  v.  Eagle  Ins.  Co.  5  Johns.  368.  v.  Hudson  River  Ins.  Co.  17  N.  Y.  199, 

(n)  Murdocku.  Chenango  Co.  Ins.  Co.  note. 
2  Comst.  210 ;  Roberts  v.  Chenango  Co.         (17)  Barlow  v.  Leckie,  4  J.  B.  Moore,  8. 
Ins.  Co.  3  Hill,  501.  (rj  French  v.  Backhouse,  5  Burr.  2727  ; 

(0)  Routledge  v.  Burrell,  1  H.  Bl.  254  ;  Foster  v.  U.  S.  Ins.  Co.  11  Pick.  85;  Fin- 

Worsley  v.  Wood,  6  T.  K.  710;  Clark  -  ney  v.  Warren  Ins.  Co.  1  Met.  16. 
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If  a  policy  be  made  by  one  who  purports  to  make  it  as  agent, 
his  principal,  although  unknown  at  the  time,  is  bound  when 
afterwards  discovered.  If  the  agent  has  no  previous  authority, 
the  party  in  interest  may  make  it  his  contract  by  subsequent  rati- 
fication ;  and  he  may  make  this  ratification,  even  after  a  loss  has 
occurred  under  the  policy ;  (s)  and  the  bringing  of  an  action  on 
the  policy  by  such  principal,  in  his  own  name,  has  been  said  to 
be  sufficient  ratification,  {t)  If,  however,  the  agent  brings  the 
action  in  his  own  name,  and  no  ratification  is  proved,  he  recov- 
ers only  to  the  extent  of  his  own  interest,  (u) 

If  the  goods  are  insured  by  a  bailee  having  a  lien  on  them  for 
charges,  commissions,  &c.,  and  are  described  as  goods  held  by 
him  in  tiust,  in  an  action  brought  by  him  in  his  own  name  he 
recovers  the  whole  value  of  the  goods,  and  after  deducting  his 
lien,  he  holds  the  balance  in  trust  for  the  owner,  (v)  But,  as 
between  the  insured  and  the  owner  of  the  goods  held  by  him 
in  trust,  the  latter  cannot  recover  unless  it  appears  that  he  had 
elected  to  adopt  the  policy,  before  its  force  as  an  insurance  upon 
his  goods  has  been  in  any  degree  impaired  by  any  act  of  the 
insured,  or  that  the  latter  has  actually  received  money  firom  the 
insurance  company,  on  account  of  goods  other  than  his  own.  [w) 
If  an  agent  effects  insurance  "  for  account  of  whom  it  may  con- 
cern," he  then  recovers  the  whole  amount  insured  in  an  action 
brought  in  his  own  name,  (x)  unless  his  authority  be  disavowed 
by  the  party  in  interest ;  who  can  however  disavow  it,  only  to 
the  extent  of  his  own  interest,  and  not  for  the  lien  or  other 
interest  of  the  agent,  {y) 

Alterations  may  be  made  by  both  parties,  or  by  either  party, 
with  the  consent  of  the  other.  Such  alterations  should  be  and 
usually  are  indorsed  upon  the  policy,  (z)     If  the  insured  makes, 

(s)  Lucenar.  Craufurd,  I  Taunt.  325;  &  B.   870,   34  Eng.  L.  &  Eq.  116;  De 

Routh  V.  Thompson,  13  East.  274  ;  Hage-  Eorest  v.  Eulton.  Ins.  Co.  1  Hall,  100. 

dorn  V.  Oliverson,  2  M.  &  S.  485 ;  Stein-  (w)  Stillwell  v.  Staples,  19  N.  Y.  401. 

back  u.  Rliinelandcr,  3  Johns.  Gas.  281  ;  (x)  Davis  v.  Boardman,  12  Mass.  80; 

Loring  V.  Proctor,  26  Maine,  30.  Ward  v.  Wood,  13  Mass.  539  ;  Copeland 

(t)  Finney  v.  I'airhaven  Ins.  Co.  5  Met.  o.  Mercantile  Ins.  Co.  6  Pick.  198. 

192;   Oliver   v.    Commercial   Ins.    Co.  2  (i/)  Reed  w.  Pacific  Ins.  Co.  1  Met.  166; 

Curtis,  C.  C.  296  ;  Blanchard  v.  Waite,  28  Copeland  v.  Mercantile  Ins.  Co.  6  Pick. 

Maine  51.  '98;  Cranston  v.  Philadelphia  Ins.  Co.  5 

(u)  Foster  v.  IT.  S.  Ins.  Co.  11  Pick.  85.  Binn.  538. 

(v)  Waters  v.  Monarch  Ins.  Co.  5  Ellis  (z)  Laii-d  v.  Robertson,  4  Brown  P.  C. 

VOL.  II.  23 
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or  procures,  or  consents  to  the  making  of  a  material  alteration, 
this  has  the  effect  of  cancelling  the  policy,  (a)  even  though  he 
make  it  in  good  faith ;  unless  the  insurers  assent  to  it.  An 
alteration  by  the  insurers,  without  the  consent  of  the  insured, 
has  no  effect  whatever,  (b) 

If  there  be  a  material  error  in  a  policy,  a  court  of  law  cannot 
correct  the  mistake,  (c)  But  a  court  of  equity  may  and  will 
correct  it,  or  treat  the  policy  as  reformed,  (d) 


D.  —  Of  the  transfer  of  the  Policy,  or  of  the  Property. 

There  is  an  important  difference  between  the  transfer  of  a 
policy  and  the  transfer  of  the  property  insured  by  the  policy. 
Policies  of  insurance  are  not  negotiable,  (e)  but  may  be  as- 
signed, and  the  assignment  vests  an  equitable  interest  in  the 
assignee,  (/)  and  the  assignee  may  bring  an  action  in  the  name 
of  the  assignor,  (g)  Such  assignment  may  be  valid  without 
the  consent  of  the  insurers. 

K  the  insured  assign  the  policy  with  the  consent  of  the  in- 
surers, there  seems  to  be  an  exception  to  the  general  rule,  that 
the  assignor  cannot  after  an  assignment  affect  the  rights  of  the 
assignee.  For  any  act  of  his  which  would  render  the  policy 
void,  had  it  not  been  assigned,  wiU,  it  is  held,  still  have  that 

488;  Robinson  v.   Tobin,  1   Stark.  336;         (rf)  Collett   o.  MorrisoTi,  9  Hare,  162, 

Merry  v.  Prince,  2  Mass.  176.     An  alter-  12  Eng.  L,  &  Eq.  171  ;   Hogan  v.  Dela- 

ation  inserted  in  the  poliey  by  consent  of  ware  Ins.  Co.  1  Wash.  C.  C.  419  ;  Oliver 

both  parties,  althon^'li  not  signed,  is  bind-  v.  Commercial  Ins.  Co.  2  Cm-tis,  C.  C.  277. 

ing.    AV'arrcn  i\  *_)i,eaH  Ins.  Co.  16  Maine,  Tlie  cridence  of  the  mistake  must  be  clear 

439.     A  policy  may  be  altered  by  parol,  and  satisfactory.     Hcnkle  v.  Royal  Excb. 

Kennebec  Co.  v.  Augusta  Ins.  Co.  6  Gray,  As.  Ins.  Co.  1  Vcs.  Sen.  317  ;  Graves  v. 

204.  Boston  Ins.  Co.  2  Cranch.  441  ;  Lyman  v. 

{a)  Langbornf.  Cologan,4  Taunt.330;  United  Ins.  Co.  2  Johns.  Ch.  630. 
Farlie  v.  Cliristic,  7  id.  416  ;  Forshaw  c.         (f)  Fogg   v.  Middlesex    Ins.    Co.    10 

Cliabcrt,  3  Brod.  &  B.  158.     See  Entwisle  Cush.  343;  Folsom  d.  Belknap  Co.  Ins. 

I).  Ellis,  2  H.  &  N.  ."j+g.     The  alteration  Co.  10  Foster,  231  ;   Hobbs  v.  Memphis 

must  be  material,  Sanderson  t;.  M'CuUom,  Ins.  Co.  1  Snccd,  4.'i0. 
4  J.  B.  Moore, .") ;  Sanderson  u.  Symonds,         (/)   Wakefield  i\  Martin,  3  Mass.  558; 

1  Brod.  &  B.  426,  and  made  by  tlie  insur-  Spring   v.    South    Carolina    Ins.    Co.   8 

ed,  or    by   his  iiroeurement   or  consent.  A\  lieai.  liiiS. 
Nichols  r.  Johnson,  10  Conn.  192.  (7)   Earl  r.  Shaw,  1  Johns.  Gas.  313; 

(6)  Kennebec  Co.  0.  Augusta  Ins.  Co.  Gonrdon  f;.  Ins.  Co.  3  Yeales.  327  ;  Fol- 

6  Gj-ay,  204.  soni   c.  Belknap  Co.  Ins.   Co.  10  Foster, 

(c)  Constable  u.  Noble,  2  Taunt.  403;  231  ;   rolhud   v.    Somerset   Ins.   Co.   42 

Kaines    v.    Knightly,  Skin.  54;   Ewer  c.  Maine,  221. 
Washington  Ins.  Co.  16  Pick.  503  ;  Cliam- 
berlaiu  v.  Hari'od,  5  Greenl.  420. 
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effect ;  (k)  unless  the  terms  of  the  assent  of  the  insurers  are 
such  as  to  malve  or  imply  a  new  contract  with  the  assignee,  (i) 

A  transfer  or  sale  of  the  property  insured,  without  the  consent 
of  the  insurers  to  a  transfer  of  the  policy,  discharges  the  insurers 
altogether ;  (j)  if  however  the  terms  of  the  sale  leave  in  the 
seller  an  insurable  interest,  in  the  thing  sold,  that  interest  will 
be  covered  by  the  policy  ;  and  if  the  original  insurer  may  also 
be  regarded  as  the  trustee  of  the  purchaser,  he  may  enforce  the 
policy  for  his  own  benefit,  and  also  for  that  of  the  insured,  (k) 

This  right  of  transfer  of  the  policies  is  limited  or  taken  away 
in  almost  all  our  policies,  by  the  customary  clause,  that  the  pol- 
icy shall  be  void  if  assigned  without  the  consent  of  the  insurers. 
The  right  of  personal  selection  by  the  insurers  is  a  valuable 
right,  for  they  may  have  good  reasons  for  a  wilUngness  to  in- 
sure one  person  but  not  another.  (Z)  The  clause  applies  where 
the  insured  on  his  own  application  is  decreed  banlirupt  or  in- 
solvent, (m)  An  ordinary  volufttary  assignment  by  a  debtor  in 
trust  for  his  creditors,  makes  the  assignees  agents  merely  of 
the  assignors,  and  such  an  assignment  would  not  work  an  alien- 
ation, (w)  But  where  a  clause,  as  is  usual  in  such  assign- 
ments, provides  that  the  creditors  release  and  discharge  the 
debtor,  and  by  their  execution  of  the  assignment  the  debtor  is 
so  released  and  discharged,  it  has  been  held,  that  his  whole  in- 

(/i)  Hale  V.  Mechanics  Ins.  Co.  6  Gray,  the  contract  of  insurance  is  not  an  insa- 

169;  State   Ins.    Co.  v.  Roberts,  7  Ara.  ranee  of  tlie  subject-matter  to  whomsoever 

Law  Reg.  229 ;  Bidwell  v.  Northwestern  it  may  belong,  but  an  agreement  to  in- 

Ins.  Co;  19  N".  Y.  179  ;    Grosvenor  v.  At-  demnify  a  particular  person  for  any  loss 

lantic  F.  Ins.  Co.  17  N.  Y.  391  ;   Buffalo  he  may  sustain,  by  the  destruction  of  the 

Steam  Engine  Works  v.  Sun  Ins.  Co.  17  article,    by    any    of    the    perils    insured 

N.  Y.  401.     But  see  Bollard  u.  Somerset  against.     See  Gordon  v.  Mass.  Ins.  Co.  2 

Ins.  Co.  42  Maine,  221.  Pick.  258  ;  Sadlers  Co.  !•.  Badcock,  2  Atk. 

{i)  Foster  i>.  Equitable  Ins.  Co.  2  Gray,  .^54  ;  Lazarus  v.  Commonwealth  Ins.  Co. 

216.     See  Boynton  !).  Clinton  Ins.  Co.  16  5  Pick.  81  ;   Wilson  w.  Hill,  3  Met.  66. 
Barb.  2.54.  {k)  Powles  v.  Innes,  U  M.   &  W.  10, 

ij)  Powles   V.  Innes,  U  M.  &  W.  10;  per  Parke,  B.,  and  Abinger,  C.  B. ;  Reed 

Fogg  i'.  Middlesex  Ins.  Co.  10  Cush.  34.5  ;  v.  Cole,  3  Burr.  1512. 
Tate   V.  Citizens   Ins.  Co.  13  Gray,  79.         (/)  Lazaras  v.  Comm.  Ins.  Co.  5  Pick. 

Some  cases  seem  to  consider  that,  if  there  81,  and  cases  supTa,  n.  {j). 
is  an  assignment  of  the  property,  and  also         (m)  Adams  v.  Rockingham  Ins.  Co.  29 

an  assio-nraent  of  the  policy,  the  assignee  Maine,  292 ;  Young  v.  Eagle  Ins.  Co.  14 

may  sue  on  the  policy  in  the  name  of  the  Gray,  150. 

assignor.     Sparkes   v.  Marshall,  2  Bing.         (h)   Gourdon  v.  Ins.   Co.   of  N.  A.  3 

N.  6.  774  ;  Powles  i'.  Innes,  1 1  M.  &  W.  10;  Yeates,  327  ;  Gordon  v.  Mass.  Ins.  Co.  2 

Spriu"!;  South  Carolina  Ins.  Co.  8  Wheat.  Pick.  249  ;  Lazarus  u.  Commonwealth  Ins. 

268-lKousset   v.   Ins.  Co.  1  Binn.  429.  Co.  19  Pick.  81.     See  Orrell  v.  Hampden 

But'the  objection  to  this  doctrine  is,  that  Ins.  Co.  13  Gray,  431. 
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terest  in  the  property  has  gone  from  him,  and  that  the  policy 
is  thereby  annulled,  (o) 

If  the  insured  die,  the  policy  goes  with  the  property  insured 
to  his  legal  representatives,  {p  )  We  should  say  that  the  insured 
may  always  assign  a  policy  and  his  claim,  after  a  loss  has 
occurred;  (q)  whether  a  clause  in  the  policy  making  it  void  in 
case  of  such  an  assignment,  would  be  valid,  is,  on  the  authori- 
ties a  matter  of  doubt,  (r)  If  the  property  insured  is  admitted 
to  have  been  owned  by  the  insured  when  the  policy  was  issued, 
the  burden  of  proof  is  upon  the  insurer  to  show  a  subsequent 
alienation  of  the  property,  although  generally  the  burden  of  proof 
is  on  the  insm-ed  to  show  that  at  the  time  of  the  loss  he  had 
an  insurable  interest  in  the  property  covered  by  the  policy,  (s) 

E.  —  Of  Requirements  in  the  Policy. 

If  a  policy  provide  that  not  only  a  change  of  the  owners  but 
a  change  of  masters  if  not  notified  to  the  insurers  shall  avoid 
the  policy,  the  insured  cannot  recover  for  a  loss  occurring  whUe 
the  ship  is  under  the  charge  of  a  new  master,  of  whose  appoint- 
ment the  insurers  had  not  been  notified,  [t) 

Usage  has  great  weight  in  the  construction  of  policies  and 
their  language  ;  but  to  have  this  effect  it  must  be  reasonable  in 
itself,  (m)  conformable  to  law,  (y)  and  not  in  contradiction  of 

(o)  Lazarus  v.  Commonwealth  Ins.  Co.  tlic  latter  but  no  reference  was  made  to  it. 

5  Pick.  76  ;  Dadmun  Manuf.  Co.  u.  Wor-  In  Courtney  v.  N.  Y.  City  Ins.  Co.  28  Barb, 

cester  Ins.  Co.  11  Met.  429.  116,  the  policy  contained  the  clause,  "Poli- 

(p)  Burbank  v.  Rockingham  Ins.  Co.  icies  of  assurance  subscribed  by  this  com- 

4  Foster,  5S0.     In  a  devise  of  real  estate  pany  shall  not  be  assignable  before  or  after 

it  would  seem  that  the  policy  goes  to  the  a  loss  without  the  consent  of  the  company." 

administrator  as   personal   estate.     Hax-  Thecourtsaidthatif  necessary  they  should 

all  V.  Sbippen,  10  Leigh,  536.     See  Pan-y  follow  the  decision  in  Goit  v.  National  Ins. 

V.  Ashley,  3  Sim.  97  ;  Norris  v.  Harrison,  Co.,  but  that  it  was  not  necessary  to  decide 

2  Madd.  Ch.  268;  Mildmay  v.  Folgham,  the  point,  because  the  clause  meant  merely 

3  Ves.  471.  that  the  policy  could  not  be  assigned,  and 
(7)  Sparkes  v.  Marshall,  2  Bing.  N.  C.  not  that  a  debt  due  for  a  partial  loss  could 

761 ;  Brichta  u.  N.  Y.  Ins.  Co.  2  Hall,  372 ;  not  be. 

Dadmun  Manuf   Co.   v.  Worcester  Ins.  (s)  Orrellu.  Hampden  Ins.  Co.  13  Gray, 

Co.  11  Met.  429,  435;  Mollen  v.  Hamil-  431. 

ton  Ins.  Co.  5  Duer,  101,  17  N.  Y.  609.  (()   Tennessee    Ins.    Co.   v.    Scott,    14 

(r)    Such   a   clause   was  held   void  as  Misso.  46. 

against  public  policy  in  Goit  v.  National  («)   Macy  v.  Whaling  Ins.  Co.  9  Met. 

Ins.  Co.  25  Barb.  189,  and  valid  in  Duy  v.  363  ;  Ougier  v,  Jennings,  cited   1   Camp. 

I'oughkeepsie  Ins.  Co.  23  Barb.  623.    The  505 ;  Barney  v.  Coffin,  3  Pick.  115. 

former  case  was  decided  subsequently  to  (v)  A  usage  to  sell  a  cargo  without  ne- 


CH.  XIII.]  MARINE  INSURANCE. 


357 


the  plain  and  positive  language  of  the  policy,  (w)  Where  the 
usage  of  the  place  in  which  a  letter  proposing  insurance  is  writ- 
ten, differs  from  that  of  the  place  to  which  the  letter  is  sent, 
and  in  which  the  insurance  is  effected,  the  first  usage  pre- 
vails,  (x)  It  may  be  added  as  a  general  remark,  that  while  it 
seems  to  have  been  thought  at  some  times  and  by  some  courts, 
that  a  policy  should  be  construed  favorably  for  the  insured,  and 
at  other  times  and  by  other  courts,  favorably  for  the  insurers, 
we  hold  it  to  be  both  the  just  rule  and  the  expedient  rule,  that 
it  should  be  construed  accurately,  and  without  favor  to  either 
party ;  and  this  rule  seems  now  to  prevail  in  the  courts,  (y) 

A  policy  takes  effect  from  its  date.  But  "date,"  which  is 
only  a  shortened  form  of  datum  (given),  means  delivery ;  and 
the  presumption  that  a  contract  is  written  or  delivered  at  its 
date,  may  be  rebutted  by  proof  of  actual  making  and  delivery 
at  another  time,  (z) 


F. — Of  the  Premium. 

The  premium,  which  is  the  consideration  for  the  promise  of 
the  insurers,  is  equally  valid  for  that  purpose  whether  it  is  paid  in 
money  when  the  policy  is  delivered,  or  by  a  promissory  note,  or 
remains  only  as  the  debt  of  the  insured.  In  this  country  the 
usual  payment  is  by  a  promissory  note,  which  is  called  a  pre- 
mium note. 

The  premium  is  not  due,  or  to  speak  more  accurately,  is  not 
earned,  unless  the  risk  is  incurred  for  insurance  against  which 


cessity  is  invalid.  Bryant  v.  Common-  619 ;  Bentaloe  v.  Pratt,  Wallace,  58  ;  Bar- 
wealth  Ins.  Co.  6  Pick.  131 ;  or  for  the  gett  v.  Orient  Ins.  Co.  3  Bosw.  385. 
owner  to  purchase  it  when  sold  by  the  (x)  Hazard  v.  New  England  Ins.  Co.  8 
master  through  necessity.  Robertson  v.  Pet.  557,  overruling .  the  decision  of  Mr. 
Western  Ins.  Co.  19  La.  227.  See  also,  Justice  Stoiy  in  the  same  case,  1  Sumner, 
Hone  V.  Mutual  Safety  Ins.  Co.  1   Sandf.  218. 

137,  2  Comst.  235 ;   Turner  v.  Bunows,  5         (y)  Hood  v.  Manhattan  Ins.  Co.  1  Kern. 

Wend.  541,  8  id.  144;  Wise  w.  St.  Louis  532;  Robertson  v.  French,  4  East,  135; 

Mar.  Ins.  Co.  23  Misso.  80.  Aguilar  t'.  Rodgers,  7  T.  R.  421  ;  Mura- 

(«')  M'Gregor  w.  Jns.  Co.  1  Wash.  C.  C.  ford  v.  Hallett,  1  Johns.  433  ;  Graves  v. 

39;    Hone  i<.  Mutual  Safety  Ins.  Co.   1  Boston  Ins.  Co.  2  Craneh,  419  ;  Hounick 

Sandf.   137,  2    Comst.  235  ;    Blackett  v.  v.  Phoenix  Ins.  Co.  22  Misso.  82. 
Royal  Exch.  Ass.  Co.  2  Cromp.  &  J.  244  ;         (z)  Earl  o.  Shaw,  1   Johns.   Cas.   313; 

Mercantile  Ins.  Co.  v.  State  Ins.   Co.  25  Jackson  v.   Schoonmaker,  2  Johns.  234. 

Barb.  319;  Rankin  w.  Am.  Ins.  Co.  1  Hall,  See  United  States  n.Le  Baron,  19  How.  73 
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the  preniium  is  given.  But  it  is  wholly  earned  if  the  whole 
property  insured  is  for  any  time,  however  brief,  under  such  risk. 
K  no  part  of  the  risk  attaches  for  any  reason  whatever,  no  part 
of  the  premium  is  earned,  and  the  whole  if  paid  is  returnable. 
This  rule  applies  equally,  whether  the  cause  of  the  non-attach- 
ment of  the  risk  was,  that  no  part  of  the  voyage  took  place,  (a) 
or  that  no  part  of  the  goods  were  shipped,  (b)  or  that  the  in- 
sured had  no  interest  in  the  property,  (c)  or  that  the  vessel  was 
unseaworthy,  (d)  or  that  any  other  breach  of  warranty  occurred, 
which  avoided  the  policy  before  the  risk  attached,  (e)  By  a 
common  clause,  insurance  companies  retain  one-half  of  one  per 
cent,  on  the  return  of  the  premium. 

If  the  policy  is  a  valued  one,  and  the  valuation  is  not  dimin- 
ished during  the  voyage,  by  a  withdrawal  of  any  part  of  the 
subject  insured,  there  is  no  return  of  premium.  (/)  And  if 
the  policy  be  entire,  whether  for  a  period  of  time,  or  for  a 
voyage,  no  premium  is  returnable  if  the  risk  attached  for  any 
portion  of  the  time  or  the  voyage,  (g-)  Hence,  if  the  insurance 
be  "  at  and  from "  a  place,  no  premium  is  returnable,  if  the 
premium  attach  at  and  never  from ;  (h)  as  would  be  the  case 
if  the  ship  were  seaworthy  at  the  place,  but  unseaworthy  for 
the  voyage,  (i)  So,  it  would  not  be  returnable  if  the  insured 
had  an  interest  in  the  property  at  any  moment  during  the  time 
or  the  voyage,  {j)  But  if  the  voyage  were  composed  of  sever- 
able passages,  for  which  the  risk  was  severable,  and  some  of 
those  passages  were  prevented,  the  premium  for  those  passages 
may  be  returnable,  (k)  If  the  insurance  be  on  two  subject- 
fa)  Forbes  v.  Church,  3  Johns.  Cas.  (c)  Murray  i'.  Umted  Ins.  Co.  2  Johns. 
1.59;  Murray  u.  Col.  Ins.  Co.  4  Johns.  Cas.  168;  Elbers  v.  United  Ins.  Co.  16 
443.  Johns.   128  ;    Duguet   u.    KhincUmdcr,  1 

(b)  Martin  v.  Sitwell,   1    Show.    1.56;     Johns.  Cas.  360. 

Graves  ;;.  Marino  Ins.  Co.  2  Caincs,  339 ;  (/)  Mutual  Ins.  Co.  v.  Swift,  7  Gray, 

Wadilington  v.  United  Ins.  Co.  17  Jolins.  256. 

23  ;  Toppan  v.  Atkinson,  2  Mass.  365 ;  (.17)  Tyrie  v.  Fletcher,  2  Cowp.  666. 

Bcrmon   c.  Woodbridge,  2   Doug.    781;  (A)  Col.  Itis.  Co.  v.  Lynch,  U  Joints. 

Murray  y.  Col.  Ins.  Co.  4  Johns.  443.  233;  JNIarine  Ins.  Co.  of"  Alexandria  v 

(c)  Roiitli  V.  Thompson,  11  East,  428.  Tucker,  3  Cranch,  357. 

But  see  iM'CuUoch  0.  Koyal  Excli.  Ass.  (/)  Annen  y.  Woodman,  3  Taunt.  299 ; 

Co.  3  Camp.  406.  Taylor    v.    Lowell,   3    Mass.    331;    Jlcr- 

(rf)  Porter  v.    Bu.ssey,    1    Mass.   436;  chants  Ins.  Co.  0.  Clapp,  11  Piclc.  5G. 

Penniman  v.  Tucker,  1 1  Mass.  66  ;  Rus-  ( /)  Rowland  v.  Comm.  Ins.,  Co.  An- 

sell  V.  Do  Grand,  15  Mass.  38;  Common-  thon,  N.  P.  26. 

wealth  Ins.  Co.  v.  Whitney,  1  Met.  23.  (/c)  Donath  v.  N.  A.  Ins.  Co.  4  DalL 
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matters,  as  on  ship  and  cargo,  and  the  ship  goes  but  without 
the  cargo,  the  premium  on  the  ship  is  earned,  but  the  premium 
on  the  cargo  will  be  returnable.  (Z)  The  much  more  usual  case 
of  part  return  of  premium,  occurs  when  only  a  part  of  the 
goods  insured  is  shipped ;  for  then  the  proportion  of  the  pre- 
mium which  belongs  to  the  part  not  shipped  is  returnable,  (m) 

The  rules  as  to  proportional  or  pro  rata  return  of  premium 
may  not  be  quite  settled,  in  all  theu:  applications.  The  main 
difficulty  in  the  application,  springs  from  the  difficulty  of  de- 
termining whether  the  risks,  and  with  them  the  premium,  are 
entire  or  separable,  (n)  Clauses  are  sometimes  inserted  in 
policies  making  the  premium  returnable,  in  part  or  in  whole, 
on  certain  contingencies,  (o) 

If  the  insurance  were  illegal  and  therefore  void,  and  the  ille- 
gality was  not  known  to  either  party  when  it  was  eifected,  the 
premium  is  returnable,  (p)  If  it  was  known  to  both,  it  is  not 
returnable,  because  both  were  equally  in  the  wrong,  (q)  K 
known  to  the  insurer  only,  or  if  he  made  the  policy  fraudu- 
lently, as  if  he  knew  when  he  made  it,  that  the  risk  had  termi- 

471;  Waters  v.  Allen,  5  Hill,  421.     But        (o)  As  if  the  vessel  sails  with  convoy 

generally,  if  the   premium  is   entire,  the  and  arrives ;  in  which  case  although  a  large 

risk  is  not  severable,  although  the  voyage  part  of  the  cargo  insured  is  lost,  if  the 

consists  of  several  passages.     Bermon  n,  vessel  sails  with  convoy  and  arrives,  the 

Woodbridge,   2    Dong.    781  ;    Moses  v.  underwriters  are  liable.      Simond  v.  Boy- 

Pratt,  4  Camp.    297  ;  Tait   v.    Levi,  14  dell,  1  Doug.  268  ;  Aguilar  v.  Eodgers,  7 

East,  481 ;  Homer  w.  Dorr,  10  Mass.  26.  T.    R.    421  ;    Horncastle    v.    Haworth, 

(/)  Amery  v.  Rogers,  1  Esp.  207  ;  Hor-  Marsh.  Ins.  674 ;  Castelli  v.  Boddington, 

neyer  v.  Lushington,  \5  East,  46.  1  Ellis  &  B.  66,  16  Eng.  L.  &  Eq.  127. 

(m)  Holmes  v.  United  Ins.  Co.  2  Johns.  "  If   the  risk   ends    in    safety    at ." 

Cas.  329;  Pollock  v.  Donaldson,  3  Dal-  Ogdcn  v.  New  York  Ins.  Co.  12  Johns, 

las,   510;   Forbes   «.  Aspinall,  13   East,  114;  Robertson  u.  Columbian  Ins.  Co.  8 

323;   Foster  y.  U.  S.  Ins.  Co.  11  Pick.  Johns.  491.     "  The  arrival  of  the  vessel." 

85 ;  Eyre  v.  Glover,  16  East,  218.  Kellner  v  Le  Mesurier,  4  East,  396.     See 

(n)  If   tlie   suliject-matter   is   so   erro-  also  Dalgleish  v.  Brooke,  15  East,  295. 
neously  described 'that  the  policy  does  not  "If  sold   or  laid  up,  for  every  uncom- 
attach,'tlie  premium  is  returnable.   Robert-  menced  mouth."     Hunter  v.  Wright,  10 
son  V.  United  Ins.  Co.  2  Johns.  Cas.  250.  B.  &  C.  714.      "In  case  no  act  of  war 
So  if  the  policy  is  issued  by  a  person  who  takes    place  "    between     two    countries, 
had   no   authority  to  issue   it.     Lvnn  v.  Poutz  u.  La.  Ins.  Co.  16  Mart.  La.  80. 
BurcToyne,  13  B.  Mon.   400.      See  also,         (p)  Oom    v.    Bruce,    12    East,    225; 
Hagedorn  v.  Oliverson,  2  M.  &  S.  485  ;  Henry  v.  St.aniforth,  4  Camp.  270 ;  Hent- 
Finney  v.  Fairhavcn  Ins.  Co.  5  Met.  192;  ig  v.  Staniforth,  5  M.  &  S.  122. 
Routh  V.  Thompson,  13  East,  289  ;  Stein-         (<?)  Lowry  v.  Bourdicu,  2  Doug.  468 ; 
bach  V.  Rhinelander,  3  Johns.   Cas.  269  ;  Andree  ,;.  Fletcher,  3  T.  R.  266  ;  Van- 
Foster  y.  United  States  Ins.  Co.  11  Pick,  dyck   y.    Hewitt,   1    East,   96;     Juhel   v. 
85;  New   York   Ins.    Co.    o.   Roberts,  4  Church,  2   Johns.   Cas.  333;    Russell  ». 
Du'er,   141 ;  Fisk  i/.  Masterman,  8  M.  &  De  Grand,  15  Mass.  35. 
W.  165. 
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nated  safely,  the  premium  is  returnable,  (r)  K  made  through 
the  fraud  of  the  insured,  the  premium  is  not  returnable  ;  (s) 
but  it  has  been  held,  that  it  would  be  returnable,  although  the 
policy  were  avoided  by  misrepresentation  or  concealment  on 
the  part  of  the  insured,  if  he  had  committed  no  fraud,  [t) 


SECTION    II. 


OF  THE  PARTIES  TO  THE  CONTRACT. 

Any  parties  who  are  competent  to  make  any  contract,  may 
make  the  contract  of  insurance.  The  principle  exception  in 
practice,  to  the  general  rule,  is  this ;  an  insurance  for  the  benefit 
of  an  ahen  enemy  is  void,  (m)  But  a  trade  or  a  transaction, 
which  would  otherwise  be  made  unlawful  by  war,  may  be  made 
legal  by  a  special  license  to  a  party,  (v)  and  we  know  not  why 
the  subjects  of  such  a  trade  might  not  be  legally  insured.  Aliens 
who  are  not  enemies  may  make  contracts  of  insurance  as  fuUy, 
to  all  intents  and  purposes,  as  citizens  or  subjects  of  the  coun- 
try in  which  the  policy  is  made.  And  an  alien  enemy  in  a 
country  at  war  with  his  own,  may  have  rights  and  privileges 
which  the  courts  of  that  country  may  enforce,  (w)  The  govern- 
ment of  every  country  has  the  power  exclusively  of  making  war, 
of  determining  with  whom  it  is  at  war,  and  what  states  or 
powers  are  neutral ;  and  the  courts  of  that  country  are  bound 
by  that  determination,  (x) 

The  parties  insured  are  of  course  always  named  in  a  policy, 
and  some  one  must  be  named  as  the  insured ;  but  the  interest 

(r)  Carter   !'.    Bochm,  3   Burr.   1909;  happening  of  a  loss,  the  remedy  is  merely 

Duft'ell !;.  Wilson,  1  Camp.  401.  suspended,   during  the   existence  of    tlio 

(s)  Tyler    v.   Home,  Park   Ins.    285 ;  war,  and  his  right  may  be  enforced  upon 

Schwartz  v.  U.  S.  Ins,  (.'o.  3  Wasli.  C.  C.  the  return   of  peace.     Flindt  v.   Waters, 

170  ;  Langliorn  f.  Cologan,  4  Taunt.  329.  15  East,  260. 

(()  Andoson    o.    Tliornton,   8    Kxch.  («)  The  Cosmopolite,  4  Rob.  Adm.  11 ; 

425,20    Eng.    L.   &   Eq.  339;    Eeise    u.  The  Juno,  2  Koli.  Adm.  116 ;  The  Goede 

I'arlcinson,  4  Taimt.  640.  Hoop,  Edw.  Adm.  328. 

^u)  Brandon  c.  Ncsbitt,  6  T.   U.    23;  {lu]   Society,  &c.   v.  Wheeler,  2  Gallis. 

Furtado   v.    Kodgurs,    3    B.    &   P.    191;  135;  Wells  u.  Williams,  1  Salk.  46. 

Brandon  p.  Curling,  4  East,  410.      If  the  [x)  Blackburne  r.  Thompson,  15  Ea-st, 

insured  becomes  an  alien  enemy  after  the  81 ;  Hagedorn  v.  Bell,  1  M.  &  S.  450. 
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in  Ihe  policy  often  extends  beyond  the  parties  named,  and  vari- 
ous phraseology  is  used  to  produce  this  effect.  If  A  is  insured 
"  for  whom  it  may  concern,"  it  is  much  the  same  thing  as  if  he 
be  insured  as  agent,  {y)  and  if  he  be  insured  as  agent,  it  is  as  if 
he  were  insured  for  whom  it  may  concern ;  and  in  either  Case 
the  insurance  applies  to  any  one  who  was  an  owner  of  the 
property  insured,  and  was  within  the  intention  of  the  party  eiTect- 
ing  the  insurance.  (2)  Such  an  insurance  may  be  made  by  a 
mutual,  as  well  as  a  stock  company,  [a)  If  the  phrase  be  "  on 
account  of  those  whom  it  may  concern  at  the  time  of  loss,"  it 
covers  one  who  owns  the  property  at  that  time,  whatever  may 
have  been  the  intermediate  ownership  or  transfers,  {b)  An  insur- 
ance of  a  person  named  "  for "  is  an  insurance  for  all 

persons  interested  in  the  property  whose  names  the  insured 
intended  to  insert  in  this  blank,  (c) 


SECTION     III. 

OF  THE  PROPERTY  OR  INTEREST  INSURED. 

All  maritime  property  consists  of  either  the  ship  and  its 
appurtenances,  (d)  or  of  the  cargo  which  the  ship  carries,  (e) 
or  of  the  freight  which  the  ship  earns  by  carrying  the  cargo,  (/) 


(yVp&  Forest  v.  Fulton  Ins.  Co.  1  Hall,  and  furnitnre.     Brough  v.  Whitmore,  4 

84;  Waters  v.  Monarch  Ins.  Co.  5  Ellis  T.  R.  206.     The  outfits  of  a  whaling  voy- 

&  B.  870 ;  Sunderland  Ins.    Co.  v.  Kear-  age  are  not  covered  by  a  policy  on   the 

ney,  16  Q.  B.  9J5  ;  Duncan  v.  Sun  Ins.  ship.     Hoskins   v.   Pickersgill,  3   Doug. 

Co.  12  La.  An.  486.  222  ;  Gale  0.  Lauiic,  5  B.  &  C.  164.     As 

(z)  Eouth  V.  Thompson,  11  East,  428  ;  to  boats,  see  Hoskins  w.  Pickersgili,  supra; 

Eauduv  V.  Union  Ins.  Co.  2  Wash.  C.  C.  Hall   v.    Ocean   Ins.  Co.  21  Pick.  472 ; 

391;  liaynes  v.  Kowe,  40   Maine,  181;  Blackett    v.    Royal    Exch.   Ass.   Co.    2 

Protection   Ins.    Co.   v.  Wilson,  6    Ohio  Cromp.  &  J.  244. 
State,  553  ;  Lambeth  v.  Western  Ins.  Co.         (c)  See  infra. 
11  Rob.  La.  82.  (/)  Taylor  v.  Wilson,  15   East,  .324; 

fa)  Cobb  V.  New  England  Ins.  Co.  6  BeU   v.  Bell,   2  Camp.  475  ;  B.arclay  v. 

Gray,  192.  Stirling,  5  M.  &  S.  6 ;  Adams  v.  Warren 

(6)  Rogers  u.  Traders  Ins.  Co.  6  Paige,  Ins.   Co.  22  Pick.  163;  Paradise  v.  Sun 

58.3.  Ins.   Co.  6  La.  An.   596.      Freiglit  may 

(c)  Turner  v.  Buitows,  8  Wend.  150,  mean  the  profit  derived  by  tlie  owner  of 

24  id.  276.  a    ship    from    carrying    his    own   goods. 

{d)  Mason  v.  Franklin  Ins.  Co.  12  Gill  FHnt  v.  Flemyng,  1  B.  &  Ad.  45  ;  Devaux 

&  J.  468 ;  Hood  0.  Manhattan  Ins.  Co.  1  v.  J'Anson,  5  Bing.  N.  C.  519 ;  Wolcott 

Kern.  532.     Pros-isions  on  board  for  use  v.  Eagle  Ins.  Co.  4  Pick.  429.     If  a  ship- 

of  crew  are  covered  by  insurance  on  ship  per  of   goods   pays   freight  in   advance, 
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or  of  the  profits  arising  from  an  increase  of  the  value  of  the  car- 
go, caused  by  the  transportation.  Either  or  all  of  these  may  be 
and  often  are  insured.  And  profits  are  often  insured,  either 
under  that  name,  or  by  a  valuation  of  the  cargo ;  (g)  but  in 
either  case  profits  may  be  regarded  as  only  an  incident  to  the 
cargo. 

The  property  insured  should  be  set  forth  in  the  policy  with 
sufficient  distinctness.  The  rules  on  this  subject  are  not  capa- 
ble of  exact  definition ;  but  the  principle  which  runs  through 
them  is,  that  the  subject-matter  of  the  insurance  must  be  dis- 
tinctly identified,  either  by  actual  description,  or  by  reference  to 
other  means  of  knowledge.  And  where  there  is  no  fraud  or 
concealment  on  the  part  of  the  insured,  his  interest,  which  he 
intended  to  bring  within  the  terms  of  the  policy,  will  be  brought 
within  it,  even  by  a  liberal  construction ;  and  a  mistake  in 
the  description  will  seldom  prevent  this  construction.  (A) 

The  means  of  knowledge  by  which  the  description  may  be 
supplemented,  may  be  the  name  of  the  consignee,  (i)  or  the  voy- 
age, or  the  time,  (j)  or  the  port  of  shipment ;  (k)  and  it  seems, 
that  if  the  description  may  attach  equally  to  different  shipments, 
the  insured  may  attach  the  policy  to  either,  even  after  the  loss  has 
occun-ed,  if  the  terms  of  the  policy  do  not  exclude  it,  and  if  the 
declaration  is  honest  and  conforms  to  the  intention  of  the  par- 
ties. (Z)     K  the  policy  be  in  the  alternative,  and  the  insured  is 

there  is  a  conflict  of  authority  whether  he  the  vessel,  "or  hy  whatsoever  other  name 

can  insure  the  risli  which  he  runs,  under  or  names  the  said  vessel  shall  be  named." 

the   term   freii;ht.       Minturn    v.   Warren  Under  this  clause  it  is  only  necessary  to 

Ins.  Co.  2  Allen,  86  ;    Kathman  !,■.  Gen.  prove  the  identity  of   the  ship.     Hall  v. 

Mut.  Ins.  Co.  12  La.  An.  3^.  Mollincaux,  cited  6  East,  386.     See  also, 

((/)  Mumfonl  V.  Hallett,  1  Johns.  4.33  ;  LeMcMirier   ;'.  Vaughan,    6    East,  382  ; 

Patapscolns.  Co.  v.  Coulter,  3  Pet.  2-22\  Clapham  v.   Cologan,  3  Camp.  382;  Sea 

Alsop  V.  Com.   Ins.   Co.  1  Sunnier,  451  ;  Ins.  Co.  w.  Fowler,  21  Wend.  600. 

Halhead   v.    Young,  6  Ellis  &   B.   312;  (i)  Ballard    a.   JNIerehants   Ins.   Co.  9 

Barclay  v.   Cousins,  2  East,  544  ;  Eyre  v.  La.  258. 

Glover",  16  East,  218.  (  /)   Sorbe  v.  Merch.  Ins.  Co.  6  La.  185. 

(A)   In  Ruan  r.  Gardner,  1  Wa.sh.  C.  C.  (i)  Murray  v.  Col.  Ins.  Co.   11   Johns. 

145,  the  a;;cnt  of  the  insured,  by  mistake,  .302  ;  Rickman  v.   Carstairs,  5  B.  &  Ad. 

dcscrihcil  the  };00(ls  as    marked  (D)    on  651;  Hunter  w.  Lcafhlev,  10  15.  &  C.  858; 

board  the  Brothers.     Tliu  yoods  were  on  Grant  v.  Paxton,  1  Tauiit.  463. 

board  I  he  vessel  named,  but  not  marked  (/)   Harinan  v.  Kingston,  3  Camp.  150; 

as  described.     Helil,  that  the  insured  was  Craufuid  v.  Hunter,  8    T.  R.   16,  note; 

entitled  to  recover  as  ihe  risk  undertaken  Henchman   p.   Offlev,  2   H.   Bl.   345,  n. ; 

by  the  underwriters  was  neither  changed  Kewley  v.  Ryan,  2  H.  Bl.  343.     See  New 

nor   increased.      Policies  usually  contain  York  Ins.  Co.  o.  Roberts,  4  Ducr,  14i. 
the  clause,  after  mentioning  tlie  name  of 
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interested  in  both  the  alternatives,  as  ship  or  cargo,  and  both 
have  been  at  risk,  (m)  the  policy  attaches  to  both  ;  but  if  he  is 
interested  in  only  one,  he  may  attach  the  policy  whoUy  to  that. 
There  are  many  cases  illustrative  of  the  effect  of  the  phrases 
commonly  used  in  the  description,  {n) 

The  amount  of  the  interest  of  the  assured,  as  whether  it  be 
one  half  or  any  other  proportion  of  the  property,  and  its  charac- 
ter, as  whether  he  is  interested  as  mortgager,  or  mortgagee,  or 
as  charterer,  or  trustee,  or  bailee,  or  whether  his  interest  be  legal 
or  equitable,  need  not  be  specified ;  an  insurance  of  property  or 
interest  generally  covering  all  these,  (o) 

We  have  seen  in  the  chapter  on  shipping,  that  public  policy 
disapproves  the  carrying  goods  on  deck,  although  the  owner 
and  shipper  may  agree  to  it,  if  they  choose.  For  the  same 
reason,  a  general  policy  on  cargo  does  not  cover  goods  on 
deck,  without  express  provision  to  that  effect,  (p)  But  an 
exceptional  usage  may,  if  known  and  established,  affect  the 
policy  on  this  point.  There  are  numerous  cases  referring  to 
this  question,  (q)  It  has  been  intimated,  that  a  usage  to  carry 
such  goods  on  such  a  vessel  and  on  such  a  voyage,  is  not  suf- 
licient   to  bring  the    goods  within  the  poHcy,  unless  there  be 

(m)  Paris  V.  Newburyport  Ins.  Co.  3  legre  v.  Maryland  Ins.  Co.  2  Gill  &  J. 

Mass.  476.  136 ;  Chesapeake  Ins.  Co.  v.  AUcgre,  2  Gill 

(n)    Merchandise,   or     any    equivalent  &  J.  164.     For  other  examples  see  Hill  y. 

word,  does   not   apply  to   ornaments  or  Patten,  8  East,  373  ;  Paddock  v.  Franklin 

clothing  owned  by  persons  on  board,  and  Ins.  Co.  11  Pick.  227  ;  Rogers  v.  Mechan- 

not  intended  ibr  sale.     Ross  v.  Tliwaite,  ics  Ins.  Co.  1  Story,  603  ;  Pritchct  v.  Ins. 

Park  Ins.  25.     Bnllion  on  board  not  in-  Co.   of  N.   A.  3  Yeates,  458 ;  Hunter  v. 

tended  for   the  expenses  of  the  master,  Prinsep,  Marsh.  Ins.    316;    Duplanty  v. 

crew   or   passengers,   is   covered    by   the  Commercial  Ins.  Co.  Anthon,  N.  P.  114; 

words    "  goods    and   merchandise,"   Da  Palmer  v.  Pratt,  2  Bing.  185. 

Costal).  Firth,  4  Burr.  1966,  or  "cargo."  (o)  Oliver   v.    Greene,   3   Mass.   133; 

Wolcott  V.  Eagle  Ins.  Co.  4  Pick.  429.  Finney  v.  Warren  Ins.    Co.    1  Met.  16 ; 

"Goods  and  merchandise,"  will  cover  specie  Russel  v.  Union  Ins.  Co.  1  Wash.  C.  C. 

dollars.      Am.  Ins.    Co.  v.  Gxiswold,  14  409  ;  Stetson  v  Mass.  Ins.   Co.  4  Mass. 

Wend.  399.     "  Cargo "  has  been  held  not  3.S0  ;    Higginson   (/.  Dall,  13  Mass.   96; 

to  cover  live-stock,  or  hay,  com,  &c.,  put  Wells  u.  Phil.   Ins.   Co.   9  S.  &  R.  103 ; 

on  board  mainly  for  the  use  of  the  stock,  Crowly  v.    Cohen,   3    B.    &   Ad.    478  ; 

althouo-h  it  was  expected  tliat  a  considera-  Cha.se  v.  Wash.  Ins.  Co.,  12  Barb.  595. 

■  ble  quantity  of  it  would  remain   uncon-  (/<)  Wolcott  v.  Eagle  Ins.  Co.  4  Pick 

sumed  and'  would  be  sold  as  cargo  at  the  429  ;  Adams  v.  Warren  Ins.  Co.  22  Pick, 

port   of   destination.      Wolcott  v.  Eagle  163;  Taunton  Copper  Co.  d.  Merchants 

Ins.  Co.  sii;ira.      Live-stock  is  generally  Ins.  Co.  id.  108;  Milward  v.  Hibbert,  3 

insured  CO  nom/nc.    Lawrence  v.  Aberdcin,  Q.  B.  120. 

5  B.  &  Aid.  107  ;   Coit  v.  Smith,  3  Jolms  (?)  Milward  v.   Hibbert,  3  Q.  B.  120; 

Cas' 16.     But  under  some  circumstances  Da   Costa  v.  Edmunds,   4   Camp.   142; 

"cargo"  would   cover    live-stock.      Al-  Rogers y.  Mechanics  Ins  Co.  1  Story,  (i03, 
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also  evidence  of  a  usage  by  insurers  of   paying  for  the  loss 
of  such  goods,  (r) 


SECTION  IV. 

OP   THE   BEGINNING   AND   THE   END   OF   THE   RISK. 

A  policy  of  insurance  should  define,  with  great  precision, 
the  time  when  the  risk  insured  against  begins,  and  when  it 
terminates.  This  definition  may  be,  either  by  referring  to  a 
moment  of  time,  or  to  some  fact,  or  to  some  place.  That  is, 
the  insurance  may  be  from  a  certain  hour  to  a  certain  hour, 
or  it  may  begin  when  certain  goods  are  laden  on  board,  or  as 
soon  as  the  ship  reaches  a  certain  place.     In  some  way  these 

termini  must  be  sufficiently  defined.     A  policy  from  to 

,  or  from to  A,  or  from  A  to ,  has  no  effect,  (s) 

We  have  seen  that  actual  delivery  may  be  proved  in  contra- 
diction of  the  date,  when  the  policy  is  to  take  effect  from  the 
time  of  delivery.  But  a  policy  may  be  made  and  delivered 
much  later  than  the  date,  with  the  intention  that  it  shall  take 
effect  from  the  prior  date,  or  be  retrospective.  It  may  also  be 
intended  that  the  insurance  shall  attach,  although  the  property 
has  ceased  to  exist  before  the  making  and  delivery  of  the  pol- 
icy. This  is  usually  effected  by  the  words  in  common  use, 
"  lost  or  not  lost ;  "  (t)  but  any  other  equivalent  language  would 
have  the  same  effect,  (m) 

An  insurance  beginning  "  on "  a  certain  day  covers  the 
whole  of  that  day.  If  it  begins  "  from  "  a  certain  day,  the 
word  "  from "   has   the   effect  of  "  after,"   and  the  day  is  ex- 


(r)  Taunton  Copper  Co.  u.  Merchants  Pick.  227;  Hncks  !'.  Thornton,  Holt,  N. 

Ins.  Co.  22  I'ick.  108.  P.  30 ;  Mead.  v.  Davison,  .3  A.  &  E.  303 ; 

(s)   Molloy,  hook   2,   c.   7,   §   U.     See  Sutherhmd    t.   Pratt,   11    M.  &  W.    296; 

also.  Manly  u.  United  Ins.  Co.  9  ilass.  89.  Cobb  «.   New  EnyUtnd  Ins.  Co.  6  Gray, 

Folsom  i'.'Mi.Tchants  Ins.  Co..  38  Maine,  192. 

414;  Cleveland  y.  Union  Ins.  Co.  8 Mass.  (w)  Hammond  z'.  Allen,  2  Sumner, 396, 

308.  per  Stori/,  J.     See  also,  March  v.  Pigot,  5 

(()  Paddock   v.  Pranlditi   Ins,  Co,   11  Burr.  2802. 
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eluded,  {v)  This,  at  least,  is  the  general  rule,  although  it 
might  be  varied  by  other  language  in  the  policy,  or  by  circum- 
stances, (w) 

Where  the  insurance  is  on  goods,  we  know  no  better  rxile  for 
determining  when  the  policy  attaches  to  them,  than  that  it  so 
attaches  when  it  would  attach  to  the  vessel  carrying  them,  were 
she  insured. 

If  the  insurance  is  made  "  at  and  from  "  a  certain  place,  the 
risk  begins  as  soon  as  the  vessel  is  at  that  place,  and  continues 
while  she  is  there,  and  also  when  she  leaves  that  place.  The 
question  has  arisen,  what  must  be  the  condition  of  the  vessel  on 
her  arrival,  for  the  policy  to  attach.  It  has  been  said,  that  she 
must  then  be  in  safety  from  the  perils  insured  against.  And 
as  an  insurance  to  a  place  does  not  cease  until  she  has  arrived 
there,  and  been  there  moored  twenty-four  hours  in  safety  (and 
our  policies  usually  contain  a  clause  to  that  eifect),  it  has 
been  held,  that  a  policy  "  at "  did  not  attach  on  the  arrival  of  a 
ship,  until  after  the  twenty-four  hours  of  safety  had  expired,  (x) 
But  it  is  obvious  that  the  terms  of  the  policy  and  the  circum- 
stances of  the  case  must  have  much  effect  in  the  application 
of  these  rules. 

So  if  the  insurance  is  to  take  effect  "  at  and  from  a  certain 
port,"  it  may  be  difficult  to  determine  what  is  that  port,  or 
what  places  are  comprehended  within  it.  And  this  question  of 
mixed  law  and  fact  can  only  be  determined  by  usage,  or  other 
evidence,  (y)  Insurance  "  from  "  a  place  begins  only  when  a 
vessel  casts  off  her  moorings,  or  weighs  her  anchor,  and  moves, 
with  the   intention    of    sailing,  (z)     Goods  insured  "  at   and 


(u)   Chiles  V.  Smith,  13  B.  Mon.  460;  Co.  10  Rob.  La.  334;   Moxon  w.  Atkins, 

Lorent  v.  South  Carolina  Ins.  Co.  1  Nott  3  Camp.  200;  Bell  v.  Mar.  Ins.  Co.  8  S. 

&  McC.  505.  &  R.  98 ;  Hull  Dock  Co.  v.  Browne,  2  B. 

(w)  See  Howard's  Case,  2  Salk.  625  ;  &  Ad.  43  ;  Stockton  R.  Co.  v.  Barrett,  7 

Pugh    V.  Leeds,   Cowp.    714;    Fuller   t).  Man.  &  G.  870;  Payne  v.  Hutchinson,  2 

Russell,  6  Gray,  128.  Taunt.  405  ;  Constable  v.  Noble,  2  Taunt. 

{x)  See   Garrigues    v.  Coxe,    1    Binn.  403  ;  Brown  u.  Tayleur,  4  A.  &  E.  241. 
592;  Patricki).  Ludlow,  3  Johns.  Cas.  14;         (j)  Mey  v.  South  CaroMna  Ins.  Co.  3 

Motteux  V.  London  Ass.  Co.  1  Atk.  548 ;  Brev.  329.     If  a  vessel  is  insured  at  and 

Parmeter  I'.  Cousins,  2  Camp.  235;   Bell  from   A   to    B,   from   thence   to   C   and 

u.  Bell,  2  Camp.  478.  back  to  A,  a  loss  at  B  will  be  corerecj. 

(!/)  be  Longuemere  v.  Firem.  Ins.  Co.  Bradley  v.  Nashville  Ins.   Co.  3  La  An. 

10  iTohns.  126  ;  Higgina  v.  Aguilar,  cited  708 ;  Bell  v.  Marine  Ins.  Co.  8  S.  &  R.  98. 
2  Taunt.  406  ;  McCargo  v.  Merchants  Ins. 
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from  "  a  place,  do  not,  unless  it  is  expressly  so  provided  in  the 
policy,  {a)  come  under  the  policy  until  laden  on  board  the  ves- 
sel, or  on  board  a  boat  or  lighter  to  be  carried  to  the  vessel  in 
conformity  with  the  usage  of  that  place,  {b)  But  they  would 
be  covered  by  such  a  policy,  if  brought  there  in  a  vessel  from 
another  place,  (c)  If  the  insurance  be  to  a  port  of  discharge,  it 
continues  at  and  from  such  ports  as  the  vessel  may  touch  at  for 
inquiry,  advice,  or  repair,  without  discharging  any  part  of  her 
cargo,  {d)  Any  such  expression  as  "  final  port,"  or  ''  ports  of 
discharge,"  would  continue  the  insurance  on  so  much  of  the 
cargo  as  is  not  there  discharged,  (e)  And  if  the  insurance  be 
to  a  port  of  discharge,  the  insurance  ceases  when  the  cargo  is 
actually  unladen  at  any  port,  whether  it  be  the  port  originally 
intended  or  another.  (/) 

Sometimes  it  is  provided  that  the  insurance  is  for  a  definite 
period,  and  if  the  vessel  is  "  at  sea  "  at  the  end  of  the  time,  the 
risk  is  to  continue  until  her  arrival  at  port,  or  the  port  of  desti- 
nation. The  meaning  of  the  phrase  "  at  sea,"  or  the  equiva- 
lent phrase  "  on  her  passage,"  (g)  seems  to  have  been  some- 
virhat  controverted  ;  but  we  consider  the  rule  as  now  well  settled. 
If  a  vessel  is  in  a  port  at  the  expiration  of  the  time,  she  cannot 
be  said  to  be  at  sea,  (A)  unless  she  is  in  that  port  by  restraint 
and  against  her  wiU.  [i)     If  a  vessel  has  set  sail  before  the  expi- 


(a)  See  Kennebec  Co.  v.  Augusta  Ins.  tlicn  until  the  aniv.il  of  the  vessel  at  port. 

Co.  6  Gray,  204.  In  Bow™  !-.  Mci'clionts  Ins.  Co.  20  Fick. 

(6)  Coggeshalln.  Am.  Ins.  Co.  3  Wend.  275,  the  insiivauce  was  the  same,  except 

283 ;  Parsons   v.  Mass.  Ins.  Co.  6  JMass.  that  tlie  phrase  in  the  latter  case  was  '*  if 

208.  on   her  passage."     The    two  expressions 

(c)  Gardner  v.  Col.  Ins.  Co.  2  Cranch.  were  considered  as  synonymous. 

C.  C.  473.  (h)   It   was    said  by    Parker,  C.  J.,  in 

(d)  Coolidge  c.  Gray,  8  Ma^s.  527  ;  Wood  c.  New  Englaiid  Ins.  Co.  14  Mass. 
Lapham  v.  Atlas  Ins.  Co.  24  Pick.  1;  31,  th.at  "A  vessel  is  considered  in  that 
King  y.  Ilartfoid  Ins.  Co.  1  Conn.  333;  condition  ("at  sea")  while  on  her  voyage, 
Clark  V.  United  Ins.  Co.  7  Mass.  .'iG.).  and  pursuing  the  business  of  it,  although 

(e)  Inglis  r.  Vaux,  3  Camp.  437  ;  Pros-  during  part  of  the  time,  she  is  necessarily 
ton  V.  Greenwood,  4  Dong.  28  ;  Moore  v.  within  some  poit,  in  the  pix)secution  of  her 
Taylor,  1  A.  &  E.  25 ;  Upton  c.  Salem  voyage."  This  dictum  has  however  been 
Ins.  Co.  8  Met.  605;  Brown  v.  Vigne,  12  pronounced  to  be  incorrect.  Gookin  u. 
East,  28.i;  Olivcrson  u.  Brightraan,  8  Q.  New  England  Ins.  Co.  8  Am.  Law  Reg. 
B.  781.  362;  Am.  Ins.  Co.  v.  Hutton,  24  Wend. 

(/")  Moffat  y.  Ward,  4  Doug.  31,  note.  330,7  1-1111,321.     ,Scc  Evre  r.  Marine  Ins. 

Shipley  v.  Tappan,  9  JIass.  20.  Co.  6  Whart.  247,  5  Watts.  &  S.  116. 

(y)  in  Bowen  v.  Hope  Ins.  Co.  20  Pick.         (i)   Wood  u.  New  England  Ins.  Co.  14 

275,  iusurance  was  effected  for  one  year,  Mass.  31. 
and  if  "at  sea"  when  the  year  exuired. 
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ration  of  the  time,  although  not  fairly  at  sea,  the  underwriters 
are  liable  for  a  subsequent  loss,  (j) 

The  clause  terminating  the  insurance  only  when  the  vessel 
has  been  moored  twenty-four  hours  in  safety  at  the  port  of  ar- 
rival, has  received  judicial  construction.  If  the  vessel  be  ordered 
off  or  into  quarantine  before  the  twenty-four  hours  have  passed, 
the  policy  does  not  cease  to  attach ;  (k)  but  if  she  be  safely 
moored,  and  continue  safe  through  a  storm  or  other  peril, 
which  begins  either  before  or  within  the  twenty-four  hours,  and 
is  afterwards  lost  through  the  same  storm  or  peril,  she  is  not 
lost  within  the  policy,  (l) 

If  goods  are  usually  landed  from  a  ship  in  a  certain  port  by 
boats  or  lighters,  they  are  not  landed,  and  are  under  the  policy 
while  on  board  the  lighters.  And  this  would  be  true  if  this 
mode  of  landing  the  goods  was  unusual,  but  justified  by  the 
necessity  of  the  case,  (m)  It  has  however  been  held,  that  if  a 
consignee  sends  his  own  lighter  to  receive  the  goods,  they  are 
delivered  to  him  when  put  on  board  his  lighter,  and  the  insur- 
ance ceases,  {n) 

Whenever  the  voyage  insured  is  abandoned  or  broken  up,  by 
a  peril  not  insured  against,  the  insurance  ceases,  (o) 

Because  the  insurers  are  liable  for  the  direct,  immediate,  and 
inevitable  conseqences  of  a  perU  insured  against,  we  should  say 
that  they  were  thus  liable  for  those  consequences,  although 
they  occur  after  the  insurance  has  ceased,  provided  the  injury 
took  place  while  the  property  was  covered  by  the  policy,  (p) 

ij)  Bowen  v.  Hope  Ins.  Co.  20  Pick.  Stewart  u.  Bell,  5  B.  &  Aid.  2.38;  Wads- 

275  ;  Union   Ins.    Co.  u.  Tysen,  3  Hill,  worth   i>.   Pacific   Ins.  Co.  i  Wend.  33 ; 

118.  Osacar   v.   Louisiana  State   Ins.    Co.  17 

(/c)  Waplcs  V.  Eames,  2  Sti'a.  1243.  Mart.  La.  386. 

(/)  Bill  V.  Mason,  6  Mass.  313.     By  ar-         (n)  Sparrow  v.  Caruthcrs,  2  Stra.  1236. 

•ival   is   meant    the   reaching    the  usual  But  see  Langloie  v.  Brant,  cited  2  B.  & 

place   of  unloading.      Samuel   v.   Royal  P.  434,  note.     If  he  merely  liires  a  lighter 

Exch.  Ass.   Co.   8  B.  &  C.  119;  Anger-  and  pays  for  it  himself,  the  risk  continues 

stein  u.  Bell,  Park  Ins.  45  ;   Meigs  w.  Mu-  till  the  goods  arc  landed.     Eucker  t>.  Lon- 

tual  Ins.  Co.  2  Cush.  439  ;   Whitwell  v.  don  Ass.  Co.  2  B.  .&  P.  432,  note ;  Hurry 

Han-ison,  2  Exch.  127  ;  Dickey  v.  United  v.  Royal  Exch.  Ass.  Co.  2  B.  &  P.  4.30. 

Ins.  Co.   II  Johns.  358  ;   Zacharie  v.  Or-  See  Strong  v.  Natally,  4  B.  &  P.  16;  Low 

leans  Ins.  Co.  17  Mart.  La.  637  ;  Gray  v.  v.  Davy,  5  Binn.  595. 
Gardner,  17  Mass.  188.    If  a  vessel  arrives         (o)  Brown  u.  Vigne,  12  East,  283. 
a  mere  wreck,  she  cannot  be  said  to  have         (p)  Knight  «.  Faith,  15  Q.  B.  649.     See 

been  in  safety  a  moment.     Shawe  v.  Eel-  Meretony  v.  Dunlope,  cited  1  T.  E.  260 ; 

ton   2  East,  109.  Eurneaux  i".  Bradley,  2  Marsh.  Ins.  584. 

I'm)  Matthie   p.   Potts,  3  B.  &  P.  23; 


368  THE  LAW  OF   CONTKACTS.  [BOOK  m. 

SECTION    V. 

OF   OPEN  AND   OP   VALUED   POLICIES. 

A.  —  Of  Open  Policies. 

As  wager  policies  are  now  void  both  in  England  and  in  this 
country,  the  insured  must  have  at  risk  some  interest  in  the 
subject  of  insurance,  (q)  This  may  be  any  legal  or  equitable 
interest  whatever,  if  it  be  such  that  the  peril  against  which  the 
insurance  is  made,  would  cause  a  pecuniary  loss  to  the  insured 
by  its  immediate  and  direct  effect,  (r) 

If  the  policy  does  not  state  the  value  of  the  propei-ty  insured, 
as  agreed  upon  by  both  parties,  this  value  must  be  proved  by 
evidence  after  the  loss  occurs.     Such  a  policy  is  called  an  open 

POLICY. 

A  policy  may  be  made  and  delivered  which  as  yet  covers  no 
property ;  because  it  may  provide  that  the  property  to  be  in- 
sured under  it  shaU  be  defined  and  ascertained  by  statements 
to  be  subsequently  and  at  various  times  indorsed  upon  the  pol- 
icy, (s)  Such  a  policy  is  sometimes  called  an  open  policy,  but 
more  often  a  "  running  policy."  The  insured  by  such  a  policy 
has  no  right  to  make  an  indorsement  which  conflicts  with  the 
body  of  the  policy,  (t)  It  has  been  held,  that  these  indorse- 
ments are  to  be  regarded  as  so  many  contracts  of  insurance ; 

(7)  Amory   v.   Gilraan,   2    Mass.    13  ;  Ralli   v.    Janson,   6  Ellis    &  B.  422,  36 

Stetson  V.  Mass.  Ins.Co.4  Mass.  336 ;  Lord  Eng.  L.  &,  Eq.  198. 

V.  Dall,  12  Mass.  118;  King  v.  State  Ins.         {()  Entwisle  v.  Ellis,  2  H.  &  N.  549. 

Co.   7    Gush.    10;  Alsop  v.  Commercial  But  the  insurers  may  agree  to  alter  the 

Ins.  Co.  1   Sumner,  464.     By  statute  19  terras  of  the  contract  by  the  indorsement. 

Geo.   2,  u.  37,  wager  policies   are   made  Kennebec  Co.  y.  Augusta  Ins.  Co.  6  Gray, 

illegal.  204.     Though  it  seems  that  if  the  indorse- 

(r)  Lucena  w.  Craufurd,  .^B.  &P.  302;  ment  alters  the  policy,  the  fact  that  the 

Craufurd  v.  Hunter,  8  T.  R.  13 ;  Stirling  underwriters  place  their  initials  to  the  in- 

V.  Vaughan,  U    Bast,  619;    Hancox    v.  dorsement  is  not  conclusive  evidence  of 

Eishing  Ins.  Co.  3  Sumner,  140 ;  Fireman's  their  assent  to  the  alteration.     Entwisle  v. 

Ins.  Co.  V.  Powell,  13  B.  Mon.  311  ;  Wa-  EUis,  supra.     The  policy  and  the  indorse- 

ters  V.  Monarch  Ins.  Co.  5  Ellis  &  B.  870  ;  ment  should  be  construed  together  unless 

Wilson  V.  Martin,  1 1  Exch.  684 ;   Rice  v.  they  cannot  be  reconciled,  in  which  case 

Tower,  1  Gray,  426.  the  indorsement  should  govern.     Protec- 

(s)  Langhorn  D.  Cologan,  4  Taunt. 330 ;  tion   Ins.    Co.    v.  Wilson,  6  Ohio  State, 

Neville  V.  Merch.  Ins.    Co.  17  Ohio,  192  ;  553. 
Newlin  v.  Ins.  Co.  20  Penn.  State,  312; 
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and  generally  speaking,  the  insurers,  by  an  open  policy  on  mer- 
chandise to  be  shipped  by  a  certain  route,  are  obliged  to  insure 
all  shipments  made  to  the  insured  by  that  route,  if  duly  in- 
dorsed,  wilh  due  information  to  the  insurers  of  the  circum- 
stances they  are  entitled  to  know.  But  it  is  also  true,  that  the 
language  of  the  policy  may  show  that  the  contract  is  not  an 
absolute  one,  but  that  the  underwriters  can  elect  in  each  case 
whether  to  take  the  risk  or  not.  (u) 


B. —  Of  Valued  Policies. 

Where  the  value  of  the  property  insured  is  agreed  upon  by 
the  parties,  and  this  value  is  stated  in  the  policy,  usually  or 
always  by  the  phrase  "  valued  at  $ ,"  such  a  policy  is  called 

a  VALUED   POLICY. 

This  valuation  is  final  and  conclusive  upon  both  parties,  {v) 
It  must  not,  however,  make  the  policy  a  wager  policy,  which 
it  would  do  if  the  property  so  valued  had  no  real  value,  (w) 
But  aU  maritime  property,  —  and  merchandise  far  more  than 
the  ship,  —  may  have  very  wide  limits,  within  which  a  valua- 
tion may  be  honest  and  valid.  And  after  much  adjudication 
on  the  subject  of  valued  policies,  it  may  be  said,  that  a  mere 
exaggeration  of  a  real  and  an  actual  value,  if  it  was  not  enor- 
mous and  out  of  all  proportion  to  the  fact,  would  not  avoid 
the  valuation,  (x)  It  is,  however,  certain  that  a  valuation 
intended  to  cover  an  illegal  interest,  or  to  insure  illegally  in 
respect  to  the  perU,  (y)  or  made  fraudulently,  would  be  void ;  («) 
and  an  excessive  over  valuation  might  be  evidence  of  fraud,  (a) 

(«)  New  Tork  Ins.  Co.  u.  Roberts,  4  Clark  v.  Ocean  Ins.  Co.  16  Pick.  295; 

Duer,  141 ;  E.  Carver  Co.  v.  Manuf.  Ins.  Wolcott  v.  Eagle  Ins.  Co.  4  Pick.  438. 

Co.  6  Gray,  214;  Hartshorn  w.  Shoe  &  L.  (x)  Alsop   v.  Commercial    Ins.  Co.  1 

Dealers  Ins.  Co.  15  Gray,         ;  Orient  Ins.  Sumner,  473;    Robinson   v.  Manuf.  Ins. 

Co  V.  "Wright,  23  How."401  ;  Sunlns.Co.  Co.  1  Met.  143;  Irving,  v. Mauning,  1  H. 

V.  Wright,  id.  412;  Edwards  v.  St.  Louis  L.  Cas.  304,  6  C   B.  419. 

Ins.  Co.  7  Misso.  382 ;   Douville  u.  Sun  (y)  See  supra. 

Ins.  Co.  12  La.  An.  259.  (z)  Gardner  v.  Col.  Ins.  Co.  2  Cranch, 

(w)  Hodgson  t!.  Mar.  Ins.  Co,  5  Cranch,  C.  C.  650;  Ocean  Ins.  Co.  v.  Fields,  2 

100,  6  Cranch,  206;  Miner  v.  Tagcrt,  3  Story,  77;    Hersey  n.  Merrimack  Co.  Ins. 

Binn.   204;  Coolidge  v.  Glo^cester  Ins.  Co.  7    Foster,   155;  Protection  Ins.   Co. 

Co.   15   Mass.  341;    Feise  c/.  Aguilar,  3  u.  Hall,  15  B.  Mon.  411 ;  Catron  «.  Tenn. 

Taunt.  506.  Ins.  Co.  6  Humph.  185;  Haigh  v.  DeLa 

(w)  Lewis    V.  Rucker,  2  Burr.   1171;  Cour,  3  Camp.  319. 


(a)  See  cases  in  note,  supra. 


VOL.   II. 


24 


370  THE  LAW  OE  CONTKACTS.  [BOOK  III 

A  valuation  in  one  policy  has  no  influence  in  determining  the 
value  of  the  same  thing,  as  it  is  insured  by  other  insurers,  (b) 

If  an  insured  owns  only  a  certain  proportion  or  share  of  the 
property  insured,  a  general  valuation  vidE  be  held  to  be  a  valu- 
ation of  that  share,  (c)  unless  otherwise  stated  or  implied  in 
the  policy,  (d)  But  if  the  valuation  be  of  goods,  all  of  which 
are  included  in  the  valuation,  and  a  part  only  is  put  on  board 
and  at  risif ,  the  valuation  applies  to  that  part  only  pt'o  rata,  (e) 
The  policy  may  provide  for  any  of  these  cases ;  but  without 
such  provision,  a  valuation  of  the  whole  subject-matter  will  be 
regarded  as  a  valuation  of  the  insured's  whole  interest  in  it, 
including  the  premium  he  pays.  (/) 

The  valuation  is  often  apphed  to  a  ship,  and  not  unfrequently 
to  the  freight,  or  to  the  cargo  ;  and  sometimes  to  an  insurance 
of  profits  under  that  name,  although  more  frequently  the  pro- 
fits are  included  in  a  valuation  of  the  goods,  (g)  If  freight  be 
valued,  the  valuation  is  held  as  that  of  the  freight  of  a  full 
cargo  ;  and  where  a  part  only  is  at  risk,  the  valuation  applies 
only  ^ro  rata.{h)  If  profits  are  valued,  and  the  goods  are  lost, 
the  English  courts  seem  to  require  proof  that  there  would  have 
been  some  profit,  had  they  arrived  safely,  and  then  the  valua- 
tion comes  in.  [i]  Our  courts,  however,  hold,  that  the  loss  of 
goods  carries  necessarily  a  loss  of  profits,  and  the  valuation  of 
profits  then  takes  effect,  without  any  evidence  that  there  would 
have  been  any  profits,  [j) 

(li)  Hiirginson  v.  Dall,  13  Mass.  96.  (/)  Brooks  v.  Oriental  Ins.  Co.  7  Pick. 

(c)  Ftisc  t'.  Agiiilar,  3  Taunt.  406.  259;  Mayo  v.  Jlaine  Ins.  Co.   12  Mass. 

(d)  Uumas  v.  Jones,  4  Jlass.  647 ;  2.')9 ;  Miiitum  u.  Columbian  Ins.  Co.  10 
Mayo  f.   Maine  Ins.  Co.   12  Mas.s.  259;  Johns.  75. 

Murray  u.  Columbian  Ins.  Co.  11  Johns.  (17)   See  cases  sujira,  p.  362,  note  (g) 

302.  (/,)  Forbes   v.  Aspinall,  13  East,  323; 

((?)  Forbes  V.  Aspinall,  13  Ea«t.    323  ;  Wolcott  v.  Eagle  Ins.  Co.  4  Pick.  429. 

Wolcott  «.  Eagle  Ins.  Co.  4  Pick.  429;  {i)  Hodgson  u.  Glover,  6  East,  316. 

Clark  V.   Ocean   Ins.  Co.  16  Pick,  295;  [j)  Patapsco  Ins.  Co. !).  Coulter,  3  Pet. 

Mutual  Ins.  Co.  <-■.  ilunro,  7  Gray,  249.  222. 
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SECTION   VI. 

OF     DOUBLE     INSURANCE. 

That  is  a  double  insurance,  where,  by  different  policies,  the 
same  interest  of  the  same  parties  in  the  same  subject-matter, 
is  insured  against  the  same  risks ;  and  it  is  over-insurance  if 
the  whole  amount  insured  by  all  the  policies  exceeds  the  whole 
value  of  the  property  insured. 

The  marine  policies  of  this  country  usually  contain  a  clause 
which  however  varied,  has,  and  is  intended  to  have,  this  effect; 
that  if  there  be  any  prior  insurance,  the  insurer  shaU  be  liable 
only  for  so  much  of  the  property  as  the  prior  insurance  leaves 
uninsured,  (k)  Possibly  the  law  might  now  construe  successive 
policies  without  this  clause  ;  but  the  clause  was  introduced  be- 
cause it  seemed  then  to  be  law,  that  all  the  policies  attached  to 
all  the  property  pro  rata.  And  if  either  insurer  paid  the  whole 
loss,  or  more  than  his  proportion,  he  might  recover  from  the 
other  insurers  the  share  they  were  bound  to  pay. 

If  policies  are  simultaneous,  they  certainly  attach  to  the 
whole  property  aU  at  once  and  aU  alike  ;  (Z)  and  they  are  some- 
times expressly  declared  to  be  simultaneous  that  they  may  so 
attach.  But  if  this  be  not  expressly  declared,  and  the  policies 
bear  date  on  the  same  day,  the  court  wiU  inquire  into  fractions 
of  the  day,  in  order  to  ascertain  which  is  prior  and  which  is 
subsequent ;  and  only  when  this  cannot  be  ascertained  would 
they  be  held  to  be  simultaneous,  (m) 

Priority  under  this  clause,  means  priority  in  effecting  the  in- 
surance, and  not  priority  in  the  beginning  of  the  risk ;  and  for 
this  purpose,  the  contract  may  be  shown  to  have  been  made  at 
another  time  than  its  written  date,  (n) 

(k)  Whiting  «.  Independent  Ins,  Co.  15  475  ;  Wiggin  v.  Suffolk  Ins.  Co.  18  Pick. 

Md.  297  ;  Peters  v.  Delaware  Ins.  Co.  5  145. 

S.  &  R.  473  ;  American  Ins.  Co.  v.  Gris-  (tn)  Cases  in  preceding  note  and  Brown 

wold   14  Wend.  399.  u.  Hartford  Ins.  Co.  3  Day,  58. 

(/)'  Potter  V.  Mar.  Ins.  Co.  2  Mason,  ()i)  Loo  v.  Mass.  Ins.  Co.  6  Mass.  208 
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If  the  first  policy  covers  the  whole  property  for  a  part  of  the 
time  diiring  which  the  second  policy  should  attach,  the  first 
policy  is  suspended  until  the  second  policy  ceases  to  attach,  and 
then  the  first  policy  attaches,  (o) 

If  many  policies  attach  to  property  when  they  are  made, 
and  the  property  is  afterwards  diminished  in  value  below  the 
amount  of  them  all,  the  weight  of  authority  seems  to  be  in 
favor  of  discharging  the  latest  policy,  then  the  one  next  before 
it,  and  so  on  as  the  property  lessens,  (p)  But  doubts  have  been 
expressed  on  good  reasons,  whether  if  there  be  a  diminution  in 
the  property  after  all  the  policies  have  attached,  this  diminu- 
tion should  not  be  distributed  among  them  aU,  pro  rata,  (q) 

If  policies  provide,  as  they  sometimes  do,  that  they  shall  be 
null  and  void,  if  any  other  insurance  on  the  same  property  be 
made,  unless  notice  thereof  is  given  to  the  company,  and  the 
same  is  mentioned  or  indorsed  upon  the  policy,  (r)  and  such 
other  insm-ance  is  made,  and  not  notified,  this  clause  wiU  not 
take  effect  if  this  other  insurance  be  void  from  any  cause.  (5) 
And  although  there  is  not  in  general  any  double  insurance,  if 
the  insurances  are  made  by  different  parties  on  different  inter- 
ests, in  the  same  subject-matter,  {t)  yet  if  two  or  more  persons 
are  insured  jointly  on  the  same  property,  and  the  policy  provides 
that  it  shaU  be  void  in  case  of  subsequent  over-insurance,  this 
clause  takes  effect  if  either  of  the  insured  make  this  over-in- 
surance, (m) 

Policies  sometimes  contain  special  clauses  and  provisions  in 
respect  to  the  effect  of  double  insurance  or  over-insurance,  (v) 

(0)  Kent  V.  Manuf.  Ins.  Co.  18  Pick.  19.  2  Watts  &  S.  506.     But  see  Carpenter  v. 

(p)  Am.  Ins.  Co.  v.  Griswold,  U  Wend.  Providence  Ins.  Co.  16  Pet.  495. 

399.  (()  Godin  v.  Royal  Exch.  Ass.  Co.  1 

(7)  Am.  Ins.  Co. !).  Griswold,  14  Wend.  Burr.  489  ;   Warder  v.  Horton,  4  Binn. 

399,  per  Traci/,  Senator ;  2  Phillips  Ins.  ^  529. 

1261.    See  2  Parsons,  Mar.  Law,  98,  where  (w)  Mussey  u.  Atlas  Ins.  Co.  4  Kern.  79. 

this  question  is  discussed  at  length.  (y)  As  that  the  policy  is  Toid  in  case  of 

(r)  Pendar  u.  Am.  Mut.  Ins.   Co.  12  a  subsequent  insurance  unless  the  insurers 

Cuah.  469.  are  notified  of  it  with  all  reasonable  dili- 

(s)  Jaclison  v.  Mass.  Ins.  Co.  23  Pick,  gence.     Mellen  v.  Hamilton  Ins.   Co.  5 

418;  Hardy  v.  Union  Ins.  Co.  4  Allen,  Duer,  101,  17N.  Y.  609.     Or,  unless  such 

217 ;  Clark  v.  New  England  Ins.  Co.    6  insurance   is  assented   to   by  the   under- 

Cush.  342 ;  Jackson  v.  Farmers  Ins.  Co.  writer.      Hale  u.  Mechanics  Ins.   Co.  6 

5  Gray,  52;  Stacey  v.  Franklin  Ins.  Co.  Gray,  169. 
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SECTION   VII. 


OF   RE-INSUEANCE. 


Any  person  who  is  an  insurer  of  property,  and  therefore  liable 
for  its  loss,  whether  as  the  insurer  under  a  poUcy,  or  as  common 
carrier,  or  in  any  other  way,  has  an  interest  in  the  policy  for 
which  he  may  cause  himself  to  be  insured. 

This  is  sometimes  done  by  insurers  who  wish  to  divide  their 
risks,  or  for  any  reason  to  be  rid  of  a  risk.  It  is  most  commonly 
done  by  insurance  companies  that  wish  to  wind  up  their  affairs, 
and  for  this  purpose  to  cast  off  all  their  responsibilities,  (w) 

Re-insurers  may  make  any  defence  in  a  suit  on  the  policy, 
which  the  original  insurers  could  have  made  in  such  a  suit ;  (x) 
and  it  has  been  held,  that  if  an  insurer  defends  against  an 
action  on  the  policy  brought  by  the  original  insured,  he  may 
recover  from  the  re-insurer,  not  only  the  loss  he  has  to  pay,  but 
the  costs  and  expenses  of  his  defence,  unless  the  re-insurer 
neither  expressly  nor  impliedly  authorized  the  defence,  or  un- 
less he  can  show  that  there  was  no  ground  for  it  whatever,  (y) 


SECTION    VIII. 

OE  THE  RISKS  INSURED   AGAINST. 

A.  —  General   Rules. 

The  marine  policies  used  in  the  United  States,  enumerate 
the  perils  against  which  they  insure.     These  are  usually  perils 

Iw)  Reed!;.  Oole,  3  Burr.  1512;  Union         {x)  New  York  Ins.  Co.  v.  Protection 

Ins   Co.  V.  Commercial  Ins.  Co.  2  Curtis  Ins.  Co.  1  Story,  458. 
J   C   524   19  How.  318;  Mercantile  Ins.         (,(/)  New  York  Ins.  Co.  v.  Protection 

Co.  V.  State  Ins.  Co.  25  Barb.  319  ;  New  Ins.  Co.  1  Story,  458 ;  Hastie  v.  De  Peyg. 

Yoi-k  Bowery  Ins.  Co.  v    New  York  K.  ter,  3  Caines,  190. 
Ins   Co.  17  Wend.  359. 
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of  the  sea,  fire,  barratry,  theft,  robbery,  piracy,  capture,  arrests, 
and  detentions.  Before  considering  them  specifically,  some 
remarks  should  be  made  of  the  general  responsibility  of  in- 
surers, and  the  limits  to  this  responsibility. 

The  insured  has  no  claim  for  any  loss  directly  caused  by  his 
own  personal  wrong-doing ;  for,  as  Pothier  expresses  it,  "  I  can- 
not validly  agree  with  any  one  that  he  should  charge  himself 
with  the  faults  that  I  shall  commit."  (z)  Some  question  may 
arise  when  the  wrong-doing  is  that  of  the  agents  of  the  in- 
sured. It  is  quite  certain  that  insurers  would  not  be,  on  gen- 
eral principles,  liable  for  a  loss  which  was  caused  by  the  wrong- 
doing, or  by  the  mistake,  incapacity,  or  negligence  of  the 
master  or  crew  employed  by  the  insured,  (a)  It  is,  however, 
equally  certain,  that  many  if  not  most  maritime  losses  are 
caused,  in  a  greater  or  a  less  degree,  by  the  ignorance  or  care- 
lessness of  the  master  or  crew,  and  that  the  insurers  are  held 
ill  such  cases.  It  seems  now  to  be  generally  considered,  in 
England  and  in  this  country,  that  where  the  loss  is  caused  by 
a  peril  insured  against,  the  negligence  of  the  master  or  crew 
which  exposes  the  property  to  this  peril,  was  only  the  remote 
cause  of  the  loss,  and  therefore  does  not  destroy  the  liability 
of  the  insurers.  But  questions  on  this  subject  are  difficult, 
and  the  cases  are  very  numerous  and  irreconcilable,  (b)  Un- 
doubtedly the  general  principle,  that  a  principal  is  answerable 

{z)  See    Emerigon,  c.    xii.  b.   H   §   1,  Sadler,  5  M.  &  W.  415,  8  M.  &  W.  895; 

Meredith  ed.  290  ;  Skidmore  c.  Desdoity,  Redman   v.  AVilson,   1+   M.  &   W.  476; 

2  Johns.  Cas.  77;   Goix  v.   Knox,  1    id.  Watersy.  Merchants  Ins.  Co.  llPet.213; 

3.37  ;    Chandler  v.  Worcester  Ins.   Co.  3  Williams  r.  Suffolk  Ins.  Co.  3  Snmner, 

Cush.  328.     But  see  Thompson  v.  Hop-  276;  Nelson  v.  Suffolk  Ins.  Co.  8  Cush. 

per,  6  Ellis  &  B.  937,  Ellis  B.  &E.10J8.  496;    Perrin   v.   Protection   Ins.   Co,   11 

(a)  Rosetto  v.  Gurncy,  11  C.  B.  176;  Ohio,  147.  Tlic  difficnlty  arises  in  detcr- 
IlimBly  v.  Stewart,  1  Brev.  209  ;  Vos  v.  minins;  ivhich  is  the  proximate  caii.^e,  and 
United  Ins.  Co.  2  Johns.  Cas.  187  ;  Goix  the  case  of  Waters  ;;,  Merchants  Ins.  Co. 
V.  Low,  1  Johns.  Cas.  341  ;  Andrews  u.  siiiira,  shows  the  difficulty  of  rightly  de- 
Essex  Ins.  Co.  3  JNIason,  6.  termining  this  question.     In  that  case  two 

(6)  The  earlier  cases  leave  the  question  questions  were   raised,  first,  whether  the 

in   some  doubt,  but  the   principle  seems  underwriters  were  liable  for  a  loss  occa- 

well  settled  by  the  later  authorities,  that  sioned  by  the  barratry  of  the  master  and 

if  the  loss  is  caused  by  "  peril    insured  crew  ;  and  second,  wiicthcr  they  were  lia- 

ii;;ain3t,  the    underwriters    are    liable,   al-  ble  for  a  loss  oia'asioned  l>y  the  nculigenco 

lliougii  the  remote  caitse  is  the  negligence  of  the  same  persons.     There  seems  to  be 

of  the  master  and  crew,  wliether  liarratry  no  reason  why  the  same  rule  should   not 

be    insured    against   or   not.      Walker  v.  apply  to  botli  class  of  eases,  but  the  court 

Maitland,    5    B.    &   Aid.    171;    Shore  u.  held  that  it  did  not. 
Bentall,  7  B.   &   C.  798,    a. ;    Dixon  v. 
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for  the  acts  of  his  agent,  or  a  master  for  the  acts  of  his  servant, 
only  where  the  acts  are  done  in  the  actual  exercise  of  the 
agency  or  service,  would  have  some  application  to  contracts 
of  insurance.  Therefore  the  owner  would  not  be  responsible 
for  any  personal  crime  or  wrong-doing  committed  by  an  agent 
outside  of  his  agency,  nor  lose  his  claim  on  the  insurers  for  a 
loss  arising  from  it. 

It  is  another  universal  rule,  that  insurers  are  not  responsible 
for  losses  which  are  not  caused  by  extraordinary  risks ;  for  a 
vessel  is  not  seaworthy  which  cannot  safely  encounter  ordinary 
maritime  risks,  (c)  So  also  insurers  are  not  liable  for  ordinary 
leakage  or  breakage,  (d)  or  wear  and  tear,  (e) 

It  is  another  rule,  that  insm-ers  are  not  liable  for  property 
destroyed  by  the  effect  of  its  own  inherent  deficiencies  or  ten- 
dencies, (/)  unless  these  tendencies  are  made  active  and  de- 
structive by  a  peril  insured  against.  Thus,  if  hemp,  which 
was  dry  when  laden,  be  afterwards  wet  by  a  peril  of  the  sea, 
and  by  reason  of  such  wet  ferments,  or  rots,  or  burns,  the 
insurers  would  be  liable,  not  only  for  the  hemp,  (§■)  but  for  the 
ship  or  cargo,  if  desti-oyed  by  the  burning  hemp. 

It  is  another  rule,  that  insurers  are  not  liable  for  a  loss 
caused  by  a  violation  of  the  laws  of  the  country  where  the 
insurance  was  made,  even  if  they  expressly  agree  to  be  thus 
liable  ;  because  such  a  contract  would  be  void  for  illegality.  (A) 
Nor  are  they  liable  for  a  violation  of  the  laws  of  a  foreign 
cguntry  respecting  revenue  and  trade,  unless  there  be  evidence 
from  the  policy  itself,  or  from  notice  to  them  or  Isnowledge  by 
them,  that  it  was  the  intention  of  the  insured  to  incur  this 
peril.  Then  they  are  liable,  because  they  can  lawfully  make 
such  a  contract,  if  they  choose  to  do  so.  (i)  Policies  often  con- 
tain a  warranty  against  prohibited  trade.  (J) 

(c)  Crofts  V.  Marshall,  7  Car.  &  V.  597  ;  (A)  See  Gray  v.  Sims,  3  Wash.  C.  C. 

Barncwall  v.  Church,  I  Caines,  234  ;  Coles  276  ;  Farmer  v.  Legg,  7  T.  R.  186. 

V.  Mar.  In.«.  Co.  3  Wash.  C.  C.  159.  {i)  Pollock  v.  Babcock,  6  Mass.  234; 

(rf)  Benecke,  Phil.  cd.  443.  Lever   v.   Fletcher,   Park    Ins.   313  ;  Au- 

(c)  Fisk  V.  Commercial  Ins.  Co.  18  La.  drcws  ;'.  E,,sex  Ins.  Co.  3  Mason.  18. 

77  :  Coles  V.  Marine  Ins.  Co.  3  Wash.  C.  ( /)  Andrews  v.  Essex  Ins.  Co.  3  Ma- 

C.   159;  Dupeyre  y.  Western  lus.  Co.  2  sou,  17;  Kichardson  v.  Maine  Ins.  Co.  6 

Kob.  La.  457.  Mass.   102;  Parker  v.  Jones,  13  id,  173; 

(/)  Emerigon,  c.  12,  §  9,  Meredith  ed.  Cliurch  v.  Hubbart,  2  Cranch,  232;  Hig- 

3j]_  ginson  v.  Pomeroy,  U  Mass.  104. 

{(/]  Boyd  V.  Dubois,  3  Camp.  133, 
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If  there  be  an  actual  violation  of  a  foreign  law  without  the 
knowledge  or  the  fault,  either  of  the  owner  or  his  agents,  the 
insurers  may  still  be  responsible.  As  if  the  master  and  crew 
did  not  know,  and  had  no  sufficient  means  of  knowing,  that  a 
blockade  existed,  or  that  laws  or  orders  had  been  made,  of 
which  their  ignorant  violation  had  subjected  the  ship  to  seizure 
and  condemnation,  (k) 

The  general  clause,  "  all  other  perils  "  is  added  in  our  Amer- 
ican policies,  but  it  is  restricted  in  its  extent  and  operation  to 
perils  of  a  like  kind  with  those  which  are  enumerated.  (/)  If 
goods  are  damaged  by  actual  contact  with  sea-water,  the  un- 
derwriters are  certainly  liable  ;  (m)  and  we  think  that  they  are 
equally  Liable,  if  a  part  is  damaged  by  sea-water,  and  the  vapor 
and  gases  arising  from  it  injure  another  portion,  (w)  unless  the 
policy  contains  the  clause  that  the  underwriter  shall  be  exempt 
from  loss  of  this  kind,  (o)  If  a  vessel  is  stranded  and  injury  is 
done  thereby,  this  is  a  loss  within  the  policy,  unless  it  happens 
in  the  usual  course  of  navigation,  as  where  a  vessel  is  destined 
to  a  tide  harbor,  where  she  expects  to  take  the  ground  when 
the  tide  ebbs,  (p) 

If  a  ship  is  not  heard  from,  it  will  be  presumed  after  a  reason- 
able time  that  she  has  perished  by  a  peril  of  the  seas,  (q) 


(k)  See  Wood   v.  New  Enfcland   Ins.  porter,  203 ;  Cogswell  v.  Ocean  Ins.  Co. 

Co.  U  M;iss.  .31  ;  Archibald  v.  Mercantile  18  La.  84. 

Ins.  Co.  3  Pick.  70;  Parker  d.  Jones,  13  («)    Montoya   v.   London  Ass.   Co.   6 

Mass.  17.).  Exch.  451,  4  Enc:,  L.  &  Eq.  500;  Ran- 

(/)   CuUen   ".  Butler,  5  M.  &  S.  461;  kin   u.  Am.  Ins. 'Co.   1    Hall,  619.     Bat 

Phillips  r.  Barber,  5  B.  &  Aid.  161  ;  Per-  see  contra,  Baker  v.  Manuf.  Ins.  Co.    14 

rin  t>.  Protection  Ins.  Co.  11   Ohio,  147;  Law  Rep.  203.     An  examination  of  the 

EUery  v.  TSkw  England  Ins.  Co.  8  Pick,  papers  in  this  case  makes  it  questionable 

14  ;  Dcvaux  v.  J'Aiison,  5  Binrj.  N.   C.  whether  the  court  decided  this  point. 

519;    Butler  c.    Wildraan,  3   B.  &  Aid.  (o)  Leftwitch  v.  St.  Louis  Ins.  Co.  5 

398;  Jones   c.  Xicholson,  10  Exch.   28;  La.  An.  706. 

Moses  V.  Sun  Ins.  Co.  1  Duer,  159  ;  Cald-  (  p)  Magnus  v.  Buttcmer,  11  C.  B.  876  ; 
well  V.  Si.  Li.uis  Ins.  Co.  1  La.  An.  85;  Potter  v.  Suffolk  Ins.  Co.  2  Sumner,  197. 
Pei-kins  r.  Nrw  Enfiland  Ins.  Co.  12  Mass.  And  even  then  if  the  injury  is  caused  by 
214;  Kiirhctte  r.  Siafe  Ins.  Co.  3  Bosw.  unusual  sea  or  whether  the  underwritei-s  are 
190;  Bo  I'cau  i\  lius.sell,  1  Brev.  441;  liable.  Fletcher  !•.  Iiifjlis,  2  B.  &  Aid.  315. 
Goix  V.  Knox,  1  Johns.  337;  Skidmore  (7)  Gordon  v.  Bownc,  2  Johns.  150; 
V.  Desdoily,  2  Johns.  Cas.  77  ;  Marry  v.  Brown  v.  Ncilson,  1  (,'aincs,  525  ;  Patter- 
Sim  Ins.  (''»    II  La.  An.  748.  son   c.   Black,   2  Marsh.    Ins.    781;  Kos- 

(m)  Baker  v.  Jlanuf.  Ins.  Co.  Sup.  Jnd.  terr.  Reed,  6  B.  &  C.  19  ;  Green  v.  Brown, 

Ct.  Mass.   March  T.   1851,  14  Law  Re-  2  Stra.  1199. 
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B.  —  Of  Fire  Generally. 
Fire  is  generally  mentioned  in  our  printed  policies  among  the 
risks  insured  against.  If  stricken  out  as  is  sometimes  done ;  or, 
■we  think,  if  only  omitted,  it  is  not  a  peril  within  the  policy,  (r) 
If  the  ship  is  insured  against  fire,  and  is  burned  purposely 
by  the  master,  as  the  only  means  of  saving  her  from  capture  by 
a  public  enemy,  the  insurers  are  responsible.  It  would  be  his 
duty  to  the  State  to  burn  her  under  such  ckcumstances,  nor  are 
the  insurers  damaged  thereby  if  they  insure  against  capture,  (s) 
If  they  do  not  insure  against  capture,  it  may  not  be  certain  that 
the  insurers  would  be  responsible. 

C. — Of  Collision. 

Injury  by  collision  has  given  rise  to  a  peculiar  question  in  the 
law  of  insurance.  We  have  seen,  in  the  chapter  on  the  law  of 
shipping,  that  if  a  vessel  colliding  with  another  is  in  fault,  she 
is  obliged  to  pay  for  the  damage  done  to  the  other  vessel,  and 
that  where  the  two  colliding  are  equally  and  wholly  without 
fault,  the  loss  rests  where  it  falls.  Bat  that  exceptional  laws 
in  some  ports  divide  the  loss  between  the  vessels.  If  a  vesse> 
thus  innocent  is  but  slightly  injured,  but  is  obliged  to  pay  a 
heavy  sum  by  reason  of  this  rule  of  division,  are  the  insurers 
liable  for  the  amount  thus  paid,  as  for  a  loss  by  a  peril  of  the  sea. 
It  has  been  held  in  this  country  that  they  were  so  liable ;  [t)  but 
English  adjudication,  {u)  and  recent  decisions  in  this  country, 
would  lead  to  the  conclusion  that  the  insurers  are  only  liable 
for  the  damage  done  to  the  vessel  insured,  (v) 

J).  — Of  Theft  or  Robbery. 

By  the  usual  phraseology  of  our  policies,  insurers  are  liable 
for  losses  arising  from  all  acts  which  amount  to  piracy  or  rob- 

(r)  See  ante,  p.  307.  Co,  13  Barli.  234 ;  Sherwood  v.  Gen.  Mut. 

(s)   Gordon   v.   Kimmin<;ton,   1    Tamp.  Ins.  Co.  1  Blatclif.  C.  C.  251. 

123;  Emerigon  Ins.  Meredith  ed.  S.'JO.  (»)    De  Vaiix   v.   Salvador,  4  A.  &  E. 

{t)  Hale  w.  Wa. shin ii ton  Ins.  Co.  2  Story,  420.     See  Thompson  v.  Reynolds,  7  Ellis 

176  ;  Peters  v.  Warren  Ins.  Co.  3  Sumner,  &  13.  172. 

389, 14  Pet.  99  ;  Nelson  y.  Suffolk  Ins.  Co.  (v)    Matthews   v.    Howard   Ins.   Co.  1 

8   dush   477;  Matthews  <;.  Howard  Ins.  Kern.  9;  Gen.  Mut.  Ins.  Co.  i^.  Slierwood, 

14  How.  351. 
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bery,  (w)  whether  insurance  against  theft  would  make  the  in- 
surers liable  for  a  loss  by  larceny,  may  not  be  certain  ;  but  by 
the  weight  of  American  authority  they  would  be  liable,  (x) 
But  they  would  not  be  liable  for  loss  by  theft  or  robbery  with- 
out violence  from  others  than  the  crew,  if  the  phrase  "  assailing, 
thieves  "  is  used,  and  that  is  now  not  uncommon,  (y) 


E.  —  Of  Barratry. 

As  to  the  meaning  of  this  word,  or  of  what  constitutes  this 
offence,  the  cases  are  in  conflict.  On  the  whole,  however,  we 
are  satisfied  that  three  essentials  are  necessary  to  constitute  bar- 
ratry. It  must  be  a  wrongful  act  wi'ongfully  intended ;  (z)  it 
must  be  done  by  the  master  or  officers  or  crew ;  and  it  must 
be  done  against  the  owner,  (a) 

If  done  by  the  command  or  connivance  of  the  owner,  (6)  or 
even  quasi  owner,  who  has  the  vessel  for  the  time  under  his  con- 
trol and  government,  (c)  or  by  a  master  who  is  sole  owner  of 
the  ship,  (d)  or  has  an  equitable  title  to  her,  it  is  not  ban-atiy.  (e) 
Nor  is  it  so,  if  done  by  the  master  in  any  other  capacity,  as  that 


(w)  See  Nayloi-  v.  Palmer,  8  Exch.  7.39  ; 
Palmer  v.  Naylor,  10  Exch.  382  ;  Ncs- 
bitt  [■.  Ln^liinston,  4  T.  R.  78:!  ;  Dean  v. 
Hornby,  .3  EllLs  &  B.  180;  MuParffo  u. 
New  ()rle.an.s  Ins.  Co.  10  Rob.  La.  20-2. 

(rl  Atlantic  Ins.  Co.  v.  Storrow,  5 
Pai^'e,  285;  Am.  Ins.  Co.  r.  Brvan,  1 
Hill,  2.'),  26  Wcnrl.  .'JBS.  See  also,  De 
Rothschild  V.  Royal  Mail  S.  P.  Co.  7 
Exch.  734  Kent,  3  Comm.  303,  states  the 
law  to  be,  that  an  insurer  is  not  liable  for 
a  theft  by  a  person  on  board  the  vessel 
and  beloii.Liinii'  to  it;  and  he  has  been  fol- 
lowed bv  jMarsball  v.  Naslmlle  Ins.  Co. 
1  Humph.  99. 

(y)  The  tortious  conrersion  and  sale  of 
insured  |ii-o])crty  by  a  United  States  cou- 
Bul  at  a  forei'jn  port,  under  color  of  lcij:al 
proceedinL,^s  atid  claim  of  rip^bt,  are  not  a 
loss  within  this  phrase.  Paddock u.  Com- 
mercial Ins.  Cn.  2  Allen,  93. 

(~)  Src  post,  n.  (/)). 

{n)  In  many  cases  barratry  is  defined 
to  be  a  fraud,  clieat,  or  trick  on  the  part  of 
the  ra]>t  un  auainst  the  interest  of  th.'  own- 
ers. See  Kni.;-lit  ('.  Camhridsc,  1  Stra, 
o81  ;  I'livii  r  Royal  Exeh.  As-.  Co.  7  T. 
R.  50.5;  Lo.kycr  v.  OHley,  1   T.  R.  2.32; 


Wiloocks  '-'.  Union  Ins.  Co.  2  Binn.  574 ; 
Stone  1'.  Natio]ial  Ins.  Co.  19  Pick.  34. 
In  Patapsco  Ins.  Co.  r.  Coulter,  3  Pet. 
222,  many  of  these  cases  were  examined 
by  Mr.  Justice  Johnson,  and  the  points  on 
"whicli  tlicy  turned  ^vcre  shown  not  to  war- 
rant the  lan;i-iiage  used.  The  learned 
judijc  seemed  to  firefer  Emeriij'on's  defini- 
tion, "acting  without  due  fidelity  to  the 
owners." 

{h)  Nutt  I'.  P.ourdieu,  1  T.  R.  323; 
Thurston  r.  Col.  Ins.  Co.  3  Caines,  89; 
W.u-d  r.  Wood,  13  :\I.i3s.  539  ;  Eycrth  v. 
Hannam,  6  Taunt.  375. 

(c)  Pipon  i>.  Cope,  1  Camp.  4.34. 

{d)  Tau'^-ard  i'.  Ltii-inff,  16  Mass.  336; 
Barry  r.  La.  Ins.  Co.  11  Jlart.  La.  630; 
Mariardier  c.  Chesapeake  Ins.  Co.  8 
Cj-aneli,  39.  But  it  seems,  that  a  captain 
who  is  a  ]>art-owner  may  commit  barratry 
at;.iinst  bis  other  part-owners,  and  also 
a^.iinst  a  charterer.  Jones  v.  Nicholson, 
ID  Kxeh.  28;  Stront;-  e.  Martin,  1  Dunl. 
Bell  &  M.  1245.  But  see, -w,/,,,,  Wilson 
V.  Cell    111,.  Co.  12  Cush.  360. 

((')  Barry  e.  La.  Ins.  Co.  11  Mart.  La. 
630. 
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of  supercargo,  consignee,  or  factor.  (/)  But  an  illegal  act  done 
for  the  intended  benefit  of  the  master,  without  his  desire  or 
assent,  may  be  barratry,  because  they  who  do  it  have  no  right 
to  presume  his  assent  to  a  violation  of  law.  (g) 

Policies  frequently  provide  that  the  insurers  do  not  insure 
against  barratry,  if  the  insured  be  owner  of  the  ship,  (h)  The 
reason  of  the  provision  is  this.  The  master  is  appointed  and 
employed  by  the  owner  and  is  his  agent ;  and  the  crew  are  ap- 
pointed by  him  and  are  his  servants.  An  insurance  against  bar- 
ratry, therefore,  where  the  insured  is  owner  of  the  ship,  would 
insure  him  against  the  acts  of  his  own  agent  or  servants.  Such 
a  provision,  therefore,  limits  the  insurance  against  barratry,  to 
a  loss  or  injmy  of  a  cargo  which  is  not  owned  by  the  owner  of 
the  ship,  {i) 

The  policy  of  the  law  and  obvious  justice  demand,  that  the 
owner  and  his  master  shall  use  care  and  diligence  to  prevent 
any  misconduct  of  the  crew  ;  and  if  due  care  was  wanting  and 
might  have  prevented  that  miscondact,  insurers  are  not  liable 
for  a  loss  caused  by  it.  {j) 

F.  —  Of  Capture. 

The  usual  phrase  is  "  against  all  captures  at  sea,  or  arrests, 
restraints,  or  detentions  of  aU  kings,  princes,  and  people."  (k) 
The  word  "illegal"  or  "  unlawful"  is  sometimes  inserted  before 
captures.  "  Capture  "  is  distinguished  from  "  arrest  "  or  "  de- 
tention ; "  capture  being  a  seizure  with  intent  to  keep,  (Z)  while 
arrest  or  detention  is  a  taking  with  intent  to  return  what  is 

(/lEmerigon  e.  12,  s.  3,  Meredith  ed.  {k)  Levy  v.  Merrill,  4  Greenl.  180; 
296  But  if  the  act  is  done  in  his  capacity  Leo  v.  Boardman,  3  Mass.  238  ;  Rhme- 
of  master,  it  is  barratrous  although  he  lander  v.  Ins.  Co.  of  Penn.  4  Cranch,  29; 
mav  fill  other  offices.  Kendrick  v.  Dcla-  Powell  v.  Hyde,  5  Elhs  &  B  607 ;  Oil- 
field 2  Caines,  67;  Cook  v.  Coram.  Ins.  vera  v.  Union  Ins.  Co.  3  Wheat.  183; 
Co  'u  Johns.  40;  Earle  v.  Rowcroft,  8  Rotch  r.  Edie,  6  T.  R.413;  Odhn  y.Ins. 
g^;,(   ,40  Co.  of  Penn.  2  Wash.  C.  C.  312;  Ogden 

(ffi  Eaiie  w.  Rowcroft,  8  East,126.  i>.  N.  Y.  Ins.  Co.  10  Johns.  177. 

d)  Paradise  v.  Sun  Ins.  Co.  6  La.  An.  {I)  Emerigon,   Meridith  cfl.  420  ;  Pow- 

53^  '  ell  V.  Hyde,  5  Ellis  &  B.  607;  Black  «. 

((')  Brown  v.  Union  Ins.  Co.  5  Day,  1.  Marine  Ins.  Co.  11  Johns.  287. 

(j)  Pipon  ('.  Cope,  1   Camp.  434.     See 
Elton  V.  Brogden,  2  Stra.  1264. 
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taken,  (m)  as  by  an  embargo,  (w)  or  blockade,  (o)  or  a  stopping 
for  search,  (p)  "  People  "  means  the  supreme  power  of  a  country 
whatever  that  may  be.  (q) 

If  the  legality  of  the  seizure  determines  the  liability  of  the 
insurers,  this  legality  must  be  determined  by  the  government 
of  the  country  to  which  the  vessel  belongs,  because  it  may  re. 
cognize  or  not  recognize  the  right  of  the  seizing  power  to  make 
the  seizure,  (r) 


G.  —  Of  General  Average. 

What  constitutes  a  claim  of  general  average  has  been  fuEy 
considered  in  the  chapter  on  contracts  of  shipping.  But  this 
claim  may  be  placed  among  the  risks  against  which  insurance 
is  made,  because  if  the  property  insured  be  itself  uninjured,  but 
owes  its  safety  to  the  sacrifice  of  other  property  for  which  it 
makes  contribution  by  way  of  general  average,  this  contribu- 
tion is  unquestionably  a  loss  within  the  policy. 

So  if  insurers  pay  for  a  loss  on  the  sacrificed  property,  they 
acquire  by  this  payment  all  the  right  which  the  owner  of  the 
property  sacrificed  has  to  claim  contribution.  Usually,  in  prac- 
tice, the  insured  whose  property  is  sacrificed,  claims  and  receives 
the  contribution  to  which  he  is  entitled,  and  then  claims  of  the 
insurers  only  the  balance.  But  it  seems  now  to  be  settled, 
that  the  insured  may  claim  of  the  insurers  his  whole  loss  by 
sacrifice,  and  transfer  to  them  his  claim  for  contribution ;  and 
the  right  to  do  this  might  be  important  to  the  insured,  if  the 
contributors  were  insolvent  or  inaccessible,  (s) 

Insurers  are  liable  for  a  general  average,  when  they  insure 
against  that  peril  or  loss  to  avert  which  the  sacrifice  was  made ; 
for  a  loss  by  contribution  is  regarded  as  a  loss  by  that  very 

(m)  See  Olivcra  u.  Union  Ins.  Co.  3  (q)    Simpson   v.    Charleston   Tn«.    Co. 

Wheat.    183;    Green   i'.  Young-,  2    Salk.  Dudley,  S.  C.  239 ;  Nesbitt  u.  Lushington, 

444;     Mumford   u.   Phoenix   Ins.    Co.    7  4  T.  R.  783. 

Jolins.  449.  (r)    Williams    v.   Suffolk    Ins.    Co.   3 

(n)  Hotch  V.  Edie,  6  T.  R.  413.  Sumner,  270,  13  Pet.  415. 

(o)  Olivcra  v.  Union  Ins.  Co.  3  Wheat.  (.s)  Ma^'fjrath  v.  Church,  1  Caincs,  196; 

183;  Wilson  v.  United  Ins.  Co.  14  Johns.  Watson  w.   Marine  Ins.  Co.  7  Johns.  62; 

227;    Richardson    u.    Maine   Ins.    Co.   6  Lord  v.  Neptune  Ins.  Co.  10  Gray,  126; 

Mass.  102.  Amory  i>.  Jones,  6  Mass.  318. 

(p)  1  Magens,  67. 
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peril.  Thus,  if  a  cargo  be  insured  with  an  exception  of  war 
risks,  and  the  ship  and  cargo  are  captured  and  Uberated  by  ex- 
pense or  payment,  the  cargo  pays  its  share ;  but  the  insurers 
are  not  liable,  because  the  loss  thus  sustained  is  a  loss  by  the 
excepted  war  risk.  So  it  would  be  if  the  contribution  were  for 
a  loss  caused  by  fire,  or  any  other  risk,  and  this  were  an  ex- 
cepted risk. 

In  the  section  upon  total  loss,  we  shall  see,  that  in  this  coun- 
try a  loss  of  more  than  fifty  per  cent,  of  value  makes  a  con- 
structive total  loss.  If  the  insured  loses  by  a  sacrifice  more 
than  fifty  per  cent.,  and  has  a  claim  for  contribution  which 
would  reduce  his  loss  below  fifty  per  cent.,  he  may  stiU  make 
this  a  constructive  total  loss,  transferring  to  the  insurers  by 
abandonment  his  claim  for  contribution,  (t) 

These  rules  would  not  apply  to  an  insured  who  owned  the 
property  lost,  and  also  other  property,  which,  because  saved, 
must  contribute  to  himself  for  the  loss,  for  he  must  first  allow 
for  this  contribution  from  himself,  and  claim  of  the  insured 
only  for  the  balance,  (u) 

H.  —  Of  Salvage. 

Of  the  general  law  of  maritime  salvage  we  have  fuUy  treated 
in  the  law  of  shipping.  It  does  not  seem  necessary  to  add 
more  in  this  place,  than  that  salvage  claims  are  among  the  risks 
which  insurers  cover  by  insurance.  For  if  property  which  is 
wholly  uninjured,  was  liable  to  destruction  by  a  maritime  peril, 
and  was  saved  by  salvors  who  are  paid  for  their  service  out  of 
the  proceeds,  the  insurers  are  liable  to  the  owners  for  such  pay- 
ment. 

(t)  Moses  u.  Col.  Ins.  Co.  6  Johns.  (w)  Potter  v.  Providence  Ins.  Co.  4 
219;  Forbes  v.  Manuf.  Ins.  Co.  1  Gray,  Mason,  298;  Jumel  w.  Marine  Ins,  Co.  7 
371.     See  contra,  Lapsley  v.  Pleasants,  4    Johns.  412. 
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SECTION   IX. 

OF   TOTAL   LOSS. 

A.  —  Of  actual  Total  Loss. 

The  property  insured  may  be  totally  lost,  in  fact.  This  hap- 
pens only  when  a  ship  is  never  heard  from,  or  is  wholly  de- 
stroyed by  fire,  or  submerged  beneath  the  water.  Even  in  these 
cases,  it  is  not  uncommon  for  parts  which  may  have  an  actual 
value,  to  be  cast  on  shore  or  found  floating.  Such  a  case,  how- 
ever, would  be  called  a  case  of  actual  total  loss,  with  sal- 
vage, (r) 

If  a  vessel  be  abandoned  by  her  officers  and  crew  on  the 
ocean,  without  sufficient  cause,  which,  in  such  case  the  assured 
must  prove,  it  might  be  a  total  loss  to  him,  but  the  insurers 
would  not  be  responsible  for  it.  But  if  a  vessel  was  so  wrecked 
or  injured  that  it  could  not  have  been  brought  into  port,  the 
insurers  are  liable  as  for  a  total  loss,  although  she  continued  to 
float,  and  the  master  and  crew  abandoned  her  without  any  im- 
mediate danger  or  necessity,  (iv) 

B.  —  Of  Constructive  total  Loss,  and  of  Abandonment. 

Where  the  vessel  or  cargo  are  lost,  but  a  valuable  part  re- 
mains in  the  owner's  hands,  or  comes  to  him  afterwards,  either 
by  salvors,  or  by  a  restoration  of  seized  property,  this  cannot  be 
called  an  actual  total  loss.  Formerly,  it  vi^as  the  practice  to 
adjust  it  as  a  partial  loss,  the  insured  giving  the  insurers  credit 
for  whatever  thus  came  into  their  possession.  It  was  found, 
however,  to  be  more  convenient,  and  on  the  whole  more  just,  to 

[v)  See    Eoux  v.    Salvadoi",  3    Bing:.  loss."    The  insurers  are  not,  therefore,  en- 

N.  C.  266  ;  Hagg  t>.  Augusta  Ins.  Co.  7  titled  to  property  as  salvage,  which  was 

How.  605  ;   Murray  v.    Hatch,    6   Mass.  severed  from  the  voyage  by  their  consent, 

465;  Tudor  y.  New  England  Ins.  Co.  12  before  the  loss  took  place.     Mutual  Ins. 

Cush.  554,     The  word  salvage  has  lieeu  Co.  v.  Munro,  7  Gi'ay,  246. 
defined  to  mean  "a  part  or  remnant  of  the         (//■)  Walker  v.  Protccfon  Ins.  Co.  29 

subject    insured   which   survives   a    total  Maine,  317. 
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treat  it  as  a  total  loss ;  and  to  consider  all  the  property  recov- 
ered as  belonging  to  the  insurers,  (x)  This  is  now  the  usual 
practice.  Such  a  loss  is  called  a  constructive  total  loss,  or  a 
technical  total  loss. 

The  property  saved  does  not,  however,  belong  to  the  insurers, 
unless  they  pay  for  a  total  loss,  or  unless  the  owner  transferred 
it  to  them,  (y)  This  transfer  the  owner  makes,  by  what  is  called 
in  insurance  law  an  Abandonment.  And  when  he  has  a  right 
to  make  this  abandonment,  and  makes  it  at  the  right  time  and 
in  the  right  way,  he  thereby  changes  an  actual  partial  loss  into 
a  constructive  total  loss. 

No  one  topic  of  the  law  of  insurance  has  been  more  fertile  of 
difficult  questions,  than  the  law  of  abandonment.  These  ques- 
tions are,  in  general,  when  has  the  insured  the  right  of  aban- 
donment ;  in  what  way  must  he  exercise  this  right ;  what  is  the 
effect  of  abandonment ;  and  what  is  the  effect  of  withholding 
abandonment  ? 

The  policy  sometimes  provides  that  there  shall  be  no  aban- 
donment. This  would  be  intended,  undoubtedly,  to  prevent 
a  partial  loss  from  being  made  a  constructive  total  loss,  and 
would  probably  have  the  same  effect  as  if  the  policy  expressly 
provided  that  there  should  be  no  constructive  total  loss,  (z) 

Much  more  frequently  the  phrase  is  "  against  total  loss 
only."  This,  or  any  equivalent  language,  would,  of  course, 
exclude  all  liability  for  a  partial  loss.  The  question  still  re- 
mains, however,  whether  the  phrase  "  total  loss,"  thus  used, 
means  only  actual  total  loss,  or  includes  constructive  total  loss. 
We  are  disposed  to  think  that  the  better  reasons  and  the  weight 
of  authority  would  exclude  from  such  a  policy  a  constructive 
total  loss.     It  has  not.  however,  been  always  so  held,  (a) 

{x)  There  is  a  difference  of  opinion  as  his  loss  adjusted  as  a  partial  loss  merely, 

to  the  expediency  of  extending  tlie  right  Smith  v.  Manuf   Ins.    Co.  7  Met.  451 , 

of  abandonment.      Some   autliorities  are  Hamilton  v.  Mendes,  2  Bm-r.  1211. 
in   favor   of  restraining   the  right.      See         (z)  See  Barney  ;;.  Maryland  Ins.  Co.  5 

Mitchell  V.  Edie,  1  T.  K.  615  ;  Deblois  v.  Harris  &  J.  139. 

Ocean  Ins.  Co.  16  Pick.  303  ;  Bainbridge  (a)  Until  quite  recently  the  authorities 
ti.  Neilson,  10  East,  343.  But  see  the  re-  have  almost  uniformly  held  that  the  words 
marks  of  Stor^,  J.,  in  Pcele  u.  Merchants  "total  loss  only,"  or  "partial  loss  ex- 
Ins.  Co.  3  Mason,  38.  ccpted,"  or  any  similar  phrase,  excluded  a 

{y}  Tiie  insured  may  always  withhold  constructive  total   loss.     See  Cocking  v, 

an  abandonment  if  he  chooses,  and  have  Eraser,    Park   Ins.    151;    Thompson    v- 
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As  the  purpose  and  effect  of  abandonment  are  to  make  a 
legal  transfer  to  the  insurers  of  the  property  abandoned,  no  per- 
son can  make  this  abandonment  if  he  never  had  the  power  to 
make  this  transfer,  or  if  at  the  time  of  abandonment  he  had  lost 
this  power  by  his  own  voluntary  act,  or  by  a  peril  not  insured 
against,  (b)  This  exception  does  not  apply  where  the  ship  is 
lost  by  a  sale  from  necessity,  (c)  And  if  a  wrecked  ship  be 
abandoned,  and  after  the  abandonment  the  master  sells  the 
ship,  the  sale  will  be  considered  as  a  sale  of  the  property  of  the 
underwriters,  the  master  then  being  and  acting  as  their  agent 
from  necessity,  (d) 

It  is  always  best,  and  is  always  usual,  when  a  claim  is  made 
for  a  total  loss,  to  make  an  abandonment.  It  may  not  be  ne- 
cessary, however,  to  make  one  where  a  wrecked  ship  ceases  to 
be  a  ship,  and  becomes,  to  use  a  phrase  of  Lord  Tenterden,  "  a 
mere  congeries  of  planks  ; "  (e)  or  if  the  ship  has  not  been 
heard  from  for  a  sufficiently  long  time.  (/) 

Where  the  property  insured  has  passed  from  the  persons  in- 
sured, by  a  sale  made  necessary  by  a  peril  insured  against,  it 
may  be  that  no  abandonment  is  necessary  to  found  a  claim 
for  a  total  loss.  But  upon  the  question  whether  a  sale  wiU.  in 
any  case,  take  the  place  of  and  have  the  effect  of  an  abandon- 
ment, and  thus  found  a  claim  for  a  total  loss  which  would  not 
have   existed  had  there  been  no  sale,  the  cases  are  numerous 


Eoyiil  Exch.  Ass.  Co.  16  East,  214 ;  Na-  consider  these  cases  as  directly  opposed  to 

vorie  V.  Haddon,  9   C.   B,  30 ;  Hugf;  v.  the  current  of  authority  in  this  country. 

Augusta  Ins.   Co.  7  How.   595 ;  Morean  For  a  full  discussion  of  this  question,  see 

v.   U.   S.  Ins.  Co.  1  Wheat.  219  ;  Biays  2  Parsons,  Mar.  Law,  .338,  note  2. 

V.   Chesapeake  Ins.  Co.  7  Cranclr,  415;  (b)  Hifrginson  v.  Dall,  13  Mass.   96; 

Saltus  V.  Ocean  Ins.  Co.  14  Johns.  145 ;  Rice  v.  Homer,  12  Mass.  230  ;  Gordon  ti. 

Humphreys  v.  Union  Ins.'  Co.  3  Mason,  Mass.  Ins.  Co.  2  Pick.  249  ;  Smith  v.  Co- 

429;  Depeyster  D.  Sun  Ins.  Co.  17  Barb,  lumbia   Ins.    Co.    17   Penn.    State,  253; 

306,  19  N.  Y.  272  ;  Williams  !'.  Kennebec  Bidwell  t>.  North  Western  Ins.    Co.    19 

Ins,    Co.   31    Maine,   461  ;    Robinson   v.  N.  Y.  179;  Williams  v.  Smith,  2  Caines, 

Commonwealth  Ins.  Co.  3  Sumner,  220 ;  13  ;  Allen  v.  Commercial  Ins.  Co.  1  Gray, 

Murray  v.  Hatch,  6  Mass.  465 ;  Buchanan  154. 

V.    Ocean   Ins.    Co.   6    Cowen,  331.     In  (c)  See  pos(,  note  (9). 

Heebner  v.  Eagle  Ins.  Co.  10  Gray,  131,  (d)  Center    v.   American    Ins.    Co.    7 

where  a  vessel  was  insured  against  "  total  Cowen,  564 ;  Ruckmaa  u.  Merchants  Ins. 

loss  only,"  the  court   held,   that   the  in-  Co.  5  Duer,  369;  Bryant  v. Commonwealth 

sured   could   recover   for    a   constructive  Ins.  Co.  6  Pick.  131. 

total   loss.      And  in   Kettell   v.  Alhance  (e)   Cambridge  v.  Anderton,  2  B.  &  C. 

Ins.  Co.  10  Gray,  144,  where  insurance  691. 

was  effected  on  tin  plates,  "partial  loss  (/)   Gordons.  Bowne,  2  Johns.  150. 

excepted,"  the  same  rule  was  applied.   We 
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and  quite  irreconcilable,  (g)  If  the  assured  abandon  the  salvage 
or  proceeds,  they  belong  at  once  to  the  insurers,  and  are  after- 
wards at  their  risk ;  if  no  abandonment  is  made,  the  salvage 
remains  at  the  risk  of  the  insured,  and  he  must  account  for  it.  (A) 

The  amount  of  the  injury  must  determine,  whether  a  partial 
loss  may  be  made  by  abandonment  a  constructive  total  loss. 
At  first  it  was  held,  that  this  could  be  done  only  when  the  ship 
had  received  so  much  injury,  that  it  could  not  be  recovered 
or  repaired,  without  costing  more  than  she  would  then  be 
worth.  And  recent  decisions  would  indicate  that  this  is  even 
now  the  rule  in  England,  (i) 

It  is  not  so,  however,  in  this  country.  A  rule,  first  introduced 
on  the  continent  of  Europe,  has  become  very  generally  estab- 
lished here.  This  rule  is,  that  if  more  than  half  Ihe  property 
insured  be  lost  by  a  peril  insured  against,  or  if  it  be  thereby 
damaged  to  more  than  half  its  value,  the  loss  may  be  made  a 
constructive  total  loss  by  abandonment,  (j)  The  rule  applies 
in  this  country  to  ship  and  goods,  but  not  we  think  to  freight. 
Nor  does  it  prevent  a  claim  for  total  loss  in  cases  of  irreparable 
damage,  though  of  less  amount  ;  for  where  the  repairs  are 
impossible,  from  the  place  or  other  circumstances,  and  the  ship 
is  not  at  a  port  of  destination,  the  master  may  sell  the   ship 


(g)  See   Roux    v.   Salvador,   3    Bing.  is  made,  an  abandonment  has  been  held 

N.  C.  266  ;  Cambridge  u.  Anderton,  2  B.  not  necessary.    BuUard  i'.  Roger  Williams 

&  C.  691  ;   Fleming  v.  Smith,  1    H.  L.  Ins.  Co.  1  Curtis,  C.  C.  US.      See  contra, 

Cas.  513  ;  Gardner  v.  Salvador,  1  Moody  Am.   Ins.    Co.   v.  Francia,  9   Barr,  390. 

&R.  116;  Knight  u.  Faith,  15  Q.  B.  649  ;  And  see  Greely  u.  Tremont  Ins.   Co.   9 

Irving  V.  Manning,  1  H.  L.  Cas.  287,  6  Cush.  415. 

C.  B.  391.     In  this  country  it  is  held  in         (A)   Smith  o.  Manuf.  Ins.  Co.  7  Met. 

several  cases,  that  there  need  be  no  aban-  448 ;  Roux  u.  Salvador,  3  Bing.  N.   C. 

donment  in  case  of  a  sale  by  necessity.  266. 

Fuller  V.   Kennebec  Ins.  Co.  31  Maine,         (i)  Moss  i).  Smith,  9  C.B.  94;  Fleming 

325 ;   Prince  v.  Ocean  Ins.  Co.  40  Maine,  v.  Smith,  1  H.  L.  Cas.  513 ;    Irving   v. 

481 ;  Mutual  Safety  Ins.  Co.  v.  Cohen,  3  Manning,  1  H.  L.  Cas.  287,  304,  6  C.  B. 

Gill,  459;    Gordon  v.  Mass.  Ins.    Co.    2  391. 

Pick.  249.     See   dicta   also,  in   Orrok   v.         (j)  Dcpeyster  u.  Col.  Ins.  Co.  2  Caines, 

Commonwealth   Ins.   Co.  21   Pick.  464;  85;  Allen  w.  Commercial  Ins.  Co.  1  Gray, 

Patapsco  Ins.    Co.  v.  Southgate,  5  Pet.  154;  Saurez  v.  Sun  Mut.  Ins.  Co.  2  Sandf. 

623;  Ward  v.  Peck,  IS  How.  269.     If  the  482;  Wood  v.  Lincoln  Ins.  Co.  6  Mass. 

expense  of  repairs  would  not  exceed  the  482;  Coolidge  v.  Gloucester  Ins.  Co.  15 

value  of  the  vessel  when  repaired,  a  sale  Mass.  343 ;  Peele  v.  Merchants  Ins.   Co. 

without  an  abandonment  has  been  held  in-  3  Mason,  74  ;  Am.  Ins.  Co.  v.  Ogden,  20 

sufficient.     Smith   v.   Manuf   Ins.  Co.  7  Wend,  300.     The  cost  must  exceed  fifty 

Met.  448.     Where  the  expense  would  ex-  per  cent.    Fiedler  v.  New  York  Ins.  Co.  6 

ceed  the  value  when  repaired,  and  a  sale  Duer,  282. 
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from  necessity,  (k)  But  it  may  be  doubted,  if  a  ship  can  be 
abandoned  which  has^  arrived  at  a  port  of  destination,  although 
repairs  made  necessary  by  perils  insured  against  would  cost 
more  than  half  her  value.  [1) 

In  the  section  on  partial  loss,  we  shall  consider  whether  the 
rule  of  deduction  "  one  third  off  new  for  old  "  can  be  applied  to 
determine  the  right  of  abandonment. 

Upon  the  question,  whether  the  valuation  in  a  valued  policy 
is  to  be  regarded  in  estimating  a  fifty  per  cent,  loss,  the  authori- 
ties are  not  only  irreconcilable  but  balanced.  We  think  the 
better  reasons  would  exclude  this  valuation,  and  require  that 
the  estimate  be  made  upon  the  actual  value,  (to) 

The  premium  should  not  be  included,  (w)  nor  the  wages  and 
provisions  of  a  crew  during  detention,  or  while  they  are  em- 
ployed in  making  the  repairs,  (o)  nor  the  fees  of  surveyors,  {p) 
or  other  similar  expenses.  But  salvage  payment,  [q)  or  general 
average  contribution,  would  be  included,  (r) 


(k)  Riickmnn  v.  Merchants  Ins.  Co.  5 
Duer,  34:2 ;  Allen  v.  Commercial  Ins.  Co. 
1  Grav,  l.'i8;  Williams  r.  Smitli,  2  Caiiirs, 
13.  if  tlie  ressel  is  at  a  port  of  destina- 
tion this  rule  does  not  apply,  because  the 
owner  is  oblirred  to  furnish  funds  at  sncli  a 
place.  Am.  Ins.  Co.  v.  Ot'dcn,  20  Wend. 
287 ;  Allen  v.  Commercial  Ins.  Co.  1 
Gray,  151. 

(/')  Pczant  V.  National  Ins.  Co.  15 
Wend.  4.').3  ;  Parairc  v.  Dale,  3  Johns.  Cas. 
156.  Sic  Scottish  .M.ir.  Ins.  Co.  u.Turner, 
4  H.  L.  Cas.  312,  note,  20  Kng.  L.  &  Va[. 
37.  But  see  Stewart  v.  Greenock  Mar. 
Ina.  Co.  2  H.  L.  Cas.  159;  Peters  ;;. 
Phoenix  Ins.  C.  3  S.  &  R.  25;  P.alston 
V.  Union  Ins.  Co.  4  Binn.  386. 

(in)  The  valu:ition  was  set  aside,  and 
the  value  at  the  time  of  the  loss  taken,  in 
Pcele  (>.  Merchants  Ins.  Co.  3  Mason,  27  ; 
Bradlie  !'.  Maryland  Ins.  Co.  12  Pet.  378  ; 
Marino  Dock  &  Miit.  Ins.  Co.  v.  (jooil- 
man,  4  Am.  Law  Rep:.  481  ;  Fimtaine  v. 
Phoenix  Ins.  Co.  1 1  Johns.  2;i.'!  ;  Center 
V.  Atn  Ins.  Co.  7  Cow.  57;i.  In  Massachu- 
setts the  valuation  is  eonclnsi\'c.  Dehlois 
t'.  Ocean  Ins.  Co.  16  Pick.  312  ;  Winn  i'. 
Col.  Ins.  Co.  12  Pick.  279  ;  Halh-.  (Jcean 
Ins,  Co.  21  Pick.  472  ;  Allen  v.  Commer- 
cial In.s.  Co.  1  Gray,  154.  Sec  also,  Am. 
Ins.  V.  Center,  4  Wend.  45 ;  Am.  Ins.  Co. 
V.  Ogden,  20  Wend.  287.  Whether  the 
valuation  is  to  be  considered  when  the 


question  is  whether  it  would  be  worth 
while  to  repair,  see  Irvinp;  v.  Mannintj,  1 
H.  L.  Cas.  2.S7  ;  Allen  i;.  Snsrae,  8  B.  & 
C.  561  ;  Orrok  v.  Commonwealth  Ins.  Co. 
21  Pick.  456;  Hyde  v.  La  Ins.  Co.  14 
Mart.  La.  410. 

(n)  Brooks  r.  Oriental  Ins.  Co.  7  Pick. 
259  ;  Orrok  v.  Commonwealth  Ins.  Co 
21  Pick.  456  ;  Louisville  Ins.  Co.  u. 
Bland,  9  Dana,  143. 

(o)   Sec  /...,./. 

(/))  Pieiller  V.  New  York  Ins.  Co.  6 
Dner,  282;  Hall  u.  Ocean  Ins.  Co.  21 
Pick.  472,  478. 

(q)  Bradlie  <j.  Maryland  Ins.  Co.  12 
Pet.  378. 

(r)  Pezant  v.  National  Ins.  Co.  15 
Wend.  453.  In  Massachusetts,  owing 
probably  to  this  clause  makini^-  the  right 
to  abandon  depend  upon  the  loss  amount- 
ing to  fifty  per  cent,  when  adjusted  as  a 
partial  loss,  it  is  lield,  that  those  charges 
which  are  properly  the  subject  of  general 
average  contribution  are  not  to  be  consid- 
ered, in  makini;-  up  the  lifly  per  cent. 
Orrok  !'.  Commonwealth  Ins.  Co.  21  Pick. 
456  ;  Ellicott  ,■.  Alliance  Ins.  Co.  14 
Gray,  318  ;  Grecly  v.  Tremont  Ins.  Co. 
9  Cush,  415.  Sec  also,  Fiedler  v.  New 
York  Ins.  Co.  6  Duer,  282.  In  respect  to 
the  carL:o  it  has  been  held,  that  goods 
lost  by  jettison  may  properly  be  taken 
into  the  estimate  in  making  np  the  amount 
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The  insured  has  a  right  to  have  the  damage  done  by  the  peril 
insured  against,  thoroughly  repaired,  and  the  fact  that  the  vessel 
can  be  rendered  sea-worthy  at  an  expense  less  than  fifty  per 
cent,  is  not  enough  to  prevent  an  abandonment,  (s)  If  repaired 
in  fact,  the  actual  expense  of  making  the  repair  is  to  be  taken  ; 
unless  the  ship  could  have  been  temporarily  repaired  at  that 
place  for  a  slight  cost,  so  as  to  enable  her  to  go  in  safety  to  a 
port  of  repair,  and  there  be  fully  repaired  with  a  material 
saving  of  cost  c5n  the  whole,  (t)  For  then  it  would  be  the  duty 
of  the  insured  to  make  this  saving,  and  he  could  charge  the  un- 
derwriters not  only  the  cost  of  the  temporary  repairs,  but  the 
expense  of  going  to  the  place  of  full  repair ;  (u)  and  he  cannot 
charge  the  underwriters  with  the  loss  of  a  saving  which  he  ought 
to  have  made,  and  must  therefore  allow  them  whatever  might 
have  thus  been  saved. 

It  would  seem,  though  it  may  not  be  certain,  that  the  insurers 
have  a  right  to  take  a  ship  abandoned  to  them,  and  repair  her 
and  return  her  to  the  insured,  if  in  perfectly  good  condition ;  (v) 
and  it  is  said,  that  if  in  making  this  repair  they  incur  expenses 
which  the  insured  could  not  have  recovered  of  them  under  the 
policy,  they  may  recover  these  from  the  assured,  (w)  If  the 
master  actually  begins  repairs  before  the  abandonment  is  made, 
it  is  held,  that  the  abandonment  is  not  valid,  (x) 

The  fifty  per  cent,  rule,  and  the  law  of  abandonment  gener- 
ally, applies  to  the  cargo  as  well  as  the  ship.  It  is  obvious, 
however,  that  there  may  be  a  total  loss  of  the  ship  but  not  of 

of    more  than  fifty  per  cent.     Forbes   u.  Pick  191.      See  also,  Marine  Dock  &  Mut. 

Manuf.  Ins.  Co.  1  Gray,  371.  Ins.   Co.  v.  Goodman,  4  Am.  Law  Reg. 

Is)  Lincoln?;.  Hope  Ins.  Co.  8  Gray,  22.  481.     See  con/ra,  Peele  i;.  Merchants  Ins. 

(()  Center  v.  Am.  Ins.  Co.  7  Cow.  564,  Co.  3  Mason,  27  ;  Cin.  Ins.  ("o.  v.  Bake- 

4  Wend.  4.5  ;    Orrok  v.   Commonwealth  well,  4  B.  Mon.  541  ;  Euckman  v.  Mer- 

Ins.  Co.  21  Pick.  456  ;  Hall  v.  Franklin  chants  Ins.  Co.  5  Duer,  369 ;  Gloucester 

Ins   Co.  9  Pick.  466.     But  see  Saurez  v.  Ins.  Co.  v.  Younnrcr,  2  Curtis,  C.  C.  322. 

Sun  Ins.  Co.  2  Sandf.  482.  It  has  been  held,  that  if  the  insurer  repairs 

(»)  Lincoln  v.  Hope  Ins.  Co.  8  Gray,  he  must  do  so  in  a  reasonable  time.  1  eele 

22.     So,  of  the  expense  of  raising  a  sub-  v.  Sutfolk  Ins.  Co.  7  Pick.  254 ;  Keynolds 

merged  vessel  and  taking  her  into  a  port  u.  Ocean  Ins.  Co.  22  Pick.  191. 

for  repairs.      Sewall  v.  U.  S.  Ins.  Co.    11  (;«)  Commonwealth  Ins.  Co.  o:  Chase, 

Pick   90 ;  EUicott  v.  Alliance  Ins.  Co.  14  20  Pick.  142.                            -r        r,      n 

Gray,  318.  (^)  Humphreys  .;.  Union  Ins.    Co.   3 

Iv)  This  is  so  held  in  Massachusetts.  Mason,  429 ;    Dickey  v.  Am.  ins.  Co.  3 

Wbod  V  Lincoln  Ins.  Co.  6  Mass.  479  ;  Wend.  658 ;  Depau  v.  Ocean  Ins.  Co.  5 

Commonwealth  Ins.    Co.   v.    Chase,   20  Cow.  63.     See  Ritchie  v.  U.  S.  Ins.  Co.  5 

Pick.  147  ■  Keynolds  v.  Ocean  Ins  Co.  22  S.  &  R.  501. 
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the  cargo,  or  a  total  loss  of  the  cargo  but  not  of  the  ship.  And 
in  our  chapter  on  contracts  of  shipping,  we  have  considered  the 
duty  and  power  of  the  master  in  respect  to  the  cargo,  when  the 
ship  is  wrecked.  , 

If  any  part  of  the  goods  insured  anives  in  safety  at  its  port 
of  destination,  we  think  the  rule  of  fifty  per  cent,  does  not  apply 
to  it.  Thus,  if  a  stranded  ship  is  saved  by  a  jettison  of  sixty 
per  cent,  of  the  cargo,  and  forty  per  cent,  arrives  safely  at  its 
destination,  this  partial  loss  cannot  be  made  total  by  abandon- 
ment. Nor  can  a  loss  of  a  part  of  the  goods,  however  large,  the 
residue  being  saved  and  arriving  uninjured,  be  made  a  construc- 
tive total  loss  by  abandonment,  [y)  It  seems  now  to  be  weU 
settled  in  this  country,  that  if  memorandum  articles  arrive  at 
the  port  of  destination,  and  then  and  there  exist  in  specie,  the 
underwriters  are  not  liable  as  for  a  total  loss,  whatever  may  be 
their  condition  or  loss  of  value,  (s)  But  if  the  goods  reach  an 
intermediate  port,  in  such  condition  that,  although  existing  in 
specie,  there  is  no  reasonable  hope  of  their  being  carried  for- 
ward safely  and  reaching  in  specie  their  port  of  destination,  it 
is  both  the  right  and  the  duty  of  the  master  to  sell  them,  if 
they  are  stiU  salable,  and  thus  obtain  whatever  value  may 
remain  to  them ;  and  the  assured  may  recover  as  for  a  total 
loss,  (a)  And  if  the  goods  are  in  such  a  condition  at  the 
intermediate  port  that  they  cannot  be  carried  forward  consist- 
ently with  the  health  of  the  crew  and  the  safety  of  the  vessel, 
the  loss  is  considered  as  total,  [b]  K  the  ship  or  cargo  be  re- 
leased from  capture  by  a  compromise  of  more  than  half  the 

(y)  Forbes  v.  Mamif.  Ins.  Co.  1  Gray,  ner  r.  Western  Ins.  Co.  supra),  have  been 

371  ;  Seton  v.  Delaware  Ins.  Co.  2  Wash,  held  to  exist  in  specie.     But  if  merely  the 

C.  C.  175.     But  see  Moses  v,  Columbian  wheels  of  a  chariot  remain,  tlie  chariot  no 

Ins.  Co.  6  Johns.  219.  longer  exists  in  specie.     Judah  y.  Eandal, 

(z)  Morean  v.  United  States  Ins.  Co.  1  2  Caines  Cas.  324. 
Wheat.  219,  3  Wash.  C.  C.  2.-)6  ;  Brooke         (a)  See  Aranzamendi  v.  Louisiana  Ins. 

V.  La.   State  Ins.  Co.  16  Mart.  La.  681  ;  Co.  2  La.  432  ;  Williams  v.  Kennebec  Ins. 

Skinner  y.  Western  Ins.  Co.  19  La.  273;  Co.  31   Maine,  455;  Poole  v.  Protection 

Robinson   y.  Commonwealth  Ins.  Co.   3  Ins.  Co.  14  Conn.  47  ;  Robinson  v.  Com- 

Sunmer,  224.     In  respect  to  what  is  an  ox-  monwealth  Ins.  Co.  3  Sumner,  220 ;  Hufrg 

istence  in  specie,  it  has  been  held,  tliat  the  v.  Aupu.sta  Ins.  Co.  7  How.  595;  Tudor 

value  of  the  article  has  nothinfj  to  do  with  u.  New  England  Ins.  Co.  12  Cush.  554. 
its  existence  in  specie.     Thus  fish,  though         (6)  Hu'jlj  v.  Aufrtista  Ins.  Co.  7  How. 

absolutely  spoiled     (Cockinf;   y.   Fraz.er,  595;  Wiihams  v.  Kennebec  Ins.  Co    31 

Park  Ins.  151),  and  corn  which  was  i)n-  Maine,  455  ;  Poole  v.  Protection  Ins.  Co. 

trid   (Neilson  v.  Col.  Ins.  Co.   3  Caines,  14  Conn.  47  ;  De  Peyster  v.  Sun  Ins.  Co. 

108),  and  pork  which  was  roasted   (Skin-  19  N.  Y.  272. 
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value,  this  may  be  made  by  abandonment  a  constructive  total 
loss,  (c) 

Freight  is  totally  lost  when  there  is  a  total  loss  of  ship  and 
cargo,  {d)  or  of  the  cargo  alone ;  (e)  and  it  has  been  held, 
that  the  constructive  total  loss  of  the  ship  carries  with  it  the 
loss  of  freight,  and  that  the  assured  by  abandoning  can  recover 
as  for  a  total  loss.  (/)  But  this  seems  opposed  to  well-settled 
principles  of  insurance  law.  (g)  And  it  has  been  held,  that  a 
loss  of  goods  of  over  fifty  per  cent,  at  the  port  of  departure,  does 
not  authorize  the  assured  to  abandon  and  recover  a  total  loss 
of  freight,  (h)  If  the  goods  remain  in  specie,  and  are  so  deUv- 
ered  to  the  consignee,  whatever  may  be  their  deterioration, 
there  is  no  loss  whatever  of  freight.  And  if  a  ship  arrive  at  an 
intermediate  port,  or  return  to  the  port  of  shipment  damaged, 
but  capable  of  repair,  and  may  be  made  capable,  by  repair,  of 
carrying  the  goods  to  the  port  of  destination,  and  so  earning 
the  freight,  the  owner  who  is  insured  on  his  freight  cannot 
abandon  it,  and  claim  as  for  a  total  loss,  by  reason  of  the  ex- 
pense or  delay  of  such  repair,  (i) 


(c)  VaTidenheuvel  v.  TJnitecl  In?.  Co.  1 
Johns.  406  ;  Clavkson  v.  Phoenix  Ins.  Co. 

9  ill.  1  ;  WaddeH  v.  Columbian  Ins.  Co. 

10  id.  61. 

(rf)  Idle  V.  Royal  Exch.  Ass.  Co.  8 
Taunt.  755. 

(e)  See  cases  infra. 

(/)  See  Thwing  v.  Wash.  Ins.  Co.  10 
Gray,  443  ;  Am.  Ins.  Co.  v.  Center,  4 
Wend.  45. 

(g)  In  the  first  place  it  may  be  necessa- 
fy  to  state,  that  the  fact  that  the  ship  is 
insured  and  being  constructively  lost,  the 
freight  passed  to  the  abandonees  of  the 
Bhip,  does  not  necessarily  carry  with  a  total 
loss  of  freight,  for  as  between  the  parties 
the  question  is  to  be  treated  as  if  the  ship 
were  uninsured.  Scottish  Ins.  Co.  v. 
Turner,  4  H.  L.  Cas.  312,  n.,  more  fully 
reported  20  Eng.  L.  &  Eq.  24;  Lord  t>. 
Keptune  Ins.  Co.  10  Grav,  109,  per  Sliaia, 
C.  J. ;  Fiedler  v.  New  Yorlt  Ins.  Co.  6 
T>m;r,  282.  See  contra,  Coolidge  r.  Glou- 
cester Ins.  Co.  15  Mass.  341.  "We  hare 
•nlreadv  seen,  that  if  the  vessel  is  at  an  in- 
termediate port,  and  the  master,  although 
he  cannot  send  the  goods  on  in  his  own 
vessel,  can  procure  another,  it  is  his  duty 
to  do  so.  If  this  is  done  it  is  considprcd 
BS  done  under  the  original  contract.     See 


Shipton  r.  Thornton,  9  A.  &  E.  314;  Ro- 
settow.  Gurncy,  11  C.  B.  176.  In  Thwing 
V.  Washington  Ins.  Co.  10  Gray,  443,  it 
was  considered,  that  in  such  a  case  the 
master  ceased  to  be  the  agent  of  the  ohip, 
and  became  the  agent  of  the  shippers,  and 
it  was  intimated,  that  the  cases  might  be 
reconciled  on  the  theory  that  the  ship-own- 
ers might  ratify  the  acts  of' the  master, 
and  treat  him  as  their  agent.  But  we  are 
at  a  loss  to  sec  how  tlie  ship-owners  can 
adopt  the  acts  of  the  agent  of  the  shippers 
to  the  disadvantage  of  the  latter.  If  the 
master  can  send  on  the  goods,  and  fails  to 
do  so,  the  insurers  on  freiglit  sliould  not 
be  liable.  See  Bradhurst  v.  Col.  Ins.  Co. 
9  Johns.  17;  Hugg  i>.  Augusta  Ins.  Co. 
7  How.  609. 

(A)  Lord  u.  Neptune  Ins.  Co.  10  Grav, 
109. 

(;■)  Jordan  v.  Warren  Ins.  Co.  1  Stoiy, 
342;  Saltus  v.  Ocean  Ins.  Co.  14  Johns. 
138 ;  Clark  v.  Massachusetts  Ins.  Co.  2 
Pick.  104  ;  Mordy  v.  Jones,  4  B.  &  C  394  ; 
Herbert  v.  Hallett,  3  Johns.  Cas.  93 ; 
M'Gaw  r.  Ocean  Ins.  Co.  23  Pick.  405  ; 
Lord  V.  Neptune  Ins.  Co.  10  Grav,  109; 
Griswold  V.  N.  Y.  Ins.  Co.  1  Johns.  205  ; 
Ogden  V.  Gen.  Mut.  Ins.  Co.  2  Duer,  204. 
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If  the  ship  be  abandoned,  and  thereby  become  the  property 
of  the  insurers,  and  afterwards  earn  freight,  the  insurers  on 
freight  take  by  abandonment  the  freight  earned  before  the 
abandonment,  and  the  insurers  on  tlie  ship  take  the  freight 
earned  after  the  abandonment,  {j) 

It  may  be  true  theoretically,  that  profits  [k)  and  commissions 
{I)  may  be  abandoned ;  but  we  can  hardly  see  in  practice  how 
such  an  abandonment  can  be  ooerative. 


C.  —  How  and  when  Abandonment  should  be  made. 

It  may  be  enough  to  say  on  this  point,  that  it  must  be  defi- 
nite and  unequivocal ;  and  it  must  amount  to  an  absolute 
abandonment  and  transfer  to  the  insurers,  of  all  interest  and 
property  in  the  subject-matter  remaining  in  the  insured,  (m)  It 
should  state  why  the  abandonment  is  made,  and  the  cause  so 
stated  should  be  a  peril  within  the  policy,  (n)  The  word 
"  abandon  "  should  be  used,  (o)  but  may  not  be  necessary ;  nor 
is  it  sti-ictly  necessary  that  it  be  in  writing,  (jp)  though  it 
usually  is  and  always  should  be.  And  the  demand  of  a  total 
loss  may  itself  be  an  abandonment,  Avhen  the  terms  of  the  de- 
mand and  the  circumstances  of  the  case  make  this  the  plain 
and  certain  meaning  of  the  demand,  [q) 

The  insured  may  abandon  the  ship  when  the  voyage  is  broken 
up,  and  the  ship  taken  from  the  master's  control,  by  a  peril  in- 

[j)  Coolidfje  V.  Gloucester  Ins.  Co.  1.5  Ilcebner  v.  Eas'lc  Ins.  Co.  10  Gray,  1.31  ; 

Mass.  341  ;  United  Ins.   Co.  i-.  Lenox,   1  Tliwing  v.  Wa.'ihington  Ins.  Co.  id.  443; 

Johns.   Cas.  377,  2  id.  443;  Leavenworth  Perkins  v.  An^;usta  Ins.  Co.  id.  31-2. 
J).  Delafield,  1   Caincs,  573 ;   Simonds  u.         (o)  Parmetcr   v.  Todlmntcr,   1   Camp. 

Union  Ins.  Co.  1  Wash.  C.  C.  443.  541. 

(h)  Abhott  V.  Sebor,  3  Jolins.  Cas.  39;         ( p)   See  Read   v.  Bonham,  3  Brod.  & 

Loomis  V.  Sliaw,  2  id.  36  ;  Hcnrickson  c.  B.  147  ;  Patapsco  Ins.  Co.  v.  Soutliuate,  5 

Mai-getson,  2  East,  549,  note.  Pet.    622;    CrousiUat  ;•.   Ball,  3   Yeates, 

(/)  New  York  Ins.  Co.  i..  Piobinson,   1  378;    Parmcter   o.    Todhuntcr,   1   Camp. 

Johns.  616.  541. 

(m)  Patapsco  Ins.  Co.  v.  Southiiate,  5         (17)   See    Cassedv    u.    Louisiana    Stata 

Pot.   604;    Puller   (^.  M'Call,    1    Ycatcs,  Ins.  Co.  18  Mart.  La.  421  ;  Patapsco  Ins. 

464.  Co.   r.  Southgate,  h   Pet.    604  ;  Parmeter 

(n)  This  rule  is  so  stated  in  several  cases.  ?•.  Todhuntcr,  1  Camp.  541;  Thwing  v. 
Hazard  v.  New  England  Ins.  Co.  I  Sum-  "Washington  Ins.  Co.  10  Grav,  443  ;  Vv'at- 
ner,  218;  Peirce  v.  Ocean  Ins.  Co.  18  son  v.  Ins.  Co.  ofN.  A.  1  Biiin.  47  ;  Mar- 
Pick.  83;  Ballard  v.  Roger  Williams  tin  r.  Crokatt,  14  East,  465  ;  MuDav  v. 
Ins.  Co.  1  Curtis,  C.  C.  \:r2  ;  McConochio  Hatch,  6  Slass.  478 ;  Peirce  v.  Ocean  lus. 
V.  Sun  Ins.  Co.  3  Bosw.  99.  But  see  Co.  18  Pick.  93. 
Maey  v.  Whaling  Ins.  Co.  9   Met.  354 ; 
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sured  against,  (r)  But  abandonment  is  not  justiiied  at  once 
and  necessarily,  by  any  loss,  not  even  wrecli,  or  foundering,  or 
capture,  if  circumstances  render  recovery  probablt! ;  for  then  it  is 
the  duty  of  the  master  to  use  all  means  of  recovery ;  and  until 
they  are  used  and  fail,  the  right  to  abandon  does  not  exist.  (5) 

It  is  an  important  rule,  that  as  soon  as  the  insured  receives 
trustworthy  intelligence  justifying  his  abandonment,  he  cannot 
delay,  but  must  abandon  at  once,  or  he  will  be  held  to  have 
waived  his  right  to  abandon  and  to  have  lost  that  right,  (t) 

The  reasons  for  this  rule  are,  that  the  insured  has  no  right  to 
delay  until  he  can  ascertain  whether  it  is  for  his  interest  to 
abandon,  and  the  insurers  have  a  right  to  be  enabled  to  make 
at  once  the  utmost  advantage  of  all  that  abandonment  would 
transfer  to  them. 

But  abandonment  should  not  be  made  on  mere  conjecture  or 
possibility,  nor  on  general  rumor  and  belief,  unless  circum- 
stances made  this  extremely  prob.able ;  nor  on  actual  information 
not  worthy  of  credit,  (m)  And  in  such  cases  the  insured  may 
wait  a  reasonable  time  for  authentic  information,  {v) 

Where  there  is  actual  total  loss,  as  there  need  be  no  abandon- 
ment, delay  in  making  it  has  no  effect. 


D.  —  Of  Acceptance  of  Abandonment. 

K  insurers  accept  an  abandonment  properly  made,  they  are 
bound  thereby,  and  an  acceptance  waives  all  objections  to  a 
want  of  formality,  (w) 

But  the  insurers  neither  need  accept  nor  refuse,  for  whether 
they  refuse  or  are  only  silent,  the  insured  possesses  whatever 

(r)   See  Peele  v.  Merchants  Ins.  Co.  3  281 ;  Teasdale  v.  Charleston  Ins.   Co.  2 

Mason,  6.5  ;  McConochie  v.  Sun  Ins.  Co.  Brev.   190.     See  Thwing  v.  Wasliington 

3  Bosw.  99.  Ins.  Co.  10  Gray,  44.3. 

(s)  Bosley   v.  Chesapeake   Ins.   Co.  3         («)  Miur  v.  United  Ins.  Co.  1   Caines, 

Gill  &  J.  4.'jb ;  Wood  V.  Lincoln  Ins.  Co.  49  ;  Bosley  v.  Chesapeake  Ins.  Co.  3  Gill 

6  Mass.  479  ;  Patrlfck  v.  Commercial  Ins.  &  J.  450;  Bainbridge  v.  Neilson,  1  Camp. 

Co     11    Johns.   9;   Howland   v    Marino  237,  10  East,  341. 

Ins   Co.  2  Cranch.  C.  C.  474;  Scwall  v.         (c)  Gardner  v.  Columbian  Ins.  Co.  2 

U    S    ins.   Co,   li   Pick.  90;  EUicott  u.  Cranch,  C.  C.   550;  Duncan  t;.  Koch,  J, 

Ailiancelns.  Co.  14Gray,  318.  B.  Wallace,  45. 

(0  Allwood    i:   Henckell,    Park    Ins.         («')   Smith  v.  Robertson,  2  Dow,  482. 
239  ;  Roux  v.   Salvador,  3  Bing.  N.  C. 


392  THE  LAW  OF  CONTEACTS.  [bOOK  HI. 

rights  or  remedies  the  abandonment  would  give  him.  (x)  Even 
where  insurers  expressly  refuse  to  accept,  if  they  exercise  the  right 
and  power  of  property  over  the  salvage,  this  will  be  held  to  be  the 
equivalent  of  acceptance,  (y)  If  without  acceptance,  and  even 
without  abandonment,  insurers  pay  a  total  loss,  the  salvage  be- 
longs to  them. 

"Whenever  salvage  belongs  to  the  insurers,  they  take  it  with 
the  incumbrance  of  any  charge  or  lien,  caused  by  a  perU  against 
which  they  insure ;  as,  for  example,  the  charges  and  expenses 
incurred  in  saving  the  property.  But  charges  or  liens  on  the 
salvage,  springing  from  perUs  not  insured  against,  the  insured 
must  discharge,  or  repay  to  the  insurers  if  they  discharge 
them.  (2) 

After  abandonment,  the  property  thereby  transferred,  is  at  the 
risk  of  the  insurers,  who  are  now  the  owners,  and  they  are 
chargeable  as  such  for  any  further  expenses  in  relation  to  it.  (a) 

E.  —  Of  Revocation  of  Abandonment. 

If  the  insurers  accept  an  abandonment,  either  expressly  or 
by  impUcation,  the  transfer  becomes  irrevocable,  unless  re- 
voked by  mutual  consent.  But  either  party  may  waive  the 
rights  acquired  by  it.  If,  however,  the  insurers  refuse  to  accept 
the  abandonment,  it  may  be  revoked  at  any  time  before  they 
change  their  minds  and  accept  it;  and  if  the  insurers  are  silent 
in  respect  to  an  abandonment,  it  may  be  revoked  at  any  time 
before  they  either  by  word  or  by  act  indicate  their  acceptance. 

An  interference  of  the  owner  with  the  property  abandoned, 
or  his  disposition  of  it,  would  not  amount  to  a  revocation,  or  a 
waiver  of  his  rights,  if  his  interference  were  such  and  the  cir- 
cumstances were  such,  as  to  indicate  that  he  therein  acted  as 
the  agent  of  the  insurers,  {b) 

[x)  Pecle  V.  Murchnnts  Ins,  Co.  3  Ma-  (r)  See  cases,  ante. 

son,   81  ;    Budavr  r.    Ocean  Ins.   Co.  i'3  (a)  See    Hammond   r.  Essex  Ins.  Co. 

Pick.  .'U?.     But  ,scc  Hudson  v.  Harrison,  4  Mason,   196;    M'Biido  w.   Alarino  Ins. 

3  Biod.  &  B,  97.  Co.  7  Johns.  431. 

(,!/)  Pccic  V.  Merchants  Ins.  Co.  3  Ma-  (6)   See  Brown  v.  Smith,  1   Dow,  P.  C. 

son,   81  ;    B.idger  v.   Ocean  Ins.   Co.  23  349 ;  Catlctt  v.  Pacific  Ins   Co.  1    Wend. 

Pick.  3r)5.     Sec  Griswold   v.  N.  Y.   Iiis.  .561,     1     Paine,    C.    C.    594;    Abbott    c. 

Co.  1  Jolins.  205,  3  Johns.  321  ;  Tliellu-  Broome,  1    Caines,  292  ;   WaUlen  v.  Plice- 

eon  V.  Pletclier,  1  Esp.  73.  nix  Ins.  Co.  5  Johns.  310. 
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SECTION    X. 

OF    PARTIAL  LOSS. 

A.  —  What  constitutes  a  Partial  Loss. 

Every  loss  is  a  partial  loss  which  is  less  than  a  total  loss, 
either  actual  or  constructive. 

The  phrase  "  particular  average "  is  frequently  used,  as  the 
equivalent  of  "  partial  loss." 

An  essential  principle  of  all  insurance  is,  that  the  insured 
shall  be  indemnified,  and  only  indemnified,  for  any  loss  which 
he  may  sustain  under  the  policy.  If  a  new  vessel  is  badly  in- 
jured in  rigging,  sails,  or  hull,  and  is  afterwards  repaired  as 
thoroughly  as  may  be  at  the  expense  of  the  insurers,  the  owner 
certainly  gains  nothing ;  but  loses  a  little,  for  a  repaired  ship 
can  hardly  be  made  quite  equal  to  a  new  one.  But  if  the 
spars,  the  sails,  the  rigging,  or  the  sheathing,  are  nearly  worn 
out,  and  then  repairs  are  made  necessary  by  an  injury  within 
the  policy,  these  repairs  cannot  be  made  with  equally  old 
materials,  for  they  must  always  be  new  and  of  good  quality. 
By  such  repairs,  it  is  obvious  that  the  owner  gains  the  whole 
difference  in  value  between  worn  out  materials  and  new  mate- 
rials. It  follows,  therefore,  that  the  condition  of  the  old  mate- 
Hals  which  are  replaced  by  new,  must  determine  whether  and 
how  much  the  owner  gains  or  loses  in  any  case.  For  the  pur- 
pose of  indemnifying  the  owner,  without  a  minute  inquiry  into 
the  particular  circumstances  of  each  case,  American  usage 
and  law  have  now  settled  on  a  rule,  which  being  applied  to  all 
cases,  on  the  whole  works  justice,  although  in  any  one  case  it 
may  be  inaccurate.  This  rule  is  commonly  expressed  as  that 
of  "  one-thud  off  new  for  old."  It  means,  that  the  insurers  shall 
pay  for  any  partial  loss  on  the  ship,  two-thirds  of  the  whole 
expense  of  making  the  repairs  thoroughly  and  with  new  mate- 


394  THE   LAW   0]?   CONTEAoTS.  [BOOR   IlL 

rials;    and  of  course  the  owner  pays  or  loses  the   remaining 
third,  (c) 

Whether  a  loss  shall  be  adjusted  under  this  rule,  where  by 
such  adjustment  and  the  consequent  deduction  it  will  fall 
below  fifty  per  cent.,  and  thereby  not  be  convertible  into  con- 
structive total  loss  by  abandonment,  is  not  certain.  We  think 
the  weight  of  authority  and  of  reason  require,  either  that  this 
third  should  not  be  deducted  from  the  amount  of  repairs,  or  if 
deducted  from  the  repairs  that  it  should  be  deducted  from  the 
value  of  the  ship,  which  would  be  the  same  thing  in  effect. 
Then,  if  the  loss  were  more  than  fifty  per  cent,  before  any 
deduction,  there  might  be  an  abandonment,  (d)  Insurers  of 
course  contend  against  this  view,  and  now  many  policies  con- 
tain a  clause  to  the  effect,  that  the  insured  shall  not  abandon 
for  amount  of  damage  merely,  unless  when  adjusted  as  a  par- 
tial loss  it  exceeds  half  the  amount  insured.  Such  a  clause 
settles  the  question,  and  the  effect  of  it  is,  that  there  can  be  no 
abandonment  making  a  constructive  total  loss  for  damage 
merely,  unless  this  damage  amounts  to  more  than  three-fourths 
of  the  amount  insured,  (e) 

B.  —  Sow  the   Cost  of  Repairs  is  estimated. 

All  the  rules  applied  in  estimating  the  cost  of  repairs  are  not 
entirely  settled,  although  the  most  important  ones  may  be. 

The  repairs  and  the  new  work  are  to  conform  in  material 
and  style  to  the  original  character  of  the  ship.  (/)  And  the  third 
is  deducted  from  the  wages  of  labor  as  well  as  from  all  the 
materials,  (g-)  So  it  is  deducted  according  to  prevailing 
authorities,  from  the  extraordinary  expense  of  raising  funds, 
from  dockage,  moving  the  vessel,  and  other  expenses  necessary 

(c)  See  cases  infra,  (c)   Such    a    clause    is    inserted    in   tho 

(d)  Dw|)uy  V.  United  Ins.  Co.  3  Johns.  Massacliusctta  policies,  hut  wlien  the  ques- 
Cas.  182;  Pecle  v.  Mercliants  Ins.  Co.  tion  has  arisen,  the  decision  that  the 
3  Mason,  73;  Bradlie  v.  Am.  lus.  Co.  deduction  is  to  be  made  luis  proceeded  as 
12  Pet.  378.  See  contra,  Smith  r.  Bell,  2  much  on  general  principles  and  usage  aa 
Caines,  Cas.  1.53  ;  Pezant  v.  National  Ins.  on  any  effect  jjivcn  to  this  clause. 

Co.  15  Wend.  453;  Fiedler  «.  N.  Y.  Ins.  (  f]   Center  v.  Am.  Ins.    Co.  7    Cow. 

Co.   6   Duer,   282 ;    Orrok   v.    Common-  564,  4  Wend.  45. 

wealth  Ins.  Co.  21   Pick.  467;    Allen  ;;.  (9)   Stevens  &  Benecke  on    Av     Phil- 
Commercial  Ins.  Co.  1  Gray,  154;  Heeb-  lips  ed.  385,  386. 
ner  v.  Eagle  Ins.  Co.  10  Gray,  143. 
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for  the  repairs,  (g)  One  very  important  question  has  arisen, 
and  must  often  arise.  It  is,  whether  the  value  of  the  old  mate- 
rials, as  of  spars,  canvas,  or  copper  sa-vftd,  should  be  deducted 
from  the  whole  cost  of  repair,  before  the  one-third  is  deducted, 
or  from  the  two-thirds  after  that  third  is  deducted.  We  hold 
the  true  rule  to  be,  that  the  old  materials  may  be  du-ectly 
applied  by  using  them  ■  in  the  repairs,  or  their  value  should  be 
deducted  from  the  whole  cost  of  repair,  and  the  insurers  held 
liable  only  for  two-thirds  of  the  balance,  (h) 

If  the  ship  be  valued,  and  insurance  is  made  only  on  a  part 
of  that  value,  the  insured  is  regarded  as  insuring  himself  for 
the  remaining  part.  Thus,  if  the  insurance  is  on  half  the  valu- 
ation, one-third  is  deducted  from  the  whole  cost  of  repair,  and 
of  the  remaining  two-thirds,  the  insurers  pay  half,  and  the 
owner  loses  half,  (i) 

The  rule,  "  one-third  off,  new  for  old,"  has  no  application  to 
a  partial  loss  on  goods.  And  where  there  is  a  partial  loss  of 
goods,  the  insurer  pays  what  the  goods  have  lost  from  their  orig- 
inal invoice  value  ;  so  that  he  neither  loses  nor  gains  by  a  rising 
or  a  falling  market.  Therefore,  if  goods  damaged  under  the  pol- 
icy were  sold  at  the  port  where  they  were  shipped,  for  less  than 
their  invoice  value,  the  insurer  is  liable  for  this  loss,  although 
parties  who  there  buy  the  goods  carry  them  to  their  port  of  des- 
tination, and  they  are  there  worth  their  original  value  or  more,  (j) 

A  partial  loss  is  sometimes  called  a  salvage  loss,  when  a 
part  of  the  goods  insured  are  damaged,  and  are  therefore  sold 
in  an  intermediate  port  on  account  of  that  damage,  and  the 
net  proceeds  are  transmitted  to  the  shipper.  Then  the  insurer 
'pays  the  whole  loss  on  that  part  of  the  goods,  being,  however, 
credited  for  the  net  proceeds  received  by  the  shipper,  {k) 

Generally,  insurers  are  not  discharged  by  any  conduct  of  the 
master  as  to  the  cargo,  as  by  drying,  washing,  or  selling  it,  or 

Ir/)  2  Phillips  Ins.  §  1432.     See  Potter  L.   Cas.    159;    Wliiting   o.   Independent 

„.  Ocean  Ins.  Co.  3  Sumner,  45.  Ins.  Co.  15  x^Iil.  297. 

(/i)  Bvvnes  u.  National  Ins.  Co.  1  Cow.  {j  )  Lewis  v.  Rueker,   2   Burr.   11    "i ; 

265  ;  Brooks  v.  Oriental  Ins.  Co.  7  Pii  k.  Hardy  r.  Innes,  6  J.  B.  Moore,  574. 

259;  Biiger   c.  Atlas   Ins.   Co.   14   Pick.  (k)  Kcttell    v.   Alliance    Ins.   Co.      9 

141.'    TiTis  question  is  discussed  in  5  Am.  Gray,  144  ;  Bridge  v.  Niagara  Ins.  O      '. 

Jurist,  252  ;  6  id.  45.  Hall,  423. 

(i)  Stewart  v.  Greenock  Ins.  Co.  2  H. 
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any  part  of  it,  if  it  was  damaged  by  a  peril  insured  against,  and 
his  conduct  was  required  Or  justified  by  his  duty,  (l)  General- 
ly, insurers  on  goods  only  have  nothing  to  do  with  the  freight ; 
but  if  the  goods  are  transshipped  and  sent  on,  not  to  benefit  the 
owner  by  enabUng  him  to  earn  freight,  but  to  benefit  the  in- 
surer by  saving  him  from  a  greater  loss,  he  should  be  liable  for 
the  increased  freight,  (m) 

C.  —  Of  Total  Loss  following-  a  Partial  Loss. 

There  may  be  a  partial  loss  for  an  injury  which  was  repaired, 
and  has  been  paid  for  by  the  insurers  ;  and  then  a  subsequent 
total  loss  for  which  they  would  be  hable  without  the  right  of 
deducting  for  the  amount  paid  on  thie  partial  loss.  («)  In  this 
way  insurers  may  become  liable  for  more  than  a  total  loss ; 
and  so  they  might  be  for  expenses  incurred,  which  were  justi- 
fied by  some  provision  of  the  policy,  (o)  or  by  contribution  for 
average.  The  general  rule,  however,  in  case  of  partial  loss, 
and  subsequent  total  loss,  is  that  the  partial  loss  is  merged 
in  the  total  loss,  limiting  the  liability  of  the  insurers  to  the 
total  loss,  unless  some  expenses  were  incurred  before  the  total 
loss,  on  which  a  distinct  claim  could  be  founded.  Ip) 


SECTION    XI. 

OF    EXPRESS    WARRANTIES. 

"Warranties  may  be  express  or  implied,  and  in  either  case  the 
general  law  of  warranty  applies  to  them. 

Express  warranties  exist  when  the  assured,  in  whatever  is  a 

(/)   SceNarono  v.  Haddon,9  f.  B.  3n  ;  Johns.  307;  Jnmel  v.  Marino  Ins.  Co.  7 

Rosette  0.  Gurncy,  11   C.   B.    176;  The  Johns.   412;  Lawieiuc  v.  Van   Hcn-ne,  1 

Bark  Gentleman,  Oleott,  Ailm.  110.  Caines,  276;  Potter  v.  Prov.  Ins.  Co.  4 

(ill)  Mumford  v.  Commoreial   Ins.  Co.  SLason,  298;  Lo  Chcminaut  u.  Pearson,  4 

5  Johns.   262  ;   Dodge  v.  Union   Ins.  Co.  Taunt.  367. 

17  RIass.  471;  Sliultz  r.  Ohio  Ins.  Co.  1  (/))  Tivie    v.    Janson,    12    East.    648; 

B.  Jlon.  336.  SrliiefU'lin  !■.  N.  Y.  Ins.  Co.  9  Johns.  21  ; 

[n)  Lo  Clieminant  D.  Pearson,  4  Taunt.  Knight  «.  Faith,  1.5  Q.  B.  649;  Stewart 

367.  u.  Steele,  .'>  Seott,  N.  E.  927. 

(o)  See  Barker  u.  Phoenix  Ins.  Co.  8 
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part  of  the  policy,  undertakes  that  certain  things  exist,  or  have 
been  done,  or  shall  exist  or  be  done.  A  breach  of  a  warranty 
is  equally  fatal,  whether  the  thing  waif  anted  be  material  or 
immaterial,  (q)  or  was  or  was  not  intended,  or  was  or  was  not 
the  fault  of  the  insured,  or  was  made,  not  by  the  person  insured, 
but  by  those  employed  by  him.  (r)  And  warranties  must  be 
not  only  substantially,  but  strictly  complied  with,  (s)  Any 
positive  assertion  may  be  a  warranty,  if  it  be  a  direct  and  not 
a  collateral  assertion.  Thus,  if  a  vessel  is  described  as  "  the 
American  ship,  called  the  Rodman,"  (t)  or  as  being  in  port  on 
a  certain  day,  (u)  or  goods  are  said  to  belong  to  persons  who 
are  American  citizens,  (v)  there  is  in  either  case  a  warranty  of 
the  fact ;  but  calling  a  vessel  by  an  English  or  American  name, 
is  not  a  warranty  that  she  is  an  American  or  English  ship ;  (w) 
nor  is  a  stipulation  that  the  insurers  are  not  to  be  liable  for 
damage  to  her  sheathing,  a  warranty  that  she  has  sheath- 
ing, (x) 

It  is  held,  that  a  policy  is  avoided  by  any  breach  of  warranty 
at  the  commencement  of  a  risk,  although  afterwards,  and  be- 
fore any  loss,  the  warranty  is  complied  with,  (y) 

If  a  warranty  be  lawful  when  made,  but  becomes  illegal 
afterwards,  a  subsequent  breach  does  not  discharge  the  insurers; 
for  the  law  cannot  require  the  doing  of  an  act  which  the  law 
prohibits,  (z) 

Express  warranties  usually  relate  to  the  ownership,  and  the 
neutrality  of  the  property,  the  lawfulness  of  the  goods,  or  of 
the  voyage,  the  time  of  sailing,  and  the  taking  of  convoy. 
The  insurers  have  the  right  of  selecting  the  persons  whom 
they  insure;  but  they  may  waive  this  right,  and  the  owners 
need  not  be  named.     But  there  may  be  an  express  warranty 

(q)  Blackhurst  v.  Cockell,  3  T.  R.  360 ;  (u)  Kenyon  w,  Berthon.l  Doug.  1 2  note. 

Newcastle  Ins.  Co.  v.  Macmorran,  3  Dow,  {v)  Walton  v.  Betlmne,  2  Brev,  453. 

252  (w)  Clapham  v.  Cologan,  3  Camp.  382. 

(r)  Duncan  v.  Sun   Ins.  Co.  6  Wend.  {x)  Martin  v.  Fishing  Ins.  Co.  20  Pick. 


488. 


389. 


Is)  Pawson  v.  Watson,  Co%vp.  785;  De  {y)  Rich  v.  Parker,  7  T.  R.  705;  Goi- 

Hahn  v  Hartley,  1  T.  R.  343,  2  id.  186 ;  coechea  v.  La.  Ins.  Co.  18  Mart.  La.  51 ; 

Sawver  v.  Coasters  Ins.  Co.  6  Gray,  221.  Hore  v.  Whitmore,  2  Cowp.  784. 

(T)  Barker    v.    Phoenix     Ins.    Co.     8  (j.)  Brewster «.  Kitchell,  1  Salk.  198,  I 

Johns.  307  ;  Atherton  v.  Brown,  14  Mass.  Ld.  Raym.  317. 
152;  Vandenheurel  v.  United  Ins.  Co.  2 
Johns.  Gas.  127. 
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of  the  ownership,  and  even  if  there  be  none,  the  owner  cannot 
be  changed  by  a  transfer  of  property  without  the  insurers'  con- 
sent, (a) 

The  warranty  of  neutrality  is  intended  to  protect  the  in- 
surers from  any  risk  arising  from  the  belligerent  character  of 
the  property.  The  nationality  of  a  person,  or  of  his  property, 
is  generally  determined  by  his  doraicil  ;  and  that  subject  is 
considered  elsewhere. 

One  important  rule,  that  a  country  which,  during  peace, 
confines  the  trade  of  its  colonies  to  its  own  subjects,  cannot, 
during  war,  open  such  trade  to  a  neutral,  —  has  been  strongly 
asserted  in  England,  and  as  strongly  denied  in  this  country,  (b) 
A  warranty  that  the  property  is  of  a  country  then  known  to  be 
at  peace,  is  a  warranty  that  the  property  is  neutral  by  owner- 
ship, and  is  protected  from  belligerent  risk  by  the  usual  docu- 
ments and  precautions.  But  a  policy  is  not  avoided,  when  the 
property  is  made  belligerent  by  war  after  the  policy  is  made,  (c) 

The  warranty  of  neutrality  of  a  ship  is  broken,  if  a  belliger- 
ent owns  any  part  of  the  ship,  {d)  The  warranty  of  neutrality 
of  goods  extends  only  to  the  interest  of  the  assured ;  (e)  but 
property  held  by  a  neutral  in  trust  for  a  belligerent,  is  belliger- 
ent property ;(/)  and  if  goods  are  shipped  by  a  belligerent  to 
a  neutral,  the  belligerent  retaining  the  control  of  them,  and  the 
neutral  not  having  ordered  them,  the  goods  are  belligerent,  {g) 
But  the  mere  right  of  a  beRigerent  seller  to  stop  the  goods  in 
transitu,  does  not  make  the  goods  belligerent,  (h) 

A  ship  must  always  have  and  always  use,  in  a  proper  time, 


(a)  See  ante,  p.  355,  note  (/)  Saloucci  v.  Johnson,  Park  Ins.  449  ;  Ty- 

(b)  See    Mv.  Justice    Duer's   essay  on  son  v.  Giirncy,  3  T.  R.  477. 

this  subject,  in  1   Diicr  Ins.  69S-7:;5.    In  {d)  Tlie  Vro\r  Elizabetli,  5  Ttoh.  Adm. 

support  of  tlio  Enniish  rule,  see  The  Eb-  2;  The  Primus,  1  Spinlis,  Ailm.  3.i3. 

enezer,  6  Rob.  Adm.  250  ;  The  Emmanuel,  (e)   Tlie    Primus,    supra;    Tlie    ^'reede 

I    id.  296  ;  The    Providentia,  2   id.    142;  Scholtys,  5  Rob.  Adm.  5,  note  ;  Barker  c. 

The  Tliomyris,  Edw.  17.     For  the  Amer-  Blidvcs,  9  East,  283  ;  Livingston  u.  Jlary- 

ican  rule,  see  Mr.  Monroe's  letter  to  Lcn-d  land  Ins.  Co.  6  Crancli,  274. 

Mulgrave,  Sept.  23,  1805,  Mr.  Madison's  (/)  Murray  v.  United  Ins.  Co.  2  Johns, 

letter  to  Messrs.  Monroe  and  Pincl<ney,  Cas.  168;  Tlie  Abo,  1  Spinks,  Adm.  347. 

May  17,  1806,  and  the  memorials  of  the  (f/)  The  Carolina,  1    Rob.  Adm.  305; 

mereliants  of  Baltimore,  New  York,   l!os-  The  Joseplune,  4  id.  25 ;  Tlie  Frances,  8 

ton,  and  Salem,  5  Am.  ytate  Pajicrs,  330  Cranch,  359  ;  The  Francis,  1  Gallis.  445. 

-355,  367-379.  (/i)  See  The  Merrimack,  8  Cr.anch,317. 
fc)  Eden    v.  Parldson,  2    Doug.  732 ; 
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and  in  a  proper  way,  all  the  usual  and  proper  documents  to 
prove  her  neutrality,  (i)  The  same  rule  applies  to  goods ;  {j) 
but  leave  is  sometimes  expressly  given  to  carry  simulated  or 
false  papers,  and  an  established  usage  might  have  the  same 
effect,  (k) 

If  neutral  interests  or  property  are  lost,  because  they  were 
undistinguishably  mixed  with  those  which  are  belligerent,  (1) 
or  by  resistance  to  rightfully  demanded  search,  (in)  or  by  an 
attempt  at  rescue,  (n)  or  by  seeking  or  receiving  belligerent  protec- 
tion, (o)  or  by  any  thing  which  gives  to  a  belligerent  the  right  of 
treating  the  property  as  belligerent,  all  these  things  are  breaches 
of  neutrality.  But  some  of  them  at  least  might  be  justified 
by  compulsive  necessity,  and  then  would  not  discharge  the 
insurers,  (p) 

The  ship  and  cargo  are  distinct  as  to  neutrality.  It  is  no 
breach  of  the  warranty  of  her  neutrality  that  the  ship  carries 
belligerent  goods ;  and  neutral  goods  on  board  a  belligerent  are 
nor  necessarily  liable  to  be  made  prize  of  war.  (q) 

If  a  blocliade  exists,  and  notice  of  the  blockade  has  been 
given  by  the  blockading  ,power  to  any  foreign  government,  no 
individual  of  the  nation  thus  notified  is  protected  against  seiz- 
ure by  his  ignorance  of  the  blockade  ;  (r)  but  insurers  are  not 
discharged  by  the  breach  of  the  blockade,  unless  that  breach 
was  made  with  actual  notice  or  knowledge,  (s) 

It  may  be  added,  that  breaches  of  blockade  have  given  rise, 
especially  in  the  English  courts,  to  a  great  variety  of  questions 

{{)  Barker  v.  Phcenix  Ins.  Co.  8  Johns.  M'Lellan  v.  Maine  Ins.  Co.  12  Mass.  246  ; 

307  ;  GriiEth  v.  Ins.  Co.  of  N.  A.  5  Binn.  Robinson  i.'.  Jones,  8  Mass.  536  ;  Brown 

464;  Bla^ge  v.  N.  Y.  Ins.  Co.  1   Caines,  v.  Union  Ins.  Co.  5  Day,  1. 

549  ;  The"  Success,  1  Dods.  132  ;  Catlctt  (o)  The  Maria,  1  Rob.  Adm.  340  ;  The 

V.   Pacific  Ins.   Co.  1  Paine,  C.  C.  594  ;  Joseph,  1  Gallis.  548;  The  JuUa,  id.  594, 

Calbreath  v.  Gracy,  1  Wash.  C.  C.  219.  8  Cranch,  181. 

{j)  Griffith   <.:    Ins.    Co.   of  N.  A.   5  ( ;3 )  As  where  the  act  is  rendered  neces- 

Binn.  464.  sary  by  the  illegal  conduct  of  the  captor. 

[k]  Livingston  v.  Maryland  Ins.  Co.  7  M'Lellan  v.  Maine  Ins.  Co.  12  iMass.  246. 

Cranch,  506,  per  Marshall,    C  J. ;    Cal-  See  also,  Snowden  u.  Phoenix  Ins.  Co.  3 

breath  v.  Gracy,  1  Wash.  C.  C.  219,  per  Binn.  457. 

Washington,  J.  ('?)   Barker  v.  Blakes,  9  East,  283 ;  The 

(/)  The  Princessa,  2  Rob.  Adm.  49.  Nereide,  9  Cranch,  388. 

m)  The  Maria,  1  Rob.  Adm.  360 ;  Gar-  (r)  The  Neptmuis,  2  Rob.  Adm.  110; 

rels  V.  Kensington,  8  T.  R.  230  ;  Snow-  The  Barque  Coosa,  1  Newb.  Adm.  393. 

den   V    Phoenix   Ins.  Co.  3   Binn.  468;  (s)    Harratt  v.  Wise,  9  B.  &  C.  712; 

Brown  «.  Union  Ins.  Co.  5  Day,  1.  Naylor  u.  Taylor,  9  B.  &  C.  718;     Medei- 

(n  ]  Gaxrels  v.  Kensington,  8  T.  R.  230 ;  ros  v.  Hill,  8  Binp;.  231 . 
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and  adjudications,  which  it  is  not  considered  desirable  to  notice 
in  detail ;  especially  as  some  of  the  foreign  decisions  would  be 
at  least  doubted  in  this  country. 

An  express  warranty  of  frequent  occurrence  relates  to  the 
time  of  the  ship's  sailing,  (t)  A  ship  sails  when  she  frees  her- 
self from  her  fastenings,  and  moves  with  the  intention  of  going 
at  once  to  sea ;  (u)  although  afterwards  accidentally  and  com- 
pulsorily  delayed,  (v)  But  she  does  not  sail  by  merely  moving 
down  the  harbor  and  reanchoring,  if  she  moved  without  being- 
ready  to  continue  her  voyage  uninterruptedly,  (w)  If  when 
ready  and  intending  to  sail  she  is  stopped  before  getting  under 
way,  by  a  storm  or  any  adequate  obstruction  from  without, 
there  are  authorities  which  indicate  that  this  is  a  compHance 
with  the  warranty.  We  should  say,  however,  that  if  the  policy 
were  not  to  attach  until  the  sailing,  it  attaches  in  no  case  until 
actual  sailing,  (x)  A  warranty  to  sail  from  a  certain  territory, 
or  coast,  or  island,  is  not  satisfied  by  sailing  from  one  part  to 
another  part  of  it,  or  by  any  thing  less  than  sailing  with  the 
intent  to  go  entirely  away  from  it.  (t/)  A  warranty  "  to  depart" 
has  been  held  to  mean  more  than  a  warranty  "  to  sail."  (z)  And 
the  terms  "  final  sailing  "  (a)  or  being  "  despatched  from  "  (b)  a 
place,  mean  something  more  than  is  expressed  by  the  word 
sailing. 

English  poKcies  often  contain  a  warranty  to  sail  with  convoy ; 
but  we  have  as  yet  had  few  or  no  warranties  of  this  sort  in  this 
country,  and  no  decisions  directly  bearing  upon  them,  (c)  Poli- 
cies may  and  often  do  contain  a  variety  of  special  warranties  and 

[t]   See  Baines  v.  Holland,   10  Exch.  Eilton,  6  id.  565;  Shai-p  ;;.  Gibbs,  1  H. 

801  ;  CoUedge  v.  Harty,  6  Exch.  205 ;  and  &  N.  801 . 

cases  infra.  (x)  See  Hore  v.  Whitmore,  Cowp.  784; 

(m)  Cochran  v.  Fisher,  4  Tjrw.  424,  2  Bond  v.  Natt,  id.  601. 

Cromp.  &  M.  581;  Fisher  v.  Cochran,  5  (?/)  Wright  v.  Shiffner,  11   East,  515; 

Tyrw.  496,  1  Cromp.  M.  &  R.  809 ;  Bond  Cruikshank  v.  Janson,  2  Taunt.  301 ;  Eids- 

V.  Nutt,  Cowp.  601  ;   Nelson  v.  Salvador,  dale  v.  Newnliam,  3  M.  &  S.  456  ;  Lang 

Moody  &  M.  309.  v.  Andcrdon,  3  B.  &  C.  495. 

(v)  Thellusson  o.  Fergusson,  I  Doug.  (z)  Moir  !>.  Royal  Exch.  Ass.  Co.  3  M. 

361 ;  Eai-le  v.  Harris,  id.  357.  &  S.  461,  6  Taunt.  241 ;  Van  Baggen  v. 

[w]  Pettegrew  v.  Pringle,  3  B.  &  Ad.  Baines,  9  Exch.  523. 

514;  Lang  v.  Anderdon,  3  B.  &  C.  499  ;  (a)  Roclandts  v.  Harrison,  9  Exch.  444. 

Graham  v.  Barras,  3  Nev.  &  M.  125,  5  B.  (i)  Sharp  v.  Gibbs,  1  H.  &  N.  801. 

&   Ad.    1011;    Risdale    v.  Newnham,   4  (c)  For  the  English  authorities  on  this 

Camp.  Ill,  3  M.  &  S.  456;  Thompson  v.  subject,  see  2  Parsons,  Mar.  Law,  122. 
Gillespy,  5  Ellis  &  B.  209 ;     Hudson  v. 
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stipulations,  and  these  have  been  much  litigated.  Of  them  it 
is  only  necessary  to  say,  that  the  general  rules  of  the  law  of 
warranty  govern  them  whenever  applicable,  and  the  meaning  of 
the  mercantile  terms  used  is  determined  by  usage,  or  by  the 
law-merchant,  (d) 


SECTION    XII. 

OF  EBPRBSBNTATIONS   AND    OF   CONCEALMENTS. 

It  is  sometimes  difficult  to  discriminate  between  express  war- 
ranties and  representations ;  but  it  is  important  to  do  so,  as  the 
rights  and  obligations  created  by  representations  differ  in  many 
respects  from  those  which  arise  from  express  warranties.  It  is 
a  general  rule  that  every  direct  statement  contained  in  a  policy, 
and  by  that  is  meant  whatever  forms  a  part  of  the  policy,  is  to 
be  regarded  as  a  warranty,  (e)  We  may  define  a  represent- 
ation, in  language  used  by  the  Supreme  Court  of  the  United 
States.  It  should  be  "  an  affirmation  or  denial  of  some  fact,  or 
an  allegation  which  would  plainly  lead  the  mind  to  the  same 
conclusion."  (/)  It  may  be  made  orally,  or  in  writing,  or  by 
presenting  a  written  or  printed  paper.  And  if  it  be  false,  and 
tends  to  obtain  for  the  party  uttering  it  the  forming  of  the  con- 
tract, or  some  advantage  in  the  contract,  it  is  a  misrepresenta- 
tion. And  by  the  law  of  insurance,  a  misrepresentation,  whether 
intentional  or  not,  and  whether  firaudulent  or  not,  discharges  the 
insurers,  (g-) 

The  representation  may  be  drawn  by  inference  from  the  words 
of  the  poHcy,  as  those  words  constitute  a  warranty  only  when 
they  express  a  direct  statement.     Thus,  if  the  policy  says  the 

{d)  See  Callaghan  v.  Atlantic  Ins.  Co.  nings  v.  Chenango  Co.  Ins.  Co.  2  Denio, 

1  Edw.  Ch.  64 ;    Kenyon  v.  Bertlion,  1  75 ;    Glendale  Woollen  Co.  v.  Protection 

Doug.  12,  note;  Colby  v.  Hunter,  Moody  Ins.  Co.  21  Conn.  19  ;  Routledge  v.  Bur- 

&M.  81;  Blackhurst  w.  Coclcell,  3  T.  R.  rell,    1    H.  Bl.    254;   WilUams   v.    New 

360;    Bulkley  v.  Derby   Fishing   Co,    1  England  Ins.  Co.  31  Maine,  219. 
Conn.  571 ;  Bidwell  v.  Northwestern  Ins.         (/)  Livingston  v.  Maryland  Ins.   Co. 

Co.  19N.Y.  179.  7Cranch,  506.  ^      ,„  r. 

le)  Beanw.  Stupart,  1  Doug.  11;  Ken-         {g)  Lewis  v.  Eagle  Ins.  Co.  10  dray, 

yon   u.  Berthon,  1  Doug.  12,  note  ;  Jen-  508;  Anderson  v.  Thornton,  8  Excb.425 
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ship  sailed  between  the  13th  and  21st  of  September,  this  is  a 
warranty.  But  if  the  language  express  that  the  vessel  was  ex- 
pected to  sail  between  the  13th  and  21st  of  September,  this 
is  only  a  representation  that  the  insured  did  not  know  that  she 
had  sailed  before  the  13th.  (A) 

It  has  been  intimated,  that  the  ground  upon  which  misrepre- 
sentations discharge  insurers  is  fraud,  either  actual  or  construc- 
tive. It  is  quite  certain,  however,  that  they  have  this  effect 
whether  made  fraudulently  or  not.  (ij  Nor  need  it  refer  to  a 
matter  concerning  which  some  representation  is  necessary,  (j) 
It  must  however  be  material ;  that  is,  it  must  have  the  tendency 
above  spoken  of,  to  induce  the  making  of  the  contract,  or  to 
render  its  terms  more  favorable  to  the  insured ;  {k)  and  if  it 
were  in  reply  to  a  distinct  question  of  the  insurers,  this  fact 
would  go  very  far,  and  would  be  nearly,  although  perhaps  not 
quite  conclusive,  (Z)  in  proof  of  its  materiality. 

It  may  rest  upon  a  previous  fact,  as  if  an  insured  obtains  in- 
surance from  some  party  merely  to  decoy  subsequent  insurers 
into  their  bargain ;  this  would  operate  as  a  misrepresentation 
and  discharge  the  subsequent  insurers,  (m) 

Concealment  of  facts  which  ought  to  have  been  stated,  ope- 
rates in  the  same  way,  and  is  subject  to  the  same  rule  as  mis- 
representation ;  and  therefore  neither  inadvertence,  or  mistake, 
or  forgetfulness,  (n)  prevents  its  operation,  if  it  be  material,  (o) 
There    may,  however,  be  this    distinction.      An   innocent   mis- 


{h)  Stewart  v.  Morison,  Millar  Ins.  59.  221  ;   Lewis  v.  Eagle  Ins.  Co.  10  Gray, 

See  also,  Hodgson  v.  Richardson,  1  W.  508. 

Bl.  463,  3  Biur.  1477  ;  Eeid  v.  Harvey,  4         [k]  Flinn  v.  Headlam,  9  B.  &  C.  693; 

Dow,  97  ;    Seton  v.  Low,  1  Johns.  Cas.  Clason   v.    Smith,  3  Wash.    C.  C.  156; 

1  ;  Palmer  v.  Warren  lus.  Co.   1   Story,  Eico  v.  Now  England  Ins.  Co.  4  Pick. 

360  443  ;  Sibbald  v.  Hill,  2  Dow.  P.  C.  263. 

(t)  Mr.  Arnould  in  his  work   on   Ins.         (/)  Burritt  v.  Saratoga  Co.  Ins,  Co.  5 

495,   contends    that  a  misrepresentation  Hill,  188  ;  Dennison  v.  Thomaston  Ins. 

avoids  the  contract  on  the  ground  of  con-  Co.  20  JMaine,  125. 

structivc  or  legal  fraud.      See  also,  Paw-         (m)  Wliittingham    v.    Thornburgh,   2 

son  V.  Watson,  Cowp.  785  ;  Cornfoot  v.  Vern.  206 ;  Wilson  v.  Ducket,  3  Burr. 

Eowke,  6  M.  &  W.  379  ;    Elkin  c.  Janson,  1361. 

13M.  &W.  658.  But  see  2  Duer  Ins.  647;         (n)   Canj  v.  Commonwealth  Ins.  Co, 

1  Phillips  Ins,  ^  537.     However  this  may  10  Pick,  535;  Sawyer  i;.  Coasters  Ins.  Co. 

be,  it  seems  well  sc-ttled,  that  a  false  repio-  6    Gray,   221;  Dennison   u.   Thomaston 

sentation  is  sufficient  to  avoid  the  policy.  Ins.  Co.  20  Maine,  125. 
Lewis  V.  Eagle  Ins,  Co.   10  Gray,    508 ;         (o)  Maryland    Ins.    Co.   v.    Rudeu,   G 

Anderson  v.  Thornton,  8  Exch.  425,  Cranch,  338  ;  Hurtin  v.  Phoenix  Ins.  Co. 

(j)  Sawyer  i;.  Coasters  Ins.  Co.  6  Gr.ay,  1  Wash.  C.  C.  400. 
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representation  or  concealment  discharges  insurers,  only  when 
they  were  influenced  by  it;  but  if  it  were  made  intentionally 
and  fraudulently,  it  would  discharge  them,  although  it  had  no 
effect  upon  the  bargain,  (p)  K  the  ignorance  is  wilful  or  owing 
to  the  negligence  of  the  insured,  it  is  no  excuse,  (q)  If  the  state- 
ment be,  that  a  thing  is  believed  to  be  so,  or  not  so,  and  the 
belief  exists,  that  satisfies  the  representation.  (/•)  It  has  been 
Baid,  that  one  who  asserts  that  a  certain  thing  is  so,  when  he 
knows  nothing  about  it,  and  the  thing  be  not  so,  is  affected  by 
the  assertion  as  if  he  had  known  it  to  be  false,  (s)  This  rule,  if 
it  be  one,  must  have  some  qualification. 

K  the  representation  is  true  at  the  time  it  is  made,  that  is 
generally  sufficient;  (t)  but  it  may  relate  to  the  future,  and 
then  it  must  be  comphed  with  in  tlie  future,  (m) 

Generally,  the  insured  is  bound  to  state  what  he  has  learned 
only  from  rumor,  unless  the  rumor  is  manifestly  frivolous  or  the 
authority  is  not  worthy  of  credit ;  (v)  but  he  need  not  disclose 
matters  of  common  notoriety ;  (w)  or  what  the  insured  knew  as 


(p)  See  cases  supra,  p.  402,  note  {!c). 

(q)  Biays  v.  Union  Ins.  Co.  1  Wash. 
C.  C.  506 ;  M'Lanahan  v.  Universal  Ins. 
Co.  1  Pet.  170  ;  Neptune  Ins.  Co.  v. 
Kobinson,  H  Gill  &  J.  256. 

(r)  As  where  a  vessel  is  represented  as 
expected  to  sail  at  or  within  a  certain 
time.  Bowden  v.  Vauijhaa,  10  East,  415; 
Whitney  v.  Haven,  13  Mass.  172;  Ricew. 
New  England  Ins.  Co.  4  Pick.  439  ;  Bry- 
ant V.  Ocean  Ins.  Co.  22  Pick.  200 ;  Hub- 
bard V.  Glover,  3  Camp.  313  ;  Astor  v. 
Union  Ins.  Co.  7  Cow.  202. 

(s)  Macdowall  v.  Eraser,  1  Doug.  260 ; 
Pawson  V.  Watson,  2  Cowp.  788. 

(t)  Driscol  V.  Passmore,  1  B.  &  P.  200. 

(u)  riinn  V.  Headlam,  9  B.  &  C.  693 ; 
Dennistoun  v.  Lillie,  3  Bligh,  202;  Ed- 
wards V.  Pootner,  1  Camp.  530 ;  Clark  v. 
Manuf.  Ins.  Co.  8  How.  235  ;  Houghton 
V.  Manuf.  Ins.  Co.  8  Met.  114;  Underbill 
V.  Agawam  Ins.  Co.  6  Cush.  440  ;  2  Duer, 
Ins.  657,  note  VI. ;  1  Arnould  Ins.  503  ; 
1  Phillips,  Ins.  §  553.  But  the  view  has 
been  taken,  that  all  statements  i-especting 
future  events,  are  mere  representations  of 
intention,  and  will  not  defeat  the  policy, 
tinloss  made  fraudulently.  Alston  v. 
Mechanics  Ins.  Co.  4  Hill,  329.  See  also, 
Rice  V.  New  England  Ins.  Co.  4  Pick. 
439 ;  Bryant  v.  Ocean  Ins.  Co.  22  Pick. 


■200 ;  AUegre  v.  Maryland  Ins.  Co.  2 
Gill  &  J.  136.  It  is  also  difficult  to  de- 
termine whether  a  statement  respecting  a 
future  event,  is  to  be  regarded  merely  as 
a  representation  as  to  an  expectation  or 
intention,  or  as  an  absolute  agreement. 
See  Benham  v.  United  Ins.  Co.  7  Exch. 
744  ;  Bowden  v.  Vaughan,  10  East,  415; 
Erisbie  c.  Fayette  Ins.  Co.  27  Penn.  St. 
325 ;  Billings  v.  Tolland  Co.  Ins.  Co.  20 
Conn.  139  ;  Stokes  v.  Cox,  1  H.  &  N.  533 ; 
Loud  V,  Citizens  Ins.  Co.  2  Gray,  221 ; 
Crocker  i".  Peoples  Ins.  Co.  8  Cush.  79 ; 
Jones  Manuf.  Co.  v.  Manuf.  Ins.  Co.  8 
Cush.  82  ;  WiUiams  i>.  New  England 
Mut.  Ins.  Co.  31  Maine,  219. 

(e)  See  Lynch  v.  Hamilton,  3  Taunt. 
44;  Walden  v.  La.  Ins.  Co.  12  La.  134; 
Durrell  v.  Bederley,  Holt,  N.  P.  283; 
Seaman  v.  Fonereau,  2  Stra.  1183  ;  Burr 
V.  Foster,  2  Dane  Ab.  122;  Willes  v. 
Glover,  4  B.  &  P.M.  But  see  BeilV. 
Bell,  2  Camp.  475  ;  Buggies  v.  General 
Ins.  Co.  4  Mason,  83. 

(w)  Coulon  V.  Bowne,  1  Caines,  288 : 
Thomson  v.  Buchanan,  4  Brown  P.  C 
482  ;  Vallance  v.  Dewar,  1  Camp.  503 ; 
Buck  V.  Chesapeake  Ins.  Co.  1  Pet.  151  ; 
Hurtin  v.  Phcenix  Ins.  Co.,1  Wash.  C 
C.  400  ;  Moxon  v.  Atkins,  3  Camp.  200  ; 
Stewart  u.  Bell,  5  B.  &  Aid.  238. 
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well  as  he ;  (x)  or  what  he  had  every  reason  to  believe  the 
insurer  knew  as  well ;  (?/)  or  what  is  distinctly  provided  for  in 
the  policy,  (z) 

If  different  policies  are  connected  together  by  identity  of 
subject  and  by  mutual  understanding,  a  misrepresentation 
made  to  the  first  insurer  operates  on  subsequent  policies  as  if 
made  in  reference  to  them.  («) 

A  misrepresentation  made  before  the  insurance  is  made,  has 
the  same  effect  as  if  made  at  the  time,  if  it  were  made  in  con- 
nection with  the  insurance  and  had  any  effect  upon  it.  (b) 

It  may  be  doubted  on  authority,  whether  insurers  are  dis- 
charged when  the  insured  concealed  a  material  fact  in  igno- 
rance of  it,  and  therefore  could  not  have  stated  it,  but  his  igno- 
rance was  caused  by  the  fraud  of  his  master,  in  wilfuliy  with- 
holding information  from  him.  (c)  There  are  certainly  reasons 
for  holding  a  policy  void,  made  under  such  concealment,  if  not 
because  the  master's  knowledge  is  the  knowledge  of  his  princi- 
pal, then  because  the  contract  was  founded  on  an  essential  mis- 
understanding of  both  parties,  (d) 

Neither  is  it  quite  certain  how  the  policy  is  affected  by  the 
misrepresentation  or  concealment  of  an  agent,  who  effects  the 
policy,  when  the  principal  himself  is  whoUy  innocent.  It  seems 
however  that  the  insurers  are  thereby  discharged,  (e) 

A  similar  question  exists,  how  far  an  insurance  company  is 
bound  by  the  knowledge  of  any  member  or  officer  of  the  com- 
pany. But  the  answer  to  this  question  must  always  depend 
on  the  authority  or  agency  which  the  member  or  officer  pos- 
sesses, by  usage,  by  office,  or  by  direct  instructions.  (/) 


(x)  Carter  v.  Boehm,  3  Burr.  1905.  such   circumstances   in   Rup;gles  v.  Gen. 

(;/)  V.-isse  V.  Ball,  2  Dall.  275.  Ins.  Co.  4  Mason,  74,  12  Wheat.  408. 

{z)  De  Wolf  V.  New  York.  Ins.  Co.  20  (rf)  The  decision  in   the  case  cited  in 

Johns.  214.     See  2  Duer,  Ins.  573.  the  prccertingnotc  is  doubted  by  Mr.  Duer 

[a]  Feise  v.  Parkinson,  4  Taunt.  640  ;  and  Mr.  Phillips.  2  Duer  Ins.  415,  and 
Pawson  V.  Watson,  2  Cowp.  785.  But  note  xi.  to  ch.  xiv ;  1  Phillips  Ins.  ^ 
the  rule  is  otherwise  if  the  policies  arc  in-  549.  See  also,  Fitzliorbert  v.  Mather,  1 
dependent.     Elting    "■    Scott,    2   Johns.  T.  R.  12. 

157  ;  Williams  v.  New  England  Ins.  Co.  (e)  Sawyer  v.  Coastera  Ins.  Co.  6  Gray, 

31  Maine,  219.  221 ;  Stewart  v.  Dunlop,  4  Brown,  P.  C. 

(b)  See  Dawson  v.  Atty,  7  East,  367  ;  483,  note ;  Carpenter  v.  Am.  Ins.  Co.  1 
Edwards  v.  Pootner,  1  Camp.  530.  Story,  63. 

(cl  The  insurers  were  held  liable  imder  {/')  See  Himely  i:  S.  Car.  Ins.  Co.  3 

Const.  R.  154. 
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If  the  insured  when  he  states  a  fact  gives  truly  his  authority 
for  it,  and  the  insurers  can  judge  of  that  fact  and  that  author- 
ity as  well  as  he  can,  though  the  authority  is  insufficient  and 
the  statement  founded  thereon  erroneous,  it  is  not  a  misrepre- 
sentation, (g) 

'As  the  misrepresentation  must  be  of  a  fact  material  to  that 
contract,  it  is  obvious  that  this  materiahty  must  be  determined 
by  the  circumstances  of  each  case ;  as  for  example,  the  national 
character  of  the  property,  (A)  or  the  nature  of  it,  or  the  interest 
of  the  assured  in  it,  {i)  or  the  time  of  sailing,  (j)  or  the  place 
of  the  ship  at  a  certain  time,  or  the  age  or  construction  of  the 
ship.  The  one  principle  which  is  certain  and  established,  and 
answers  all  these  questions,  is,  that  every  thing  should  be  stated 
and  stated  truly,  which  insurers,  acting  as  reasonable  men,  should 
consider,  either  in  determining  whether  they  would  insure  at  all 
or  what  premium  they  should  ask.  (k) 

Every  representation  or  statement  will  be  construed  by  the 
fair  and  obvious  meaning  of  the  words,  (Z)  and  rational  in- 
ferences from  them  ;  and  will  include  all  facts,  however  distinct, 
which  are  yet  necessarily  connected  with  the  statement,  (m) 

It  is  an  important .  difference  between  a  warranty  and  a  rep- 
resentation, that  while  a  warranty  must  b6  literally  and  accu- 
rately complied  with,  a  substantial  compliance  with  a  represent- 
ation is  sufficient ;  (w)  and  a  literal  compliance,  if  it  be  not 
substantial,  is  not  sufficient,  (o) 


{g)  Tidmarsh  v.  "Washington  Ins.  Co.  4  v.  Dixon,  4  B.-&  P.  131  ;  Foley  v.  Moline, 

Mason,  443.  5  Taunt.  430 ;    Williams  v.  Delafleld,  2 

(h)  CampbelU.  Innes,  4B.  &Ald.423;  Ciines,  329. 
Francis  v.  Ocean  Ins.  Co.  6  Cow.  404;         (k)  See   Ingraham  v.   South   Carolina 

Murray  v.  United  Ins.  Co.  2  Johns.  Cas.  Ins.  Co.  3  Brev.  522. 
168.  (!)  Sibbald  v.  Hill,  2  Dow  P.  C.  263 ; 

(t)  Generally  the  nature  of  the  interest  Livingston  v.  Maryland  Ins.  Co.  7  Cranch, 

of  the  insured  need  not  be  stated.     Oliver  506. 

V.  Greene,  3  Mass.  133;  Finney  v.  War-        (m)   Steel  i'.  Lacy,  3  TauDt.  285;  Kirby 

ren  Ins.  Co.  1  Met.  16  ;  Taylor  w.  Wilson,  o.  Smith,  1  B.  &  Aid.  672. 
15  East,  324;  Russel  v.  Union  Ins.   Co.         (n)  Chase  y.  Wash.  Ins.  Co.  12  Barb. 

1  Wash.  C.  C.  409.  595 ;  Suckley  v.  Delaiield,  2  Caines,  2a-i  • 

(/)  This  is  generally  material.  M'Lan-  Pawson  v.  Watson,  2  Cowp.  785;  De 
ahan  v.  Universal  Ins.  Co.  1  Pet.  188;  Hahn  v.  Hartley,  1  T.  R.  345.  See  Saw- 
Anderson  V.  Thornton,  8  Exch.  425;  yer  i).  Coasters  Ins.  Co.  6  Gray,  221. 
Baxter  K.  New  England  Ins.  Co.  3  Mason,  (o)  AIsop  o.  Coit,  12  Mass.  40;  Mur- 
96  •  Elkin  v.  Janson,  13  M.  &  W.  655.  ray  v.  Alsop,  3  Johns.  Cas.  47 ;  Steel  v. 
But  if  the  time  would  not  affect  the  pre-  Lacy,  3  Taunt.  285  ;  Houghton  v.  Manuf. 
mium  it  need  not  be  disclosed.    Littledale  Ins.  Co.  8  Met.  123. 
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SECTION    XIII. 

OF   IMPLIED   WAERANTIES. 

A. — Of  Seaworthiness. 

The  warranty  of  seaworthiness  is  by  far  the  most  important 
of  the  warranties  implied  by  law.  It  enters  as  its  very  founda- 
tion into  every  contract  of  insurance  on  a  ship.  The  general 
meaning  of  seaworthiness,  is,  that  a  ship  is  in  every  particular 
of  her  condition  competent  to  encounter  safely  the  ordinary 
risks  to  which  she  must  be  exposed,  at  the  place  where,  or  dur- 
ing the  period,  or  the  voyage,  for  which  she  is  insured,  [p)  This 
warranty  comprehends  in  its  requirement  every  thing  used  in 
the  structure  and  fitting  of  the  ship ;  her  build  and  fasten- 
ings, {q)  spars,  sails,  rigging,  (r)  boats,  cables,  and  anchors ;  (s) 
all  usual  and  proper  papers  and  documents ;  food  and  water  of 
sufficient  quality  and  quantity ;  [t)  fuel,  charts  ;  and  such  furni- 
ture and  implements  as  are  needed  for  safe  navigation;  (m) 
ballast,  {v)  pilotage,  {w)  and  proper  stowage  of  the  cargo ;  [x) 
and  a  master,  officers  and  crew,  competent  in  number  and 
ability.  («/) 

(p)  Dixon  V.  Sadler,  5  M.  &  W.  414 ;  tending   to  prove  unseaworthiness.     De- 

Knill  V.  Hooper,  2  H.  &  N.  277  ;  Myers  v.  slion  v.  iMcrcliants  Ins.  Co.  1 1  Met.  208. 
Girnrd   Ins.    Co.   26   Penn.    State,    192;         («)  As  to  a  medicine  chest,  see  Woolf 

Cincinnati  Ins.  Co.  v.  May,  20  Ohio,  211.  v.  Clafrgett,  3  Esp.  2.i7. 

(7)  Watt  !i.  Mon-is,  1  Dow,  32  ;  Parker         (v)  Doblois  o.  Ocean  Ins.  Co.  1 6  Pick. 

V.  Potts,  3  id.  32 ;  Bell  v.  Reed,  4  Binn.  303.     See  Dixon   v.  Sadler,  :,  M.  &  \V. 

127  ;  Douglas  v.  Scougal,  4  id.  269.  405. 

(r)  Wedderburn  v.  Bell,  1  Camp.  1.  (w)  Gibson  v.  Small,  4  H.  L.  Cas.  353 ; 

(s)  Wilkie  v.  Geddes,  3  Dow,  57.  Di.xon  v.  Sadler,  5  M.  &  W.  415,  S  M.  & 

(/)  Fontaine   v.   Phoenix   Ins.    Co.    10  AV.  895;  Law  w.  Hollingsworth,  7  T.  R. 

Johns.  58  ;  Moses  v.  Sun  Ins.  Co.  1  Duer,  160 ;  Pliillips  0.  Headlam,  2  B.  &  Ad.  380 ; 

159;    Kettell   v.   Wiggin,    13    Mass.    68.  Stanwood  v.  Rich,  1  Phillips  Ins.  §  715; 

But  a  non-compliance  with  tlie  provisions  Keelcr   v,    Fircni.   Ins.   Co.  3  Hill,  250; 

of  a  statute  requiring   the  carrying  of  a  M'Millan    v.    Union  Ins.   Co.  Kiie,  248; 

certain  quantity  of  water  under  (icck,  does  Do  Pau  y.  .Jones,  1  Brcv.  4'!?;   Planigeu 

not  of  itself  render  the  vessel  unseawortliy.  u.  Wash.  Ins.  Co.  7  Barr,  306  ;  Whitney 

Warren  a.  Maniif.  Ins.  Co.  13  Pick.  518;  v.  Ocean  Ins.  Co.  14  La.  485. 
Deshon   0.    Merchants   Ins.  Co.  11  Met.         (.r)   Cliase  r.  Eagle  Ins.  Co.  5  Pick.  51 ; 

209.     And  the  mere  fact  that  all  the  water  Weir  v.  xVlierdeen,  2  B.  &  Aid.  320;  Cin. 

on  board  is  carried  on  deck,  does  not,  it  has  Ins.  Co,  i'.  May,  20  Ohio,  211. 
been  held,  of  itself,  as  matter  of  law,  ren-         (y)  Forshaw'  v.  Chabert,  3  Brod.  &  B. 

der  the  vessel  uaseaworthy,  but  it  is  a  fact  158;  Waldeii  v.  N.  Y.  Ins.  Co.  12  Johns, 
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The  warranty  of  seaworthiness  must  be  fully  complied  with ; 
but  a  defect. or -deliciency  may  exist  in  some  one  or  other  of  the 
things  above  enumerated,  and  yet  not  be  sufficient  in  extent  or 
character  to  constitute  a  breach  of  warranty ;  and  whether  it  be 
so  or  not,  is  generally  a  question  of  fact  for  the  jury.  Thus,  few 
ships  go  to  sea  without  some  rot  in  some  part  of  the  wood,  or 
some  weakness  or  deficiency  in  the  sails  or  rigging;  and  this 
may  be  wholly  unimportant,  or  extremely  dangerous,  or  any- 
where between  these  extremes ;  and  whether  it  renders  her  un- 
seaworthy,  depends  upon  the  test,  whether  it  makes  her  unfit  to 
encounter  the  ordinary  perils  to  which  she  will  be  exposed  ;  and 
the  same  rule  applies  to  the  sails  and  rigging,  and  every  thing 
else.  Upon  the  trial  of  such  questions,  after  evidence  is  re- 
ceived to  determine  as  exactly  as  possible  the  facts  of  the  case, 
experts  are  usually  called  to  give  to  the  jury  their  judgment,  as 
to  the  influence  of  these  facts. 

It  is  obvious  that  seaworthiness  must  differ  greatly  under 
different  circumstances.  A  ship  may  be  insured  only  while  in 
a  certain  port,  (z)  or  for  a  coasting  voyage,  or  a  voyage  to 
Europe,  or  a  voyage  round  the  world,  or  during  a  tempestu- 
ous season  or  a  quiet  one ;  and  the  seaworthiness  required  in 
every  case  is  the  seaworthiness  of  that  vessel  (a)  for  that  place, 
time,  or  voyage,  (b) 

Usage  may  have  great  influence  in  determining  this  point. 
Thus,  in  many  cases,  a  log-line  and  a  quadrant  may  be  enough. 
But  in  other  cases,  it  might  be  necessary  that  the  ship  should 

136;  Tait  k.  Levi,  14  East,  481 ;  Draper  464;  Cruder   v.  Pliil.  Ins.  Co.  2  Wash. 

V.  Com.  Ins.  Co.  4  Duer,  234;  Dow  v.  C.  C.    262;    Paddock   v.  'Franklin   Ins. 

Smith,    1    Caines,'32;    Silva  «.   Low,  1  Co.  11  Pick.  232. 

Johns.  Cas.  184;  Cruder  v.  Phil.  Ins.  Co.         {n)  The  term  seaworthiness  as  applied 

2  W.ash.  C.  C.  262  ;  Cruder  v.  Penn.  Ins.  to  steam-vessels,  means  not  only  that  the 

Co.  id.  339  ;  Hucks  v.  Thornton,  Holt,  N.  hull  shall  be  staunch,  tijjht,  and  strong, 

P.  30  ;  Busk  v.  Royal  Exeli.  Ass.  Co.  2  but  that  the  machinery  shall  be  properly 

B.  &  Aid.  73.     It  is  generally  necessary  to  constructed,  and  of  sufficient  power  to  per- 

have  an  officer  on  board  competent  to  take  form  the  contemplated  voy.age.     Myers  v. 

the  ma>ler's  place  in  case  of  an  emergen-  Girard    Ins.    Co.    26   Penn.    State,    192. 

cy.     Clifford  v.  Hunter,  3  Car.  &  P.  16;  See,  as  to  floating  docks,  Marcy  v.  Suu 

Gillespie  V.  Forsyth,  2   Law  Rep.    257;  lus.  Co.  11  La.  An.  748. 
Walden  i>.  N.  Y.  Ins.  Co.  12  Johns.  136  ;         {b]  See  Cobb  v.  New  England  Ins.  Co. 

Treadwell  v.  Union  Ins.  Co.  6  Cow.  270;  6  Gray,  19:i ;  KniU  v.  Hooper,  2  H.  &  N. 

Copeland  v.  New  England  Ins.  Co.  2  Met.  277  ;  Alexander  v.  Pratt,  1   Arnould,  luj 

432.  669;    Small  u,    Gibson,    16   Q.    B.    141; 

{z)  M'Lanahan    v.  Universal  Ins.  Co.  Brown  v.  Girard,  4  Yeates,  115;  BeU  ly. 

1  Pet.  184;  Abitbol  v.  Bristow,  6  Taunt.  Reed,  4  Binn.  127. 
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have  a  chronometer,  a  sextant,  and  a  mastei  competent  to  make 
a  proper  use  of  these  instruments.  So  there  must  be  proper 
charts  on  board;  but  what  charts  are  proper  and  necessary, 
must  be  determined  by  the  circumstances  of  each  case,  (c) 

Seaworthiness  is  a  condition  precedent;  that  is,  unless  the 
vessel  be  seaworthy  the  policy  does  not  attach,  {d)  But  by  a 
rule  somewhat  peculiar,  the  insured  is  not  in  general  bound  to 
prove  that  this  condition  was  fulfilled,  until  the  insurers  offer 
some  proof  of  unseaworthiness,  (e)  This  the  insurers  may  do, 
by  showing  that  the  loss  occured  without  any  exposure  to 
extraordinary  peril ;  (/)  but  if  a  vessel  has  encountered  an 
extraordinary  peril,  and  the  insurer  resists  a  claim  for  loss,  on 
the  ground  of  unseaworthiness,  he  must  prove  this ;  (g)  and  so 
if  the  vessel  sails  and  is  never  heard  from,  (h) 

If  a  vessel  becomes  unseaworthy,  and  afterwards  leaves  an 
intermediate  port  in  that  condition,  although  she  might  have 
been  repaked  there,  and  is  lost  in  consequence  of  that  neglect 
on  the  part  of  the  captain  to  repair  her,  the  underwriters  are 
not  held  liable  in  this  country,  (i)  In  England,  however,  the 
law  seems  now  to  be,  that  if  the  ship  was  seaworthy  at  the 
commencement  of  the  voyage,  subsequent  unseaworthiness, 
firom  whatever  cause,  except  the  wUful  and  wrongful  act  of  the 
assm-ed  himself,  will  not  relieve  the  underwriter  from  liabilLty 

(c)  In  all  such  cases  the  question  is  one  Ins.  Co.  11  Met.  207  ;  Taylor  v.  Lowell, 
of  faet  for  the  jui-y.  Chase  i'.  Eagle  Ins.  3  Mass.  331;  PaJdock  r.  Franklin  Ins. 
Co.  5  Pick.  51  ;  Bell  v.  Reed,  4  Binn.  Co.  1 1  Pick.  227  ;  Parker  !>.  Potts,  3  Dow, 
127 ;  Clifford  f.  Hunter,  Moodv  &  M.  23 ;  Bulhtrd  v.  Roger  AVilliams  Ins.  Co,  1 
103;  Gillespie  v.  Torsytli,  2  Law  Rep.  Curtis,  C.  C.  148;  Sncthen  v.  Memphis 
257;  M'Lanahan  u.  Universal  Ins.  Co.  Ins.  Co.  3  La.  An.  474;  Dupeyre  y. 
1  Pet.  184.  Western  Ins.  Co.  2  Rob.  La.  457. 

(d)  Tidmarsh  v.  Washington  Ins.  Co.  (/")  Watson  v.  Clark,  1  Dow,  344; 
4  Mason,  439;  Small  c.  Gibson,  16  Q.  B.  Parker  v.  Potts,  3  Dow,  23;  Wright  v. 
128;  Wallace  v.  De  Pau,  2  Bay,  503,  1  Orient  Ins.  Co.  6  Bosw.  269;  Deshon  v. 
Brev.  252;  and  cases /lassini.  Merchants   Ins.  Co.  11  Met.  207;  Myers 

(e)  It  lias  been  held  in  some  cases,  that  v.  Girard  Ins.  Co.  26  Penn.  State,  192; 
as  the  seaworthiness  of  the  vessel  is  a  con-  Bullard  v.  Roger  Williams  Ins.  Co.  1 
dition  precedent  to  the  right  of  the  assured  Curtis  C.  C.  148. 

to  recover,  it  lies  uijon  him  to   establish  {{/)  Barnewall  r.  Church,  1  Caines,  217. 

that  fact.     Tidmarsh  f.  Wash.  Ins.  Co.  4  (k)  Deshon  v.  Merchants    Ins.  Co.  11 

Mason,  439  ;   Craig  v.  U.  S.  Ins.  Co.  Pet.  Met.  207. 

C.  C.  410;  Moses  y.  Sun  Ins.  Co.  1  Duer,  (?)  Paddock  v.  Franklin   Ins.   Co.   11 

159.     Bat  tlio  rule  generally  Ibliowcd  at  Pick.  227;  Hazard  v.  New  England  Ins. 

the  jirescnt   day  is,  that  seaworthiness   is  Co.   1    Sumner,  230,  8  Pet.  557  ;  Deblois 

assumed  as  a  fact  in  the  absence  of  fraud,  v.  Ocean  Ins.  Co.  16  Pick.  308  ;  Copelauii 

and  the   assured   is   not  called   upon    to  v.  New  England  Ins,  Co.  2  Met.  432. 
prove  it  in  Umine.      Deshon  c.  Merchants 
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for  a  loss  which  is  the  proximate  effect  of  a  perU  insured 
against,  {j ) 

It  is,  however,  an  unquestionable  rule  of  insurance  law",  that 
it  is  the  duty  of  the  master  to  repair  unseaworthiness  in  the 
first  port  of  repair  which  he  reaches  after  the  injiury.  The  dis- 
regard of  this  duty  is  undoubtedly  a  breach  of  the  warranty  of 
seaworthiness.  Still  this  breach  does  not  operate  altogether 
like  a  breach  of  this  warranty  at  the  beginning.  It  does  not 
destroy  the  liability  of  the  insurers,  but  only  suspends  it.  It 
seems  to  be  settled,  for  example,  that  if  a  ship  loses  her  spars  at 
sea  or  a  part  of  her  crew,  and  reaches  a  port  where  they  could 
be  supplied,  and  leaves  it  without  supplying  them,  but  then 
proceeds  to  another  port  and  there  supplies  them,  the  liability 
of  the  insurers  continues  until  she  reaches  the  first  port  where 
her  wants  can  be  supplied,  and  is  then  suspended  untU  they 
are  supplied,  and  then  revives  after  they  are  supplied. 

Whether  the  suspension  of  the  liability  is  complete,  or 
only  in  reference  to  the  wants  not  supplied,  or  in  other  words, 
whether,  if  a  loss  happens  during  this  suspension  from  any 
cause,  the  insurers  would  be  discharged  ;  or  would  be  dis- 
charged only  if  the  loss  can  be  attributed  in  some  degree  to 
those  "wants,  may  not  be  certain.  We  should  say,  however,  that 
the  prevailing  rule  is,  that  the  insurers  would  be  liable  even 
during  the  period  of  suspension,  for  a  loss  which  can  not  be 
attiibuted  at  all  to  the  wants  which  caused  the  suspension,  {k) 
In  questions  of  this  kind,  as  in  most  of  those  of  seaworthiness, 
whether  relating  to  the  ship,  her  provisions,  crew,  or  pilot, 
usage  and  the  nature  of  the  voyage  would  have  much  in- 
fluence. 

The  seaworthiness  required  when  she  leaves  an  intermediate 
port,  may  not  be  so  perfect  as  that  required  before  she  proceeds 
on   her  voyage.     The   only  rule   must  be  that  she   should  be 


(;■  JShee's  Marshall  on  Ins.  122;  Dixon  Ins.    Co.   5  Pick.  51;  Am.  Ins.    Co.   v. 

V.  Sadkr,  .'J  il.  &  W.  405;  Eedman  v.  Ot;clcn,  15  Wend.  532,  20  id.  287 ;  Peter3 

Wilson,  U  id.  476.  o.  Tliajni.K  Ins.  Co.  3  B.  &  R.  25  ;  Hazard 

(k)  Capen  v.  Washington  Ins.  Co.  12  v.  New  England  Ins.  Co.  1  Sumner,  218, 

Cush.    517;    Starbuck  v.   New  England  230. 
Ins.  Co.  19  Pick.  198;  Chase  v.    Eagle 
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made  as  seaworthy  as  she  could  be  made,  by  a  reasonable  use 
of  the  means  within  reach. 

So  if  the  insurance  is  to  attach  while  the  vessel  is  at  sea,  or 
in  a  distant  port,  the  seaworthiness  must  be  that  proper  to  the 
time  and  place.  (1) 

A  similar  question  exists  as  to  the  warranty  on  time  policies ; 
and  it  may  be  still  involved  in  some  uncertainty.  Wc  think, 
however,  the  rule  must  be,  that  when  she  sails  on  her  first  voy- 
age, she  must  be  or  have  been  completely  seaworthy  in  the  or- 
dinary sense ;  and  thereafter  kept  and  made  seaworthy,  by  the 
reasonable  use  of  all  available  means,  and  that  the  insurers  are 
not  liable  for  a  loss  caused  by  a  want  of  repairs  which  could 
have  been  made  by  the  proper  use  of  such  means.  But  if  the 
insurance  is  to  attach  to  a  ship  at  a  distance,  and  after  a  part 
of  her  voyage  has  been  made,  the  seaworthiness  required  is  not 
the  same  with  that  required  at  the  beginning  of  the  voyage, 
l)ut  is  qualified  by  a  reasonable  consideration  of  the  circum- 
stances, and  of  the  nature  of  the  contract,  (m) 


B.  —  Of  Deviation. 

There  is  always  a  warranty  that  the  ship  shall  pursue  her 
proper  course  between  the  termini  of  the  voyage  insured,  and 
therefore  these  termini  should  be  distinctly  stated  in  the  policy. 
It  is  therefore  one  of  the  best  established  rules  of  insurance  law, 
that  the  insurers  are  discharged  by  any  deviation  from  the 
proper  course  of  the  voyage.     Originally  this  term  "  deviation," 


(/)   Sec  Paddock  o.  rranklin  Ins.  Co.  commences,  the  only  implied  w.-irranty  is 

11  Pick.  227.  that  the  vessel  was  in  existence  iis  a  v(S- 

(m)  In  England,  it  is  now  settled  that  sel,  Imt  tliat  if  she  is  in  ]ioit  at  tlie  time 

there  is  no  implied  warranty  of  seawortlii-  of  the  inception  of  the  risk  there  is  an  im- 

ness  in  any  ease  in  a  time  policy  of  insur-  plied  warranty  that  she  sl].all  lie  seawortliv 

ance.      Small  v.   Gibson,    16   Q.  B.   128,  when  she  leaves  the  port.    See  Hoxie  r.  Pa- 

141,  4  H.  L.   Cas.  3.1.3;  Jenkins  v.  Hey-  cific  Ins  Co.  7  Allen, ;  Macy  v.  JIut. 

cock,    8    Moore    P.    C.    351  ;  Michael   v.  Ins  Co.   15   Gray, ;   C.ipenV    Wash- 

Tredwin,  17    C.  B.    551;     Thompson    i'.  in;;ton  Ins.   Co."  12   Cn^h.   517-  Jones  v 

Hopper,  6  Ellis   &   B.  172,  937,  Ellis,  B.  Ins.   Co.  2  Wallace,  C.  C^.  278;  l!onse  v. 

&E.  1028;     Faweus  v.  Sarsfiokl,  6  Ellis  Ins.    Co,    25   Law   liep.   523;    Martin    v. 

&  B.  192.     In  this  country,  after  some  dis-  Fishino;  Ins.  Co.  20  Pick.  389  ;  Am.  Ins. 

cussion  the  rule  appears  to  be  settled,  that  Co.  n.  Ogdcu,  2U  Wend.  287. 
if  the  vessel  is  at  sea  at  the  time  the  risk 
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as  employed  in  the  law  of  insurance,  had  no  wider  meaning; 
but  now  it  is  extended  by  the  reason  of  the  rule,  to  any  mate- 
rial change  in  the  risks  assumed  by  the  insurers.  And  the  rule 
applies  in  full  force,  although  the  change  does  not  increase  the 
risk ;  for  the  insurers  have  a  right  to  say  that  they  assumed  cer- 
tain risks,  and  no  other  risks ;  {n)  and  the  rule  is,  that  any 
deviation  whatever,  not  merely  suspends  the  liability  of  the  in- 
surers, but  discharges  them  from  all  future  responsibility ;  but 
not  for  a  loss  caused  before  the  deviation  by  a  peril  insured 
against,  (o) 

It  may  indeed  be  said,  that  the  change  of  risk  might  be 
merely  temporary,  and  that  thereafter  all  subsequent  risks  are 
certainly  and  precisely  just  what  they  would  have  been  had 
there  been  no  deviation ;  and  then  the  liability  of  the  insurers 
might  revive.  There  can  however  be  few  changes  in  the  risks, 
if  any,  that  leave  all  subsequent  perils  entirely  and  certainly 
unaflfected.  (p) 

Usage  has  especial  influence  in  determining  what  is  the 
proper  course  for  a  voyage,  and  what  is  a  departure  from  this 
course,  (q)  If  there  be  no  such  usage,  the  master  is  always 
bound  to  proceed  to  his  destination  in  that  which  is  the  best 
way,  all  things  being  considered,  (r)  At  the  same  time,  a 
master  always  must  have  from  the  nature  of  the  case  a  certain 
amorfnt  of  discretion  ;  it  is  his  duty  to  exercise  his  judgment ; 
and  the  insured  is  bound  to  leave  him  at  liberty  to  exercise  his 
judgment,  (s)     There  may  certainly  be  a  deviation  before  the 


(n)  Maryknd  Ins.   Co.  v.  Le  Roy,  7  Dewar,   1    Ciimp.    503 ;    Ou^ier   v.  Jen- 

Craiich,   2B ;    Child  v.  Sun   Ins.    Co.   3  niiiRs,  id.    505,  note ;    Salvador   v.  Hop- 

Sandf.  26;  Kettell  u.  Wifrgin,  13  Mass.  kins,  3  Burr.  1707;  Gregory!'.  Christie, 

68 ;  Hartley  v.  Buftgin,  3  Doug.  39.  3  Doug.  419  ;  Depeyster  v.  Sun  Ins.  Co. 

(o)  Hare   o.   Travis,   7  B.   &   C.    14;  19  N.  Y.  272. 

Green  v.  Young,  2  Salk.  444  ;  Richardson  (r)  Martin   v.   Delaware    Ins.    Co.    2 

V.  Maine  Ins.  Co.  6  Mass.  102.  Wash.  C.  C.  254;  Brown  o.  Taylcur,  4 

(/))  See  Coffin  v.  Newburyport  Ins.  Co.  A.  &  E.  241. 

9  Mass.  449,  per  Sedgwick,!.  (s)  As  where  the  master  is  required  by 

(q)  Martin  v.  Delaware  Ins.  Co.  2  usage  on  reaching  a  certain  point,  to  de- 
Wash.  C.  C.  254 ;  Eolsora  u.  Merchants  cide  on  a  consideration  of  the  winds  and 
Ins."  Co.  38  Maine,  414  ;  Bcntaloe  v.  currents,  which  of  two  or  more  routes  is 
Pratt,  J.  B.  Wallace,  58  ;  Ifettell  v.  Wig-  the  best,  and  he  witliout  so  deciding  takes 
gin,  13  Mass.  68;  Lockett  w.  Merch.  Ins.  one  of  them  in  obedience  to  tlie  sailing 
Co.  10  Rob.  La.  339;  Meyi'.  South  Caro-  orders  of  his  owners,  this  would  be  a  de- 
Una  Ins.  Co.  3  Brev.  329  ;  Elliot  v.  Wil-  vintion.  Middlewood  v.  Biakos,  7  T.  R. 
son,  4   Brown,  P.    C.   470;  Vallanco   v.  162. 
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voyage  begins,  by  unreasonable  delay;  (t)  and  sucli  delay  at  an 
intermediate  port  would  be  a  deviation,  (u) 

A  deviation  is  alvi^ays  excused  by  a  sufficient  necessity ;  or 
rather  a  change  of  risk  is  not  a  deviation,  which  is  caused  and 
justified  by  a  sufficient  necessity,  (r)  This  necessity  must 
always  be  judged  of  by  the  circumstances  which,  at  the  time, 
were  presented  for  consideration  to  the  assured  or  his  master, 
and  not  by  subsequent  events,  (w) 

It  must  always  be  a  voluntary  act;  for  whatever  is  done 
under  compulsion,  (x)  or  indeed  for  any  sufficient  cause,  is  not 
a  deviation ;  and  what  would  otherwise  be  a  deviation  is  not 
one,  if  a  change  of  risk  were  made  to  avoid  a  peril  of  sufficient 
reality  and  magnitude,  and  was  no  greater  than  this  cause 
required.  («/)  And  as  we  have  seen  in  the  chapter  on  contracts 
of  shipping,  a  change  of  the  course  of  a  ship  is  justified,  if  it 
were  for  the  purpose  of  saving  the  life  of  persons  on  board 
another  vessel,  (z)  And  we  should  apply  the  same  rule  to  a 
deviation  to  save  life  on  board  the  vessel  insured,  unless  this 
deviation  was  made  necessary  by  the  want  of  sufficient  means 
of  cure  on  board ;  and  this  want  might  amount  to  unseaworthi- 
ness, (a) 

(t)  Earl  V.  Shaw,  1  Johns.  Cai.  313;  Mart.  La.  126;  Gazzam  v.  Ohio  Ins.  Co. 

Driscol   V.   Passraoro,   1  B.    &  P.    200  ;  Wii^lit,  202  ;  Stewart  u.  Tenn.  Lis.  Co. 

Chitty  V.   Selwyn,  2  Atk.   3.59;  Hnll    v.  1  Humph.  242. 

Cooper,  14  East,  4  79;  Hartley  w.  Bn;:Kin,  (,i )    Wintlirop    v.    Union    Ins.    Co.    2 

3  DoujT.  39  ;  Seamans  c.  Lorin";,  1  Mason,  Wash.  C.  C.  7  ;  Scott  v.  Thompson,  4  B. 

127 ;  Himely  u.  S.  Car.  Ins.  Oi).  3  Const.  &    P.    181.     See    Phelps    v.    Auldjo,    2 

R.  154;  Palmer  v.  Marsliall,  8  Bing.  79;  Camp.  350. 

Mount  f.  Larlihis,  8  Bins.  108.  (y)  As    capture.     DriscoU   r.  Bovil,    1- 

(«)   Hamilton  v.   Sheddon,  3  M.  &  W.  B.    &   P.    313;    Whitney    ,;.    Haven,    13 

49;  Murden   v.   South   Car.   Ins.    Co.  3  Mass.  172;  Reade  v.  Comm.  Ins.  Co,  3 

Const.   P.  200;    Coffin  v.   Ncwlmryport  Jolms.  352;  Post  v.  Phoeni-K  Ins.  Co.  10 

Ins.  Co.  9  Mass.  436 ;  Williams  v.   Slice,  Johns.    79;    Lee   r.    Ciray,   7   Mass.   352; 

3Camp.  4G9;  Kingston  u.  Girard,  4  Dall.  Govcrncur  v.  United  Ins.   Co.   1   Caines, 

274.  592.     See  OTvcilly  v.   Koval  Exch.  Ass. 

(v)  Thus  a  vessel  damaged  l>y  a  peril  Co.  4   Camp.  246;    Breed   u.   Eatoa,  10 

of  the  sea,  may  go  out  of  her  course  to  Mass.  21. 

refit      Motteux   v.  London   Ass.   Co.   1  {:)  The  Rch.  Boston,  1   Sumner,  328; 

Atk.  545  ;  Coffin  w.  Newhuiyport  Itis.  Co.  Bond    r.  Brig  Cora,  2  Wash.   C.   C.  80; 

9  Mass.  447;  Coles  u.  Marine  Ins.  Co.  3  Ship    Henry    Ewhank,    1    Sumner,    400; 

Wash.  C.  C.   159;  Hall  v.  Franklin  Ins.  Settle  v.  St"  Louis  Ins.  Co.  7  Jlisso.  379; 

Co.   9    Pick.  466.     But  whatever  he  the  Walsh  v.  Hoiner,  10  id.  6;  Lawrence  v. 

necessity,  unnecessary  delay  or  Avasto  of  Sydeliotham,  G  East,  45. 

time,  or  wandering  under  that  necessity,  (a)  In  Perkins  r.  Augusta  Ins.  Co.  10 

ivill  bo  a  deviation.     Turners.  Protection  Gray,  312,  the  wife  of  the   captain,  who 

Ins.  Co.  25  Maine,  515.  was  on  hoard  in  a  pregnant  condition,  fell 

(w)  Byrne   i>.  La.  State   Ins.    Co.    19  down  the  cabin  stairs.     To  obtain  medi- 
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It  is  quite  certain,  that  a  mere  intention  to  deviate  is  not  a 
deviation.  If  the  intended  voyage  is  wholly  abandoned  and 
another  substituted,  a  policy  for  the  original  voyage  never 
attaches.  But  if,  for  example,  a  vessel  insured  from  Boston  to 
Rio  Janeiro,  takes  goods  on  board  which  she  intends  to  carry 
to  New  Orleans,  and  then  return  to  her  voyage  to  Rio  Janeuo ; 
and  the  first  part  of  the  voyage  is  precisely  the  same  as  if  she 
had  not  intended  to  go  to  New  Orleans  ;  the  deviation  does  not 
take  place  until  she  actually  changes  her  course  to  go  to  New 
Orleans.  And  for  a  loss  occurring  before  this  change  of  her 
course  takes  place,  the  insurers  would  be  liable,  (b)  Whether 
if  a  vessel  sails  with  the  purpose  of  pursuing  her  course  for  a 
certain  time  and  then  of  changing  her  course,  this  is  only  an 
intended  deviation,  or  an  entire  change  of  the  original  voyage, 
discharging  the  insurers  from  the  beginning,  must  always  be  a 
question  of  mixed  law  and  fact.  We  should  say,  however, 
that  if  a  vessel  sailed  with  the  original  intention  of  terminating 
her  voyage  at  some  other  port  or  place  than  that  to  which  she 
is  insured,  this  would,  generally  at  least,  be  a  change  of  the 
voyage,  (c)  If  she  sails,  intending  to  go  where  she  is  insured  to 
go,  a  clearance  for  a  different  port  would  not  discharge  the 
insurers,  (d) 

Policies  of  a  certain  description  are  commonly  called  liberty 
policies.  They  permit  certain  changes  of  course  which  would 
otherwise  be  deviations.  The  expressions  often  used  are  "  with 
liberty  to  enter  such  a  port,"  or  "  to  efiter "  or  "  touch  at "  or 
"trade"  or  "stop"  or  "  stay  at."     The  parties  may  of  course 

cal  assistance  and  advice,  the  master  deri-  7  B.  &  C.  14 ;  Marine  Ins.  Co.  v.  Tucker, 

ated  from   his  com-se  and  put  into  port.  3  Cranch,  357 ;  Hobart  v.  Norton,  8  Piclc. 

The  court  held,  that  the  deviation,  if  neces-  159;    Winter   v.   Delaware   Ins.    Co.   30 

sary  to  save  life  on  board,  was  justifiable.  Penn.  State,  334;  Lawrence  v.  Ocean  Ins. 

See  also.  Brown  v.  Overton,  Sprague,  462.  Co.  1 1  Jolms.  241 ;  New  York  Ins.  Co.  v. 

In  Woolf  V.  Claggett,  3  Esp.  257,  Lord  Lawrence,  14  id.  46.     See  Silva  v.  Low,  1 

£Won  stated,  that  it  was  incumbent  on  the  Johns.  Cas.  184. 

owner  to   provide  against  the  results  of  (c)  Stoclcer    v.   Hams,   3    Mass.  409; 

accidents  by  every  proper  precaution,  as  Merrill  v.  Boylston  Ins.  Co.  3  AUca,  247 ; 

to  medicines  and  necessaries  for  the  voy-  Marine  Ins.   Co.  v.  Stras,   1   Munf.  408. 

age,  as  much  as  he  was  bound  with  respect  See  Marine  Ins.  Co.  v.  Tucker,  3  Cranch, 

to  the  tightness  of  the  ship.  357,  per  Johnson,  J. 

(6)  Foster   v.  Wiimer,   2    Stra.    1249;  (d)  Planchg  v.  Fletcher,  1  Doug.  251; 

Carter  v.  Royal  Exch.  Ass.  Co.  id. ;  Thel-  Barnewall  v.  Church,  iCaines,  217  ;  Tal- 

lusson  y.  Eergusson,  1  Doug.  361.     Kew-  cot  v.  Marine   Ins.   Co.   2   Johns.    130; 

ley  V.  Ryan,  2  H.  Bl.  343 ;  Hare  v.  Travis,  McEee  v.  S.  Car.  Ins.  Co.  2  McCord,  503, 
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make  whatever  stipulations  they  please;  and  the  language 
used,  although  once  construed  with  perhaps  severe  'technical- 
ity, (e)  would  now  undoubtedly  be  construed  with  due  regard 
to  the  intention  of  the  parties.  (/) 

It  is  now  often  expressly  permitted,  that  intermediate  voyages 
may  be  made,  or  intermediate  ports  visited.  These  intermedi- 
ate ports  are  sometimes  named,  and  sometimes  only  designated 
as  ports  between  two  termini,  (g)  In  either  case,  it  is  quite  cer- 
tain that  the  ports  should  be  visited  in  the  order  in  which  they 
are  named,  (A)  unless  it  is  obvious  that  the  order  in  which  they 
are  enumerated  was  accidental,  and  not  intended  to  have  any 
effect ;  or  if  not  named,  then  in  their  geographical  order,  (i) 
By  geographical  order  is  generally  meant  the  order  in  which 
they  stand  upon  the  map  ;  but  usage  and  the  nature  and  pur- 
pose of  the  voyage  may  show  a  different  intention  of  the  par- 
ties, and  so  vary  this  order.  (7)  The  reason  for  the  rule  is, 
that  if  it  were  otherwise,  a  vessel  might  go  to  the  further  port 
and  then  retm-n  to  a  nearer,  then  go  again  to  a  further  port  and 
return  to  a  nearer,  and  thus  lengthen  the  voyage  indefinitely ; 
and  no  construction  would  give  this  power  unless  it  were 
expressly  given,  (k)  For  the  same  reason,  a  liberty  to  go  to 
any  ports  without  naming  them,  would  be  construed  wilh  refer- 
ence to  the  voyage  insured,  and  would  not  be  held  to  include 
permission  to  visit  a  port  which  could  not  be  reached  without 
a  distinct  change  of  the  voyage,  (l) 

Pohcies  on  time  may  contain  no  termini  whatever ;  and  then 


(c)  Thus  "to  touch  and  stay  "  has  been  ((')   See  CUvson  v.  Simmonds,  cited  6  T. 

held  not  to  authoiizc  brcakinK'  bulk.    Siitt  R,  533. 

V.  Wai-dell,  2  Esp.  610,  Park,  Ins.  388.  {j  )  See  Gairdner  u.  Scnhouse,  3  Taunt. 

See  also,  Sheriff  u.  Potts,  5  Esp.  96  ;  U.  1 6. 

S.  V.  The  Paul  Shearman,  Pet.  C.  C.  104.  (/.)  Hammond  v.  Eciil,  4  B.  &  Aid.  72  ; 

(/)   Urquhart    v.   Barnard,    1     Taunt.  Williams  u.  Slice,  3   t'anip.  469  ;  Soilv  i;. 

450;    Gregory  u.  Christie,  Park   Ins.   67,  AVhitmore,  5   B.  &   Aid.   45;   Clason   v. 

3  UoujT.  419  ;  Cross  v.   Shntlitfc,  2  Bay,  Simonds,  cited  6  T.  R.  533  ;  Lannliora  v. 

220;    Metcalfe   v.   Parrv,  4  Camp.    123;  Allnutt,  4  Taunt.  511  ;  liufker  [-."AUiiut 

Ashley  v.  Pratt,  16  JM.  &  W.  471,  1  Exch.  15  Ea.-^t,  278. 

257  ;  Gilfurt  v.  Hallet,  2  Johns.  C:us.  296  ;  (/)  Bottomley  v.  Bovill,  5  B.  &  C.  210; 

Chase  V.  Eagle  Ins.  Co.  5  Pick.  51.  Hof,'g  v.  Horner,  Park,  ins.  394  ;  Kanken 

(g)  Thoradike    v.    Bordnian,    4    Pick.  v.  Rccye,  Park,  Ins.  627  ;  Laviibre  y.  \Vil- 

471;    Bize    v.    Fletcher,    1    Duug.   284;  son,   1  Dong.  2,S4;  Coles  i..  Marine  Ins. 

Hunter   u.   Leathley,    10   B.    &   C.    858;  Co.  3    Wash.   C.   C.    159;    Wintlirop   v. 

Leathly  v.  Hunter,  7  Bing.  517.  Union  Ins.  Co.  2  Wash.  C   C.  7 ;  Lam- 

(A)  Beatson  v.  Havvorth,  6  T.  R.  531.  bert  v.  Liddard,  5  Taunt.  480 
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they  usually  add  the  clause,  "  wherever  she  may  be,"  or  some 
equivalent  clause.  But  they  may  contain  termini  of  place,  or 
specify  that  certain  places  may  be  visited  only  at  certain  sea- 
sons. A  very  common  insurance  is  to  such  "  a  port  and  a 
market ; "  and  it  covers  the  vessel  to  that  port,  and  while  on 
her  way  from  that  port  to  any  other  in  search  of  a  market,  (m) 
But  even  to  this  general  liberty,  usage  and  a  reasonable  refer- 
ence to  the  intention  of  the  parties  might  give  some  limita- 
tion. 

The  insured  is  never  bound  to  take  advantage  of  the  liberty 
given  him,  and  a  mere  omission  to  exercise  the  whole  or  any 
part  of  it,  would  not  amount  to  a  deviation,  (n) 

In  reference  to  all  liberties  whatever,  however  wide  they  may 
be,  they  must  be  so  construed,  if  the  language  is  not  precise 
and  clear,  and  they  must  also  be  so  exercised  as  not  to  bring 
them  into  conflict  with  the  proper  progress  of  the  vessel  towards 
an  ultimate  destination,  which  is  declared  and  defined  in  the 
policy,  (o)  But  if  there  be  no  designation  of  an  ultimate  des- 
tination, it  would  seem  that  the  permitted  ports  may  be  visited 
in  any  order,  if  so  visited  for  the  purpose  of  receiving  orders 
or  instructions  to  determine  the  final  destination,  (p) 


SECTION   XIV. 


OF   THE   ADJUSTMENT. 

The  adjustment  of  a  claim  on  insurers  is  not  always  re- 
quired ;  nor  is  any  particular  form  required.  In  all  the  United 
States,  adjustments  are  usually  made  in  a  similar  way,  and  in 

(m)  Deblois  v.  Ocean  Ins.  Co.  16  Pick.  (o)  See  Bragg  o.  Anderson,  4  Taunt. 

303;  Maxwell  r.  Robinson,  1  Johns.  333 ;  229;    Perkins   v.   Augusta    Ins.    Co.   10 

Smith  V.  Bates,  2  Johns.  Gas.  299 ;  Gaither  Gray,  312. 

V.  Myrick,  9  Md.  118.  (p)  Mellish  v.  Andrews,  16  East,  312, 

(n)  llarsden  v.  Eeid,  3  East,  572 ;  Hale  2  M.  &  S.  27,  5  Taunt.  496.     Armet  v. 

D.  Mercantile  Ins.  Co.  6  Pick.  172;  Kane  Innos,  4   J.  B.   Moore,   1.50;    Ashley  n 

V.    Colambi.an    Ins.    Co.   2   Johns.   264;  Pratt,  16  M.  &  W.  471,  J  Exch.  257. 
Cross  V.  ShutUffe,  2  Bay,  220. 
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the  larger  mercantile  ports,  at  least,  by  persons  whose  business 
it  is  to  make  them  ;  and  these  persons  are  generally,  though 
not  always,  insurance  brokers. 

These  adjustments  are  sometimes  long  and  complicated, 
especially  in  cases  of  general  average ;  and  sometimes  short 
and  simple.  In  either  case,  and  equally,  the  law  makes  them 
binding  upon  all  the  parties  in  interest,  (q)  The  exceptions  to 
this  rule  are  the  same  as  those  applied  to  all  contracts.  They 
may  be  avoided  by  a  party  defrauded,  if  they  were  made  fraud- 
ulently, (r)  Nor  are  they  enforced  if  founded  upon  a  material 
misrepresentation  or  concealment,  (s)  or  a  material  mistake  of 
fact  (t)  or,  we  think,  of  law.  (m)  But  the  distinction  of  the 
common  law  between  these  two  mistakes  is  stiU  so  far  applied, 
that  if  money  be  actually  paid  under  an  adjustment,  it  may  be 
recovered  back  if  paid  through  a  mistake  of  fact,  (v)  but  not  if 
paid  through  a  mistake  of  law.  (iv) 

The  policies  in  common  use  make  the  loss  payable  "  after 
proof  and  adjustment  of  the  loss."  But  if  payment  is  refused, 
and  a  suit  is  instituted,  the  want  of  an  adjustment  is  no  de- 
fence, (x)  And  if  a  claim  be  demanded  and  refused,  which  is 
founded  upon  an  adjustment  which  was  offered  by  the  insured, 
he  may  then  waive  this  adjustment,  and  present  and  sue  upon 
a  new  adjustment,  whether  more  or  less  advantageous  fo 
him,  (y) 

An  adjustment  is  equally  binding,  whether  it  be  made  at 
home  or  in  a  foreign  port,  provided  it  be  there  made  by  per- 
sons of  competent  skill,  in  accordance  witli  the  laws  of  that 
place,  and  in  good  faith,  (z)     If  payment  be  made  on  a  claim 

(?)  Hog    V.    GouWney,   Beawes,    Lex  {v)  Eeyner  v.  Hall,  4  Taunt.  725  ;  Kel- 

Merc.  310,  Park  Ins.  162  ;  Hcwit  v.  Flex-  ly  v.  Solari,  9  M.  &  W.  54 ;  Mutual  Ins. 

ney,  Beawes,  Lex  Mere.  308;  Adams  v.  Co.  v.  Munro,  7  Gray,  248. 

Saundars,  4  Car.  &  P.  25 ;  May  v.  Christie,  {w)  Bilbie  v.  Lumley,  2  East,  469. 

Holt  N.  P.  67.  {x)  Rogers  v.  Maylo'r,  Park  Ins.  163. 

(r)  Haigh  D.  De  la  Cour,  3  Camp.  319.  {//)  Am.    Ins.    Co.    v.    Griswold,     14 

(s)  Faugier  v.  Hallctt,  2  Johns.  233  ;  Wend.  399. 

Shepherd  v.  Chewter,  1  Camp.  274.  [z)  See  Power  v.  Wliitmore,  4  M.  &  S. 

{t)  Rogers  v.  Maylor,  Park  Ins.  163  ;  141  ;  Lenox  v.  United  Ins.  Co.  3  Johns. 

Christian   v.   Coombe,   2   Esp.   489;   De  Cas.  178;  Shiff  ti.  La.  State  Ins.  Co.  18 

Garron  D.  Galbraith,  Park  Ins.  163;  Dow  Mart.  La.  629;  Walpole  u.  Ewer,  Park 

V.  Smith,  1  Gaines,  32.  Ins.  565 ;  Newman   v.  Cazalet,  id.  566  ; 

(u)  Rogers  v.  Maylor,  Park  Ins.  163.  Strong  v.  N.  Y.  Ins.  Co    11  Johns.  323  ; 
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for  a  total  loss,  this  is  equivalent  to  an  adjustment  (a)  and  an 
adjustment  has  no  effect  upon  the  claim  of  the  insured  or  his 
action  on  the  policy,  if  the  subject-matter  of  the  claim  or  ac- 
tion be  not  included  in  the  adjustment.  (&) 

Depau  V.  Ocean  Ins.  Co.  5  Cow.  63 ;  Lor-  (a)  M'Lellan  v.  Maine  Ins.  Co.  12 
ing  V.  Neptune  Ins.  Co.   20  Pick.  411 ;     Mass.  246. 

Thornton  v.  U.  S.  las.  Co.  3  Fairf.  150.  (b)  Reynolds    v.   Ocean    Ins.   Co.  22 

Pick.  191. 

VOL.  n.  27 
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CHAPTER    XIV. 

OF  THE  LAW  OF  FIRE  INSURANCE. 
SECTION    I. 

OF   THE   FORM   OF   THE   CONTEACT. 

The  general  principles  of  contracts  suffice  to  answer  many  of 
the  questions  raised  by  fire  policies,  and  the  principles  of  marine 
insurance  are  generally  applicable.  It  wUl  not  therefore  be 
necessary  in  this  chapter  to  present  a  complete  and  independent 
view  of  the  law  of  fire  insurance,  but  we  may  dweU.  mainly  on 
the  questions  which  belong  specifically  to  these  contracts.  This 
kind  of  insurance  is  sometimes  made  to  indemnify  against  loss 
by  fire  of  ships  in  port ;  (a)  more  often  of  warehouses,  and  mer- 
cantile property  stored  in  them ;  still  more  frequently  of  per- 
sonal chattels  in  stores  or  factories,  in  dweUing-houses  or  barns, 
of  merchandise,  furniture,  books  and  plate,  or  pictures,  or  live 
stock.  But  the  most  common  application  of  it  is  to  dwelling- 
houses. 

A.  —  How  the  Contract  is  made. 

Fire  insurance  is  now  edways  as  we  suppose,  made  in  this 
country  by  companies  incorporated  for  that  purpose.  These 
sometimes  are  both  fire  and  marine  insurance  companies ;  but 
more  generally  confine  themselves  to  fire  insurance.  They  may 
be  stock  companies,  or  mutual  companies,  or  both.     The  stock 

(a)  The  insurance  on  a  sliip,  "on  the  use,  and  liy  reason  of  sucli  adaptation  had 

stocks  building,"  does  not  include  the  ma-  become  valueless  for  other  purposes.  Hood 

terials  wliich  are  so  far  wrouulit  as  to  be  v.  Manhattan  Ins.  Co.  1  Kern.  532,  over- 

in  a  condition  to  be  framed,  if  they  are  not  ruling   the   same    case   in    the    Superior 

actually  incorporated  into  the  parts  on  the  Court,  2  Dner,  191.     See  also,  Masou  t/. 

stocks,  although  they  wore   in   a  proper  Franklin  Ins.  Co.  12  Gill  &  J.  468. 
place  to  be  conveniently  applied  to  that 
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company  offers  to  the  insured  as  a  security  for  the  payment  of 
losses,  the  whole  amount  of  its  stock,  as  well  as  the  proceeds 
of  its  business.  Mutual  companies,  if  without  stock,  have  of 
course  no  other  capital  to  rest  upon  than  the  proceeds  of  their 
business,  or  in  other  words,  the  amount  of  their  premiums. 
Usually,  in  mutual  companies  an  insured  pays  but  a  small  sum 
down,  and  is  insured  for  a  certain  number  of  years,  and  gives 
his  note  for  a  much  larger  sum  than  he  pays  in  cash.  Then  if 
losses  more  than  exhaust  the  whole  amount  paid  in  cash  by  all 
the  insured,  they  are  all  called  upon  on  their  notes  pro  rata, 
and  the  whole  amount  which  can  be  demanded  of  any  insured, 
will  not  exceed  the  amount  of  the  note.  It  follows,  that  the 
capital  thus  held  as  security  for  the  payment  of  losses,  is  not 
only  the  whole  amount  of  cash  paid  when  policies  are  taken, 
but  the  whole  amount  of  all  the  notes  given  by  the  insured. 
The  purpose  and  effect  of  this  arrangement  is,  that  each  insured 
pays  only  for  the  actual  risk,  and  his  share  of  the  cost  of  carry- 
ing on  the  business,    [b) 

To  secm-e  the  funds  from  which  losses  are  ultimately  payable 
(which  are  the  premium  notes),  the  charter  of  mutual  companies 
sometimes  provides,  that  the  company  has  a  Uen  to  the  extent 
of  the  premium  note  on  the  land  on  which  the  insured  building 
stands. 


(h)  The  policy  which   a  mutiisil  insur-  laws,  or  premium  note,  showin;^  a  differ- 

anco  company  issues  and  the  premium  note  ent  contract  or  discliarge.      New  Hamp- 

given  at  the  same  time  for  the  payment  of  as-  shire  Ins.   Co.   v.    Rand,  4  Foster,  428; 

sessmciits,  are  independent  contracts,  and  Swamscot  Machine  Co.  v.  Partridge,  5  id. 

a  vote  by  such  a  company,  that  if  the  as-  369.     Wiiere  the  charter  and  by-laws  of 

sessmonts  upon  its  premium  notes  should  the  company  provided  for  assessments  in 

not   be   ])unctually  paid,   the    insurances  case  of  losses  not  to  exceed  the  amount 

previously  made  should  be  suspended,  is  of  the   premium   notes,  it  was   held,  that 

of  no  validity,  unless  assented  to  by  the  without  such  losses  no  recovery  could  be 

insured.     New  England  Ins.  Co.  v.  But-  had  on  the  notes,  although  al>solute  on 

ler,  34  M.-iine,  4.t1.     Where  the  policy  has  the  face.    Insurance  Co.  v.  Jarvis,  22  Conn, 

been  rendered  void  by  a  transfer  of  inte-  133.     It  has  been  held,  that  where  the  pol- 

rest,  tlie  insured  is  personally  liable  on  the  icy  of    a  mutual  insurance  company  be- 

premium  note,  until  an  actual  surrender  comes  ijyfio  facto  void  by  an  alienation,  a 

of  the  policy,  and  the  payment  of  all  as-  member  will  not  be  liable  for  assessments 

sessments  against  him  for  losses  sustained  for  losses  occurring  after  an   alienation, 

before  the  surrender.     Indiana  Ins.  Co.  f.  Wilson  v,   Trumbull  Ins.  Co.  19  Penn. 

Coquillard,  2  Cart.  Ind.  64.i.     So  the  in-  State,  372.     The  giving  of  the  premium 

sured  is  liable  for  premiums   during  the  note  is  not  necessary  to  the  consummation 

whole  teim  of  the  insurance,  even  though  of  the  contract  of  insurance.     I31anchard 

there  was  a  previous  loss,  unless  there  is  t>.  Waite,  28  Maine,  51. 
something 'in   the  policy,  charter,  or  by- 
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In  regard  to  the  making  of  the  contract,  as  whether  writing  is 
required,  or  when  the  contract  takes  effect,  or  what  is  a  suf- 
ficient agency,  or  a  sufficient  ratification,  we  are  aware  of  no 
material  diff'erence  between  the  law  of  marine  insurance,  and 
the  law  of  fire  insurance,  (c)      Charters  may  contain  peremptory 


(c)  When  the  offer  to  insure  has  been 
accepted,  and  the  applicant  has  complied 
with  all  the  conditions  imposed,  the  risk 
commences,  although  the  policy  has  not 
been  issued.     Thus   the  plaintitf,  having 
an  interest  in   a  building,  applied  to  the 
agent  of  a  mutual  company  for  an  insur- 
ance,  and  at   the   same   time  made   the 
necessary  cash  payment  and  executed  the 
premium   note.      The   application   being 
transmitted  to  the  company,  an  alteration 
in  the  building  was  directed,  and   an  au- 
thority required  from  the  trustees  of  the 
building   to   effect   the   insurance.     This 
was  communicated  to  the  plaintiff  by  the 
secretary,  who  stated,  when  the  company 
were   duly  certified  that  these  had  been 
complied  with,  a  policy  would   be   sent. 
The  conditions  wore   complied  with,  and 
the  agent  notified,  and  the  agent  requested 
to  call  and  examine  ;  but  he  neglected  to 
do  so.     It  was  held,  that   the   risk   com- 
menced from  the  notification  of  compli- 
ance with  the  terms  of   the  conditional 
agreement.      Hamilton  v.  Lycoming  Ins. 
Co.   5  Barr,  339.     See  also,  Andrews  i?. 
Essex  Ins.  Co.  3   Mason,  6  ;  Kohne  v. 
Ins.  Co.  1  Wash.  C.  C.  93 ;  Palm  v.  Me- 
dina Ins.  Co.  20  Ohio,  529  ;  Blanchard  v. 
Waite,  28  Maine,  51  ;  Bragdon  v.  Apple- 
ton  Ins.  Co.  42  Maine,  259.     Where  the 
agreement  to  insure  is  complete,  equity 
will  compel  the  execution  of  a  policy,  or 
if  a  loss  has  occurred,  decree  its  payment. 
Perkins  v.  Washington  Ins.   Co.  4  Cow. 
645 ;  Lightbody  v.  North  American  Ins. 
Co.  23  Wend.  18;  Carpenter  v.  Mutual 
Safety  Ins.  Co.  4  Sandf.  Ch.  408  ;  Suy- 
dam  V.  Columbus  Ins.  Co.  18  Ohio,  459; 
Neville    v.    Mer.   Ins.    Co.    19   id.    452. 
Where  the  offer  of  the  company  by  letter 
to  insure  is  accepted  in  due   season,  the 
contract  is  complete  by  a  deposit  of  their 
letter  of  acceptance  in  the  mail  before  the 
building  is  burned,  or  before  the  other 
party  has  withdrawn  his  offer.     Tayloe  v. 
IWerchants  Ins.  Co.  9  Howard,  390.      See 
also,  Mactier   v.   Prith,   6    Wend.    103 ; 
Palm  V.  Medina  Fire  Ins.   Co.  20  Ohio, 
529.     The  case  of  McCuUoch   v.   Eagle 
Ins.  Co.  1  Pick.  278,  so  far  as  it  decides, 
that  a  letter  of  acceptance  does  not  bind 
the  party  accepting,  till  it  is  received  hy 


the  party  making  the  offer,  and  that,  until 
tliat  time,  the  party  offering  has  a  right  to 
retract  his  offer,  is  effectually  overruled 
by  the  above  cases.  But  no  contract  sub- 
sists between  tlie  parties,  where  the  policy 
issued  by  the  company  varies  from  the 
offer  of  the  applicant.  Ocean  Ins.  Co.  o. 
Carrington,  3  Conn.  357.  See  a  recent 
and  interesting  case  on  this  question. 
Kentucky  Mut.  Ins.  Co.  ».  Jenks,  5  Port. 
Ind.  96.  A  memorandum  made  in  the 
application  book  of  a  company  by  the 
president,  and  signed  by  him,  is  not  bind- 
ing, when  the  party  to  be  insured  wishes 
the  policy  to  be  delayed  until  a  different 
adjustment  of  the  terras  can  be  made,  and, 
after  some  delay  is  notified  by  the  com- 
pany to  call  and  settle  the  business  or 
the  company  would  not  be  bound,  and 
he  docs  not  call.  Sandford  u.  Trust 
Fire  Ins.  Co.  11  Paige,  547.  Where 
written  applications  for  insurance  had 
been  made  to  a  mutual  insurance  com- 
pany, and  the  rates  of  premium  agreed 
upon,  and  when  the  policies  were  made 
out  the  applicant  refused  to  take  them  or 
sign  the  deposit  notes,  and  the  policies  re- 
mained in  the  possession  of  the  company, 
it  was  held,  that  there  was  no  completed 
contract,  which  would  sustain  an  action 
against  the  applicant  on  the  deposit  notes. 
Real  Estate  Ins.  Co.  u.  Roessle,  1  Gray_ 
336.  See  also,  Lindauer  v.  Delaware  Ins. 
Co.  8  Eng.  Ark.  461.  So,  where  the 
buildings  were  burned,  while  the  proposal 
of  the  company  and  the  acceptance  of  the 
applicant  remained  in  the  possession  of 
the  agent  of  the  latter,  the  company  was 
held  not  to  be  liable.  Thayer  v.  Middle- 
sex Ins.  Co.  10  Pick.  326.  Where  the 
applicant  is  notified  that  the  payment  of 
the  premium  is  a  condition  precedent  to 
the  taking  effect  of  the  insurance,  no  con- 
tract subsists  while  it  remains  unpaid. 
Flint  u.  Ohio  Ins.  Co.  8  Ohio,  501 ;  Bor- 
thoud  V.  Atlantic  Ins.  Co.  13  La.  539. 
See  also,  Buffum  v.  Fayette  Ins.  Co.  3 
Allen,  360.  But  generally  a  parol  con- 
tract of  insurance  may  be  made  by  a  stock 
company.  See  ante,  p.  350,  n.  (a).  In 
respect  to  a  ratification,  see  De  BolM  v. 
Pennsylvania  Ins.  Co.  4  Whart.  68. 


CH.  XIV. J  FIRE   INSURANCE.  421 

provisions  on  some  of  these  points,  (d)  And  in  policies  of  fire 
insurance,  so  far  as  we  know,  the  insured  is  always  specifically 
named,  (e)  Such  expressions  as  "  for  whom  it  may  concern," 
"  for  owners,"  and  the  like,  not  being  often,  if  ever,  used.  (/) 

In  our  mutual  insurance  companies,  it  is  a  general  rule  that 
every  one  who  is  insured  becomes  a  member  of  the  company. 
It  follows  that  all  who  are  insured  insure  each  other ;  and  also 
that  every  one  insured  is  bound  by  all  the  laws  and  rules  of  the 
company,  for  he  himself  is  one  of  those  who  made  them. 

In  practice,  there  is  this  difference  between  marine  policies 
and  fire-policies,  issued  by  mutual  companies.  Mutual  fire  in- 
surance companies  require  that  there  shall  be  a  written  applica- 
tion for  insurance.  This  application  is  upon  a  printed  sheet, 
and  contains  a  very  large  number  of  questions,  very  carefully 
drawn  up  for  the  purpose  of  eliciting  by  the  answers  to  them 
the  whole  of  the  information  which  the  insurers  need,  to  enable 
them  to  determine  whether  they  will  take  the  risk  at  all,  or  at 
what  rate  of  premium.  To  all  these  questions,  there  must  be 
written  and  specific  answers.  Then  the  application  itself,  with 
aU  its  contents,  is  made  a  part  of  the  policy  by  the  terms  of  the 
policy  itself,  (g-)  Then  the  statements  in  this  paper  are  war- 
ranties ;  although  the  application  itself  may  be  regarded  as 
having  no  other  purpose  than  that  of  identifying  the  property. 
There  are  cases  going  to  show,  that  without  expressions  declar- 
ing a  paper  referred  to  be  a  part  of  the  policy,  there  may  be  a 
reference  to  a  paper  so  connecting  it  to  the  policy  as  to  make  it 
a  part.  But  a  mere  reference,  to  have  this  effect,  must  be  very 
distinct  and  determinate,  (h)     The  principles  which  should  de- 


(c?)   See  ante,  p.  350,  n.  (b).  Watts  &  S.  348;  Holmes  v.  Charlestown 

(e)  The  term  "  tlie  insured  "  in  a  mu-  Ins.  Co.  10  Met.  211  ;  Smith  v.  Bowditch 
taal  fire  insurance  company,  means  the  Ins.  Co.  6  Cush.  448 ;  McMahon  v.  Ports- 
person  who  owns  the  property,  applies  for  mouth  Ins.  Co.  2  Foster,  13. 
the  insurance,  pays  the  premium  and  signs  (A)  Where  the  policy  insures  certain 
the  deposit  note's,  and  not  tlie  person  to  property  as  described,  or  more  particularly 
whom  the  money  is  payable  in  case  of  described  on  tlie  application,  sueli  a  refer- 
loss,  althou.sh  lie  may  have  a  lease  of  the  ence  is  not  sufficient  to  malte  the  applica- 
premiscs.  Sanford  v.  Mechanics  Ins.  Co.  tion  a  part  of  the  policy  and  give  it  the 
12  Cush.  541.  eft'cct  of  a  warranty,  and  it  is  sufficient  if 

(/)  De  Forest   v.   Fulton   Ins.  Co.  1  it   bo   not   false   in   any   material    point. 

Hail,  112.     See  Alliance  Ins.  Co.  v.  La.  Jefferson  Ins.  Co.  v.  Cothoal,  7   Wend. 

State  Ins.  Co.  8  La.  U,  and  post,  p.  442.  72  ;  Snyder  v.  Farmers  Ins.  Co.  13  Wend. 

{g)  Susquehanna  Ins.  Co.  v.  Perrine,  7  92,  16  id.  481 ;  Delongucmare  v.  Trades. 
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termine  beLween  warranties  and  representations,  and  which 
apply  either  to  the  one  or  to  the  other,  the  proper  rules  of  con- 
struction, or  of  the  effect  of  either  warranties  or  representations, 
are  substantially  the  same  in  fire  policies  as  in  marine  poli- 
cies, (i) 

A  person  who  accepts  a  policy  of  insurance  in  which  it  is 
expressly  provided  that  it  is  agreed  and  declared  that  the  policy 
is  made  and  accepted,  upon  and  in  reference  to  the  application, 
cannot  deny  that  the  application  is  his,  nor  can  he  assert  that 
it  was  made  by  an  agent  employed  by  him  to  procure  insur- 
ance, but  without  authority  to  bind  him  by  representations,  {j  ) 
And  fraud  in  inducing  a  person  to  accept  a  policy  of  insurance, 
will  not  render  the  insurers  liable  in  an  action  of  contract  upon 
it,  if  by  the  terms  of  the  policy  such  action  cannot  be  main- 
tained, (k) 

Under  a  by-law,  which  provides  that  a  policy  of  insm-ance 
shall  be  void  "  if  the  insured  shall  neglect,  for  the  term  of  thirty 


men's  Ins.  Co.  2  Ilall,  6H  ;  Stehhins  v. 
Globe  Ins.  Co,  2  id.  632;  Bun-itto.  Sura- 
toga  Co.  Ins.  Co.  5  Hill,  190;  Wall  v. 
Howaril  Ins.  Co.  14  Barb.  38-3;  Insur- 
ance Co.  K.  Soutbard,  8  B.  Mon.  634. 
But  see  SiUcm  v.  Tliornton,  3  Ellis  &  B. 
868,  26  Eng.  L.  &  Eq.  238.  Wlieri',  in 
the  policy,  tliis  clause  occurred,  "  refer- 
ence being  had  to  the  application  of  A  B 
for  a  more  particular  description  of  the 
conditions  annexed,  as  forming  a  part  of 
this  policy,"  Beardslei/,  J.,  said  :  "  Tiie 
conditions  are  thus  undoubtedly  made  a 
part  of  tlie  contract  of  insui'ance  ;  as  much 
so  as  if  embodied  in  the  policy.  But  it  is 
otherwise  witli  the  application.  That,  as 
it  seems  to  me,  is  referred  to  for  the  mere 
purpose  of  describing  and  irteniilying  the 
property  insured,  and  not  to  incorporate 
its  statements  into  the  policy  as  parts 
thereof  Trench  v.  Chcimngo  Co.  Ins. 
Co.  7  Hill,  124.  But,  see  contm,  Jen- 
nings V.  Chenango  Co.  Ins.  Co.  2  Drnio, 
75.  In  Sheldon  i:  Hartford  Fire  Ins. 
Co.  22  Conn.  23.5,  where  the  policy  re- 
ferred to  tlie  snrvoj'  in  tlicse  words : 
"  Reference  is  had  to  survey  No.  83,  on 
file  at  the  office  of  the  Protection  Insur- 
ance Company,"  aud  the  survey  con- 
sisted of  answers  to  questions,  some  of 
wiiich  were  intended  to  draw  forth  a  mi- 
nute descri|jtion  of  tlie  premises,  and  others 
to  enable  the  insurer  to  estimate  the  risk, 


it  was  /wM,  that  the  reference  to  the  survey 
was  not  merely  for  a  fuller  description, 
but  for  the  purpose  of  incorporating  all 
the  survey  into  the  policy.  Where  the 
application  is  referred  to  "as  forming  a 
part  of  the  policy,"  it  will  have  the  effect 
of  a  warranty.  Bnrritt  r.  Saratoga  Co. 
Ins.  Co.  5  Hill,  188;  Williams  u.  N.  E. 
Ins.  Co.  31  Maine,  224  ;  Murdock  y. 
Chenango  Co.  Ins.  Co.  2  Conist.  210; 
Sexton  v.  Montgomery  Co.  Ins.  Co.  9 
Barb.  200;  Kennedy  v.  St.  Lawrence  Co. 
Ins.  Co.  10  Barb.  283;  Egan  v.  Jlnt.  Ins. 
Co.  5  Denio,  326  ;  Gates  v.  Madison  Co. 
Ins.   Co.  1  Scld.  469. 

(/)  See  Wood  v.  Hartford  Ins.  Co.  13 
Conn.  .533;  Egan  v.  Mut.  Ins.  Co.  5 
Denio,  326;  Farmers  Ins.  Co.  v.  Snyder, 
16  Wend.  481  ;  Duncan  r.  Sun  Ins.  ('o.  6 
Wend.  488.  "  If  by  any  words  ol  refer- 
ence, the  stipulation  in  another  instru- 
ment, such  as  the  proposal  or  application, 
cm  be  construed  a  warranty,  it  must  be 
such  as  make  it  in  legal  cfibct"  a  part  of  the 
policy."  Per  .Slmir,  C  J.,  Daniels  u. 
Hudson  River  Ins.  Co.  12  Cnsli.  4i'3. 

(/)  Draper  v.  Charter  Oak  Ins.  Co.  2 
Allen,  569;  See  Denny  v.  Conway  Ins. 
Co.  13  Gray,  492;  Liberty  Hall  Assoc,  v. 
Hon.^iilonie  Ins.  Co.  7  Gray,  261. 

{/ )  Tebbetts  V.  Hamilton  Ins.  Co.  3 
Alleu,  569. 
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days  to  pay  his  premium  note,  or  any  assessment  thereon,  wlien 
requested  to  do  so  by  mail  or  otherwise,  the  policy  is  avoided 
by  the  neglect  of  the  assured  for  thirty  days  after  a  written 
request  for  payment  deposited  in  the  post-office,  prepaid,  and 
duly  directed  to  him,  would  in  due  course  of  mail  reach  the 
place  of  residence  as  set  forth  in  the  policy,  whether  he  received 
such  request  or  not.  (l) 


B. —  Of  the  Description  of  the  Property  Insured. 

If  a  policy  of  fire  insurance  contain  a  scale  of  premiums, 
calculated  upon  what  is  regarded  by  the  insurers  as  the  greater 
or  lesser  risk  of  fire  in  different  classes  of  buildings,  or  goods,  or 
other  property,  and  an  insured,  even  by  an  innocent  and  unin- 
tentional error,  puts  the  property  he  wishes  insured,  in  a  class 
lower  in  risk  and  in  the  premium  required  than  that  in  which 
it  belongs  according  to  the  classification,  this  has  the  effect  of  a 
breach  of  warranty,  and  discharges  the  insurers,  (m) 

If  the  policy  enumerates  certain  risks,  whether  of  buildings 
or  other  property,  or  certain  employments  of  such  buildings  or 
property,  as  hazardous  or  extra-hazardous,  the  insurers  are  so 
far  controlled  by  their  own  enumeration,  that  it  would  be  very 
difficult  for  them,  if  not  impossible,  to  show  that  other  things 
should  have  been  enumerated;  and  from  the  cases  it  would 
seem  that  the  courts  are  disposed  to  make  rather  a  strict  con- 
struction of  the  terms  used.  But,  on  the  other  hand,  the 
insured  could  not  be  permitted  to  show  by  evidence,  that 
things  which  the  policy  called  hazardous  or  extra-hazardous, 
were  not  so  in  fact,  (n) 


(?)  Lothrop   V.    Greenfield   Ins.    Co.   2  Wend.  623,  627,  Sutherland,  J.-.  "It  yraa 

Allen   82.  an  express  provision  of  the  policy  in  this 

(m)  Fowler  v.  JEtna  Ins.  Co.  6  Cowen,  case,  that  if  the  building  insured  should  at 
67.3,  7  Wend.  27.3  ;  Wood  v.  Hartford  Ins.  any  time  during  the  continuance  of  the 
Co.'l3  Conn.  .533;  Newcastle  Ins.  Co  v.  policy,  be  appropriated,  applied,  or  uspd, 
Macmon-an,  3  Dow,  255.  See,  howev-r,  to  or  for  the  purpose  of  carrying  on,  or 
Farmers  Ins.  Co.  v.  Snyder,  16  We.-i.  exercising  therein  any  trade,  business,  or 
481,  and,  generally,  Lee  v.  Howard  Ins.  vocation,  denominated  hazai-dous,  or  extra- 
Co  '  3  Gray,  583 ;  Macomber  v.  Howard  hazardous,  or  specified  in  the  meraoran- 
Ins'.  Co.  7  id.  257.  duni  of  special  rates  in  the  proposals  an- 

(n)  New  York  Ins.  Co.  v.  Langdon,  6  nexed  to  the  policy,  or  for  the  purpose  of 
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Where  the  pohcy  describes  the  insured  as  engaged  in  a  cer- 
tain trade  or  business,  it  has  been  held,  that  he  is  permitted  by 
implication  of  law,  to  keep  and  use  all  articles  necessary  for 
the  customary  carrying  on  of  such  trade,  although  such  goods 
are  classed  as  extra-hazardous,  (o) 

The  description  of  the  property  would  generally  have  force, 
not  only  as  a  warranty  for  the  present,  but  as  a  warranty  for 
the  future.  Principles  somewhat  akin  to  those  of  deviation  in 
the  law  of  marine  insurance,  are  applicable  to  this  question. 
There  must  be  no  change  of  risk.  Thus,  where  the  property 
was  stated  to  be  "  a  tavern  barn,"  and  the  insured  permitted  it 
to  be  used  as  a  livery  stable,  the  insurers  were  discharged,  (p) 
But  in  this  case,  evidence  was  oifered  and  received,  showing 
that  a  livery  stable  was  materially  more  hazardous  than  a  tav- 


Btoring  therein  any  of  the  articles,  goods, 
or  merchandise,  in  the  same  proposals  de- 
nominated hazardous  or  extra-hazardous, 
or  included  in  the  memorandum  of  special 
rates,  the  policy  sliould  cease,  and  be  of 
no  force  or  effect.  The  trade  or  husiness  of 
a  grocer  is  not  mentioned  or  specified  in 
the  proposals  annexed  to  the  policy.  It 
was  not,  therefore  ,  a  prohibited  trade. 
JExpressio  unius,  exdusio  est  aherius.  The 
enumeration  of  certain  trades,  or  kinds  of 
husiness,  as  prohibited  on  the  gi-ound  of 
being  hazardous,  is  an  admission  that  all 
other  kinds  are  lawful  under  the  contract. 
The  case  of  Baker  v.  Ludlow,  2  Jolins. 
Cas.  288,  is  precisely  in  point.  Tliere 
dried  fish  were  enumerated  in  the  memo- 
randum clause  as  free  from  average,  and 
all  other  articles  perishable  in  their  own 
nature.  It  was  held,  that  the  naming  of 
one  description  of  fish  implied  that  other 
fish  were  not  intended  ;  and  that  the  sub- 
sequent words,  '  all  other  articles  perisha- 
ole  in  their  own  nature,'  were  not  applica- 
ble to  the  articles  previously  enumerated, 
and  did  not  repel  the  implication  arising 
from  the  enumeration  of  them.  In  Doe  v. 
Laming,  4  Camp.  76,  Lord  Ellenboroucih 
held,  that  a  coflxie-house  was  not  an  inn, 
within  the  meaning  of  a  policy  of  insur- 
ance against  fire,  enumerating  the  trade  of 
an  inn-kcepcr  with  others,  as  double  haz- 
ardous, and  not  covered  by  the  policy.  If 
the  business  of  a  grocer  is  not  prohibited 
under  the  policy,  the  ordinary  incidents  of 
that  business,  it  would  seem,  were  allowa- 
ble ;  not  being  prohibited,  the  party  had  a 


right  to  keep  a  grocery-store,  and  to  con- 
duct it  in  the  usual  manner.  The  cases 
of  Suckley  v.  Furse,  15  Johns.  342,  and 
Kensington  v.  Inglis,  8  East,  273,  sanction 
this  principle." 

(o)  Harper  i\  Albany  Ins.  Co.  17  N. 
Y.  1 94 ;  Brvant  v.  Poughkeepsie  Ins.  Co. 
17  N.  y.  200.  See  Washington  Ins.  Co. 
V.  Merchants  Ins.  Co.  5  Ohio  State,  450. 
But  see  contra,  Macomber  v.  Howard  Ins. 
Co.  7  Gray,  257  ;  Whitmarsh  v.  Chatter 
Oak  Ins.  Co.  2  Allen,  581 ;  Elliot  v.  Ham- 
ilton Inn.  Co.  13  Grav,  139. 

(p)  Hobby  V.  Dana,  17  Barb.  111. 
Where  a  building  insured  by  a  company 
was  represented,  at  the  time  of  effecting 
the  insurance,  as  connected  with  another 
building  on  one  side  only,  and  before  the 
loss  happened  it  became  connected  on  two 
sides,  the  policy  was  held  not  to  be  avoided 
unless  the  risk  thereby  became  greater. 
Stetson  V.  Mass.  Ins.  Co.  4  Mass.  330, 
337,  per  Sen-all,  3.  And  whether  such 
alterations  increase  the  risk,  is  a  question 
for  the  jurv.  Curry  i'.  Commonwealth 
Ins.  Co.  10  Pick.  535.  The  following 
ciises  sustain  the  doctrine,  that  an  altera- 
tion which  increases  tlie  risk  avoids  the 
policy.  Jones'  Manufacturing  Co.  v.  Man- 
ufacturers Ins.  Co.  8  Cush.  82;  Perry  Co. 
Ins.  Co.  V.  Stuart,  19  Penn.  State,  45; 
Jefferson  Co.  Ins.  Co.  v.  Cotheal,  7  Wend. 
72  ;  Grant  v.  Howard  Ins.  Co.  5  Hill,  10; 
Allen  V,  Mutual  Ins.  Co.  2  Md.  125,  128. 
See  Sillem  v.  Thornton,  3  Ellis  &  B.  868, 
26  Eng.  L.  &  Eq.  238. 
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ern  barn.  It  is  not  easy  to  draw  a  precise  rule  from  the  author- 
ities, but  the  principles  of  insurance  law  would  lead  to  the 
conclusion,  that  if  the  statement  were  a  warranty,  no  question 
could  arise  as  to  its  materiality ;  whereas  if  it  were  only  a 
representation,  this  question  would  be  proper,  (q) 

Words  looking  to  the  future  might  be  such  as  not  to  create  a 
warranty  on  the  part  of  the  insured,  but  only  to  give  him  a  per- 
mission. Thus,  "  at  present  occupied  as  a  dwelling  house,  but 
to  be  hereafter  occupied  as  a  tavern,  and  privileged  as  such," 
is  not  a  warranty  that  it  shall  be  a  tavern,  but  only  permission 
that  it  may  be.  (r)  So  if  the  whole  policy  would  prohibit  the 
storing  of  certain  goods,  the  construction  would  be  that  this 
meant  storing  them  in  considerable  quantities ;  and  not  the 
keeping  a  small  quantity  on  hand  for  sample  or  retaU.  (5)     It 


(9)  Glendale  Woollen  Co.  v.  Protection 
Ins.  Co.  21  Conn.  19. 

(r)  Catlin  v.  Springfield  Ins.  Co.  1 
Sumner,  434.  Where  the  premises  were 
described  in  the  application  and  policy  as 
occupied  by  A  as  a  private  dwelling,  this 
was  held  not  to  be  a  waiTanty  of  the  con- 
tinuance of  the  occupation  during  the  risk, 
and  the  insurers  were  held  liable,  although 
the  loss  happened  after  the  occupant  had 
left  the  premises  vacant.  O'Neil  v.  Buf- 
falo Ins.  Co.  3  Comst.  122.  In  Rafferty  v. 
New  Brun.  Ins.  Co.  3  Harrison,  480,  it 
was  held,  that  it  is  not  a  violation  of  a  poli- 
cy of  insurance,  that  a  house  insured  as  a 
dwelling-house  was  afterwards  occupied 
as  a  boarding-house,  if  boarding-houses 
are  not  in  the  list  of  prohibited  occupa- 
tions. A  change  of  tenants,  the  policy 
being  silent  on  the  subject,  does  not  invali- 
date it,  though  the  first  tenant  may  be  a 
prudent,  and  the  second  a  grossly  careless 
man.  Gates  v.  Madison  Co.  Ins.  Co.  1 
Seld.  466.  If  the  insurer  is  informed  that 
the  premises  are  to  be  occupied  by  ten- 
ants, it  seems  that  there  is  an  implied 
agreement  on  his  part,  that  if  the  insured 
uses  reasonable  care  and  diligence  in  the 
selection  of  trustworthy  tenants,  and  in 
the  general  management  of  the  premises, 
the  insurance  should  not  be  affected  by 
acts  done  by  the  tenants  without  his  knowl- 
edge or  consent.  White  v.  Mutual  Ins. 
Co.  8  Gray,  566.  And  when  the  ]iolicy 
is  made  void  whenever  the  risk  is  in- 
creased by  the  act  of  the  insured,  and  he 
ie  also  prohibited  from  altering  the  build- 


ing without  the  consent  of  the  company, 
he  may  recover  in  case  of  loss,  notwith- 
standing an  alteration  and  an  increase  of 
risk  made  by  a  lessee  of  the  building,  pro- 
vided it  is  made  without  the  knowledge  of 
tlie  insui-ed.  Sanford  t.  Mechanics  Ins. 
Co.  12  Cush.  541. 

(.5)  New  York  Ins.  Co.  v.  Langdon,  6 
Wend.  623,  627,  I  Hall,  226.  It  was  held  in 
this  case,  that  the  word  "  storing  "  applied 
only  wliere  tlie  storing  or  safe-keeping  is 
the  sole  or  principal  object  of  the  deposit, 
and  not  where  it  is  merely  incidental,  and 
the  keeping  is  only  for  the  purpose  of  con- 
sumption. This  definition  has  been  adopt- 
ed by  the  courts.  Thus,  where  oils  and 
turpentine,  which  were  classed  among  haz- 
ardous or  extra-hazardous  articles,  were 
introduced  for  the  purpose  of  repairing  and 
painting  the  dwelling  insured,  and  the 
dwelling  was  burned  while  being  so  re- 
paired, the  insurers  were  held  liable.  O'Niel 
V.  Buffalo  Ins.  Co.  3  Comst.  122;  Louns- 
bury  V.  Protection  Ins.  Co.  8  Conn.  459. 
Where  a  policy  of  insurance  contained  a 
clause  suspending  the  operation  of  the  pol- 
icy in  case  the  premises  should  be  approprii 
ated,  applied,  or  used  to  or  for  the  purpose 
of  storing  or  of  keeping  therein  any  of  the 
articles  described  as  hazardous,  one  of  the 
buildings  insured  being  occupied  by  a 
card-machine,  it  was  held,  that  the  mere 
fact  that  a  small  quantity  of  undressed 
flax  (altliough  a  hazardous  article),  had 
been  permitted  to  remain  in  the  basement  of 
the  carding-machine  building,  since  the  re- 
moval of  the  flax-dressing  machinery  from 
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may  be  said  generally,  that  warranties,  restrictions,  or  declara- 
tions, of  this  kind,  are   construed    somewhat  liberally  towards 


Buch  basement  a  few  days  prior  to  the 
issuing  of  the  policy,  was  not  conclusive 
evidence  that  the  building  was  ap|)ropri- 
ated,  applied,  or  used  for  storing  or  keep- 
ing flax  within  the  meaning  of  those  terms 
as  used  in  the  policy,  and  that  leaving  the 
small  pile  of  undressed  flax  in  the  build- 
ing, with  no  purpose  of  having  it  regularly 
stored  or  kept  there,  would  not  contravene 
the  terms  of  the  policy.  Parker,  J.,  dis- 
sented, being  of  opinion  that  the  case  came 
within  the  term  "  keeping,"  introduced 
into  the  policy.  Hvnds  v.  Schenectady 
Co.  Ins.  Co.  16  Barb.  119.  The  keeping 
of  spiritnous  liquors  in  the  building  in- 
sured, for  the  purpose  of  consumption  or 
sale  by  retail  to  boarders  and  otlicrs,  is 
not  a  storing  within  the  meaning  of  the 
policy.  RalFerty  v.  New  Brunswick  Ins. 
Co.  3  HaiTison,  480.  See  Williams  v. 
New  England  Ins.  Co.  31  Maine,  225 ; 
Allen  V.  Mutual  Ins.  Co.  2  Md.  125 ;  Bill- 
ings V.  Tolland  Co.  Ins.  Co.  20  Conn. 
139;  Duncan  v.  Sun  Ins,  Co.  6  Wend. 
488.  In  England,  there  is  not  com- 
plete harmony  in  the  decisions.  The 
earliest  case  is  Dobson  v.  Sotheby,  1 
Moody  &  M.  90.  The  policy  was  eflfected 
on  premises  "  wherein  no  fire  is  kept  and 
no  hazardous  goods  arc  deposited,"  and, 
provided  that  "  if  buildings  of  any 
description  insured  with  the  company, 
shall  at  any  time  after  such  insurance  be 
made  use  of  to  store  or  warehouse  any 
hazardous  goods  "  without  leave  from  the 
company,  the  policy  should  be  forfeited." 
These  words  were  held  to  mean  tjie  habit- 
nal  use  of  fire  or  the  ordinary  deposit  of 
hazardous  goods,  not  their  occasional  in- 
troduction for  a  temporary  purpose  con- 
nected with  the  occupation  of  the  premi- 
ses, so  that  the  policy  was  not  vitiated  by 
bringing  a  tar  barrel  and  lighting-  a  Hi-e  in 
order  to  etfcct  repairs,  in  consequence  of 
whicli  the  loss  occurred.  Wliere  the  prem- 
ises insured  were  a  granary  and  a  "kiln 
for  drying  corn  in  use,"  and  the  policy 
was  to  be  forfeited  unless  the  buildings 
were  accurately  described,  and  the  trades 
ciuTied  on  therein  specified,  it  was  held, 
although  proved  that  a  higher  premium 
was  exacted  for  a  bark-kiln  than  a  malt- 
kiln,  and  tliat  the  latter  was  more  danger- 
ous, and  the  loss  happened  from  the  use 
of  the  kiln  in  drying  the  bark,  that  a 
temporary  and  gratuitous  permission  to  a 
friend  to  dry  bark  in  the   l^iln,  did   not 


avoid  the  policy.  Shaw  v.  Robberds,  6 
A.  &  E.  75.  See  Ban-ett  v.  Jermy,  3 
Exch.  535.  The  authority  of  these  cases 
has  been  diminished  by  a  recent  decision 
of  the  Court  of  Exchequer,  under  a  condi- 
tion providing  that,  in  case  any  steam-en- 
gine, stove,  &c.,  or  any  other  description 
of  fire-heat  be  introduced,  notice  thereof 
must  be  given,  and  every  such  alteration 
must  be  allowed  by  indorsement,  and  any 
further  premium  which  the  alteration  may 
occasion,  must  be  paid,  otherwise  no  bene- 
fit will  arise  to  the  assured  in  case  of  loss. 
The  assured,  who  was  a  cabinet-maker, 
placed  a  small  engine  on  the  premises, 
with  a  boiler  attached,  and  used  it  in  a 
heated  state  for  the  purpose  of  turning  a 
lathe,  not  in  the  course  of  his  business, 
but  for  the  purpose  of  ascertaining  by  ex- 
periment whether  it  was  worth  his  while 
to  buy  it  to  be  used  in  that  business  ;  and 
after  the  engine  had  been  on  the  premises 
for  several  days,  a  fire  happened.  It 
was  held  that  a  policy  was  avoided,  and 
that  whether  the  engine  was  introduced 
for  experiment  as  an  approved  means  of 
carrying  on  the  plaintiflTs  business ;  wheth- 
er used  for  a  longer  or  shorter  time,  or 
whether  the  fire  was  occasioned  by  the 
working  of  the  steam-engine  or  not,  were 
immaterial  questions.  Glen  v.  Lewis,  8 
Exch.  607,  20  Eng.  L.  &  Eq.  364,  Parke, 
B. :  "  Now  the  clause  in  question  implies, 
that  the  simple  introduction  of  a  steam 
engine,  without  having  fire  applied  to  it, 
will  not  affect  the  policy ;  but  if  used  with 
fire-heat,  it  will  ;  and  nothing  being  said 
about  the  intention  of  the  parties  as  "to  the 
particular  use  of  it,  and  as,  if  it  be  used, 
the  danger  is  precisely  the  same,  with 
whatever  object  it  is  used,  it  seems  to  us 
that  it  makes  no  difference  whether  it  is 
used  upon  trial  with  the  intent  of  ascer- 
taining whether  it  will  succeed  or  not,  or 
as  an  approved  means  of  carrying  on  the 
plaintiffs  business,  nor  does  it  make  any 
difference  that  it  is  used  for  a  longer  or  a, 
shorter  time.  The  terms  of  the  conditions 
apply  to  the  introduction  of  a  steam-en- 
gine in  a  heated  state  at  any  time,  without 
notice  to  the  company,  so  as  to  afford  an 
opportunity  to  them  to  ascertain  whether 
it  will  increase  the  risk  or  not.  The 
clause  proceeds  to  provide  that  every  such 
alteration  must  be  allowed  by  endorse- 
ment on  the'policy.  and  the  premium  paid, 
and  if  not,  no  benefit  will  arise  to  the  in- 
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the  insured,  and  somewhat  strictly  towards  the  insurers.  It 
would  be  reason  enough  for  this,  that  the  insurers  frame  the 
policy  as  they  choose,  and  may  make  its  language  as  strict  as 
they  think  proper. 

A  question  may  arise  in  fire  policies,  as  in  marine  policies, 
in  regEird  to  the  termini  of  the  risk.  This  must  generally  relate 
to  the  time  when  the  policy  begins,  when  it  attaches,  and 
when  it  terminates,  {t)  It  may  also  relate  to  circumstances,  if 
the  policy  provides  expressly  or  by  sufficient  implication,  that  it 


sured  in  case  of  loss.  The  expression 
•  alteration '  is  inaccurate ;  but  it  obviously 
means  to  embrace  all  the  circumstances 
before  mentioned,  though  all  are  not, 
properly  speaking,  alterations.  This  ap- 
pears to  be  the  natural  and  ordinary  con- 
Btruction  of  this  part  of  the  contract,  and 
it  is  far  from  unreasonable.  In  such  cases, 
which  are  unquestionably  likely  to  increase 
the  risk,  the  company  stipulate  for  notice 
in  clear  terms,  in  order  that  they  may  con- 
sider whether  they  will  continue  their  lia- 
bility, and  on  what  terms.  There  is  not 
a  word  to  confine  the  introduction  of  tlie 
steani-ene;ine  to  its  intended  use  as  an  in- 
strument or  auxiliary  in  carrying  on  the 
business  in  the  premises  insured.  If  a 
construction  had  already  been  put  on  the 
clause  precisely  similar  in  any  decided 
case,  we  should  defer  to  that  authority. 
But,  in  truth,  there  is  none.  All  the  cases 
upon  this  subject  depend  upon  the  con- 
struction of  different  instruments,  and  there 
is  none  precisely  like  this.  Indeed,  it 
seems  not  improbable  that  the  terms  of 
this  policy  have  been  adopted,  as  sug- 
gested by  Sir  F.  Thesiffer,  to  prevent  the 
effect  of  previous  decisions ;  the  provision 
that 'no  description  of  fire-heat  shall  be 
introduced '  in  consequence  of  the  ruling 
of  Lord  Tenterden,  in  Dobson  v.  Sotheby, 
1  Moody  &  M.  90,  and  the  addition  of 
'process  or  operation'  to  trade  or  business, 
to  prevent  the  application  of  that  of  Shaw 
V.  Robberds,  6  A.  &  E.  75.  The  latter 
case  is  the  only  one  which  approaches  the 
present.  One  cannot  help  feeling  that  the 
construction  of  the  policy  in  that  case  may 
have  been  somewhat  influenced  by  the  ap- 
parent liardship  of  avoiding  it,  by  reason 
of  the  accidental  and  charitable  use  of  the 
kiln,  the  subject  of  the  insurance.  The 
court  considered  the  conditions  in  that 
case  to  refer  to  akerations,  either  in  the 
building  or  the  business,  and  to'those  only. 
Here  the  introduction  of  steam-engines,  or 


any  other  description  of  fire-heat,  is  specifi- 
cally pointed  at,  and  expressly  provided 
for.  If,  in  that  case,  the  condition  had 
been  {inter  aliu)  that  no  bark  should  be 
dried  in  the  kiln,  without  notice  to  the 
company,  which  would  have  resembled 
this  case,  we  are  far  from  thinking  that 
the  court  could  have  held,  that  the  di'ying 
which  took  place,  did  not  avoid  the  poHcy, 
by  reason  of  being  an  extraordinary  oc- 
currence and  a  cliarity.  We  are  there- 
fore of  opinion,  that  the  defendant  is  enti- 
tled to  our  judgment,  and  that  the  mate- 
rial part  of  the  second  plea  is  proved." 
See  Sillem  v.  Thornton,  3  Ellis  &  B. 
868.  Where  there  was  a  warranty  that 
certain  mills  should  be  worked  "  by  day 
only,"  a  plea  that  "a  steam-engine  and 
hoi-izontal  shafts,  being  parts  of  the  mills 
were  worked  by  night,"  was  adjudged 
bad,  because  it  did  not  appear  that  the 
mills  were  worked,  "  as  a  part  might  al- 
ways be  at  work  to  supply  water."  May- 
all  V.  Mitford,  6  A.  &  E.  670.  See 
Whitehead  v.  Price,  2  Oromp.  M.  &  R. 
447.  The  description  in  an  application 
for  insurance  of  a  building  that  it  is  used 
"  for  the  manufacture  of  lead  pipe  only," 
includes  the  manufacture  of  wooden  reels 
on  which  to  coil  the  lead  pipe,  if  essential 
to  the  reasonable  and  proper  carrying  on 
of  the  business  of  manufacturing  lead  pipe. 
Collins  V.  Charlestown  Ins.  Co.  10  Gray, 
155. 

(t)  A  policy  of  insurance  which  is  ex- 
pressed to  be  from  the  first  day  of  a  speci- 
fied month  in  a  given  year  to  the  same 
day  of  the  same  month  and  year,  may  be 
shown  by  reference  to  the  indorsements 
made  by  the  insurers  on  the  back  of  the 
policy,  to  the  application  which  is  made 
part  of  the  policy,  and  to  tlie  amount  of 
the  premium  and  deposit  note,  to  be  an 
insurance  for  a  different  time.  Liberty 
Hall  Association  u,  Housatonio  lus.  Co. 
7  Gray,  261. 
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shall  attach  when  certain  circumstances  occur,  and  shall  con- 
tinue only  so  long  as  they  exist.  Or  it  may  apply  to  place,  if 
that  be  designated  or  indicated.  In  a  recent  English  case,  a 
ship  lying  in  the  Victoria  dock,  was  insured  for  three  months  ; 
with  liberty  to  go  into  a  dry  dock  for  repair.  The  ship  went 
down  the  Thames  to  a  dry  dock,  but  could  not  get  in  without 
having  her  paddles  removed.  This  was  done,  and  she  went  in, 
and  was  repaired.  She  then  came  out  into  the  Thames,  and 
while  stopping  there  to  have  her  paddles  replaced,  took  fire  and 
was  destroyed  within  the  three  months.  The  plaintiff  sued  the 
insurers,  and  obtained  a  verdict;  but  the  Court  of  Common 
Pleas  set  the  verdict  aside,  and  entered  a  nonsuit,  on  the 
ground  that  the  policy  covered  the  ship  while  in  the  Victoria 
dock,  and  while  in  the  dry  dock,  and  while  going  to  the  dry 
dock  and  returning  from  it,  but  not  while  she  was  stopping  in 
the  river  to  have  her  paddles  replaced,  (u)  We  cannot  but 
think  this  decision  open  to  doubts. 

C.  —  Of  Alterations  in  the  Property. 

Many  cases  have  arisen  where  the  effect  of  alterations  in  the 
property  insured  is  considered.  The  general  rule  must  be,  that 
mere  alterations,  although  important  and  extensive,  do  not  of 
themselves  discharge  the  insurers.  But  they  w^ould  have  this 
effect  if  expressly  prohibited,  because  they  would  then  be  a 
breach  of  warranty  ;  and  they  would  have-  this  effect,  although 
not  expressly  prohibited,  if  they  materially  increased  the  risk,  (v) 

If  the  alterations,  when  completed,  did  not  increase  the  risk, 
but  the  process  of  making  them  subjected  the  property  while  it 
was  going  on  to  an  increased  risk,  we  should  say  that  the  in- 
surers would  be  discharged,  if  the  property  was  burned  by 
reason  of  that  increased  risk,  but  not  if  the  property  was  burned 
during  the  time  of  that  increased  risk,  but  from  a  totally  inde- 
pendent cause. 

It  cannot  be  doubted,  however,  that  the  insured  may  have 
the   right,   under   many   circumstances,  of  increasing  the  risk 

(it)  Peurson  v.  Commertial  Ass.  Co.  Co.  14  Barb.  545;  Calvort  u.  Hamilton 
9  Law  Times,  N.  S.  442.  Ins.  Co.  1  Allen,  308,  and  cases  infra, 

(v)  See  Young  v.  Washington  Co.  Ins. 
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during  the  policy,  and  subjecting  tlie  insurers  to  that  increase 
of  risk.  Thus,  when  a  dwelling-house  was  insured,  and  as  a 
part  of  the  condition  and  circumstances  of  the  property  in  the 
description  thereof,  a  store  was  described  as  belonging  to  the 
same  owner,  and  near  the  dwelling-house,  and  the  store  burned 
down,  and  the  owner  rebuilt  it,  and  in  the  rebuilding  it  took 
fire,  and  the  dwelling-house  caught  from  it  and  was  destroyed, 
the  insurers  were  not  discharged,  (w) 

We  have  no  doubt  that  the  same  rule  would  apply  to  the 
making  of  proper  or  necessary  repairs  ;  and  the  insured  would 
have  a  right  to  make  them  without  affecting  his  policy,  {x)  In- 
deed, policies  now  not  unfrequently  give  to  the  insured  the 
right  of  making  repairs.  And  it  is  obvious  that  it  would  gen- 
erally be  for  the  interest  of  the  insurers,  that  the  building  should 
be  kept  in  good  repair.  The  failure  of  the  insured  to  repair  a 
defect  in  the  buUding  arising  after  the  contract  is  made,  does 
not  prevent  the  assured  from  recovering,  unless  he  was  guilty 
of  gross  negligence.  («/)  It  would  always  be  safest,  however, 
when  important  repairs  are  contemplated,  to  give  notice  to  the 
insurance  company  of  such  intention.  And  we  think  that  an 
unreasonable  refusal  on  their  part  to  allow  such  repairs  would 
not  enlarge  their  defence. 

D.  —  Of  Warranty,  Representations,  and  Concealment. 

In  most  respects  the  law  of  warranty  and  representation  is 
the  same  in  fire  as  in  marine  insurance.  A  warranty  is  a  part 
of  the  contract,  and  if  it  is  broken  there  is  no  valid  contract, 


(to)  Young  w. "Washington  Co. Ins.  Co.  be  understood  in  reference  to  carrying  on 

14  Barb.  545.  the  trade  of  house-building,  or  house-re- 

(x)  See  Dobson  v.  Sotheby,  1  Moody  pairing,  in  or  about  the  building  insured, 

&  M.  90.     Where  a  fire  policy  was  con-  and  that  they  did  not  apply  to  r2pairs 

ditioned  to  become  void  if  the  building  in-  made  upon  the  building  itself.     Grant  v. 

sared  should  be  used  for  the  purpose  of  Howard   Ins.   Co.  5  Hill,   10;  O'Neil  v. 

carrying  on  or  exercising  any  trade,  busi-  Buffalo  Ins.  Co.  3   Comst.  122;  Jolly  t). 

ness,  or  vocation,  denominated  hazardous  Baltimore  Equitable  Society,  1  Harris  & 

or  extra-hazardous,   or  specified   in    the  G.  295  ;  Allen  v.  Mutual  Ins.  Co.  2  Md. 

memorandum   of   special  rates,   and  the  125,  128;   Lounsbury  v.  Protection  Ins. 

memorandum     referred     to     mentioned  Co.  8  Conn.  459;  Billings  w.  Tolland  Co. 

among  other  things,  "  houses,  building  or  Ins.  Co.  20  id.  139. 

repairing,"  it  was  held,  that  these  words,  (t/)  Whitehurst  v.  Fayettevillc  Ins.  Co. 

t^en  in  connection  with  the  policy,  must  6  Jones,  352. 
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and  it  makes  no  difference  that  the  thing  warranted  was  less 
material  than  was  supposed,  or  was  not  material  at  aU.  (z)  A 
warranty  may  be  for  the  present  or  for  the  futmre.  It  may 
be  also,  although  of  the  present  and  affirmative,  a  continuing 
warranty,  rendering  the  policy  liable  to  avoidance  by  a  non- 
continuance  of  the  thing  warranted  to  exist.  The  nature  of 
the  thing  warranted  generally  determines  this  question,  (a) 
Thus  a  warranty  that  the  roof  of  a  house  is  slated,  or  that 
there  are  only  so  many  fireplaces  or  stoves,  would  generally, 
at  least,  be  regarded  as  continuing ;  but  a  warranty  that  the 
building  was  a  certain  distance  from  any  other  buUding,  would 
not  cause  the  avoidance  of  the  policy,  if  another  house  should 
be  buUt  within  the  distance,  without  any  act  or  privity  of  the 
insured,  (b) 


Iz)  See  cases  passim. 

(a)  See  Blood  v.  Howard  Ins.  Co.  12 
Cush.  472.  A  description  of  a  house  as 
occupied  by  a  particular  person,  is  not  a 
warranty  that  lie  will  continue  to  occupy 
it.  Joyce  ;;.  Maine  Ins.  Co.  45  Maine, 
168.  See  also,  Prieger  i'.  Exchange  Ins. 
Co.  6  Wis.  89. 

(6)  See  Alston  v.  Jlechanics  Ins.  Co.  4 
Hill,  329.  A  statement  in  a  notice  of  alter- 
ations by  the  assured,  that  a  macliine  put 
up  by  them  on  the  premises  is  designed 
**  for  burning  hard  coal,"  will  not  be  con- 
sidered an  agreement  to  burn  hard  coal 
only,  or  not  to  use  other  fuel,  ."ihould  it 
become  necessary,  and  can  be  used  with- 
out increasing  the  rit-k.  Tillou  v.  Kings- 
ton Ins.  Co.  7  Barb.  570.  In  the  appli- 
cation for  insurance,  referred  to  in  the 
policy  as  forming  part  thereof,  it  was 
stated  thus :  "  There  is  one  stove-pipe 
passed  through  the  window,  at  the  side  of 
the  buildiii!,'.  There  will,  however,  be  a 
stove  chimney  built,  and  the  pipe  will  pass 
into  it  at  the  side."  It  seems  that  this 
amounted  to  a  warranty  that  tlie  chimney 
should  be  built  within  a  reasonable  time. 
Murdock  v.  Chenango  County  Ins.  Co.  2 
Cornet.  210.  Statements  which  are  made 
a  part  of  the  policy,  and  are  prospective, 
as,  that  water  casks  shall  be  kept  in  an 
upper  stoiy,  or  a  watch  kept,  or  an  exam- 
ination made  at  night,  must  be  sul^stan- 
tially  complied  with.  Houghton  v,  Man- 
ufacturer,'^  Ins.  Co.  8  Met.  114;  Jones 
Manufacturing  Co.  v.  JMannfacturers  Ins. 
Co  8  Cush    82  ;  Hovey  v.  American  Ins. 


Co.  2  Duer,  554  ;  Glendale  Woollen  Co. 
V.  Protection  Ins.  Co.  21  Conn.  19  ;  Shel- 
don V.  Hartford  Fire  Ins.  Co.  22  id.  235. 
Where,  by  the  terms  of  a  policy,  a  mis- 
representation or  concealment  as  to  the 
distance  of  the  building  insured  from 
other  buildings,  avoids  it,  such  representa- 
tion or  concealment  will  have  that  effect. 
Burritt  v.  Saratoga  County  Ins.  Co.  5 
Hill,  188;  Jennings  v.  Chenango  County 
Ins.  Co.  2  Denio,  75  ;  Kennedy  v.  St. 
Lawrence  County  Ins.  Co.  10  Barb.  285  ; 
Wilson  V.  Herkimer  County  Ins.  Co.  2 
Seld,  53;  Wall  v.  Ea,st  Kiver  Ins.  Co.  3 
id.  .370.  But  if  the  insurer,  with  a  knowl- 
edge of  the  inaccuracy  of  the  statement, 
makes  and  receives  assessments  of  pre- 
miums from  the  insured,  he  ^^ill  be  es- 
topped from  setting  it  up  in  defence  in 
a  case  of  loss.  Prost  v.  Saratoga  Ins.  Co. 
5  Denio,  154.  But  it  is  held,  that  a  mis- 
statement as  to  the  distance  of  other  build- 
ings, ^\hi^■h  is  not  material,  will  not  avoid 
the  insurance,  where  the  policy  does  not 
specially  give  it  the  effect  of  a  warranty. 
Gates  V.  Madison  County  Ins.  Co.  2 
Comst.  43,  1  Seld.  469,  overruling  the 
decision  of  the  Supreme  Court,  3  Barb. 
73.  Sec  Wall  v.  East  River  Ins.  Co.  3 
Seld.  374.  The  erection  by  the  party 
insured,  without  notice  to  the  insurers,  of 
a  new  building  nearly  adjoining  the  build- 
ing insured,  dues  not  invalidate  the  policy  ; 
there  being  no  provision  on  the  suhjeet, 
and  no  actual  injury  having  resulted  from 
such  erection,  altliough,  when  the  insur- 
ance was  effected,  the  building  was  in  con- 
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Where  an  application  by  a  town  for  insurance  on  a  school- 
house  stated,  that  the  ashes  were  taken  up  in  metallic  vessels, 
which  were  not  allowed  to  stand  on  wood  with  ashes  in  them, 
and  that  the  ashes,  if  deposited  in  or  near  the  building,  were  in 
brick  or  stone  vaults,  and  concluded  with  a  memorandum  that 
"  if  ashes  are  allowed  to  remain  in  wood,  the  assurers  will  not 
assume  the  risk,"  and  there  were  no  vaults  of  brick  or  stone, 
and  the  ashes  were  generally  deposited  on  the  ground  at  a  dis- 
tance from  the  building ;  but  the  boy  employed  to  take  charge 
of  the  building,  for  two  or  three  weeks  before  the  fire,  without 
orders,  placed  the  ashes  in  a  wooden  ban-el  in  a  shed  adjoin- 
ing the  school-house,  it  was  held  that  the  insurers  were  not 
liable,  (c) 

The  word  warranty  need  not  be  used  if  the  language  is 
such  as  to  import  unequivocally  the  same  meaning.  And  an 
indorsement  made  upon  the  policy  before  it  is  executed,  may 
take  effect  as  a  part  of  it.  (d) 

Every  statement,  however,  which  is  introduced  into  the 
policy  is  not  a  warranty.  It  may  be  merely  a  Hcense  or  per- 
mission of  the  insurers  that  the  premises  may  be  occupied  in 
a  certain  way,  or  that  some  fact  may  occur  without  preju.- 
dice  to  the  insurance,  (e) 

A  representation,  in  the  law  of  insurance,  differs  from  a 
warranty,  in  that  it  is  not  a  part  of  the  contract.  If  made 
after  the  signing  of  the  policy  or  the  completion  of  the  con- 
tract, it  cannot,  of  course,  affect  it.  If  made  before  the 
contract,  and  with  a  view  to  effecting  insurance,  it  is  no  part 

templation,  and  preparations  for  its  erec-  of  a  warranty,  and  must  be  substantially 

tion  had  commenced.     Gates  v.  Madison  complied   with.      It  does   not  require  a 

County  Ins.  Co.  1   Seld.  469.     So,  wliere  watchman  to  be  kept  there    constantly, 

the  assiu-od,  upon  an  application  by  a  dia-  but  only  at  such  times  as  men  of  ordinary 

gram  or  otherwise,  represent  tlie  ground  care   and   sliill   in   like   business   keep  a 

contiguous  to  tlie  premises  as  "vacant,"  watchman  on  tlieir  premises.     And  in  an 

this  does  not  amount  to  a  warranty  that  it  action  on   such   policy,   eyidenee  of  the 

shall  remain  vacant  during   the  risk,  or  usage,  in  tliis  respect,  of  similar  establish- 

prevent  the  insured  himself  from  building  ments,  is  admissible.     Crocker  v.  Peoples 

thereon.      Stehbins  v.  Globe  Ins.  Co.   2  Ins.  Co.  8  Cush.  79. 

Hall,  632.       Where  the  company  insured         (c)  City  of  Worcester  v.  Worcester  Ins. 

the  plaintiff  $2,000  on  his  machine  shop,  Co.  9  Gray,  27. 

"a  watchman  kept  on  the  premises,"  it         [d]    Roberts  v.  Chenango  Co.  Ins.  Co. 

was  held  that  the  stipulation,  "a  watch-  3  Hill,  501. 

man  kept  on   the   premises,"  inserted  in         (e)  CatUn  v.  Springfield  Ins.  Co.  1  Sum- 

the  body  of  the  policy  just  after  the  de-  ner,  434. 

Bcription  of  the  property,  is  in  the  nature 
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of  the  contract ;  but  if  it  be  fraudulent,  it  makes  the  contract 
void.  And  if  it  be  knowingly  false  it  has  this  effect.  (/)  It 
must,  however,  be  material ;  (g)  and  a  statement  in  an  applica- 
tion for  insurance  is  to  be  considered  a  representation  rather 
than  a  warranty,  unless  it  is  clearly  made  a  warranty  by  the 
terms  of  the  policy  or  by  some  direct  reference  therein.  (A) 

A  representation  may  be  more  certainly  and  precisely  proved 
if  in  writing  ;  but  it  will  have  its  whole  force  and  effect  if  only 
oral,  (i) 

In  some  instances,  by  the  terms  of  the  policies,  any  misrepre- 
sentations or  concealments  avoid  the  policy.  And  it  is  held, 
that  the  parties  have  a  right  to  make  such  a  bargain,  and  that 
it  is  binding  upon  them ;  and  the  effect  of  it  would  seem  to 
be  to  give  to  representations  the  force  and  influence  of  war- 
ranties, (j) 

By  the  charters  of  many  of  our  mutual  insurance  companies, 
the  company  has  a  lien,  to  the  amount  of  the  premium  note, 
on  all  property  insured.  It  is,  obvious,  therefore,  that  no  such 
description  can  be  given,  or  no  such  language  used,  as  would 
induce  the  company  to  suppose  they  had  a  lien  when  they 
could  not  have  one,  or  would  in  any  way  deceive  them  as  to 
the  validity  or  value  of  their  lien.  In  all  such  cases,  all  in- 
cumbrances must  be  stated,  and  the  title  or  interest  of  the 
insured  fuUy  stated,  in  all  those  particulars  in  which  it  affects 
the  lien.  (A) 

(/)   Lewis  I'.  Eagle  Ins.  Co.  10  Gray,  Ins.   Co.  10  id.   285  ;    Williams   «.  New- 
SOS.  Eng.  Ins.  Co.  31  Maine,  224;   Insurance 

(g)    See   Clark  v.  Manuf.   Ins.   Co.  2  Co.  v.  Southard,  S  B.  Mon.  6.34  ;   Egau 

Woodb.  &  M.  472  ;    Nicoll  v.  American  v.  Mutual  Ins.  Co.  5  Denio,  326. 

Ins.  Co.  3  id.  529.    The  statements  in  the  (A)   Daniels  v.  Hudson  River  Ins.  Co. 

application  on  a  separate  sheet,  have  the  12  Cush.  416. 

effect  only  of  representations,  and  do  not  (i)  2  Ducr  on  Ins.  644  ;    1  Arnould  on 

avoid  the  policy  unless  void  in  a  material  Ins.  489. 

point,  or  unless  the  policy  makes  them  ( /)    Bun-itt  v.  Saratoga  Co.  Ins.  Co.  5 

specially  a  part  of  itself,  and  gives  them  Hill,  18S  ;  Williams  v.  New  England  Ins. 

the  effect  of  wan-anties.   tfcfferson  Ins.  Co.  Co.  31  Maine,  224  ;  Murdock  w.  Chenango 

V.  Cotheal,  7  Wend.  72;    Snyder  v.  Far-  Co.   Ins.   Co.  2  Comst.  210;   Sexton  u. 

mers   Ins.  Co.  13  Wend.  92,  16  id.  481;  Montgomery  Co.   Ins.   Co.  9  Barb.  200; 

Delonguemare  v.  Tradesmen's  Ins.  Co.  2  Kennedy  v.  St.  Lawrence  Co.  Ins.  Co.  10 

Hall,  611;    Stebbins  u.    Globe    Ins.   Co.  id.  285  ;    Houghton  y.  Manufacturers  Ins. 

id.  632;  Burritt ».  Saratoga  County  Ins.  Co.  8  Met.  114;   Lee  v.  Howard  Ins.  Co. 

Co.  5  Hill,  190;    Murdock  v.  Chenango  3  Gray,  583;  Macomber  v.  Howard  Ins. 

County  Ins.  Co.  2  Comst.  210;  Sexton  v.  Co.  7  Gray,  257. 

Montgomery   County   Ins.    Co.  9   Barb.  (i)  See  Brown  v.  Williams,  28  Maine, 

200  ;   Kennedy  v.  St.  Lawrence  County  252 ;  Smith  v.  Bowditeh  Ins.  Co.  6  Cush. 
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If  one  of  the  insured  has  taken  an  assignment  of  a  first 
,  mortgage  on  the  property  insured,  in  trust  for  all  the  parties 
insured,  and  has  completed  a  negotiation  for  the  purchase  of 
the  interest  of  the  mortgagee  in  a  second  mortgage,  under 
which  the  title  has  been  perfected  by  a  foreclosure,  a  statement 
by  the  plaintiffs  in  the  application  for  insurance,  that  they  are 
mortgagees  in  possession,  will  not  avoid  the  policy.  (Z)  And 
where  two  partners  in  an  application  for  insurance  on  a  build- 
ing, which  was  required  to  contain  "  a  full,  fair,  and  substan- 
tially a  true  representation  of  all  the  facts  and  circumstances 
respecting  the  property,  so  far  as  they  are  within  the  knowledge 
of  the  assured,  and  are  material  to  the  risk,"  stated  that  they 
owned  the  land  on  which  it  stood,  whereas  the  legal  title  was 
in  one  of  them,  and  the  other  was  charged  on  their  books 
with  half  the  cost,  and  the  partnership  was  afterwards  dis- 
solved, and  all  that  owner's  interest  in  its  assets  transferred 
to  his  copartner,  to  whom  the  insurers,  with  notice  of  the 
facts,  agreed  that  the  policy  should  stand  good,  it  was  held, 
that  the  insurers  were  liable  for  loss  by  a  subsequent  fire,  (m) 
And  an  applicant  for  insurance  on  personal  property,  who  has 
made,  but  not  delivered,  a  biU  of  sale  thereof,  intending  to  take 
in  return  a  promissory  note  secured  by  mortgage  thereon,  may 
truly  warrant  himself  to  be  the  owner,  (n) 

There  seems  to  be  this  difference  between  marine  policies 
and  fire  policies.  In  the  former  a  material  misrepresentation 
avoids  the  policy,  although  innocently  made ;  in  the  latter,  it 
has  this  effect  only  when  it  is  fraudulent.  This  distinction 
seems  to  rest  upon  the  greater  capability,  and  therefore  greater 
obligation,  of  the  insurer  against  fire  to  acquaint  himself  fully 
with  all  the  particulars  which  enter  into  the  risk.     For  he  may 


448-   Lowell   v.  Middlesex  Ins.  Co.  8  id.  Commonwealth  Ins.    Co,  18   Pick.   419; 

127;    Allen   v.   Charlestown   Ins.   Co.   5  Masters  w.  Madison  Co.  Ins.  Co.  II  Barb. 

Gray,  384  ;  Jenkins  v.  Quincy  Ins.  Co.  7  631. 

id.  370 ;  Mut.  Ass.  Co.  v.  Mahon,  5  Call,  (?)  Nichols  v.  Fayette  Ins.  Co.  1  Allen, 

517  ;  Phillips  v.  Knox   Co.  Ins.    Co.  20  63.     See  Wyman  v.  Peoples  Ins.  Co.  id. 

Ohio,  174;  Addison  v.  Kentucky  Ins.  Co.  301. 

7  B.  Mon.  470;  Smith  v.  Columbia  Ins.  (m)  Collins  v.  Charlestown  Ins.  Co.  10 

Co.  17  Penn.  State,  253 ;  Warren  i>.  Mid-  Gray,  155. 

dlesex  Ass.  Co.   21  Conn.  444 ;  Egan  v.  (n)  Vogel  v.  Peoples  Ins.  Co.  9  Gray, 

Mut.  Ins.  Co.  5   Denio,  326 ;  Fletcher  v.  23 
VOL.  II.                                            28 
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do  this  either  by  the  survey  and  examination  of  an  agent,  or 
by  specific  and  minute  inquiries,  (o) 

The  question  whether  a  statement  which  is  relied  on,  be 
material,  and  whether  there  is  or  has  been  a  substantial  com- 
pliance with  it,  seems  to  be  for  the  jury  rather  than  for  the 
court,  {p)  But  it  is  not  unfrequently  determined  by  the  court 
as  a  matter  of  law.  {q)  And  if  the  jury  find  the  representa- 
tion to  be  material,  and  to  be  false,  the  consequence  follows  as 
a  matter  of  law,  and  the  policy  is  avoided,  (r) 

Policies  often  provide,  that  unless  the  applicant  shall  make 
a  correct  description  and  statement  of  all  the  facts  required  or 
inquired  for  in  the  application,  and  all  other  facts  material  in 
reference  to  the  insurance  or  to  the  risk,  or  to  the  value  of  the 
property,  the  policy  shaU  be  void.  In  such  a  case  the  insured 
must  make  true  answers  to  all  the  interrogatories,  although 
they  may  be  on  subjects  not  material  to  the  risk,  (s)  So,  if 
the  pohcy  provides  that  any  change  in  the  premises  insured, 
such  as  the  erection  or  alteration  of  a  building,  shall  avoid  the 
policy,  unless  the  written  consent  of  the  insurers  is  first  ob- 
tained, the  question  whether  the  change  is  material  or  not 
is  of  no  importance,  [t)  If,  however,  the  policy  contains  the 
clause,  that  the  description  of  the  property  or  answers  are  cor- 
rect, "  so  far  as  regards  the    condition,  situation,  value,  title, 

(o)  Burritt  v.  Saratoga  Co.  Ins,  Co.  5  the  fact."      Putnajii,   J.,   in   Fletcher  v. 

Hill,  188;  Gates  v.  Madison  Co.  Ins.  Co.  Commonwealth  Ins.  Co.  18  Pick.  421. 
2  Comst.  49;  Holmes  v.  Charlestown  Ins.         (s)  Burritt  v.  Saratoga  Co.  Ins.  Co.  5 

Co.  10  jMct.  214  ;  Insmance  Co.  v.  South-  Hill,  188  ;  Williams  v.  New  England  Ins. 

ard,  8  B.  Mon.  648.  Co.  31  Maine,  224  ;  Murdock  v.  Chenango 

(p)  Franklin  Ins.  Co.  w.  Coates,  14  Md.  Co.   Ins.  Co.  2   Comst.  210;    Sexton   v. 

285;  Gamwell  w.  Merch.  Ins.  Co.  12Cusli.  Montgomery  Co.   Ins.  Co.  9  Barb.  200; 

167;  Parker  v.  Bridgeport  Ins.    Co.    10  Kennedy  v.  St.  Lawrence  Co.  Ins.  Co.  10 

Gray,  302  ;  Grant  v.  Howard  Ins.  Co.  5  id.  28.') ;"  Houghton  v.  Manuf.  Ins.  Co.  8 

Hill,  10;  Gates  o.  Madison  Co.  Ins.  Co.  Met.  114;  Lee  «.  Howard  Ins.  Co.  3  Gray, 

2  Comst.  43  ;   Percival  v.  Maine  Ins.  Co.  583 ;  Macomber  v.  Howard  Ins.  Co.  7  id. 

33  Maine,  242.  257  ;  Bowditch  Ins.  Co.  v.  Winslow,  8  id. 

[q]  Carpenter  i'.  American  Ins.  Co.  1  38  ;  Tebbitts  v.  Hamilton  Ins.  Co.  1  Allen, 

Story,  57,  16  Pet.  495,  4  How.  185;  Co-  305,  3  id.  569;  Abbott  v.  Shawmut  Ins. 

lumbian  Ins.  Co.  a.  Lawrence,  2  Pet.  25;  Co.   3  Allen,  213;    Hardy  v.  Union  Ins. 

Houghton  u.  Manufacturers   Ins.    Co.    8  Co.  4  Allen,  217  ;  Chase  J.  Hamilton  Ins. 

Met.  114.  Co.  20  N.  Y.  52  ;  Patten  v.  Merchants  Ins. 

()■)  Howell   V.    Cincinnati   Ins.    Co    7  Co.  38  N.  H.  338.     And  policies  made  by 

Ohio,  pt.  1,  284.     "  The  fiict  is  to  be  set-  stock  and  mutual  companies  stand  on  the 

tied  by  the  jury,  but  it  must  be  upon  legal  same  footing  in  this  respect.     Draper  v. 

and   sufficient  evidence;  and   where   the  Charter  Oak  Ins.  Co.  2  Allen,  569. 
eyidence  is  agreed,  it  is  a  question  of  law         (()  Calvert  y.  Hamilton  Ins.  Co.  1  Allen, 

whether  it  be  sufficient  or  not  to  establish  308. 


CH.  XIV.j 


FIRE   INSURANCE. 


435 


and  risk  on  the  same,"  and  that  the  misrepresentations  or 
.suppressions  of  "material  facts  shall  destroy  the  claim  of  the 
insured  for  damage  or  loss,  the  answers  to  the  questions  are 
not  warranties,  (u) 

If  the  contract  is  entire,  although  different  subjects  are  in- 
sured, a  false  representation  as  to  one  will  avoid  the  entire 
contract  (v) 

Concealment  is  the  converse  of  representation.  The  insured 
is  bound  to  state  aU  that  he  knows  himself,  and  all  that  it  im- 
ports the  insurer  to  know  for  the  purpose  of  estimating  accu- 
rately the  risk  he  assumes.  A  suppression  of  the  truth  has  the 
same  effect  as  an  expression  of  what  is  false.  And  the  rule  as 
to  materiality,  and  a  substantial  compliance,  are  the  same,  (w) 
And  we  know  no  reason  why  the  distinction  above  mentioned 
between  fire  policies  and  marine  policies  as  to  representation, 
should  not  be  made  for  the  same  reason  in  regard  to  conceal- 
ment, (x) 


(«)  Elliott  V.  Hamilton  Ins.  Co.  13 
Gray,  139  ;  Richmondville  Un.  Sem.  v. 
Hamilton  Ins.  Co.  14  Gray,  459;  Parker 
V.  Bridgeport  Ins.  Co.  10  id.  302. 

(«)  Lovejoy  v.  Augusta  Ins.  Co.  45 
Maine,  472. 

(w)  See  Daniels  «.  Hudson  River  Ins. 
Co.  12  Cush.  416;  Lindenau  v.  Desbor- 
ough,  8  B.  &  C.  592  ;  Pirn  v.  Reid,  6  Man. 
&  G.  1  ;  Columbian  Ins.  Co.  u.  Lawrence, 
2  Pet.  49  ;  Clark  v.  Manufacturers  Ins. 
Co.  S  How.  248.  The  plaintilF  having 
one  of  several  warehouses,  next  but  one  to 
a  boat-builder's  shop  which  took  fire,  on 
the  same  evening,  after  it  was  apparently 
extinguished,  sent  instructions  to  nis  agent 
by  extraordinary  conveyance,  for  insuring 
that  warehouse,  without  apprising  the  in- 
surers of  tlie  neighboring  fire.  It  was  held, 
that  although  the  terms  of  the  insurance 
did  not  expressly  reguire  the  communica- 
tion of  tliis  fact,  the  concealment  avoided 
the  policy.  Bufe  v.  Turner,  6  Taunt.  338, 
2  Marsh.  46.  Where,  pending  the  nego- 
tiations for  a  policy,  the  insurers  expressed 
an  objection  to  insuring  property  in  the 
vicinity  of  gambling  establishments,  and 
the  applicant  knew  at  the  time  that  tliere 
was  one  on  the  premises,  it  was  Ae/rf,  that 
if,  in  the  opinion  of  the  jury,  the  risk  was 
materially  increased  by  such  occupancy, 
the  policy  would  be  avoided.  Lyon  v. 
Oommercial   Ins.    Co.   2   Rob.  La.   266. 


So  it  seems,  that  the  fact  that  a  particular 
individual  had  threatened  to  burn  the 
premises  in  revenge  for  a  supposed  injuiy, 
should  be  disclosed  to  the  insurer.  Curry 
V.  Commonwealth  Ins.  Co.  10  Pick.  537, 
542.  The  rumor  of  an  attempt  to  set  fire 
to  a  neighboring  building  should  be  com- 
municated. Walden  v.  La.  Ins.  Co.  12 
La.  135.  The  insurer  should  be  informed 
of  any  unusual  appropriation  of  tiie  build- 
ing materially  enhancing  the  risk.  Clark 
V.  Manufacturers  Ins.  Co.  8  How.  249. 
Where  the  plaintiffs  underwrote  a  policy 
on  the  household  goods  .ind  stock  in  trade 
of  a  party,  and  after  being  informed  that 
the  character  of  the  insured  was  bad,  that 
he  had  been  insured  and  twice  burnt  out, 
that  there  had  been  difficulty  in  respect  to 
his  losses,  and  he  was  in  bad  repute  with 
the  insurance  offices,  effected  a  reinsarauce 
with  the  defendants  without  communicat- 
ing these  facts  ;  and  the  property  insured 
was  shortly  after  destroyed  by  fire ;  it  was 
kdd,  that  there  Iiad  been  a  material  con- 
cealment, which  avoided  the  policy,  and 
whether  occasioned  by  mistake  or  de- 
sign was  immaterial.  N.  Y.  Bowery  Ins. 
Co.  V.  N.  Y.  Fire  Ins.  Co.  17  Wend.  359. 
A  pending  litigation,  affecting  the  prem- 
ises insured,  and  not  communicated,  will 
not  vitiate  the  policy.  Hill  v.  Lafayette 
Ins.  Co.  2  Mich.  476. 
[x]  Burritt  V.  Saratoga  Co.  Ins.  Co.  S 
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Matters  of  common  information  need  not  be  communica- 
ted.  (y)  But  any  special  circumstance,  such  as  a  great  number 
of  fires  in  the  neighborhood,  and  the  probability  of  belief  that 
incendiaries  were  at  work,  should  be  communicated,  (z)  But 
the  omission  to  disclose  to  the  insurers  repeated  incendiary  at- 
tempts to  destroy  the  property  insured,  after  the  insurance  is 
effected,  wiU  not  vitiate  the  policy,  although  the  insurers  have 
the  right  by  the  terms  of  the  contract  to  terminate  the  same,  if 
the  continuance  of  the  risk  is  considered  unequal  or  injurious 
to  the  company,  (a) 

Any  questions  asked  must  be  answered,  and  all  answers 
must  be  as  fuU  and  precise  as  the  questions  require.  Conceal- 
ment in  an  answer  to  a  specific  question  can  seldom  be  justified 
by  showing  that  it  was  not  material,  (b)  Thus,  in  general, 
nothing  need  be  said  about  title.  But  if  it  be  inquired  about, 
fuU  and  accurate  answers  must  be  made,  (c) 


Hill,  188;  Gates  v.  Madison  Co.  Ins.  Co. 
1  Seld.  474 ;  Clark  v.  Manuf.  Ins.  Co.  8 
How.  235 ;  Cumberland  Valley  Ins.  Co. 
1'.  Schell,  29  Penn.  State,  .31.  See  Sat- 
terthwaite  v.  Mut.  Ben.  Ins.  Assoc.  14 
Penn.  State,  393. 

(j)  Clark  u.  Manuf.  Ins.  Co.  8  How. 
249 

(j)  N.  Y.  Bowery  Ins.  Co. ;;.  N.  Y.  Fire 
Ins.  Co.  17  Wend.  359;  Walden  u.  La. 
Ins.  Co.  12  La.  135;  Bufe  i/.  Turner,  6 
Taunt.  338,  2  Marsh.  46. 

(a)  Clark  v.  Hamilton  Ins.  Co.  9  Gray, 
148. 

[h]  BuVritt  V.  Saratoga  Co.  Ins.  Co.  5 
Hill,  188;  Gates  v.  Madison  Co.  Ins.  Co. 
3  Barb.  73,  3  Comst.  43.  In  Loehner  i>. 
Home  Ins.  Co.  17  Misso.  256,  Scott,  J. 
said  :  "  The  thirteenth  section  of  the  char- 
ter provides,  that  if  the  assured  has  a  lease 
estate  in  the  buildings  insured,  or,  if  the 
preraiseB  be  incumbered,  the  policy  shall 
be  void,  unless  the  true  title  of  the  assured 
and  the  incumbrances  be  expressed  there- 
on. There  is  no  question  but  that  the 
buildings  insured  were  a  leasehold  estate, 
and  that  there  was  an  incumbrance  on 
them  at  the  date  of  the  policy.  The  ap- 
plication contains  an  interrogatory,  whose 
aim  was  to  ascertain  whether  there  was  an 
incumbrance  on  the  premises  proposed  to 
be  insured,  but  no  response  is  made  to  it ; 
leaving  room  for  the  inference  that  none 
existed.     The  charter  then  made  the  pol- 


icy void.  The  plaintiffs  were  not  at  lib- 
erty to  obviate  this  objection  by  showing 
that  the  agent  of  the  company  was  in- 
formed of  the  existence  of  an  incumbrance 
at  the  time  of  the  application,  but  that  he 
refused  to  write  down  the  answer,  saying 
that  the  incumbrance  was  too  trifling. 
Independently  of  the  statute,  which  re- 
quired the  incumbrance  to  be  expressed  in 
the  policy  at  the  peril  of  its  being  void, 
there  wa.s  a  memorandum  indor.^cd  nn  it, 
wliich  made  known  that  the  company 
would  be  bound  by  no  statement  made  to 
tlie  agent  not  contained  in  the  application. 
The  facts  being  as  represented,  they  could 
not  give  the  plaintiffs  a  riglit  of  action  on 
the  policy  in  the  teeth  of  the  statute,  and 
against  the  terms  of  the  contract.  If  the 
conduct  of  the  agent  was  sucli  as  is  alleg- 
ed, he  was  guilty  of  a  gross  fraud,  as  is 
shown  by  liis  setting  up  this  defence,  which 
would  avoid  the  policy,  and  give  a  riglit 
of  action  for  the  recovery  of  the  premium, 
but  could  not,  for  reasons  given,  entitle 
the  plaintiffs  to  an  action  on  the  policy." 
(c)  Wliere  the  mortgagor,  whose  right 
to  redeem  had  been  seized  on  execution, 
not  being  specially  inquired  of  as  to  the 
state  of  his  title,  stated  the  property  to  be 
his  own,  on  the  application,  this  was  held 
to  be  no  material  misrepresentation  or 
concealment.  Strong  v.  Manufactm'era 
Ins.  Co.  10  Pick.  40 ;  Delahay  v.  Memphis 
Ins.  Co.  8  Humph.  684.     So  where  tha 
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It  is  often  required,  that  all  buildings  standing  within  a  cer- 
tain distance  of  the  building  insured,  shall  be  stated,  (d)  But 
this  might  not  always  be  considered  as  applicable  to  personal 
and  movable  property,  (e)  Still,  an  insurance  of  chattels  de- 
scribed as  in  a  certain  building,  would  be  held  to  amount  to  a 
warranty  that  they  should  remain  there  ;  or  rather,  it  would  not 
cover  them  if  removed  into  another  place  or  building,  unless 
perhaps,  by  some  appropriate  phraseology,  the  parties  expressed 
their  intention  that  the  insured  was  to  be  protected  as  to  this 
property  wherever  it  might  be  situated.  (/)  Where  goods  in- 
sured against  fire  were  described  as  "  contained  in  a  granite 
store,"  and  one  of  the  walls  of  the  store  gave  way,  and  half  of 
the  store  and  the  whole  of  the  adjoining  building  fell,  and  be- 
fore there  was  time  to  remove  the  goods,  fire  broke  out  in  that 
building,  it  was  held,  that  the  insurers  were  liable  for  damage 
done  by  fire  to  the  goods  not  displaced  or  injured  by  the  fall,  (g) 

Owing  to  the  form  of  the  pleadings  in  Massachusetts,  a  mis- 
representation of  the  assured,  not  specified  in  the  defendants' 
answer,  cannot  be  relied  on  to  show  a  policy  of  insm-ance  to  be 
void,  and  so  defeat  an  action  thereon,  although  fijst  disclosed 
by  the  plaintiff's  evidence,  (h) 

store  insured  stood  on  the  land  of  another  Co.  2  Seld,  53  ;  Wall  v.  East  River  Ins. 

person  under  an  oral  agreement,  termina-  Co.  3  id.  370  ;  Gates  v.  Madison  Co.  Ins. 

ble  at  the  pleasure  of  the  owner  of  the  Co.  2  Comst.  43,  1   Seld.  469  ;  Allen  v. 

land  on  six  months'  notice,  no  inquiry  be-  Charlestown  Ins.  Co.  5  Gray,  384.     See 

ing  made  as  to  the  title,  the  concealment  White  v.  Mutual  Ass.  Co.  8  (3ray,  566. 

was  held  not  material.     Fletcher  v.  Com-  (c)  Trench  v.  Chenango  Co.  Ins.  Co.  7 

monwealth   Ins.    Co.  18  Pick.   419.     So  Hill,  122.     But  see  Smith  v.  Empire  Ins. 

where  a  tenant  from  year  to  year  insured  Co.   25  Barb.  497  ;  Wilson  v.  Herkimer 

the  building  as  "his  building."     Niblo  v.  Co.  Ins.  Co.  2  Seld.  53;  Kennedy  v.  St. 

North  American  Ins.  Co.   1  Sandf.  551  ;  Lawrence  Co.  Ins.  Co.  10  Barb.  285. 

Tyler  «.  jEtna  Ins.  Co.  12  Wend.  507,  16  (/)  Sexton  v.  Montgomery   Co.   Ins. 

id.  385.     See  also,  Hope  Ins.  Co.  o.  Bro-  Co.  9  Barb.  191. 

laskey,  35  Penn  State,  282.     But  see  Ca-  (9)  Lewis   u.    Springfield   Ins.  Co.  10 

tron  V.  Tenn.  Ins.  Co.  6   Humph.  176;  Gray,  159. 

Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (A)  Muhy  v.  Mohawk  Valley  Ins.  Co. 

25;  Carpenter  «.  Washington  Ins.  Co.  16  5  Gray,  541;   Haskins  u.  Hamilton  Ins. 

id.  495.  Co.   5  Gray,  438.     These  decisions  were 

(rf)  Bun-itt  V.  Saratoga  Co.  Ins.  Co.  5  under  a  statute  which  required  that  "  The 

Hill,  188;  Jennings  v.  Chenango  Co.  Ins.  answer  shall  set  forth,  in  clear  and  precise 

Co.  2  Denio,  75  ;  Hall  v.  Peoples  Ins.  Co.  terms,  each   substantive  fact  intended  to 

S  Gray,  185 ;  Wilson  v.  Herkimer  Co.  Ins.  be  relied  upon  in  avoidance  of  the  action." 
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SECTION   II. 

OF   THE   INTEREST   OF   THE   INStTEBD. 

The  rule  here  is  the  same  as  in  marine  insurance,  (i)  Any 
interest  which  would  be  recognized  by  a  court  of  law  or  equity, 
is  an  insurable  interest;  (j)  but  not  a  mere  expectancy  or  prob- 
able interest,  however  weU  grounded  it  may  be.  (k)  Thus  one 
who  has  orally  agreed  to  buy  a  building  cannot  insure  that 
building;  but  if  the  agreement  could  be  enforced  in  equity, 
either  because  it  was  in  writing  or  by  reason  of  part  perform- 
ance, the  purchaser  would  then  have  an  insurable  interest,  (l) 
So  if  the  insured  has  assigned  his  property  to  pay  his  debts,  we 
should  say  that  he  retained  an  insurable  interest  until  the  prop- 
erty is  sold,  even  without  evidence  that  the  property  would 
more  than  pay  his  debts ;  although  in  a  case  in  which  this  ques- 


(i)  The  proof  of  an  application  for  in- 
surance and  of  a  policy  issuini^  thereon, 
both  of  which  describe  the  property  insured 
as  the  property  of  the  plaintitf's,  is  prima 
facie  evidence  of  title  and  of  an  insurable 
interest  in  the  plaintiffs  in  an  action  upon 
the  policy.  Nichols  v.  Fayette  Ins.  Co.  1 
Allen,  6:!. 

(j)  Tyler  v.  jEtna  Ins.  Co.  12  "Wend. 
507,  16  id.  385;  Swift,  v.  Vt.  Ins.  Co.  18 
Vt.  305.  Where  a  moiety  of  a  building 
insured  by  a  company,  Avas  convc-ycd  in 
fee,  the  yrantor  reserving  a  tci  m  of  seven 
years  therein,  and  the  grantee  immediately 
reconveyed  the  same  to  the  grantor  on 
mortgage,  and  the  mortgagee  demised 
it  to  the  mortgagor  and  another  for 
seven  years,  reserving  rent,  it  was  hehJ, 
that  the  company  was  liable  in  case  of  loss, 
Tiotwitlistanding  such  conveyances.  Stet- 
son V.  Mass.  Ins.  Co.  4  Mass.  330.  See 
Morrison  o.  Tennessee  Ins.  Co.  1 8  Misso. 
262.  Whore  a  party,  holds  the  legal  title, 
and  the  equitable  title  is  in  another,  he  has 
an  insurable  interest.  Thus,  where  one 
has  made  an  agreement  for  the  sale  of  his 
real  estate  insured,  but  has  not  made  a 
conveyance  nor   received    the    purchase- 


money,  his  interest  in  the  property  and 
policy  is  not  thereby  parted  with  so  as  to 
bar  his  right  of  action  on  the  happening  of 
a  loss.  Perry  Co.  Ins.  Co.  v.  Stewart,  19 
Penn.  State,  45.  See  also,  Ins.  Co.  v. 
UpdegrafF,  21  Penn.  Srate,  513;  Norcross 
V.  Insurance  Co.  17  Penn.  State,  429. 

(Ic)  Lucena  v.  Craufnrd,  5  B.  &  P.  324, 
per  Lord  Eldon.  One  has  no  insurable 
interest  in  a  house  erected  on  land  of  an- 
other without  license  or  shadow  of  title. 
Sweeny  v.  Franklin  Ins.  Co.  20  Penn. 
State,  337.  "  But  he  has  an  insurable 
interest  if  his  house  was  placed  on  another's 
land  with  the  owner's  consent."  Fletcher 
V.  Commonwealth  Ins.  Co.  18  Pick.  419. 
A  party  has  no  insurable  interest  on  goods 
for  which  he  has  made  an  oral  contract, 
where  the  sale  of  such  goods  is  witliia 
the  Statute  of  Frauds.  Stockdale  v.  Dun- 
lop,  6  M.  &  W.  224.  It  is  held  in  Ohio, 
that  a  stockholder  in  an  incorporated  com- 
pany has  no  insurable  interest  in  its  prop- 
erty. Phillips  0.  Knox  Co.  Ins.  Co.  20 
Ohio,  174. 

(/)  McGivney  v.  Phoenix  Ins.  Co.  1 
Wend.  85. 
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tion  arose,  it  was  held  that  evidence  of  some  surplus  was  requi- 
site, (m) 

A  partner  may  have  an  insurable  interest  in  a  building  pur- 
chased with  partnership  funds,  although  it  stands  upon  land 
owned  by  the  other  partner,  (n) 

A  mortgagor  may  certainly  insure  the  whole  value  of  his 
property  ;  nor  does  the  possession  of  the  mortgagee,  (o)  nor  the 
seizure  of  his  property,  or  even  its  sale  on  execution,  divest  him 
of  his  insurable  interest,  (p)  provided  he  stills  retains  the  power 
of  redeeming  it.  And  in  case  of  loss  the  insurers  are  responsible 
for  the  whole  value  of  the  property  insured,  to  the  extent  of  their 
insurance,  (q) 

A  mortgagor  and  a  mortgagee  may  severally  insure  the  same 
property,  each  calling  it  his  own  property,  and  neither  specifying 
his  interest.  But  in  the  settlement  of  losses  under  such  policies 
questions  have  arisen  which  may  not  yet  be  settled.  It  would 
seem  to  be  certain,  that  the  mortgagee,  before  possession  and 
foreclosure,  has  no  interest  in  the  property,  but  that  which  is 
created  by  the  debt  to  him ;  and  no  interest  beyond  that 
debt.  (/)  If  therefore  the  debt  be  paid  in  part,  his  interest  is  so 
far  diminished ;  and  if  it  be  paid  in  full,  his  interest  wholly 
ceases,  and  his  insurance  is  annulled. 

It  must  be  remembered  also,  that  his  interest  in  the  property 
is  only  as  a  security  for  his  debt.  Therefore,  if  after  the  build- 
ings are  destroyed,  the  land  itself  is  unquestionably  sufficient  to 
secure  his  debt,  it  would  seem  that  he  has  lost  nothing.     And 

(m)  Lazarus  v.  Commonwealth  Ins.  Co.  ton  Ins.  Co.  7  Barb.  570 ;  Stetson  v.  Mass. 

19  Pick.  81,. 5  id.  76.     A  person  discharged  Ins.  Co.  4  Mass.  330;    Locke   v.  North 

by  the  Insolvent  Debtors'  Court  as  an  in-  American  Ins.  Co.  13  id.  66,  67.     A  mort- 

solvent  debtor,  effected  an  insurance   on  gagee  may  insure  the  property  to  insure 

some  property  accjuired  hy  him  before  the  his  claim.     Wheeling  Ins.  Co.  v.  Morri- 

insolvency.     The   property   having   been  son,  11  Leigh,  362,  363;    King  v.  State 

destroyed  by  fire,  the  order  for   liis   dis-  Ins.  Co.  7  Cush.  1 ;  Allen  u.  Mut.  Ins. 

charge   was   afterwards   annulled  on  tlie  Co.  2  Md.  111. 

ground  of  fraud,  and  he  was  adjudged  to         (p)  Strong  i\  Manufacturers  Ins.  Co. 

imprisonment.     In  a  suit  on  the  policy,  he  10  Pick.  40  ;  Miltenberger  v.  Beacom,  9 

was  held  to  have   an   insurable   interest.  Barr,  199. 

Marks  v.  Hamilton,  7  Exch.  323,  9  Eng.         {q)  Jackson  v.  Mass.  Ins.  Co.  23  Pick. 

L.  &  Eq.  503.     See  also,  Dadmun  Manuf.  422  ;  Traders  Ins.  Co.  v.  Robert,  9  Wend. 

Co.  y.  Worcester  Ins.  Co.  11  Met.  429.  404,  17  id.  631.       • 

{n)   Converse   u.  Citizens   Ins.  Co.  10         (■/•)  Motley  w.  Manuf.  Ins.  Co.  29  Maine, 

Cush.  37.  337  ;  Carpenter  v.  Providence  Ins.  Co.  16 

(o)'Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  495 ;  Wilson  v.  Hill,  3  Met.  66  ;  Ma- 
Pet.  25 ;  Traders  Ins.  Co.  v.  Robert,  9  comber  v.  Cambridge  Ins.  Co.  8  Cush. 
Wend.  404,  17  id.  631 ;  Tillou  (/.  Kings-  133. 
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there  is  both  reason  and  authority  for  saying,  that  in  such  case 
he  has  no  claim  on  the  insurers ;  although  this  may  not  be 
regarded  as  an  established  rule,  (s) 

The  same  conclusion  might  be  reached  by  another  principle. 
We  have  aheady  seen,  that  by  the  law  of  marine  insurance, 
insurers  who  pay  for  a  total  loss,  take,  even  without  abandon- 
ment, all  the  salvage  of  the  property  for  which  they  pay.  For 
a  similar  reason,  insurers  against  fire,  who  pay  to  a  mortgagee 
for  a  total  loss  of  the  building,  should  be  subrogated  to  the 
rights  of  the  mortgagee,  and  take  his  claim  on  the  mortgagor, 
and  whatever  he  stUl  holds  as  a  security  for  that  debt.  We 
have  always  regarded  this  as  a  general  and  well  established 
rule  ;  but  recent  cases  in  Massachusetts  have  thrown  some  doubt 
upon  it.  They  favor  the  doctrine,  that  where  the  mortgagee 
effects  the  insurance,  and  there  is  no  reference  therein  to  the 
mortgagor,  and  the  mortgagee  himself  pays  the  premium,  there 
is  no  privity  of  contract  between  the  insurers  and  the  mortgagor, 
but  the  contract  between  the  insurers  and  the  mortgagee  is  an 
independent  one ;  and  therefore  the  mortgagee  may  recover  his 
whole  insurance  from  the  insurers,  and  hold  his  whole  claim 
against  the  mortgagor  and  his  remaining  security  for  his  own 
benefit,  (t) 


(s)    See   Smith   u.  Ins.   Co.   17  Penn.  est  in  the  property  mortgaged  agfiinst  loss 

State,  260.  by  fire,  without  particularly  describing  the 

(()  It  was  held  in  'White  v.  Brown,  2  nature  of  his  interest,  is  entitled,  in  case 
Cush.  412,  that  if  a  mortgagee,  in  posses-  of  loss  by  fire  before  payment  of  the  mort- 
sion  for  condition  broken,  insure  his  inter-  gage  debt,  to  recover  the  amount  of  the 
est  in  the  premises  without  any  agreement  loss  from  tlie  insurers  to  his  own  use,  with- 
therefor  between  him  and  the  mortga-or,  out  first  assigning  his  mortgage,  or  any 
and  a  loss  occurs,  which  is  paid  to  the  part  thereof,  to  them.  In  an"  elaborate 
mortgagee,  the  mortgagor,  on  a  bill  to  opinion,  the  court  maintain  that,  notwith- 
redeern  and  an  account  stated  for  the  pur-  standing  respectable  authorities  to  the  con- 
pose,  is  not  entitled  to  have  the  amount  of  trary,  when  a  mortgagee  causes  insurance 
such  loss  deducted  from  the  mortgagee's  to  be  made  for  his  own  benefit,  paying  the 
charges  for  repairs.  There  is  no  privity  premium  from  his  own  funds',  iii  case  a 
in  law  or  fact  between  the  mortgagor  and  loss  occurs  before  his  debt  is  paid,  he  has 
the  mortgagee  in  the  contract  of  insm-anee,  a.  right  to  recover  the  total  loss' for  his 
and  if  the  mort;;agee  gets  his  interest  own  Ijenefit;  that  he  is  not  bound  to  ac- 
insured,  and  reeeives  the  amount  of  the  count  to  the  mortgagor  for  any  i)art  of  the 
insurance  under  big  poliey.  it  does  not  money  so  recovered,  as  part  of  the  mort- 
aft'ect  his  claim  against  the  mortgagor,  gage  debt ;  it  is  not  a  payment,  in  whole 
The  two  claims  are  wholly  distinct  and  or  in  part ;  but  he  has  still  a'  ri<'ht  to 
independent.  Gushing  v.  Thompson,  3i  recover  his  whole  debt  of  the  mort'o-agor 
Maine,  4<J6.  In  King  i:  State  Ins.  Co.  7  And  so,  on  the  other  hand,  when  tlie  debt 
Cush.  1,  It  was  lield,  that  a  mortgagee,  is  thus  paid  by  tin  debtor,  the  moncv  is 
who,  at  his  own  expense,  msures  his  inter-  not,  in  law  or  equity,  the  money  of  'the 
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There  is  authority,  strengthened  as  we  think  by  reason,  that 
where  a  mortgagor  is  bound  by  the  mortgage  contract  to  keep 
the  premises  insured,  for  the  benefit  of  the  mortgagee,  and  does 
in  fact  keep  them  insured  by  a  policy  which  contains  no  state- 
ment that  the  mortgagee  has  any  interest  therein,  the  mortgagee 
nevertheless  has  an  equitable  interest  in,  or  even  a  lien  upon, 
the  proceeds  of  the  poUcy,  which  a  court  of  equity  will  enforce 
for  his  benefit,  (u) 

One  who  has  an  interest  in  a  building  only  as  a  tenant  for 
years,  or  from  year  to  year,  can  insure  only  that  interest ;  and 
whatever  he  insures,  he  would  recover,  not  the  value  of  the 
whole  property,  but  only  the  value  of  his  interest,  (v)  A  trus- 
tee, an  agent,  or  a  consignee,  is  generally  under  no  obligation 
to  insure  against  fire  ;  but  may  do  so  at  his  discretion,  (w)  If 
policies  provide  that  property  held  only  in  trust,  or  on  commis- 
sion, must  be  so  stated  and  insured,  such  a  provision  may  be 
eictended  by  its  own  terms,  and  otherwise  perhaps  by  construc- 


insurer,  who  has  thus  paid  the  loss,  or 
money  paid  to  his  use.  Tlie  court,  in  a 
note,  cite  the  case  of  Dobson  v.  TLaad, 
8  Have,  216,  reviewed  in  13  Law  Reporter, 
247  :  "  The  question  there  was  upon  tlie 
branch  of  the  proposition,  whether  a  mort- 
gagee in  possession,  on  stating  his  account 
under  a  bill  to  redeem,  had  a  right  to 
charge  premiums  of  insurances  obtained 
by  himself  on  buildings  constituting  part 
of  the  mortgaged  property,  and  add  the 
same  to  the  principal  and  interest  of  his 
debt,  and  it  was  decided  that  he  could  not. 
It  was  conceded,  that  this  involved  the 
correlative  proposition,  that  if  the  mortga- 
gee had  received  any  sum  by  way  of  loss 
on  such  policies,  he  would  be  under  no 
obligation  in  equity  to  credit  it  to  the 
mortgagor,  or  be  responsible  to  liim  for 
it."  See  Morrison  v.  Tenn.  Ins.  Co.  18 
Misso.  262.  In  Pennsylvania  it  is  lield, 
that  where  the  mortgagee  insures  the  del  it, 
the  underwriter  having  paid  the  mortgage 
debt,  is  entitled  to  have  recourse  to  the 
mortgaged  property  and  to  a  cession  of 
tlie  security.  Smith  v.  Columbia  Ins.  Co. 
17  Penn.  State,  253;  Insurance  Co.  v. 
Updegraff,  21  id.  513.  The  right  of  the 
insurers  to  subrogation,  where  they  piiy 
the  debt,  is  sustained  in  .^Etna  Insurance 
Co.  V.  Tyler,  16  Wend.  385,  397,  per 
Walwnrth,  Cliancellor.  See  Carpenter  !'. 
Providence  Washington  Ins.  Co.  16  Pet. 


495,  501 .  It  seems  to  have  been  allowed 
by  the  old  French  law,  and  its  justice  has 
been  ap])roved  in  England.  Quebec  Ins. 
Co.  V.  St.  Louis,  7  Moore,  P.  C.  286,  22 
Eng.  L.  &  Eq.  73. 

(u)  Thomas  u.  Vonkapfl",  6  Gill  &  J. 
372;  Vernon  v.  Smith,  5  B.  &  Aid.  1. 
But  if  there  is  no  obligation  on  the  part  of 
the  mortgagor  to  insure  for  the  benefit  of 
the  mortgagee,  the  lattej-  has  no  equitable 
lien  upon  tlie  property.  Carter  v.  Roek- 
ctt,  8  Paige,  437.  See  Columbia  Ins. 
Co.  u.  Lawrence,  10  Pet.  507,  512;  Mc- 
Donald V.  Black.  20  Ohio,  193.  It  seems 
that  an  order  indorsed  by  the  insured  on 
a  policy  issued  by  a  mutual  insurance 
company  "  to  pay  the  within,  in  case  of 
loss "  to  a  mortgagee,  and  assented  to 
by  the  company,  will  enable  the  mort- 
gagee to  sue  on  the  policy  in  his  own 
name.  Barrett  v.  Union  Ins.  Co.  7  Cash, 
175. 

(v)  Niblo  V.  North  American  Ins.  Co. 
1  Sandf  551.  If  the  tenant  owns  the 
building  and  not  the  land  under  it,  with 
the  right  of  removing  the  building,  he  may 
recover  tlie  value  of  the  building,  if  in- 
sured to  that  extent.  Laurent  v.  Chatham 
Ins.  Co.  1  Hall,  41.  See  Fletcher  v. 
Commonwealth  Ins.  Co.  18  Pick.  419. 

{w)  Lircena  v.  Craufurd,  3  B.  &  P.  95; 
Pe  Forest  v.  Fulton  Fire  Ins.  Co.  1  HalU 
103. 
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tion,  to  include  everything  in  which  the  insured  has  but  a  quali- 
fied interest,  the  ownership  being  in  another  person,  (x) 

If  a  consignee  insures  against  fire,  in  his  own  name,  goods  in 
his  possession  to  their  full  value,  there  is  good  reason  as  well  as 
authority  for  saying,  that  he  will  be  regarded  as  having  an  im- 
plied authority  to  insure  them  for  the  benefit  of  the  owner,  and 
he  wiU  recover  their  fuU  value  for  his  own  benefit,  as  far  as  his 
own  interest  extends,  and  beyond  that  for  the  benefit  of  the 
owner,  (y)  At  the  same  time,  the  intention  of  the  parties  oper 
ates  upon  the  construction  of  a  fire  policy,  much  as  it  does  upon 
that  of  a  marine  policy ;  therefore,  if  a  fair  and  reasonable  con- 
struction of  the  words  and  facts  in  the  case,  leads  to  the  con- 
clusion that  it  was  not  the  intention  of  the  parties  to  insure 
more  than  the  consignee's  interest,  no  more  than  that  wiU  be 
recovered,  (z) 

It  is  now  common  for  a  commission-merchant  to  cover  by  a 
policy,  taken  out  in  his  own  name,  all  the  goods  of  his  various 
consignors,  (a)  And  it  has  been  held,  that  the  phrase  "  goods 
held  on  commission,"  has  a  similar  effect  with  the  phrase  "  for 
whom  it  may  concern,"  in  marine  policies,  (b) 

{x)  Turner  v.  Stetts,  28  Ala.  420.    Sec  has   an   insurable   interest  in  the  goods, 

also,  StilwcU  V.  Staples,  6  Ducr,  63,  19  N,  He  must   show  that  he  caused  the  insur- 

Y.  401.  ance  to  I  le  efi'octcd  for  his  benefit,  or  that 

()/)  De   Forest   i-.   FiUton   Ins.    Co.   I  it  was  intended,  at  the  time,  for  his  secu- 

Hall,  84,  116  ;    Siter  r.  Jlorrs,  1.3  Penn.  rity.     Tliese  terms  in  the  policy  will  not. 

State,  220;  Goodall  w.  New  England  Ins.  in  f.'cncral,  dispense  with   this '  evidence. 

Co.  5  foster,  169,  186.  And  where  the  party  claiming  the  benefit 

(z)  Parks  !■.  Gen.  Interest  Ass.  Co.  5  cannot  show  that  he'caused  or  directed  the 
Pick.  34.  An  insurance  upon  merchan-  insurance  to  be  eflxjcted,  it  will  not  serve 
disc  in  a  warehouse,  "for  account  of  him  to  rest  upon  some  supposed  serret  in- 
whom  it  may  eom-crn,"  protects  only  tcntion  not  manifested  liv  a  single  word  or 
such  interests  as  were  intended  to  be  in-  act,  at  the  time  of  the  transaction,  to  mark 
sured  at  the  time  of  effectinu  tlie  insur-  its  character,  and  indicate  the  person  or 
ance.  Steele  a.  Insurance  Co.  i  7  Penn.  interest  intended  to  be  insured.  That 
State,  290,  298.  icirfs,  J.  :  ■•  All  the  which  is  not  manifested  by  evidence,  is  to 
authorities  go  to  show,  that  the  intention  be  treated  as  having  no  existence.  '  The 
of  the  party  effecting  an  insurance,  at  the  nature  of  the  transaction  must  be  fixed  at 
time  of  doing  so,  ouglit  to  lead  and  govern  the  time  of  insurance,  and  cannot  be 
the  fuiuiT  use  of  it,  and  that  no  one  can,  changed  by  subsequent  consent  of  the  in- 
liy  any  sul..-c(|uent  act,  entitle  himself  to  surcil,  witliout  the  authority  of  tlie  undcr- 
the  benefit  of  it,  without  showing  that  liis  A\riters.  If  this  were  not  law,  all  the  mis- 
interest  was  intended  to  be  embraced  by  chiefs  arising  from  gambling  jiolicies 
it  wlicn  it  w.as  made.  This  rule  has  might  ensue."  See  also,  BriclUa  v.  New 
especial  apiilication  to  insurances  made  York  Ins.  Co.  2  Hall,  372. 
'for  account  of  whom  it  may  concern  ; '  [a]  MiUaudon  «.  Atlantic  lus.  Co.  8 
and  where  tliosc  terms  are  used   in    the  La.  557. 

policy,   it  is  not  sufficient  for  the  party  {b\  De   Porest   u.  Pulton   Ins.    Co.    1 

who  claims  the  benefit  of  the  insurance.  Hall,  124. 
to  show  merely  that  he  is  the  owner  of,  or 
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A  person  having  a  lien  on  buildings  under  a  State  lien  law 
has  an  insurable  interest  in  the  buildings,  (c) 

Any  bailee  having  any  legal  or  equitable  interest  in  the  goods, 
may  insure  that  interest.  Hence  a  common  carrier,  who  has  a 
lien  on  the  goods  for  his  compensation,  and  also  insures  them 
himself  to  a  considerable  extent,  may  insure  his  interest,  (d)  We 
should  doubt,  however,  whether  he  would  be  held  to  have  the 
impHed  authority  of  a  consignee,  which,  as  we  have  seen,  is  to 
insure  the  whole  value  and  recover  it  for  the  owner.  Still,  this 
authority  might  be  given  him  by  ratification,  if  it  was  his  inten- 
tion to  insure  as  agent  of  the  owner.  And  if  the  principle 
applied  to  marine  policies  should  be  held  applicable  to  fire  poli- 
cies (and  we  know  no  reason  why  it  should  not  be),  this  ratifica- 
tion might  be  made  after  the  loss,  (e) 

The  rule  of  delectus  personarum,  and  the  right  of  insurers  to 
choose  whom  they  wiU  insure,  and  therefore  to  know  whom  they 
insure,  applies  to  fire  policies  in  the  same  way  that  it  apphes  to 
marine  pohcies ;  (/)  and  so  do  the  general  principles  and  rules 
which  determine  agency,  authority,  and  ratification.  ( g) 

There  is,  however,  one  important  difference,  arising  from  the 
provision  in  many  of  our  fire  policies,  which  is  indeed  required 
by  some  of  the  charters  of  the  companies,  by  force  of  which  the 
company  has  a  lien  to  the  amount  of  the  premium  note  on  all 
the  property  insured.  It  is  obvious,  that  in  all  such  cases,  it 
would  be  a  misrepresentation  or  a  concealment  discharging  the 
insurers,  if  the  insurers  were  not  iffformed  of  any  previous  liens 
or  incumbrances  by  mortgage  or  otherwise,  which  would  encum- 
ber or  prevent  the  lien  to  which  the  insm-ers  are  entitled.  (A) 

(c)  Franklin  Ins.  Co.  n.  Coates,  14  Md.  238;   Watkins   w.  Durand,  id.  251  ;    De 

28.5.  Bollc  V.  Pennsylvania  Ins.  Co.  4  Whart. 

{d)  In  Crowley  v.  Cohen,  3  B.  &  Ad.  68;  Miltenberger  y.  Beacom,  9  Barr,  198. 

478,  it  was  held',  that  an  insurance  "on  (/)  See  Catlett  v.  Pacific   Ins.  Co.  1 

goods  "  was  sufficient  to  cover  the  interest  Paine,  C.  C.  61 5 ;  Leathers  v.  Farmers  Ins. 

of  carriers   in   the   property  under  their  Co.  4  Foster,  259  ;  Foster  v.  U.  S.  Ins. 

charge,  and  that  their  particular  interest  11  Pick.  85. 

need   not   be   specified.      Van    Natta   u.  {g)  See  Alliance  Ins.  Co.  v.  La.  Ins. 

Mutual  Ins.  Co.  2  Sandf.  490;  Chase  u.  Co.  8  La.  1,  and  cases  supra,  n.  (e). 

Wasliinston  Ins.  Co.  12  Barb.  595.  (A)  See  supra,  p.  432,  n.  {k}. 

ie)  D'urand  v.  Thouron,  1    Port.  Ala. 
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SECTION    III. 

OF   THE  RISK   ASSUMED   BY   THE   INSURERS. 

It  seems  to  be  held,  that  the  policy  fails  to  attach,  not  only 
if  the  property  does  not  exist  at  the  time  of  the  insurance,  or 
if  it  is  then  on  fire,  but  also  if  it  is  at  that  time  exposed  to  a 
near  and  dangerous  fire,  (i)  The  reason  given  for  this  is,  that 
the  contract  of  insurance  is  founded  on  the  assumption,  that 
when  the  policy  attaches  the  property  is  not  exposed  to  an  extra- 
ordinary peril.  But  where  no  such  circumstances  exist,  and 
there  is  no  fraudulent  misrepresentation  or  concealment,  a  policy 
against  fire  may  be  made  by  its  date  to  have,  without  the  phrase 
"  lost  or  not  lost,"  a  retrospective  operation ;  if  this  be  the  inten- 
tion of  the  parties,  (j) 

Fire  policies  of  course  insure  against  fire,  and  nothing  but 
fire  ;  but  it  may  sometimes  be  a  very  difficult  question,  whether 
a  loss  for  which  payment  is  demanded  was  a  loss  under  the 
policy.  This  question  is  twofold.  First,  what  is  fire;  and 
secondly,  how  far  does  the  insurance  against  fire  cover  the  con- 
sequences of  a  fire,  although  the  property  lost  or  injured  was 
not  itself  reached  or  touched  by  the  fire. 

A.  —  W/iat  is  Fire. 

This  is  a  difficult  question  even  in  a  scientific  point  of  view 
or  rather,  science  acknowledges  no  such  thing  as  fire.  But  by 
fire,  in  the  common  use  of  the  word,  is  probably  meant  flame. 
Flame,  however,  is  only  hydrogen-gas  heated  to  redness,  or 
whiteness.  We  do  not,  however,  call  a  cannon-ball  heated  to 
redness,  or  even  to  whiteness,  fire,  and  yet  it  cannot  be  doubted 
that  if  red-hot  iron,  or  any  substance  sufficiently  heated,  coming 


(i)  Babcock   v.  Montffomcrv  Co.   Ins.     See  also,  Bontley  v.  Columbia  Ins.   Co. 
Co.  6  Bai-b.  637,  64-3,  4  Comst.  326  ;  Aus-     17  N.  Y.  421. 
tin  v.  Drew,  4  Camp.  360,  6  Taunt.  436.         {j)  Hallock  v.  Ins.  Co.  2  Dutch.  268. 
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in  contact  with  property  insured,  injured  it  by  heat,  in  a  certain 
way,  this  would  be  a  loss  under  a  policy  against  fire.  But  this 
injury  must  reach  a  certain  extent  to  come  under  the  policy. 
Perhaps  a  rule  which  has  been  applied  in  the  trial  of  persons 
charged  with  arson,  might  be  found  applicable  here.  If  a  per- 
son charged  with  this  crime  were  proved  to  have  put  kindlings 
upon  a  floor,  and  set  fire  to  them,  with  a  purpose  of  burning  a 
house,  and  the  fire  was  extinguished  or  burnt  out  without 
affecting  the  floor,  the  crime  would  be  only  attempted  and 
not  committed.  But  what  operation  of  the  fire  upon  the  floor 
would  sufiice  to  constitute  the  crime  ?  It  has  been  said,  that 
the  floor  must  be  chaiTed,  or  in  other  words,  the  surface  of  the 
floor  must  be  changed  by  heat  from  the  condition  of  wood  into 
that  of  charcoal.  Such  a  rule  would  meet  cases  which  some- 
times arise  in  respect  to  property  insured.  It  would  be  equiva- 
lent to  this ;  that  insurers  against  fire  are  not  liable  unless  there 
be  ignition  or  combustion.  It  is  certain  that  very  great  injury 
may  be  caused  by  fire,  without  either  ignition  or  combustion. 
In  one  case,  a  sugar-house,  with  its  contents,  was  insured 
against  fire,  and  in  each  story  sugar  in  a  certain  state  of  prepa- 
ration was  deposited,,  for  the  purpose  of  being  refined,  and  for 
this  purpose  a  certain  degree  of  heat  was  necessary.  To  obtain 
this  there  was  a  chimney  running  up  through  the  whole  build- 
ing, with  a  register  in  it  on  each  story,  whereby  more  or  less 
heat  could  be  introduced  at  pleasure  into  the  rooms.  At  the 
top  of  the  chimney  was  a  register,  which  was  closed  at  night 
that  the  heat  might  be  retained  in  the  building.  This  register 
was,  by  the  negligence  of  a  servant,  left  shut  one  morning  when 
the  fires  were  lighted,  and  consequently  the  smoke  and  heat 
were  forced  into  the  rooms  where  the  sugars  were  drying,  and 
they  were  very  much  injured  thereby.  Held,  that  the  insurers 
were  not  Uable.  (k)  But  if  there  is  an  extraordinary  fire,  the 
insurers  are  clearly  liable  for  the  direct  effects  of  it,  as  where 
furniture  or  pictures  are  injured  by  the  heat,  although  they  do 
not  actually  ignite,  (l) 

Ik)  Austin  v.  Drew,  4  Camp.  360,  (/)  Case  v.  Hartford  Ins.  Co.  13  HL 
Holt  N  P.  126,  6  Taunt.  426,  2  Marsh.  676.  See  also.  Scripture  v.  Lowell  Ins. 
130  '  Co.  10  Cush.  356. 
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It  was  formerly  supposed  that  lightning  was  fire  ;  and  then 
aJl  injuries  by  lightning  might  be  regarded  as  injuries  by  fire. 
Now  it  is  known  as  a  matter  of  science,  that  lightning  is  not 
fire,  and  that  the  light  or  flash  of  lightning  arises  from  the 
shock  upon  the  air.  But  the  same  shock  produces  great  heat 
wherever  it  falls,  and  therefore  a  house  struck  by  lightning  is 
frequently  set  on  fire.  If,  however,  a  house  be  destroyed  by 
lightning,  but  without  ignition,  insurers  against  fire  are  not 
liable,  (m) 

A  similar  question  has  arisen  in  cases  of  explosion.  Here  it 
seems  to  be  settled  by  authority,  that  if  the  explosion  be  caused 
by  gunpowder,  it  is  a  loss  by  fire ;  (w)  and  the  same  rule  would 
undoubtedly  be  applied  if  the  explosion  were  caused  by  the 
burning  of  saltpetre  or  any  other  combustible  substance.  On 
the  other  hand,  the  explosion  of  a  steam-boiler  is  not  a  loss  by 
fire,  (o)  The  distinction  talien  is  this ;  that  gunpowder  ex- 
plodes by  combustion,  and  steam  by  expansion  without  com- 
bustion. 


B.  —  Of  the  Liability  of  Insurers  for  the  consequences  of  Fire. 

The  universal  rule  of  contracts,  causa  proxima  non  remota 
spectatur,  applies  also  to  insurance  against  fire.  But  both  usage 
and  law  give  a  very  liberal  construction  in  favor  of  the  assured 
under  fire  policies.  Thus,  one  of  the  most  common  grounds 
for  a  claim  upon  insurers  against  fires,  is  for  injury  caused  by 
the  water  used  to  extinguish  the  fire.  This  would  probably  be 
confined,  nearly  if  not  altogether,  to  goods  within  the  building 
which  was  on  fire.  We  doubt,  however,  if  there  is  any  other 
exception.  Thus,  if  a  large  building  of  many  stories,  were 
fiUed  throughout  with  goods,  and  the  building  or  the  goods 
were  under  such  insurance,  and  a  fire  took  place  in  any  part  of 
the  building,  all  the  goods  within  that  building  which  were 
injured  by  the  water  used  by  the  firemen,  must  be  paid  for. 

(m)  Babcock  v.  Montgomery  Co.  Ins.  U   Pet.  213,  225;  Grim  v.  Phoenix  Ins. 

Co.  6  BiU-b.  637,  4  Corast.  32t)  ;  Kcnnis-  Co.  13  Johns.  4.51. 
ton  V.  Mer.  Co.  Ins.  Co.  U  N.  H.  341.  (o)  Millaurlou  i/.  N.  0.  Ins.  Co.  4  La, 

(n)  Scripture   u.   Lowell   Ins.    Co.    10  An.  15. 
Cnsh.  356  •  Waters  v.  Merchants  Ins.  Co. 
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We  have  never  known  an  instance  in  which  the  question  has 
been  raised  in  regard  to  the  necessity  or  expediency  of  using  so 
much  water,  or  as  to  the  unskilfulness  of  the  firemen.  Nor 
should  we  indeed  confine  this  absolutely  to  goods  within  the 
building.  If  a  building  not  insured  were  on  fire,  and  a  con- 
tiguous or  a  very  near  building  were  in  real  danger,  and  to 
avert  this  efforts  were  made  to  wet  the  outside  of  the  endan- 
gered building,  and  goods  insured  within  this  building  are  hurt 
by  this  water,  we  believe  the  injury  would  be  regarded  as  a 
loss  within  the  policy,  (p)  So  it  might  be  if  damage  was  done 
to  goods  in  a  building  not  on  fire  by  leakage  firom  the  hose 
carried  through  the  building  to  extinguish  a  fire  in  an  adjoin- 
ing building.  If,  however,  there  were  no  fire  anywhere,  and 
water  were  thrown  in  the  erroneous  belief  that  there  was  a  fire, 
a  different  question  would  arise  ;  and  we  should  say  that  the 
insurers  would  not  be  liable. 

Policies  of  insurance  on  goods  against  fire,  sometimes  require 
that  the  insured  shall  employ  aU  possible  dihgence  to  save  or 
remove  their  goods  ;  but  such  a  provision  would  be  only  a  con- 
firmation of  the  obligation  which  the  law  and  public  policy 
impose  upon  the  insured.  Hence,  injury  to  or  loss  of  goods 
which  was  caused  by  their  removal  from  the  danger  of  fire,  is  a 
common  ground  for  a  claim  under  a  fire  poUcy.  But  there 
must  be  a  reasonable  application  of  this  rule  ;  the  goods  must 
be  removed  from  immediate  danger,  and  not  because  of  some 
fear  of  a  possible  or  remote  danger.  And  if  the  loss  or  injury 
could  be  attributed  to  the  want  of  even  so  much  care  as  could 
be  given  under  such  circumstances,  the  negligence  and  not  the 
fire  would  be  regarded  as  the  proximate  cause,  and  the  insurers 
would  not  be  liable,  (q)  Insurers  are  liable  for  the  loss  caused 
by  the  blowing  up  of  buildings  to  arrest  the  progress  of  a  fire, 

Ip)  Case  V.  Hartford  Ins.   Co.  13  111.         (?)  See  Case  «.  Hartford  Ins.   Co.  13 

680-  Hillier  v.  Alleghany  Co.  Ins.  Co.  3  111.   676;    Babcock  v.    Monltromery  Co. 

Barr    470;  Agnew   v.   Ins.    Co.    7  Am.  Ins.    Co.   6   Barb.   640;  Hillier  v.  AUe- 

Law'Ren-.  'l68;  Babcock  v.  Montgomery  ghany  Co.  Ins.  Co.  3  B.arr,  470  ;  Agnew 

Co    Ins"  Co.   6  Barb.  637  ;  Scripture  v.  v.  Ins.  Co.  7  Am.  Law  Reg.  168,  affirmed 

Lowell   Ins.  Co.  10  Cush.  S.'ia,  per  Citsh-  Independent  Ins.  Co.  t).  Agnew,  34  Penn. 

inn  J  ■  Lewis  v.  Springfield  Ins.  Co.  10  State,  96;  Tilton   v.  Hamilton  Ins.   Co. 

Grav''ir)9;    Wliitehurst   v.   Payetteville  1    Bosw.  367;    Webb  v.  Protection  Ins. 

Ins.' Co.  6  Jones,  3.52.  Co.  14  Misso.  3. 
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when  that  precaution  was  justified  by  the  circumstances,  (r) 
And  this  was  held,  where  a  house  on  fire  was  blown  up  by 
gunpowder,  and  the  policy  provided  that  the  insurers  should 
not  be  liable  for  a  loss  fi-om  the  explosion  of  gunpowder ;  be- 
cause this  provision  was  held  to  exclude  only  fire  originating 
from  an  explosion  of  gunpowder,  (s)  But  in  another  case, 
where  the  policy  excluded  any  loss  occasioned  by  the  explosion 
of  a  steam-boiler,  and  by  reason  of  such  explosion  the  building 
was  set  on  fire,  the  insurers  were  held  not  liable,  although  the 
fire  was  the  proximate  cause  of  the  loss ;  because  the  loss  was 
directly  and  wholly  occasioned  by  the  explosion,  (t) 

We  are  not  aware  that  general  average  claims  or  provisions 
are  ever  inserted  in  American  fire  policies,  although  they  are 
said  to  be  in  English  policies  ;  but  the  principle  of  general 
average  may  have  some  application  in  this  country.  In  one 
case  where  insurance  was  effected  on  a  stock  of  goods  in  a  cer- 
tain store,  and  an  adjoining  store  being  on  fire,  the  insured, 
with  the  consent  of  the  president  of  the  insurance  company, 
bought  some  blankets  and  spread  them  on  the  outside  of  the 
store  where  it  was  exposed  to  the  flames.  The  building  was 
saved,  but  the  blankets  were  ruined.  The  assured  claimed  to 
recover  the  entire  expense.  The  company  contended,  that  if 
liable  at  aU,  it  was  only  for  the  proportion  which  they  had  at 
risk  upon  the  policy,  taken  in  connection  with  the  store,  of 
which  the  plaintiffs  had  a  lease  for  ten  years,  and  the  value  of 
the  stock  over  and  above  the  sum  insured  upon  it ;  and  the 
court  held  that  they  were  only  liable  for  this  amount,  (m) 

C.  —  Of  a  Loss  caused  by  the  Negligence  of  the  Insured, 

There  is  this  difference  between  marine  policies  and  fire  poli- 
cies.    The  perils  against  which  marine  policies  insure  are  gen- 

(r)  City  Fire   Ins.   Co.  v.  Corlies,  21         (()  St.  John  v.   American  Ins.  Co.  1 

Wend.  367;  Pentz  v.  Receivers  of  jEtna  Duer,  371,  1  Kern,  516. 
Fire  Ins.  Co.  3  Edw.  Ch.  341,  9  P.aige,         (w)  Welles  v.  Boston  Ins.  Co.  6  Pick. 

568;    Gordon  v.  Eimmington,   1   Camp.  182.     It   was   also   contended,   that    tlie 

123.  property  in  the  neighborhood  ought  also 

(s)  Greenwald  v.  Ins.  Co.  7  Am,  Law  to  contribute,  but  the  court  held,  that  the 

Reg.  282.     The  clause  was  construed  to  contribution  must  be  limited  to  the  I)uild- 

mean  "  fire  originating  from  an  explosion  ing  and  tlie  property  therein  immediately 

of  gunpowder."  saved. 
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erally,  although  not  always,  such  as  could  not  be  averted  by 
any  care  or  skill  which  could  reasonably  be  demanded  ;  whereas, 
the  great  majority  of  fires  are  caused  by  the  negligence  of  some- 
body, and  very  commonly  by  the  negligence  of  some  of  the 
family  or  servants  of  the  insured.  It  is  to  guard  against  this 
very  risk,  that  fire  policies  are  made ;  and  it  has  been  held,  that 
insurers  are  liable  for  a  fire  caused  not  only  by  persons  em- 
ployed by  the  insured,  but  by  his  own  negligence,  (v)  In  either 
case  the  fire  would  be  regarded  as  the  proximate  cause  of  the 
loss,  and  the  negligence  as  the  remote  cause.  It  may  be  said, 
therefore,  that  the  negligence  of  the  insured,  which  is  but  an 
imperfect  ground  of  defence,  even  in  marine  policies,  is  almost 
none  in  fire  policies.  In  a  case  in  Massachusetts,  the  insurers 
admitted  the  loss,  and  that  a  fraudulent  design  to  set  fire  to 
the  building  was  not  imputed  to  the  plaintiff,  and  offered  to 
show  that  the  building  insured  was  destroyed  through  the  gross 
negligence  and  carelessness  of  the  plaintiff,  and  through  his 
gross  misconduct.  The  court  below  ruled,  that  evidence  to 
prove  such  facts  was  not  material;  but  the  Supreme  Court, 
declaring  that  they  could  not  say  that  negligence  could  not  be 
such  as  to  discharge  the  insurers,  ordered  a  new  trial.  But  the 
court  in  their  decision,  so  described  the  negligence  which  alone 
would  have  this  effect,  that  there  was  no  new  trial,  the  insurers 
paying  the  loss,  with  some  abatement,  (w) 

(k)  In  Shaw  v.  Robberds,  6  A.  &  E.  Ins.  Co.  v.  Lawrence,  10  Pet.  517,  518; 
75,  83,  Lord  Denman,  C.  J.  said  :  "One  Waters  v.  Merchants  Ins.  Co.  11  id.  213, 
argument  more  remains  to  be  noticed,  viz.,  225  ;  Perrin  v.  Protection  Ins.  Co.  1 1 
that  the  loss  here  arose  from  the  plaintiff's  Ohio,  147,  overruling  Lodvviclis  v.  Ohio 
own  negligent  act  in  allowing  the  iiiln  to  Ins.  Co.  5  id.  433 ;  St.  Louis  Ins.  Co.  v. 
be  used  for  a  purpose  to  which  it  was  not  Glasgow,  8  Misso.  713 ;  Mathews  v.  How- 
adapted.  There  is  no  doubt  that  one  of  ard  Ins.  Co.  13  Bart).  234,  overruling 
the  objects  of  insurance  against  fire,  is  to  Grim  v.  Phoenix  Ins.  Co.  13  Johns.  451  ; 
guard  against  the  negligence  of  servants  Hynds  v.  Schenectady  Co.  Ins.  Co.  16 
and  others;  and  therefore,  the  simple  fact  Barb.  119;  St.  John  v.  American  Ins. 
of  negligence  has  never  been  held  to  con-  Co.  1  Duer,  371  ;  Gates  v.  Madison  Co. 
stitute  a  defence.  But  it  is  argued  that  Ins.  Co.  1  Seld.  469  ;  Copcland  v.  New 
there  is  a  distinction  between  tlie  negli-  England  Ins.  Co.  2  Met.  432 ;  Butman  v. 
gence  of  servants  and  strangers,  and  that  Monmouth  Ins.  Co.  35  Maine,  227  ;  Cat- 
of  the  assured  himself.  We  do  not  see  lin  v.  Springfield  Ins.  Co.  1  Sumner,  434 ; 
any  ground  for  such  a  distinction,  and  are  Henderson  v.  Western  Ins.  Co.  10  Rob. 
of  opinion  that  in  the  absence  of  all  fraud.  La.  164. 

the  proximate  cause  of  the  loss  only  is  to  (w)  Chandler  v.  Worcester  Ins.  Co.  3 

be   looked   to."      This   doctrine   is   now  Cush.  328.     In  Johnson  v.  Berlishire  Ins. 

well-settled  law  in  this  country.    Patapsco  Co.  4  Allen,  338,  it  was  found  that  the 

lus.  Co.  V.  Coulter,  3  Pet.  222;  Columbia  fire  was  caused  by  the  act  of  the  insured; 

VOL.  II.  29 
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SECTION   IV. 

OF   ALIENATION. 

It  is  quite  certain,  that  policies  against  fire  are  contracts  only 
between  the  insured  and  the  insurer,  and  do  not  pass  to  any- 
other  party  without  the  consent  of  the  insurers,  (x)  If,  therefore, 
before  the  loss  occurs,  the  insured  alienates  the  whole  of  his 
interest  in  the  property,  he  loses  nothing  by  the  iire,  and  has  no 
claim  for  any  loss,  [y)  And  if  he  alienates  only  a  part,  his  claim 
is  in  proportion  to  the  interest  he  retains,  [z) 

But  when  a  loss  occurs,  it  vests  in  the  insured  a  right  to  indem- 
nity. This  right  is  assignable,  and  an  assignee  for  value  may 
enforce  his  claim  against  the  insurers,  [a)  although  it  may  be 
necessary  to  bring  the  action  in  the  name  of  the  insured.  But 
a  mere  assignment  or  transfer  of  the  premises  after  a  loss,  does 
not  of  itseK  transfer  the  right  of  indemnity  for  the  previous  loss, 
unless  the  contract  shows  this  to  have  been  the  intention  of  the 
parties. 

Our  policies  against  fixe  very  commonly  provide  expressly, 
that  an  assignment  either  of  the  property  or  the  policy  shall 
avoid  the  policy.  If  this  prohibition  covers  in  its  terms  only  a 
transfer  of  the  interest  of  the  insured,  it  would  seem  that  this 
prohibition  is  not  extended  by  its  terms  to  the  contract  of 
insurance,  {b) 


that  there  had  been  a  want  of  ordinai-y  (y)  Carroll  v.  Boston  Ins.  Co.  8  Mass. 

care,  judgment,  and  discretion  on  his  part,  515  ;   Wilson  v.  Hill,  3  Met.  66. 

but  that  he  had  not  been  guilty  of  reck-  (z)  iEtna  Ins.  Co.  u.  Tyler,  16  Wend. 

lessness   and   wilful   misconduct.      Utid,  385,  401. 

that  tlie  insured  was  entitled  to  recover.  (a)  Wilson  v.  Hill,  3  Met.  69  ;  Brichta 

(x)  Tate  V.  Citizens  Ins.  Co.  13  Gray,  v.  N.  Y.  Ins.  Co.  2  Hall,  372.     But  see 

79 ;  Granger  v.  Howard  Ins.  Co.  5  Wcud.  Lynch  v.  DalzcU,  4  Brown,  P.  C.  431. 

200  ;  Lane  v.  Maine  Ins.  Co.  3  Fairf  44  ;  (b)  Carpenter  v.  Providence  Ins.  Co.  16 

Morrison  v.  Tennessee  Ins.  Co.  18  Misso.  Pet.    502.     Where  a  policy  issued  by  a 

262 ;   Rollins   v.  Coluraliian   Ins.   Co.    5  mutual  fire  insurance  company  contained 

Foster,  204.     This  doctrine  was  early  held  this  clause  :  "  The  interest  of  the  assured 

in  England.     Lynch  v.  Dalzell,  4  Brown,  in  this  policy  is  not  assignable  without  the 

P.  C.  431   (1729);    Sadlers  Co.  u.  Bad-  consent  of  said  company  in  writing,  and 

cock,  2  Atk.  554  (1743).  in  case  of  any  transfer  or  termination  of 
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Some  recent  policies  contain  a  provision  prohibiting  a  transfer 
of  his  claim  by  the  insured  after  a  loss  occurs ;  and  then  make 
such  a  transfer  an  avoidance  of  the  policy.  It  has  been  held, 
that  the  policy  of  the  law  makes  such  a  restriction  upon  the 
power  of  transferring  a  vested  right  itself  void,  (c)  But  it  has 
also  been  held,  that  if  the  parties  choose  to  make  such  a  bargain 
they  are  bound  by  it.  (d) 

An  alienation  of  the  property,  to  have  the  effect  of  discharging 
the  insurers,  must  amount  to  an  absolute  conveyance  of  the 
title  of  the  insured  thereto,  (e)  Hence,  a  mortgage  of  real  estate 
l;ias  no  such  effect,  until  entry  for  breach  and  foreclosure ;  (/) 
nor  a  contract  to  convey ;  (g)  nor  a  conditional  sale,  where  the 
condition  is  precedent  and  not  yet  performed ;  (A)  nor  a  mere 
agreement  between  the  owner  of  property  insured  and  another 
person,  to  represent  to  the  creditors  of  the  owner  in  order  to 
prevent  attachments,  that  it  had  been  sold  to  such  other  per- 
son, (i) 

The  effect  of  bankruptcy,  or  of  voluntary  assignment  to 
assignees  in  trust,  may  not  be  certain.  It  may  be  an  inference 
■from  the  weight  of  authority,  that  in  either  case  this  is  an  alien- 
ation. Policies  sometimes  provide  for  such  circumstances.  In 
the  absence  of  such  provisions,  we  should  say  on  general  princi- 

the  intere'it  of  the  assured,  either  by  sale  v.  Am.  Ins.  Co.  1  Curtis,  C.  C.  193.  Nor 
or  otherwise,  without  such  consent,  this  a  levy  on  execution,  Clark  v.  New  Eng. 
policy  shall  thenceforth  be  void,  and  of  no  Ins.  Co.  6  Cush.  342 ;  Rice  v.  Tower,  1 
effect,"  it  was  held,  that  this  clause  did  not  Gray,  426.  Nor  a  sale  of  the  equity  of 
merely  nuUifythe  assignment  of  the  policy,  redemption,  so  long  as  the  party  has  the 
when  made  without  consent,  but  operated  right  to  redeem.  Strong  t).  Manufacturers 
on  the  policy.  Smith  v.  Sai-atoga  Co.  Ins.  Co.  10  Pick.  40.  But  a  mortgage  is 
Ins  Co  1  Hill  497  3  id.  .'508.  As  to  the  considered  a  material  alteration  in  the 
meaning  and  effect  of  the  word  "  assigns,"  ownership  of  the  property  insured.  Ed- 
see  an  interesting  case,  Holbrook  w.  Amer-  mands  .;.  Mutual  Ins.  Co.  1  Allen,  31i. 
iean  Ins.  Co.  1  Curtis,  C.  C.  198.  And  sometimes  alienation  by  mortgage  is 

(c)  Goit  V.  National  Ins.  Co.  25  Barb,  directly  prohibited.    Edes  v.  Hamilton  Ins. 

189      See  also  Courtney  v.  New  York  Ins.  Co.  3  Alien,  362.     See  Shepherd  v.  Union 

Co  28  Barb   116  Ins.  Co.  38  N.  H.  232. 

id)  Dey  V.  Poughkeepsie  Ins.  Co.  23  (<;)  Trumbull  v    Portage  Co.  Ins.  Co. 

■R„Vh   62^  12   Ohio,  305;  Masters  v.  Madison   Co. 

(.)  Mas'ters  v.  Madison  Co.  Ins.  Co.  11  Ins.  Co    11  Barb.  624 ;    Peiry  Co.  Ins. 

T>„Vh   fioA  Co.  V.  Stewart,  19  Penn.  State,  45. 

(/)  Conover  v.  Mut.  Ins.  Co.  1  Comst.  (A)  Tittemore  v.  Vt.  Ins.   Co.  20  Vt. 

aqo  .s  Denio.  254  :  Jackson  u.  Mass.  Ins.  546.                                           „     ,„o 

Co    23  Kck   418.     Nor   a  mortgage  of  {i)  Orrell  v.  Hampden  Ins  Co.  13  Gray, 

personal   property  without  a   transfer  of  431.     The  policy  provided  that  the  msur- 

Dossession   to    the   mortgagee.      Rice   v.  ance  should  be  void  "in  case  of  any  sale. 

Towei,  1  Gray,  426.     See  also  Holbrook  transfer,  or  change  of  title. 
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pies,  that  where  property  insured  against  fire,  is  taken  into  the 
possession  of  the  law,  for  the  benefit  of  creditors,  the  insurance 
would  remain  valid  for  their  benefit,  until  the  property  was  sold 
by  the  assignees,  [j)  But  if  the  insured  on  his  own  application 
is  declared  an  insolvent  or  a  bankrupt,  this  may  be  an  aliena- 
tion, {k)  So  if  there  is  a  voluntary  assignment  to  assignees  in 
trust,  [l) 

The  death  of  the  insured  is  no  alienation  of  the  property 
insured,  within  the  meaning  of  the  prohibition  of  alienation,  [m) 

Policies  of  insurance  are  certainly  not  negotiable,  (n)  They 
may  be  however,  and  often  are,  assigned  with  the  consent  of  the 
insurers.  Generally  the  assignor  of  a  chose  in  action  cannot 
prejudice  the  rights  of  the  assignee  after  the  debtor  has  assented 
to  the  assignment,  (o)  But  where  the  owner  of  property  mort- 
gaged efiects  insurance  in  his  own  name,  "  loss  payable  to  the 
mortgagee,"  or  has  such  a  clause  afterwards  indorsed  on  the 
policy  with  the  assent  of  the  insurers,  the  insurance  is  stiU 
upon  the  interest  of  the  mortgagor,  and  he  does  not  cease  to  be 
a  party  to  the  original  contract  with  the  insurers,  and  any  act 
of  his,  which  would  otherwise  render  the  policy  void,  wiU  have 
this  effect,  although  the  policy  is  in  the  hands  of  the  mortga- 
gee, {p)  But  if  the  insurers,  at  the  time  of  their  assent  to  the 
transfer  of  the  policy,  impose  any  further  obligation  on  the  trans- 
feree, this  is  evidence  of  a  new  contract  with  him,  and  then  the 
acts  of  the  mortgagor  cannot  affect  his  rights  as  mortgagee  {q) 


( / )  See   Bragg  v.  New  England  Ins.  v.  Houghton,  id.  420 ;  Frear  i'.  Evertson, 

Co.  5  Foster,  298.  20  Johns.  142. 

(k)  Adams  «.  Rockingham  Ins.  Co.  29         (p)  Hale  v.  Mechanics  Ins.  Co.  6  Gray, 

Maine,  292;  Young  u.  Eagle  Ins.  Co.  U  169;    Bowditch   Ins.    Co.  v.  Winslow,  8 

Gray,  150.  Gray,  38  ;  Loring  u.  Manuf.  Ins.  Co.  id. 

(I)  Dadmun  Manuf.  Co.   u.  Worcester  28 ;  Edes  v.  Hamilton  Ins.  Co.  3  Allen, 

Ins.  Co.  11  Met.  429,  434.  362;    State  Ins.   Co.  v.  Roberts,  7  Am. 

(m)  Burbank  v.  Rockingham  Ins.  Co.  Law  Reg.  229  ;  Grosvcnor  u.  Atlantic  Ins. 

4  Foster,  550.  Co.  17  N.  Y.  391 ;  Bidwelly.  Northwestern 

(n)  Lynch  u.  Dalzell,  4  Brown,  P.  C.  Ins.  Co.  19  N.  Y.  179.    SeeBuffalo  Steam- 

431 ;  Carroll  v.  Boston  Ins.  Co.  8  Mass.  Engine  Works  v.  Sun  Ins.  Co.  17  N.  Y. 

515;  Smith  v.  Saratoga  Co.  Ins.  Co.  3  401;    Pollard    u.    Somerset   Ins.    Co.  42 

Hill,  508;  Bodle  v.  Chenango.  Co.  Ins.  Maine,  221. 

Co.  2  Comst.  53  ;  Carpenter  v.  Providence         (q)  I'oster  v.  Equitable  Ins.  Co.  2  Gray, 

Ins.  Co.  16  Pet.  502,  503  ;    Sherman  v.  216.      In  Edes  v.    Hamilton  Ins.   Co.  "s 

Fair,  2  Speers,  647;  Nevins  v.  Rocking-  Allen,  362,  Kje/oiu,  C.  J.,  speaking  of  tha 

ham  Ins.  Co.  5  Foster,  22.  above  case,  said  :   "  The  decision  in  that 

(o)  Hackett   v.   Martin,  8  Greenl.  77;  ca,se,  although  fully  warranted  by  the  peea- 

Hatch  V.  Dennis,  i  Fairf  244 ,  Matthews  liar  facts  which  were  there  shown  to  exist 
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In  practice  it  is  usual,  and  always  proper,  that  due  notice  of 
transfers  should  be  given  to  the  insurers,  and  their  consent 
obtained,  and  duly  indorsed  or  approved,  as  their  rules  may 
require.  But  notice  and  consent  may  be  entirely  sufficient, 
although  they  do  not  precisely  conform  to  the  formal  require- 
ments. 

An  agent  of  an  insurance  company,  to  receive  premiums  and 
applications  for  insurance,  and  transmit  policies,  has  no  authority 
to  waive  notice  of  an  assignment  of  a  policy,  (r) 


SECTION    V. 

OF  VALITATION. 

This  is  seldom  made  in  fire  policies,  and  perhaps  never  made 
with  the  purpose  and  effect  of  valuation  in  marine  policies. 
Whether  a  loss  be  total  or  partial,  the  insurers  are  bound  to  pay 
so  much  of  the  sum  insured  as  will  indemnify  the  insured,  and 
no  more.  (5)  Where  personal  chattels  are  insured,  of  which  the 
value  is  uncertain,  as  for  example,  works  of  art,  it  is  not  uncom- 
mon to  agree  and  express  what  shall  be  held  to  be  their  value  in 
case  of  loss ;  and  such  agreement  is  of  course  binding,  (t) 

The  value  which  the  insurers  on  goods  pay  for,  is  their  value 
at  the  time  of  loss  ;  and  it  is  a  common  practice  to  determine 
this  value  by  a  sale  at  auction  of  such  part  of  the  goods  as  re- 
mains uninjured.  But  the  insurers  must  have  notice,  and  due 
precautions  must  be  taken,  to  make  the  auction  a  fair  measure 
of  their  value,  (u) 

It  is  quite  certain  that  the  profits  which  the  insured  sustains 
by  the  interruption  of  his  business  caused  by  the  fire,  are  not 

was  nevertheless  KoinE  as  far  as  the  rules  policy  on  arfy  subject,  if  they  see  fit.     ttir- 

Tf  tav  win  pemft  in  order  to  sustain  a  ris  v.  Eagle  Fire  Co   5  Johns    368      See 

1  ■  ■    <v,    i^ic  nnrtpr  a  nolicv  which  has  Laurent  v.  Chatham  Ins.  Co.  1  Hall,  41 ; 

&IsiUed  bTtt  origW^^  Wallace  ..  Ins.  Co.  4  La  289  ;  MiUaudon 

MtTv.  Citizens  Ins.  Co.  13  Gray,  v.  Western  Ins.  Co.  9  id.  32;  and  ca^es 

\  '  infra,  p.  455,  n.  (a). 

(,)  Niblo  V.  North  American  Ins.  Co.         («)  Hoffman  v.  Western  Ins.  Co.  1  La. 

lSandf.551.     .  ,  ,     .     ^"' ^^^' 

(t)    The   parties   may  make   a  valued 
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taken  Into  consideration  in  assessing  the  damages ;  (v)  unless 
the  terms  of  the  insurance  expressly  cover  them.  And  generaUy 
it  may  be  said,  that  if  a  building  be  burned,  the  damages  are 
measured  by  its  actual  value,  without  any  consideration  of  ex- 
ternal circumstances,  which  might  upon  some  contingency  in- 
crease or  diminish  that  value,  (w) 

As  insurers  against  fire  always  endeavor  to  be  certain,  that 
they  do  not  insure  upon  any  building  more  than  the  building  is 
worth,  the  question  of  value  seldom  arises  in  case  of  a  total 
loss.  If  there  be  a  partial  loss,  the  insurers  usually  have  by  the 
policy,  and  frequently  exercise,  the  right  of  repairing  the  build- 
ing ;  and  they  must  do  this  as  to  style,  work,  and  materials, 
in  conformity  with  the  original  character  of  the  house.  It  is 
common  in  practice  for  them  to  estimate  the  cost  of  repairs, 
and  offer  that  sum  to  the  insured.  If  he  refuses  this,  they 
may  make  the  repairs.  If  the  money  is  tendered  uncondition- 
ally, he  may  take  it,  and  stiU  bring  his  action  and  recover  what- 
ever more  he  may  prove  to  be  his  loss. 

K  the  building  insured  is  entirely  destroyed  and  then  rebuilt, 
the  insured  is  entitled  to  indemnity  for  his  actual  loss,  and  al- 
though there  is  no  rule  analogous  to  that  which  prevails  in  ma- 
rine insurance,  of  deducting  one-third  new  for  old,  still  the  jury 
may  make  a  deduction  from  the  value  of  the  new  materials,  so 
as  to  give  the  insured  only  complete  indemnity,  (x) 

If  insurers  elect  to  repair  a  building,  and  do  so,  and  the 
cost  of  repair  is  less  than  the  amount  they  insure,  they  remain 
liable  for  the  balance  during  the  time  for  which  the  poKcy  at- 
taches ;  (y)  and  if  they  elect  to  repair  a  building  injured,  and 
competent  authorities  forbid  this,  whether  on  the  ground  that 
the  building  would  then  be  in  a  dangerous  condition,  of  for 
other  sufficient  reason,  the  insurers  lose  their  election,  and  are 
then  liable  to  pay  for  the  loss,  (z)      Repairs  must  be  made  in  a 

(v)  Niblo  V.  N.  A.  Ins  Co.  1  Sandf.  551 .  for  assessments   for   losses   after  the  de- 

(lu)  Laurent  u.   Chatham   Ins.    Co.    1  struction  of  liis  building  by  fire,   during 

Hall,  41.  the  whole  term  of  the  policy.     N.  H.  Ins. 

(xj  Brinley   v.  National   Ins.    Co.    U  Co.  v.  Rand,  4  Foster,  428;    Swamscot 

Met.  195.  Machine  Co.  v.  Piirtridjje,  5  id.  369. 

(y)  Trull  V.  Koxbury  Ins.  Co.  3  Cush.  (z)  Brown  v.  Royal  Ins.  Co.  London 

263.     SeeN.  H.  Ins.  Co.  v.  Rand,  4Fo3-  Jurist,  1859,  p.  1255,  S  Am.  Law    Ee". 

ter,  428.     The  insured  will  also  be  liable  235.                                                             " 
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reasonable  time,  and  what  is  a  reasonable  time  is  a  question  for 
the  jury  ;  (a)  and  under  a  policy  allowing  the  insurers  to  "  make 
good  the  damage  by  repairs,"  the  insured  "  to  contribute  one- 
fourth  of  the  expense,"  it  was  held,  that  if  the  insurers,  intend- 
ing to  comply  with  this  provision  in  good  faith,  made  repairs 
of  substantial  benefit,  though  not  fuUy  making  good  the  loss, 
the  measure  of  the  insured's  damages  is  the  difference  between 
the  value  of  the  building  as  repaired,  and  what  it  would  have 
been  if  fuUy  repaired,  deducting  one-fourth  of  the  value  of  the 
repairs  to  the  estate,  and  not  one-fom-th  of  the  cost,  (b)  Where 
insurers  had  reserved  a  right  to  replace  articles  destroyed, 
and  the  insured  refused  to  permit  them  to  examine  and  inven- 
tory the  goods  that  they  might  judge  what  it  was  expedient  for 
them  to  do,  relief  was  refused  the  insurers  in  equity,  (c) 

Valuation  often  enters  into  pohcies  against  fire  effected  by 
mutual  insurance  companies,  for  a  different  purpose.  Their 
charters  forbid  them  to  insure  for  more  than  a  certain  proportion 
of  the  value  of  buildings ;  and  for  this  purpose  a  valuation  is 
made  in  the  policy ;  and  unless  it  be  set  aside  for  fraud,  it  is 
conclusive  upon  both  parties,  for  most  purposes,  (d)  K  upon  a 
certain  valuation  in  a  policy  the  insurers  insure  more  than  the 
proportion  which  their  charter  permits  them  to  insure,  the  insured 
only  recovers  the  legal  proportion  ;  and  he  cannot  recover  more 
by  proof  that  the  property  was  undervalued ;  and  that  a  fair 
valuation  would  have  authorized  the  whole  amount  insured,  (e) 
A  by-law  of  a  company  prohibiting  an  insurance  that  exceeds 
two-thirds  the  estimated  value  of  the  property,  has  been  held  to 
be  directory  only,  and  not  a  condition  of  the  contract  (/) 

(a)  Haskins  v.   Hamilton   Ins.    Co.  5  Johns.  229 ;  Cushman  v.  N.  W.  Ins.  Co. 

Gray,  432.  34   Maine,  487  ;    Pliiliips  v.  Merrimack 

(6)  Parker  v.  Eagle  Ins.   Co.  9  Gray,  Ins.  Co.  lOCush.  350;  Nichols  w.  Fayette 

152.  Ins.  Co.  1  Allen,  69. 

(c)  N.  Y.  Ins.  Co.  V.  Delavan,  8  Paige,  (e)   Holmes  v.  Charlestown  Ins.  Co.  10 
419.  Met.  211. 

(d)  Borden  v.  Hing-hara  Ins.    Co.  18  (/)  Cumberland  Valley  Prot.   Co.   !• 
Pick.  523 ;  Fuller  «.  Boston  Ins.  Co.  4  Schell,  29  Penn.  State,  31. 

Met.   206 ;    Cano  v.   Com.    Ins.   Co,   8 
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SECTION    VI. 

OF  DOtTBLB   INSURANCB   AND   OF    EE-INSURANCE. 

A.  —  Of  double  Insurance. 

"We  have  seen,  that  in  marine  policies  double  insurance  is 
g[uarded  by  many  rules,  and  not  unfrequently  provided  for  in 
the  policies.  There  is,  however,  in  contracts  of  insurance 
against  fire,  a  much  stronger  reason  why  double  insurance  should 
be,  if  not  prevented  altogether,  at  least  guarded  from  becoming 
the  means  of  fraud.  All  property  under  insurance  may  be 
fraudulently  destroyed  by  the  insured ;  and  such  cases  some- 
times occur  under  marine  pohcies ;  but  the  danger  of  their 
occurrence  under  fire  policies  is  far  greater.  And  haany  of  the 
rules  and  usages  of  fire  insurance  are  intended  to  guard  against 
this  danger.  The  temptation  to  destroy  insured  property,  arises 
when  it  is  insured  above  its  value  ;  for  then  only  would  this 
fraud  be  profitable.  It  is  true  that  other  circumstances  might 
exist,  having  a  tendency  to  induce  the  fraud,  but  they  must  be 
very  peculiar,  and  do  not  need  especial  consideration. 

Insurers  can  guard  against  over  insurance  by  themselves,  or 
in  other  words  against  making  it  the  interest  of  the  assured 
that  the  property  should  be  destroyed,  so  far  as  their  own  policy 
is  concerned,  by  ascertaining  the  value  of  the  property  they  in- 
sure ;  and  the  common  clause  in  the  charter  of  mutual  fire 
insurance  companies,  prohibiting  them  from  insuring  more  than 
a  certain  portion  of  the  value,  is  intended  to  guard  against  this 
danger.  It  is  however  obvious,  that  any  precaution  of  this 
kind  would  be  wholly  useless,  if  the  assured  were  at  liberty  to 
go  to  other  companies,  and  there  obtain  insurance  on  the  same 
property  ;  for  if  each  company  insure  but  a  quarter  part  of  the 
value,  he  might  obtain  from  all  of  them  together  many  times 
its  whole  value. 

Fire  insurance  companies  usually  guard  against  this  abuse 
by  very  stringent  rules  and  prohibitions.     They  generally  require 
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that  any  other  insurance  upon  the  property  must  be  stated  by 
the  insured,  and  indorsed  upon  the  policy  ;  and  it  is  a  frequent 
provision,  that  any  other  insurance  of  the  interejst  of  the  assured 
in  the  same  property,  if  it  be  not  so  stated  and  indorsed,  shall 
wholly  annul  and  avoid  the  policy,  or  prevent  any  recovery 
upon  it.  It  is  also  provided,  that  where  such  other  insurances 
are  so  stated  and  indorsed,  all  the  insurances  shall  be  adjusted 
as  one  insurance,  and  each  insurer  shall  pay  only  a  ratable  pro- 
portion of  the  whole  loss,  (g)  But  it  would  seem,  that  where  in 
such  a  case  one  insurer  pays  more  than  his  proportion,  he  has  no 
claim  against  the  others  for  contribution,  because  the  clause 
renders  each  insurer  liable  for  only  a  ratable  proportion;  and 
therefore  it  gives  him  adequate  defence  if  more  than  this  propor- 
tion be  demanded;  and  the  right  of  contribution  exists  only 
where  two  or  more  are  bound  severally  to  pay  the  whole  sum, 
and  one  pays  more  than  his  share  by  compulsion,  and  asks  con- 
tribution from  the  rest  who  might  have  been  bound  by  the  same 
compulsion.  (A) 

These  provisions  have  passed  repeatedly  under  adjudication. 
It  has  been  determined  that  they  apply  to  a  subsequent  as  well 
as  to  a  prior  insurance,  (i)  Some  difficulty  has  been  found  in 
ascertaining  what  is  a  sufficient  notice  or  assent  to  come  within 
these  provisions.  The  difficulty  has  arisen,  in  part  from  the 
different  rules  or  the  different  language  employed  by  the  com- 
panies to  effect  their  object.     In  some  instances,  the  charter  of 

{g)  See  Haley  v.  Dorchester  Ins.  Co.  1  Craig  v.  Murgatroyd,  4  Yeates,  161 ;  Mil- 
Allen,  536.  In  Richmondville  Union  laudon  v.  Western  Ins.  Co.  9  La.  27 ; 
Seminary  v.  Hamilton  Ins.  Co.  14  Gray,  Peters  v.  Del.  Ins.  Co.  5  S.  &  R.  475; 
459,  the  following  words  were  written  on  Mutual  Safety  Ins.  Co.  v.  Hone,  2  Comst. 
the  face  of  the  policy.     "Additional   to  235. 

S9,000  insured  in  other  offices,  and  $8,000  (i)  Harris  v,  Ohio  Ins.  Co.  5  Oliio,  466  ; 
to  be  insured  in  other  offices.  The  appli-  Wostlake  v.  St.  Lawrence  Ins.  Co.  14 
cation  stated  that  there  was  $9,000  already  Barb.  206  ;  Stacey  v.  Franklin  Ins.  Co.  2 
insured,  and  $8,000  wanted  in  other  coni-  Watts  &  S.  543.  But  it  has  been  held, 
panies.  The  by-laws  provided,  that  in  that  if  the  subsequent  insurance  is  declaj-ed 
case  of  double  insurance,  the  company  void  in  the  policy,  if  there  has  been  a 
should  be  liable  to  pay  only  such  propor-  previous  insurance,  without  the  knowledge 
tion  thereof  as  the  sum  insured  by  them  and  consent  of  the  insurers,  it  cannot  be 
should  bear  to  the  whole  amount  insured  set  up  as  evidence  of  a  subsequent  insur- 
thereon.  Held,  that  the  liability  of  the  ance,  where  the  first  policy  provides  that 
company  was  to  be  calculated  by  the  a  subsequent  insurance,  without  the  con- 
amount  of  insurance  actually  procured,  sent,  in  writing,  of  the  underwriters  thereof, 
and  not  by  the  amount  stated  in  the  policy,  shall  be  ipso  facto  void.     Jackson  v.  Mass 

(A)  Lucas  V.  Jefferson  Ins.  Co.  6  Cow.  Ins.  Co.  23  Pick.  418. 
635;    Thurston   v.   Koch,   4   Dall.  348; 
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the  company  provides,  that  any  policy  made  by  it  shall  be 
avoided  by  any  double  insurance  of  which  notice  is  not  given, 
and  to  which  the  consent  of  the  company  is  not  obtained,  and 
expressed  by  their  indorsement  in  the  policy,  (j)  But  this 
would  not  apply  to  a  non-notice  by  an  insured  of  an  insurance 
effected  by  the  seller  on  the  house  which  the  insured  had  bought, 
if  this  pohcy  were  not  assigned  to  him.  (k)  Some  policies  pro- 
vide, that  in  case  of  any  other  insurance  on  the  same  property, 
the  contract  shall  be  null  and  void,  unless  notice  is  given  to  the 
company,  and  the  same  is  mentioned  in  or  indorsed  upon  the 
policy,  (l)  In  others  such  subsequent  insurance  does  not  vitiate 
the  policy  if  it  is  assented  to  by  the  prior  insurers,  and  a  parol 
assent  would  be  sufficient,  unless  the  contract  provided  that  it 
should  be  in  writing,  (m)  In  others  the  insurers  are  required  to 
be  notified  of  a  subsequent  insurance  with  all  reasonable  dili- 
gence, (n)  But  the  obtaining  subsequent  insurance  will  not 
have  the  effect  of  vitiating  the  first  policy  if  it  be  void  for  any 
cause,  although  it  be  on  account  of  the  fault  of  the  insured,  as 
by  his  misrepresentations,  (o)  A  court  of  equity  would  give 
relief,  where  notice  and  consent  were  entirely  sufficient  in  their 
character,  though  not  formally  accurate,  but  never  otherwise,  (p) 
It  has  been  held,  that  where  there  was  an  insurance  of  a  cer- 
tain amount  upon  goods,  the  whole  amount  divided  specifically 
on  different  portions  of  the  property,  and  the  policy  contained  such 
a  condition  as  above  stated,  the  policy  was  void  if  any  part  of  the 
above  goods  was  afterwards  insured  without  notice,  (q)  But 
where  the  policy  required  that  notice  should  be  given,  and  the 
assent  of  the  company  indorsed  upon  the  policy,  "  or  otherwise 
acknowledged  and  approved  in  writing,"  it  was  a  sufficient  com- 

( ;■)    Stark   Co.   Ins.    Co.  v.  Hurd,  19  be  given  as  Boon  .is  possiI)le,     Kimball  v. 

Ohio,  149.  Howard  Ins.  Co.  8  Gniy,  33. 

(k)  JEtna  Ins.  Co.  v.  Tyler,  16  Wend.         (o)  Jackson  v.  Ma.-is.'  Ins.  Co.  23  Pick. 

385;  Burbank  u.  Rockingham  Ins.  Co.  i  418;  Hardy  v.  Union  Ins.   Co.  4  Allen, 

Foster,  S.'JO.  217;   Stacev  u.  Franklin  Ins.  Co.  2  Watio 

{I)  Pcndar  v.  Am.  Ins.  Co.  12  Cush.  &K.506;  Clark  ?;.  New  I'.ngland  Ins.  Co. 

469 ;  Conway  Tool  Co.  v.  Hudson  Kiver  6    Cush.  342.      See   contia,  Carpenter  v. 

Ins.  Co.  id.  144.  Providence  Ins.  Co.  16  Pet.  495;  Bigler 

(m)  See  Hale  v.  Mechanics  Ins.  Co.  6  v.  N.  Y.  Ins.  Co.  22  N.  Y.  402. 
Gray,  1 69.  (  p)  See  Carpenter  v.  Providence  Ins. 

(n)  Mellen  v.  Hamilton  Ins.  Co.  5  Duer,  Co.  4  How.  185. 
101,  17  N.  Y.  609.     And  whether  the  pol-        (7)    Associated   Firemons   Ins.   Co.  1) 

icy  so  provides  or  not,  the  notice  should  Assum,  5  Md.  165. 
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pliance  with  this  requirement,  boih  as  to  notice  and  assent,  that 
the  secretary  of  the  company  said  in  a  letter  to  the  insured,  "  I 
have  received  your  notice  of  additional  insurance."  (r)  And  in 
another  case,  parol  evidence  that  the  secretary  knew  of  and 
advised  the  second  insurance,  was  held  to  be  sufficient,  (s) 

It  has  been  held  in  Massachusetts,  that  a  substantial  compli- 
ance with  a  by-law  requiring  notice  of  previous  insurance,  is 
sufficient,  {t)  The  main  difficulty  is  in  determining  what  is  a 
substantial  compliance ;  for  in  the  same  State,  in  a  case  where 
a  policy  provided  that  it  should  be  void  if  there  were  any 
previous  insurance  on  the  property  insured,  and  the  poUcy 
did  not  express  this  previous  insurance  when  it  was  issued, 
this  policy  was  held  to  be  void,  even  in  the  hands  of  an  assignee ; 
because  a  previous  insurance  existed  and  was  not  expressed 
therein,  although  the  insurers  knew  of  the  previous  insurance, 
and  of  the  intention  of  the  insured  that  it  should  remain  in  force, 
and  prepared  the  policy  and  delivered  it  to  the  assured,  he  sup- 
posing it  to  be  made  in  conformity  with  his  intention,  and  not 
knowing  that  the  prior  insurance  was  not  therein  expressed,  and 
the  amount  insured  by  both  policies  did  not  exceed  the  value 
of  the  property  insured,  (u)  It  is  to  be  remarked,  however,  that 
the  decision  was  made  by  the  court  sitting  as  a  court  of  law, 
and  that  in  the  decision  itself  some  intimations  are  thrown  out, 
that  a  court  of  equity  might  have  given  relief. 

It  would  seem  to  be  clear,  that  the  insured  is  not  bound  to 
give  any  details  of  a  previous  insurance,  unless  they  are  specially 
called  for.  (v) 

That  is  a  double  insurance,  where  both  policies  cover  the 
same  insurable  interest  against  the  same  risks.  It  is  also  a 
general  rule,  that  they  must  be  in  the  name  of  the  same  assured. 
But  it  may  be  a  double  insurance,  at  least  within  the  provisions 

(r)  Potter  v.  Ontario  Ins.  Co.  5  Hill,  (s)  Goodall  v.  New  England  Ins.  Co.  5 

147.     See   also,  Sexton   v.  Montgomery  Foster,  169. 

Co    Ins.    Co.   9   Biu-b.  191;    Wilson   v.  (t)  Liscora  ./.Boston  Ins.  Co.  9   Met. 

Genesee  Ins.  Co.  16  id.  511;  MoEwen  J).  205.                                          r.      ,  r.    u 

Montffomei7  Ins.  Co,  5  Hill,  101  ;  Kim-  (")  Barrett  v.  Union  Ins.  Co.  7  Lush, 

ball  yf  Howard  Ins.  Co.  8  Gray,  33  ;  Con-  175.     See  also,  Pendar  v.  Am.  Ins.  Co. 

way  Tool  Co.  v.  Hudson  Kiver  Ins.  Co.  12  Cush.  469. 

12  Cush.  144.  (")  McMahon  v.  Portsmouth  Ins.  Co. 

2  roster,  15. 
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above  spoken  of,  if  all  or  any  part  of  the  insurable  interest  is 
insured  in  the  name  of  another  party,  but  in  some  way  for  the 
benefit  of  the  original  insured.  Hence  insurance  made  by  a 
mortgagee,  at  the  expense  of  the  mortgagor,  the  latter  having 
been  insured,  was  held  to  be  a  subsequent  insurance,  (w) 

Where  to  an  action  on  a  policy  the  defence  relied  upon  is  a 
subsequent  insurance,  contrary  to  the  terms  of  the  first  policy, 
the  burden  of  proving  that  the  two  policies  covered  the  same 
property  is  on  the  defendants,  (x) 

B. —  Of  Re-insurance. 

Re-insurance  means  the  same  thing  in  fire  policies  as  in  ma- 
rine policies,  and  is  in  general  governed  by  the  same  rules.  Of 
these  the  principal  one  is,  that  a  re-insurer  is  entitled  to  make 
the  same  defence  and  on  the  same  grounds,  which  the  party 
whom  he  insured  could  have  made  in  a  suit  by  the  original 
insured  (y)  against  him  on  the  same  policy.  If  an  insurer 
causes  himself  to  be  re-insured,  and  then  becomes  insolvent, 
and  a  loss  occurs,  the  original  insured  has  no  lien  upon  and  no 
interest  in  the  policy  of  re-insurance.  He  is  only  a  creditor  of 
his  own  insurer,  and  takes  only  his  dividend  of  the  assets  of  the 
insolvent  company,  the  assignees  of  the  insolvent  re-insured 
taking  whatever  is  payable  under  the  policy  of  re-insurance, 
and  holding  it  as  assets  for  the  general  creditors  of  the  re-in- 
sured, (z) 

An  insurer  cannot,  by  a  contract  of  re-insurance,  stipulate  for 
indemnity  against  a  risk  which  he  has  not  assumed,  (a) 

(w)  Holbrook  y.  Am.  Ins.  Co.  2  Ciutis,         [z)  Ilerckcnrath  v.  American  Ins.  Co. 

C.  C.  19.'3.  3  liiirb.  Cli.  63. 

(x)  Clark  K.  Hamilton  Ins.  Co.  9  Gray,         (u)  Commonwealtli  Ins.  Co.  v.  Globe 

148.  Ins.  Co.  35  Penn.  State,  47.'). 

(jj)  Now  York  Ins.  Co.  o.  Protection 
Ina.  Co.  1  iStory,  458 
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SECTION  VII. 


OF  PROOF  AND   ADJUSTMENT. 


Policies  frequently  contain  express  provisions,  as  to  notice  of 
loss,  and  proof,  and  adjustment ;  and  there  must  be  a  substan- 
tial compliance  with  all  these  requirements,  (b)  and  such  a 
compliance  is  sufficient,  (c)  If  the  notice  or  preliminary  proofs 
are  imperfect  or  informal,  all  objection  may  be  waived  by  the 
insurers  ;  and  they  will  be  held  to  have  made  this  waiver  by  any 
act  which  authorized  the  insured  to  believe,  that  the  insurers 
were  satisfied  with  the  proof  they  had  received,  and  desired  noth- 
ing more,  (d)  And  a  refusal  to  settle  the  claim  in  any  way,  (e) 
or  a  distinct  refusal  on  grounds  other  than  the  insufficiency  of 
the  notice,  (/)  or  a  partial  payment  of  the  loss,  (g)  would  be 
held  to  be  a  waiver  of  notice  or  preliminary  proof,  and  an  ex- 
cuse for  not  fm-nishing  it.     But  a  rule  has  been  applied  to  some 


(6)  Woi-sley  v.  Wood,  6  T.  R.  710,  2 
H.  Bl.  574 ;  Mason  v.  Harvey,  8  Exch. 
819,  20  Eng.  L.  &  Eq.  541 ;  Columbia 
Ins.  Co.  V.  Lam-ence,  10  Pet.  513.  It  will 
be  no  legal  justification  of  an  omission 
to  procure  the  certificate,  that  the  persons 
from  whom  it  was  to  be  obtained  wrong- 
fully refused  to  give  it.  Worsley  v.  Wood, 
supra ;  Leadbetter  v.  JEtna  Ins.  Co.  13 
Maine,  265.  In  determining  the  contigui- 
ty of  the  magistrate  to  the  place  of  the 
fire,  whose  certificate  is  required,  the  place 
of  his  business  will  be  regarded,  and  a  nice 
calculation  of  distances  will  not  be  made. 
Turley  v.  North  American  Ins.  Co.  25 
"Wend.  374. 

(c)  Norton  v.  Rensselaer  Ins.  Co.  7  Cow. 
645  ;  N.  y.  Bowery  Ins.  Co.  v.  N.  Y.  Ins. 
Co.  17  Wend.  359;  Sexton  v.  Montgom- 
ery Co.  Ins.  Co.  "  Barb.  191.  It  is  not 
necessary  to  state  the  nature  of  his  interest 
in  the  account  of  the  loss.  Gilbert  v.  N.  A. 
Ins.  Co.  23  Wend.  43.  The  notice  may  be 
oral,  unless  required  to  be  in  writmg. 
Curryt;.  Commonwealth  Ins.  Co.  10  Pick. 
536.     The  manner  of  the  loss,  it  has  been 


held,  need  not  be  stated.  Catlin  v.  Spring- 
field Ins.  Co.  1  Sumner,  434. 

(d)  See  Bodle  v.  Chenango  Co.  Ins.  Co. 

2  Comst.  53  ;  Heath  u.  Franklin  Ins.  Co. 
1  Cush.  257  ;  Clark  v.  New  England  Ins. 
Co.  6  id.  342 ;  Underhill  v.  Agawam  Ins. 
Co.  id.  440;  Priest  v.  Citizens  Ins.  Co. 

3  Allen,  602  ;  Sexton  u.  Montgomeiy  Co. 
Ins.  Co.  9  Barb.  191 ;  Clark  v.  New  En- 
gland Ins.  Co.  6  Cush.  342. 

(e)  Francis  v.  Ocean  Ins.  Co.  6  Cowen, 
404 ;  Tayloe  v.  Merchants  Ins.  Co.  9  How. 
390 ;  AUegre  v.  Maryland  Ins.  Co.  6  Har- 
ris &  J.  408. 

(/■)  Vos  V.  Robinson,  9  Johns.  192; 
JEt'na  Fire  Ins.  Co.  v.  Tyler,  16  Wend. 
401  ;  McMasters  v.  Westchester  Co.  Ins. 
Co.  25  id.  379 ;  O'Neil  v.  Buifalo  Ins.  Co. 
3  Comst.  122  ;  Clark  v.  N.  E.  Ins.  Co.  6 
Cush.  342 ;  Boynton  v.  Clinton  Ins.  Co. 
16  Barb.  254 ;  Franklin  Ins.  Co.  v.  Coates, 
14  Md.  285  ;  Firem.  Ins.  Co.  o.  Crandall, 
33  Ala.  9. 

(g)  Westlake  v.  St.  Lawi'ence  Co.  Ins. 
Co.  14  Barb.  206.  But  see  Smith  v.  Ha 
verhill  Ins.  Co.  1  AUen,  297. 


462  THE  LAW  OF  CONTRACTS.  [BOOK  m. 

of  these  cases,  —  that  a  distinct  declaration  that  nothing  is 
waived  prevents  a  waiver,  (A)  and  it  might  be  held  applicable  to 
all  of  them.  And  the  submission  to  arbitration  by  the  assured, 
and  an  agent  of  the  irfsurers,  of  the  amount  of  a  loss  by  fire,  is 
not  a  waiver  of  a  condition  in  a  policy  of  insurance  requiring 
a  particular  account  of  the  loss,  (i)  If  the  preliniinary  proofs 
are  once  approved  of,  this  approval  cannot  be  withdrawn,  (j) 

A  notice  to  an  insurance  company  claiming  for  a  total  loss 
of  a  wooden  dwelling-house,  without  mentioning  the  stone- 
work and  bricks  which  were  left  unconsumed,  is  a  sufficient 
compliance  with  a  by-law  which  requires  the  insured,  in  case 
of  partial  loss,  to  state  the  amount  of  damage  done,  and  the 
value  of  such  parts  as  remain,  (k) 

In  regard  to  the  adjustment,  perhaps  the  most  important  dif- 
ference between  fire  policies  and  marine  policies  is  this.  Where 
there  is  a  valuation  in  a  marine  policy,  and  insurance  on  only 
a  part  of  that  value,  if  there  be  a  partial  loss,  the  insurers  pay 
only  a  proportionate  part  of  the  sum  they  insure,  for  the  insured 
is  considered  as  insuring  himself  for  the  other  part.  Thus,  if 
the  insurance  be  for  $5,000  on  a  ship  valued  at  $15,000,  and  a 
partial  loss  to  the  amount  of  $6,000,  the  insurers  pay  but 
$2,000;  but  under  a  fire  policy  insurers  pay  the  whole  amount 
lost  by  the  fire,  with  no  other  limitation  than  that  it  shall  not 
exceed  the  amount  which  they  insure.  (I) 

It  is  a  universal  principle  of  the  law  of  contracts,  that  every 
contract  is  avoided  by  material  fraud.  And  if  policies  seek  to 
strengthen  or  enlarge  this  rule,  as  by  a  provision  that  a  policy 
shall  be  avoided  by  any  false  oath  or  affirmation  of  the  insured, 
in  respect  to  it,  it  would  seem  to  be  still  a  question  for  the  jury, 
whether  a  material  fraud  was  committed  thereby,  and  only  if 
there  were,  would  they  be  instructed  to  render  a  verdict  for  the 
insurers,  (m) 

(h)  Edwards  v.  Baltimore   Ins.    Co.  3         [k]  Wyman  v.  Peoples  Ins.  Co.  1  Allen, 

Gill,    176.     See    Columbian   Ins.   Co.  v  301. 
Lawrence,  2  Pet.  S3.  (7)  Liscom  v.  Boston  Ins.  Co.  9  Met 

({)  Pcttonjfill  V.  Hinks,  9  Gray,  169.  211 ;  Trull  v.  Eoxbury  Ins.  Co.  3  Cusli. 

(;■)  Atlantic  Ins.  Co.  v.  Wright,  22  111.  267. 
*62.  {m)  Woods  v.  Mastermau,  Ellis  on  Ins 

14 ;  iiovy  v.  Baillie,  7  Bing.  349. 
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A  tenant  cannot  require  his  landlord,  who  has  insured  the 
buildings,  to  rebuild  or  repair  them  from  money  received  under 
the  insurance ;  and  it  may  be  said  to  be  a  general  rule,  that  no 
third  parties  have  any  equities  in  respect  to  the  proceeds  of  poli- 
cies of  fire  insurance,  unless  they  be  grounded  upon  a  con- 
tract or  a  trust  to  that  effect,  (n) 

(n)  Leeds  v.  Cheetham,  1  Simons,  146.     See  Brown  v.  Quilter,  Ambler,  619. 
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CHAPTER  XV. 

OF  THE  LAW  OF  LIFE  INSURANCE. 
SECTION     I. 

0¥  THE   TERMS    OF   THE   CONTRACT. 

A.  —  How  the   Contract  is  made. 

Insurance  against  death  is  very  different  in  its  nature  trom 
insurance  against  marine  perils  or  against  fire.  Many  of  the 
questions  which  arise  under  either  or  both  forms  of  these  insur- 
ances are  not  presented  by  life  policies.  But  those  which  arise 
under  this  contract  are  determined  by  principles,  which,  if  not 
the  same  with,  are  analogous  to,  those  applied  to  marine  and 
fire  contracts. 

In  this,  as  in  aU  cases  of  insurance,  one  party  insures  and 
another  party  is  insured.  But  while  marine  and  fire  policies 
insure  against  loss  of  property,  life  policies  insure  only  against 
a  loss  of  fife,  caused  by  the  death  of  some  person.  He  whose 
life  is  thus  insured,  is  often  called  the  life-insured.  He  may  be 
the  same  with  the  insured,  and  then  the  policy  is  payable  of 
course  only  to  the  legal  representatives  of  the  insured ;  or  the 
insured  may  insure  himself  against  the  death  of  some  other  per- 
son ;  and  then  the  insured  and  the  life-insured  are  two  persons. 

The  contract  is  made  by  a  policy  similar  in  many  respects  to 
other  poUcies ;  and  to  it  as  to  them  the  general  rules  of  law  as 
to  such  contracts  apply. 

B.  —  Of  Warrcmty  and  Representations. 

This  subject  assumes  in  life  policies  an  unusual  importance. 
The  application  must  be  made  as  in  fire  policies,  by  a  written 
document,  in  which  very  many  questions  are  put,  all  of  which 
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must  be  answered  ;  and  these -questions  are  numerous,  minute, 
and  very  wide  in  their  scope.  These  answers  in  general,  if  not 
always,  are  so  a  part  of  the  contract  as  to  be,  in  law,  warran- 
ties ;  but  they  may  be  made  according  to  the  form  of  the  an- 
swer, waiTanties  of  a  fact,  or  warranties  of  the  belief  of  the  an- 
swer. If  the  answers  are  a  simple  affirmative  or  negative  of 
the  questions,  they  are  warranties  of  the  fact  stated  by  taking 
the  question  and  answer  together.  As  for  example,  if  the  ques- 
tion be.  Have  you  ever  had  apoplexy  ?  and  the  answer  is,  No, 
this  is  a  warranty  that  the  party  had  never  had  this  disease. 
But  if  the  answer  were,  "  not  that  I  know  of,"  or  «  not  to  the 
best  of  my  belief  and  knowledge,"  this  would  limit  the  warran- 
ty to  the  belief  of  the  answer,  and  proof  that  this  disease  had 
existed  would  not  of  itself  establish  a  breach  of  the  warranty. 
It  need  not  be  said,  that  it  would  be  generally  proper,  and  al- 
ways more  safe,  to  answer  in  this  manner ;  and  answers  of  this 
kind  would  for  the  most  part  be  all  that  the  insurers  should  re- 
quire, (a)  It  is  however  probable,  that  if  the  answer  were  of 
this  kind,  and  the  fact  inquired  about  were  proved,  the  burden 
would  be  cast  upon  the  plaintiff  to  discharge  the  answerer  from 
the  knowledge  or  belief  of  it.  This  might  depend  on  the  na- 
ture of  the  fact,  as  it  is  obvious,  that  some  of  those  inquired 
about  could  hardly  have  happened  without  the  knowledge  of 
the  answerer ;  while  others  might  probably  be  unknown  to  him. 
From  the  fact  that  the  insurers  frame  these  questions  as  they 
please,  and  that  they  do  in  fact  ask  a  vast  variety  of  questions, 
embracing  aU  the  possibilities  which  could  effect  the  risk,  in- 
cluding some  which  it  might  be  thought  would  affect  it  very 
remotely,  courts  and  juries  usually,  and  we  think  properly,  con- 
strue these  questions  and  answers  quite  liberally  in  favor  of  the 
answerer,  and  strictly  against  the  insurers,  unless  there  be  a 
reasonable  suspicion  of  fraud. 

The  good  faith  of  the  answers  should  be  perfect,  (b)  The 
presence  of  it  goes  very  far  to  protect  a  policy,  (c)  while  tne 
want  of  it  would  be  an  element  of  great  power  in  the  defence. 

la)  See  Stackpole  v.  Simon,  Park,  Ins.        (b)  Valtou  v.  National  Ins.  Co.  20  N. 
8th  ed.  9.32.  Y.  32. 

(c)  See  infra,  note  (g). 
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We  have  called  all  the  answers  warranties,  and  we  know  not 
how  they  can  be  called  less,  under  any  definition  of  the  law. 
It  is  certain,  however,  that  the  question  of  materiality  is  gen- 
erally applied  to  them,  and  when  wholly  immaterial,  a  breach 
is  seldom  permitted  to  discharge  the  insurers,  as  the  cases  are 
usually  determined. 

It  has  been  said,  however,  that  when  the  policy  expressly 
declares,  as  most  of  our  life  policies  now  do,  that  the  policy  is 
made  upon  the  statements  in  the  application  for  insurance,  and 
that  if  they  are  in  any  particular  untrue  the  policy  shall  be  void, 
this  gives  to  the  statements  the  full  force  of  warranties  ;  and-  if 
they  are  untrue,  the  policy  is  thereby  avoided,  however  immate- 
rial the  fact,  (d) 

The  warranty  or  statement  is  usually  made  expressly  a  part 
of  all  life  policies.  It  is,  that  the  life-insured  is  then  in  good 
health,  (e)  This  applies  to  the  mind  as  well  as  the  body ;  and 
if  insanity  be  known  and  concealed,  the  policy  would  be 
avoided.  (/)  But  in  one  case  where  the  life-insured  was  then 
insane,  but  was  wholly  unconscious  of  it,  the  policy  was  held 
to  be  vaUd,  although  two  physicians  were  then  in  attendance 
upon  him,  and  knew  him  to  be  insane,  (g-) 

The  health  of  the  body  required  to  make  the  poKcy  attach, 
does  not  mean  perfect  and  absolute  health  ;  for  it  may  be  sup- 
posed that  this  is  seldom  to  be  found  among  men.  "  We  are 
all  born,"  said  Lord  Mansfield,  "  with  the  seeds  of  mortality  in 
us."  (A)  Nor  can  there  be  any  other  definition  or  rule  as  to 
this  requirement  of  good  health,  than  that  it  should  mean  that 
which  would  ordinarily  and  reasonably  be  regarded  as  good 
health,  (i)     Nor  should  we  be  helped  by  saying  that  this  good 


(d)  Miles  V.  Conn.  Ins.   Co.  3   Gray,  renewal.     Peacock  v.  N.   Y.  Ins.  Co.  20 
580;  Cazenoye  v.  British  Ass.  Co.  6   C.  N.  Y.  293. 

B.  437.  (/)  Lindcnau  v.  Dosborough,  8  B.  & 

[e]  Where  a  policy,  which  had  been  for-  C.  586,  3  Car.  &  P.  353. 

felted  by  non-jiayment  of  the  annual  pre-         (17)  Swete  v.  Pairlie,  6  Car.  &  P.  1. 
minm,  was  renewed  on  the  condition  that         (A)    Willis   v.   PocJe,   Park    Ins.   585, 

the  life  assured  was  "  now  in  good  health,"  Marsh.  Ins.  771. 

it  was  held,  that  the  same  meaning  was  to         (i)  Aveson   u.  Kinnaird,  6   East,    188; 

be  attached  to  those  terms  as  in  the  origi-  Ross  u.  Bradshaw,  1  W.  Bl.  312.    In  Jones 

nal  application,  and  that  the  effect  was  to  v.  Provincial  Ins.  Co.  3  C.  B.,  N.  S.  65, 

extend  the  original  representations   with  the  life-insured  stated,  that  he  ordiuarilv 

the  same  effect  as  if  made  at  the   ;ime  of  enjoyed  good  health,  and  that  he  was  no« 
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health  must  exclude  all  disorders,  or  infirmities,  which  might 
possibly  shorten  life  ;  for  as  has  been  well  said  in  an  instructive 
English  case,  that  may  be  said  of  every  disorder  or  infirmity.  (_;) 
But  it  must  obviously  be  very  diflicult  to  determine  questions 
like  these  by  any  general  rule.  And  it  is  the  usual  practice 
of  courts  to  leave  these  questions  to  the  jury  ;  and  it  may  be 
added,  that  it  is  the  usual  practice  of  jurors  to  be  very  lenient 
toward  the  insured,  provided  there  is  no  evidence  of  fraud. 

Dyspepsia  is  a  very  common  disease,  and  is  always  inquired 
about.  Undoubtedly  it  sometimes  kills,  but  generally  it  does 
not.  But  whether  it'  has  a  tendency  to  shorten  life,  or  whether 
in  any  particular  case  it  did  shorten  life,  it  might  be  very  diffi- 
cult to  say.  In  an  English  case,  the  court  said  :  "  If  dyspepsia 
were  a  disorder  which  tended  to  shorten  life  within  this  excep- 
tion (good  health),  the  lives  of  half  the  members  of  the  profes- 
sion would  be  uninsurable."  (k)  This  would  probably  be  as 
true  in  this  country  as  in  England ;  but  an  American  court  has 
said  :  ''  We  cannot  see  how  a  person  can  be  sound  and  healthy 
who  is  predisposed  to  dyspepsia  to  such  a  degree  as  to  produce 
bodily  infirmity."  (Z)  We,  however,  cannot  see  that  any  de- 
gree of  dyspepsia  is  not  in  that  degree  a  bodily  infirmity. 

A  strong  case  occurred  in  England,  in  which  the  insured  was 
afflicted  at  times  with  cramps  and  spasms,  and  violent  fits  of 
the  gout,  but  was,  when  the  policy  was  made,  in  as  good  health 
as  he  had  been  in  for  a  long  time  before.     A  verdict  against 

aware   of  any   disorder  or   circumstance  feat  the  policy.''      These  directions  were 

tending  to  shorten  his  life,  or  to  render  held  to  be  correct. 

an  insurance  on  his  life  more  than  usually  (j)  See  note  infra. 

hazardous.     It  appeared,  that  during  the  (Je)  In  Watson  v.  Mainwaring,  4  Taunt, 

two  preceding  years  the  person  had  had  763,   Chambre,  J.,   said :    "  All   disorders 

two  severe  bilious  attacks  ;  and  that  raed-  have  more  or  less  a  tendency  to  shorten 

ical  men  had  expressed  different  opinions  life,   even  the  most  trifling ;   as,  for  in- 

as  to  the  effect  of  these  attacks  upon  his  stance,  corns  may  end  in  a  mortification ; 

health,  but  it  did  not  appear  that  the  unfa-  tliat  is  not  the  meaning  of  the  clause  ;  if 

vorable  opinions  had  ever  been  communi-  dyspepsia  were  a  disorder  that  tended  to 

catcd  to  him.     The  jury  were  instructed  shorten    life   within    this   exception,  the 

that  "if  the  assured  lionestly  believed,  at  lives  of  half  the  members  of  the  profession 

the  time  he  made  the  declaration,  that  the  would  be  uninsurable."     In  this  case  the 

bilious   attacks   had   no   effect   upon    his  jury  had  found  that  the  dyspepsia  was 

health,  and  did  not  tend  to   sliorton  his  neither    organic  nor  excessive,   and   the 

life,  or  to   render  an   insurance  upon   it  court  refused  to  set  aside  the  verdict  for 

more  than  usually  hazardous,  the  fact  that  the  plaintiff. 

he  was  aware   that  he  had  had  those  at-  (/)  N.  Y.  Life  Ins.  Co.  v.  Flack,  3  Md 

tacks,  even  though  without  his  knowledge  356. 
they  had  such  a  tendency,  would  not  do- 
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the  insurers  was  sustained.  But  in  that  case  the  insurers  were 
told,  when  making  the  insurance,  that  the  insured  was  subject 
to  gout,  (to) 

Consumption  is  more  frequently  than  any  other  one  disease 
the  cause  of  death,  both  in  England  and  in  this  country ;  and 
insurers  always  make  numerous  and  specific  inquiries  respecting 
any  tendency  to  it.  A  question  is  always  asked,  whether  there 
has  been  any  spitting  of  blood  or  cough.  It  would  be  absurd 
to  answer  any  such  questions  by  a  general  negative,  or  to  con- 
strue such  a  negative  literally.  Probably,  no  person  ever 
reached  adult  age,  without  at  some  time  coughing  or  spitting 
blood,  from  the  drawing  of  a  tooth,  or  any  slight  wound  in  the 
mouth.  The  question,  therefore,  must  mean,  whether  these 
symptoms  have  ever  appeared  in  such  a  way,  or  under  such  cir- 
cumstances, as  to  indicate  a  disease  which  would  have  a  ten- 
dency to  shorten  life  ;  and  it  is  with  this  meaning  that  the 
question  is  left  to  the  jury.  It  is,  however,  undoubtedly  true, 
that  any  such  symptom,  unless  it  were  certainly  of  no  conse- 
quence, should  be  stated,  (w)     We  have  known  a  case  where 


(m)  Lord  Mansfield  said :  "  The  imper-  consumption,  the  symptoms  of  which  had 
fection  of  language  is  such  that  we  iiave  begun  to  develop  themselves  live  months 
not  words  for  every  different  idea  ;  and  the  before,  and  were  known  to  liim  ;  but  were 
real  intention  of  parties  must  be  found  out  not  disclosed  to  tlie  insurers,  altliough 
by  the  subject-matter.  By  the  present  sufficient  to  induce  a  reasonable  belief  on 
policy,  the  life  is  warranted,  to  some  of  the  part  of  tlie  applicant,  tliat  he  had  such 
the  underwriters,  in  health,  to  others  in  a  disease.  It  was  held,  that  whetlier  these 
good  health ;  and  yet  there  was  no  differ-  statements  amounted  to  a  warranty  or 
ence  intended  in  point  of  fact.  Such  a  not,  they  were  so  materially  untrue  as  to 
warranty  can  never  mean  that  a  man  liad  avoid  the  policy,  although  the  insured,  at 
not  the  seeds  of  disorder.  We  are  all  the  time  of  his  application,  did  not  be- 
born  with  the  seeds  of  mortality  in  us.  A  licve  that  he  had  any  pulmonary  disease, 
man,  subject  to  the  gout,  is  a  life  capable  and  the  statement  made  by  him  was  not 
of  being  insured,  if  he  has  no  sickness  at  intentionally  false,  but  according  to  his 
the  time  to  make  it  an  unequal  contract."  belief,  true.  According  to  the  opinion  de- 
Willis  V.  Poole,  Park  Ins.  585,  Marsh,  livered  in  the  case,  the  proposal  or  decla- 
Ins.  771.  ration,  when  forming  a  part  of  the  policy, 

(n)  In  Vose  v.  Eagle  Ins.  Co.  6  Cush.  amounts  to  a  condition  or  warranty  which 
42,  an  applicant  for  life  insurance  an-  must  be  strictly  complied  with,  and  upon 
swered  an  interrogatory,  whether  he  had  the  truth  of  which,  whether  a  misstatement 
ever  been  afflicted  with  a  pulmonary  dis-  be  intentional  or  not,  the  whole  instru- 
easB,  in  the  negative  ;  and  in  answer  to  an  ment  depends  ;  where  there  is  no  war- 
interrogatory,  whether  he  was  then  af-  ranty,  an  untrue  allegation  of  a  material 
llicted  with  any  disease  or  disorder,  and  fact,  or  the  concealment  of  a  material  fact 
what,  stated,  that  he  could  not  say  whether  when  a  general  question  is  put  by  the  in- 
he  was  afflicted  with  any  disease  or  dis-  surers  at  the  time  of  effecting  the  policy, 
order,  but  that  he  was  troubled  with  a  which  would  elicit  it,  will  vitiate  the 
general  debility  of  the  system  ;  and  it  was  policy,  although  such  allegation  or  con- 
proved  that  the  applicant  was  then  in  a  cealment  be  the  result  of  accident  or  negli- 
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the  life-insured  was  asked  whether  he  had  ever  had  consump- 
tion, and  replied  that  he  had  not.     Some  years  after  the  policy 


gence  and  not  of  design.     This  case  also 
decides,  that  the  fact  that  the  agent  for  re- 
ceiving the  application  and  forwarding  it 
to  the  directors  of  the  company  at  their 
place  of  business,  by  whom  the  contract 
and  policy  are  made  and  signed  on  the 
basis  of  the  application,  had   reasonable 
cause  to  believe  that  the  party  was  labor- 
ing under  a  pulmonary  disease,  does  not 
cure  the  effect  of  the  untrue  statement.  In 
Geach  v.  Ingall,  1 4  M.  &  W.  95,  the  life- 
assured  stated  in  his  declaration,  that  he 
was  at  that  time  in  good  health,  and  not 
afflicted  with  any  disorder,  nor  addicted 
to  any  habit,  tending  to  shorten  life  ;  that 
he  had  not  at  any  time  had,  among  other 
things,  any  spitting  of  blood,  consumptive 
symptoms,  asthma,  cough,  or  other  affec- 
tion of  the  lungs.     One  of  the  terms  of  the 
policy  was,  that  it  should  be  void  if  any 
thing  stated  by  the  assured  in  the  declara- 
tion should  be  untrue.     The  defendants' 
witnesses  proved,  that  about  four  years  be- 
fore the  policy  was  effected,  the  assured 
had  spit  blood,  and  had  subsequently  ex- 
hibited other  symptoms  usual  in  consump- 
tive  subjects ; "  and  it   appeared    that  he 
died   of  consumption   in   the  year  1843. 
Tlie  Lord  Chief  Justice  told  the  jury,  that 
it  was  for  them  to  say  whether  at  the  time 
of  his  making  the  statement  set  forth  in 
the  declaration,  the  assured  had  such  a 
spitting  of  blood,  and  such  affection  of  the 
lungs  and  inflammatory  cough,  and  such 
a  disorder,  as  would  have  a  tendency  to 
shorten  his  life.     This  was  held  a  misdi- 
rection, for  although  the  mere  fact  of  the 
assured    having    spit    blood  would    not 
vitiate  the  policy,  the  assured  was  bound 
to  have  stated  that  fact  to  the  insurance 
company  in  order  that  they  might  make 
the  inquirj'  whether  it  was  the  result  of 
the  disease  called  spitting  of  blood.     Al- 
derson,  B. :  "  Then  as  to  "the  misdirection, 
my  Lord  Denman  certainly  does  not  ap- 
pear to  have  sufficiently  called  the  atten- 
tion of  the  jury  to  the  distinction  between 
those  disordei-s,  respecting  the  existence 
of  which,  at   the   time  of  executing  the 
policy,  the  assured  was  called  on  to  make 
a  specific   declaration,   and   those   which 
might  have  formerly  existed.   By  '  spitting 
of  blood '  must,  no  doubt,  be  understood 
a  spitting  of  blood  as  a  symptom  tending 
to  shorten  life  ;  the  mere  fact  is  nothing. 
A  man  cannot  have  a  tooth  pulled  out 
without  spitting  blood.    But,  on  the  other 


hand,  if  a  person  has  an  habitual  spitting 
of  blood,  although  he  cannot  fix  the  par- 
ticular part  of  his  frame  whence  it  pro- 
ceeds, still,  as  this  shows  a  weakness  of 
some    organ   which    contains   blood,    he 
ought  to  communicate  the  fact  to  the  in- 
surance company,  for  no  one  can  doubt 
that  it  would  most  materially  assist  them 
in  deciding  whether  they  should  execute 
the  policy;  and  good  faith   ought  to  be 
kept  with  them.  So,  if  he  had  had  spitting 
of  blood  only  once,  but  that  once  was  the 
result  of  the   disease  called   spitting  of 
blood,  he  ought  to  state  it,  and  his  not 
doing  so  would  probably  avoid  the  policy. 
Again,  suppose  this  man  had  an  inflam- 
mation of  the  lungs,  which  had  been  cured 
by  bleeding,  many  physicians  would  per- 
haps say,  that  it  was  an  inflammation  of 
the  lungs  of  so  mitigated  a  nature  as  not 
to  tend  to  shorten  life ;  still  that  Avould  be 
no  answer  to  the  case  of  the  defendants, 
for  it  is  clear  that  the  company  intended 
that  the  fact  should  be  mentioned.     As  to 
tlie  word  '  cough,'  it  must  be  understood 
as  a  cough  proceeding  from  the  lungg,  or 
no  one  could  ever  insure  his  life  at  .all ; 
and  indeed  it  is  so  expressed  in  the  pol- 
icy—  'Cough,  or   other   affection  of  the 
lungs.'     Again,  it  is  obvious  that  the  in- 
surance company  meant  to  guard  against 
the  disease  of  dysentery.     Now,  a  man 
may  have  had   the   dysentery,  and  been 
cured  of  it,  still  the  office  should  know  of 
it;  and,  indeed,  that  disorder  may  have 
been  mentioned  by  name,  as  being  one  of 
a  nature  likely  to  return.     All  these  in- 
stances show  that  it  was  not  intended  to 
restrict  the   statement  of  the   assured  to 
disorders  having  a  tendency  to   shorten 
life  at  the  moment  of  executing  the  pol- 
icy;  what  the  company  demanded  was,  a 
security  against  the  existence  of  such  dis- 
eases in  the  frame.   There  must,  therefore, 
bo  a  new  trial."     Eol/e,  B. :  "I  have  no 
doubt,  that  if  a  man  had  spit  blood  ftom 
his  lungs,  no  matter  in  how  small  a  quan- 
tity, or  even  had  spit  blood  from  an  ulcer- 
ated sore  throat,  he  would  be  bound  to 
state  it.     The  fact  should  be  made  known 
to  the  office,  in  order  that  their  medical 
adviser  might  make  inquiry  into  its  cause." 
In  Anderson  v.  Fitzgerald,  4  H.  L.  Cas 
484,    24   Eng.  L.    &   Eq.   1,    determined 
finally  by  the  House  of  Lords,  the  assured 
proposed  his  life  for  insurance,  and  signed 
a  "proposal."  which  contained  his  answers 
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was  made  he  died  of  fever ;  but  the  insurers  proved,  that  some 
years  before  the  pohcy  was  made,  he  had  been  very  weak  and 
ill,  and  that  a  physician  who  attended  him  believed  he  had  con- 
sumption. But  another  physician,  who  was  also  consulted  by 
the  patient,  believed  that  he  had  not  this  disease ;  and  he  ap- 
peared and  was  thought  to  have  recovered  his  health  perfectly. 
In  his  answers,  the  life-insured  gave  no  statement  respecting 
this  disease.  The  jury  found  for  the  plaintiff,  and  their  verdict 
was  not  disturbed.     It  is  impossible  to  understand  the  law  as  it 


to  twenty-seven  questions.  The  21st  and 
22d  were  as  follows;  "21.  Did  any  of 
tlie  party's  near  relations  die  of  consump- 
tion, or  any  other  pulmonary  complaint'? 
Answer,  No."  "  22d.  Has  the  party's 
life  been  accepted  or  refused  at  any  office, 
&c.  Answer,  No."  Tlie  proposal  also 
contained  the  following  agreement :  "  I 
hereby  agree  that  the  particulars  men- 
tioned in  the  above  proposal,  shall  form 
the  basis  of  the  contract  between  the 
assured  and  the  company ;  and  if  there  be 
any  fraudulent  concealment  or  untrue  al- 
legation contained  therein,  or  any  circum- 
stance material  to  this  insurance  shall  not 
have  been  fully  communicated  to  the  said 
company,  or  there  shall  be  any  fraud  or 
misstatement,  all  money  which  shall  have 
been  paid  on  account  of  this  insurance 
shall  become  forfeited,  and  the  policy  bo 
void."  The  policy  contained  a  warranty 
on  the  part  of  the  assured  as  to  most  of 
the  lUcts  replied  to  in  the  proposal,  but 
those  as  to  questions  21  and  22  were 
omitted  therein.  It  then  provided,  that 
the  policy  should  be  null  and  void,  and  all 
moneys  paid  by  the  assured  forfeited, 
upon  his  dying,  in  certain  enumerated 
modes,  or  if  any  thing  so  warranted  as 
aforesaid  sliall  not  be  true,  or  if  any  cir- 
cumstance material  to  this  insurance  shall 
not  have  been  truly  stated,  or  shall  have 
been  misrepresented  or  concealed,  or  sliall 
not  have  been  fully  and  fairly  disclosed 
and  communicated  to  the  said  company, 
or  if  any  fraud  shall  have  been  practised 
upon  the  said  cinnpany,  or  any  false  state- 
ment made  to  thetn  in  or  about  theobt.iin- 
Ui^j;  or  effecting  of  this  insurance  The 
answers  to  questions  21  and  22  were 
proved  to  be  untrue.  It  was  held  by  the 
House  of  Lords,  reversing  the  decisions 
of  the  (Courts  of  E.xchequcr  and  Excheq- 
uer Chamber  in  Ireland,  that  the  judge 
was  wrong  in  directing  the  jury,  that  if 
they  found  the  statements  both  false  and 


material,  they  should  find  the  verdict  for 
the  defendant  ;  and  that  the  questions 
which  the  judge  ought  to  have  left  to  the 
jury  were,  Hrst,  weic  the  statements  false, 
and  secondly,  were  they  made  in  obtaining 
or  effecting  the  policy.  The  ground  of 
the  decision  was,  that  the  insurers  had 
stipulated  that  the  policy  should  be  void, 
unless  the  assured  should  answer  certain 
questions  correctly,  and  thereby  excluded 
the  question  of  materiality  Lord  St 
Leonards,  in  opposition  to  Baron  Parke 
and  Lord  Brougham,  thought  the  words 
"  false  statement  "  in  the  connection,  meant 
a  statement  untrue  within  the  knowledge 
of  the  party  making  it,  and  not  merely 
one  which  was  in  fact  untrue, — but  on 
the  ground  that  a  circumstance  material 
to  the  insurance  had  not  been  truly  stated, 
concurred  in  the  motion.  See  Duckett  v. 
Williams,  2  Cromp.  &  M.  348,  4  Tyrw. 
240.  In  this  case  it  was  agreed  in  the 
declaration  signed  by  the  assured  previous 
to  effecting  the  policy,  that  if  any  untrue 
averment  was  contained  therein,  or  if  the 
facts  required  to  be  set  forth  in  the  pro- 
posal annexed  were  not  truly  stated,  the 
premiums  should  be  forfeited,  and  the 
assurance  absolutely  null  and  void.  The 
statement  as  to  the  health  of  the  life,  was 
untrue  in  point  of  fact,  but  not  to  the 
knowledge  of  the  party  making  it.  It 
was  held,  that  the  want  of  knowledge  was 
immaterial,  and  the  premiums  were  for- 
feited. It  being  provided  in  the  conditions 
of  insurance  that  any  untrue  or  fraudulent 
allegation  made  in  effecting  the  insurance 
will  render  the  policy  void,  it  was  held, 
that  the  representation  by  the  insured  that 
he  was  a  farmer,  whereas  he  was  at  the 
time  a  slave-taker  by  occupation,  retidcred 
the  policy  void,  and  it  is  not  material  that 
his  death  was  not  occasioned  by  his  busi- 
ness of  slave-taking.  Hartman  v.  Key- 
stone Ins.  Co.  21  I'onn.  State,  466,  476. 
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is  applicable  to  this  interesting  question,  except  from  the 
adjudged  cases ;  and  we  give  copious  extracts  from  them  in 
the  notes. 

We  have  seen,  that  in  marine  policies  the  ship,  if  possible, 
and  in  fire  policies  the  building  always,  are  examined  by  the 
iusurers  or  their  agents.  This  is  can-ied  much  further  in  life 
policies.  Not  only  is  it  asked  what  physician  attended  the  life- 
insured,  and  this  question  must  be  answered  by  the  name  of 
every  physician  consulted  as  such,  although  he  were  in  common 
parlance  a  quack  ;  (o)  and  questions  may  be  and  often  are  put 
to  the  physicians  named ;  but  life  insurance  companies  have 
their  own  physician  regularly  appointed,  whose  business  it  ia 
to  make  careful  personal  inspection  of  the  life-insured.  And  as 
it  has  been  said  in  respect  to  fire  policies,  that  the  examination 
of  a  building  by  the  insurers,  throws  upon  them  much  respon- 
sibility for  any  infirmities  which  they  could  detect,  we  appre- 
hend that  this  principle  should  apply  at  least  with  equal  force 
to  life  policies. 

A  question  is  now  usually  or  always  asked  as  to  the  habits 
of  the  person,  in  regard  to  the  use  of  intoxicating  liquors. 
This  question  is  variously  phrased ;  but  whatever  language  is 
used,  it  must  be  construed  with  reasonable  reference  to  its 
intention,  and  this  intention  must  be  to  confine  the  insurance 
to  persons  who  are  temperate ;  and  there  must  always  be  a 
wide  debatable  ground  between  temperance  and  total  absti- 
nence, (p)  A  negative  answer  to  such  a  question  as.  Have  you 
ever  been  subject  to  fits  ?  would  not  be  falsified  by  having  had 
one  fit.  But  if  the  question  were,  Have  you  ever  had  a  fit? 
a  single  fit  would  falsify  a  negative,  (q)  But  even  then  we 
apprehend  the  materiality  of  the  fact  would  be  taken  into  con- 
sideration ;  that  is,  for  example,  the  policy  would  not  be  de- 
feated by  proof  that  the  life-insured,  long  years  before,  and 
when  a  teething  child,  had  a  fit. 

There  is  always  a  general  question,  whether  any  facts  exist 

(o)  Mon-ison  v.  Muspratt,  4  Bing.  60;  (p)  See  Southcombe  ^■.  Merrimaa  Car. 

Everett  „.  Desborough,  5  id.  5(13;  Lin-  &  M- 286.                              ,  nr  „^„  jj, -o 

donau  V.  Desborough,   8   B.  &  C.   586;  (?)  Chattock  v.  Shawe,  1  Moody  &  B. 

Huckman  v.  JFernie,  3  M.  &  W.  505.  498. 
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or  have  existed  affecting  health,  other  than  those  which  have 
been  particularly  inquired  of.  It  would  seem  from  the  cases, 
that  this  question  is  held  to  cover  all  facts  whatever,  which 
might  have  this  character ;  and  it  is  a  question  for  the  jury 
whether  the  fact  concealed  was  material,  and  whether  the  con- 
cealment was  honest,  (r)  Thus,  where  a  life-insured  did  not 
state  that  she  was  a  prisoner  for  debt  at  the  time  of  effecting 
the  insurance,  the  materiahty  of  the  concealment  was  consid- 
ered a  question  for  the  jury,  (s)  And  in  another  case,  which 
would  seem  to  be  an  extreme  one,  the  plaintiff  was  non- 
suited, because  a  woman  whose  life  was  insured  had  had  a 
child  some  years  before  under  disgraceful  circumstances,  and 
this  fact  was  not  stated,  (t)  Even  if  material  facts  are  mis- 
represented, but  honestly,  and  in  mere  ignorance,  and  the  in- 
surers knew  the  truth,  the  policy  is  not  thereby  avoided,  (m) 
Nor  is  it  avoided  by  such  misstatement  of  a  fact,  which,  if  truly 
stated,  would  diminish  the  risk  ;  for  then,  if  the  insurers  are 
deceived,  it  is  to  their  own  advantage.  Nor  is  the  policy 
avoided  by  a  mere  misrepresentation  relating  to  a  fact  con- 
cerning which  there  is  an  express  warranty,  {v) 

If  the  insurers  defend  on  the  ground  that  the  insured  was  not 
in  good  health  at  the  time  of  effecting  the  insurance,  the  bur- 
den is  on  them  to  prove  this,  (w)  K  a  person  insures  the  life 
of  another,  he  is  bound  by  the  misrepresentations  of  that  other, 
although  he  is  himself  ignorant  of  their  falsity,  (x)  But  he  is 
not  bound  by  the  concealment  of  facts  by  the  Ufe-assured,  of 
which  he  huTiself  is  ignorant,  which  are  not  called  for  by  a  gen- 
eral or  particular  question,  unless  the  Ufe-assured  is  his  gen- 
eral agent  to  effect  the  policy,  (y)  So  it  would  be  if  the  third 
person  is  himself  unconscious  of  concealing  facts,  (z) 

It  may  be  added,  that  where  a  proposal  is   made   and  an 

(r)  Lindennu  v.  Desboroiigh,  3  Car.  &  Antlerson  v.  Fitzcerald  4  H  L  Cas  484 

P.  353,  8  B,  &  C.  58ti ;  Morrison  v.  Mi.s-  24  Ens;.  L,  &  Eq    6  Parke   h    ' 
pratt,  4  Bins   60  ;  Everett  v.  Desl.orou-h,         {w)  Trenton  Ins.  Co.  «.  Johnson,  4  N. 

5  id.  o03;  Ualghsh  u.  Jarvie,  2  Macn.  &  J.  .'j76. 

^\^t^;  •        T,     ,  „  (•'^)  Maynard  v.  Rhodes,  .5  Dowl.  &  R. 

(s)   Hii-iienm  v.  Rayley,  6  Taunt.  186.  266,  I  Car.  &,  P.  360. 
(0  Eihviird,s  v.  Barrow,  Ellis  Ins.  123.         {,/)  Huckman  v.  Fernie  3  M  &W  505 
(m)   Carter  v.  Boehm,  3  Burr.  1910.  [z]  Swete  ».  Faiilic,  6  Car  &  P   l' 

(f)  Haywood  v.  Rod^'ers,  4  East,  590 ; 
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agreement  entered  into  for  a  life  insurance,  and  a  policy  pre- 
pared,  differing  from  the  agreement,  equity  will  relieve  by 
reading  the  policy  in  conformity  with  the  agreement.  But  this 
relief  of  course  would  not  be  given,  if  the  insurers  had  in- 
tended to  vary  the  agreement,  and  the  policy  was  accepted  by 
the  insured  with  a  knowledge  of  that  variance,  (a) 

C.  —  Of  Restrictions  and  Exceptions  in  Life  Policies. 

These  may  be  regarded  as  coming  under  the  law  of  war- 
ranty. Principles  may  be  applied  to  them  analogous  to  those 
applied  to  deviation  under  marine  policies,  the  question  being 
whether  there  is  a  change  of  risk.  There  is  however  this  differ- 
ence. Deviation  is  defined  only  by  the  law  and  usage.  But 
these  restrictions  and  exceptions  are  expressly  and  precisely- 
stated  in  life  policies. 

The  most  important  of  these  restrictions  or  limitations  apply 
to  place,  the  life-insured  not  being  permitted  to  go  beyond  cer 
tain  limits,  or  to  certain  places,  or  not  to  go  to  them  at  certain 
times.  Although  the  language  used  in  expressing  these  limita- 
tions must  be  subject  to  a  reasonable,  and  it  may  be  said  a  lib- 
eral construction,  positive  departure  from  a  precisely  stated 
limitation,  has  been  held  to  avoid  the  policy,  although  an  exact 
compliance  with  it  was  impossible,  and  the  departure  from  it 
rather  lessened  than  increased  the  risk.  We  give  below  the  lead- 
ing cases  on  this  restriction,  (b) 

(a)  Collett  V  Mon-ison,  9  Hare,  162,  12  had  been  effected.  After  the  assignments 
Eng.  L.  &  Eq.  171.  the   premiums   were    regularly    paid    by 

(b)  la  Wing  v.  Harvey,  .5  De  G.  M.  &  Wing,  or  his  brother  in  his  behalf.  In 
G.  265,  27  Eng.  L.  &  Eq.  140,  Bennett,  June,  1835,  five  years  after  the  effecting 
at  the  instance  of  Wing,  his  creditor,  pro-  of  the  last  policy,  Bennett  infringed  on 
cured  insurance  on  liis  own  life,  and  one  the  condition  of  the  policies,  by  going  to 
condition  in  the  polfcy  was,  that  "  if  the  live  in  Canada,  where  he  resided  till  his 
party  upon  whose  life  the  insurance  is  death  in  1849.  Lockwood,  applying  to 
granted  shall  go  beyond  the  limits  of  Eu-  AA'ing  for  the  premiums  afterwards,  was 
rope  without  the  license  of  the  directors,  informed  of  Bennett's  departure,  and  being 
this  policy  shall  become  void,  the  insur-  inquired  of  whether  it  would  be  safe  to  pay 
ance  intended  to  be  hereby  eflfiscted  shall  the  premiums  under  the  circumstances, 
cease,  and  the  money  paid  to  the  society  replied,  that  tlie  policies  would  bo  perfectly 
become  forfeited  to  its  use."  These  poll-  good  provided  tlie  premiums  were  rcgu- 
cies  were  duly  assigned  by  Bennett  to  larly  paid,  and  Wing  thereupon  paid  them 
Win"-  and  notice  given  to  Lockwood,  the  to  Lockwood,  who  transmitted  tlieni  to  the 
o-encral  agent  of  the  company  at  Bury  head  office  of  the  society.  To  the  succes- 
St  Edmunds,  through  whom  the  policies  sor  of  Lockwood,  who  died  in  1847,  tha 
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It  is  very  common  in  practice,  for  insurers  on  application  to 
give  liberty  to  exceed  these  limits,  either  for  a  time  or  perma- 
nently; and  they  are  equally  bound  by  the  liberty  granted, 
whether  they  do  or  do  not  receive  a  further  premium  there- 
for, (c)     So   policies  are  sometimes  especially  made  to  cover 


same  inquiries  were  put,  the  same  reply  was 
received,  and  the  premiums  received  and 
transmitted  in  tlie  same  manner.  Tlierc 
was  some  evidence  which  tended  to  show, 
that  the  offlcers  of  the  company  had  inci- 
dentally become  informed  of  Bennett's  res- 
idence ill  Canada.  It  was  held,  that  whether 
the  ofSce  had  express  notice  of  the  forfisiture 
or  not,  it  wa.s  waived  by  the  act  of  the 
agents  in  receiving  the  premiums  paid  to 
them  in  faith  of  the  policies  continuing 
valid  and  effectual  notwithstanding  the 
departure,  and  transmitting  them  to  the 
directors,  who  retained  them  without  olijcc- 
tion.  Knight  Bruce,  L.  J.,  said  :  "  If  the 
directors  represented  by  the  defendant  liad 
themselves  jicrsonally  received  the  premi- 
ums which  Mr.  Lockwood  and  iVIr. Thomp- 
son received  with  the  same  knowledge 
they  had,  that  would  certainly  have  been 
a  waiver  of  the  forfeiture,  and  the  de- 
fence would  have  been  ineffectual ;  but  they 
were  their  agents  for  the  purpose  of  receiv- 
ing the  premiums  upon  subsisting  policies 
—  premiums  paid  to  them  upon  the  faith 
of  the  policies  continuing  valid  and  effect- 
ual, notwithstanding  tlie  departure  and 
residence  at  Canada  of  the  person  whose 
life  was  insured,  —  a  faith  in  which  Lock- 
wood,  and  afterwards  Thompson,  know- 
ingly acquiesced,  and  expressly  sanctioned. 
Those  premiums  having  been,  from  time 
to  time,  transmittuil  to  the  directors,  and 
retained  by  them  without  objection,  I 
think,  whether  Loekwood  or  Tliompson 
informed,  or  did  not  inform  them  in  firct, 
of  the  true  state  of  the  circumstances  in 
which  the  pn'iniums  were  i)aid  to  them, 
the  dirociors  became  and  arc,  as  between 
themselves  and  plaintiff's,  as  much  bound 
as  if  those  pi'cnniunis  had  been  paid  bv  the 
plaintiff  directly  to  them.sclves,  they  know- 
ing at  the  time,  on  lach  occasion,  the 
place  of  Bennett's  rcr-ideiiee.  The  direc- 
tors taking  the  money,  \\cre  or  arc  pre- 
cluded from  saying  they  received  it  otlicr- 
wise  than  for  the  purpose  and  on  the  faith 
for  which  and  on  which  iMr.  Wing  ex- 
pressly paid  it."  See  also,  Bouton  v.  Am. 
lus.  Co.  2.')  Conn.  .542. 

(c)   III  Hathaway  v.  Trenton  Ins.  Co. 
.  1  Cush.  448,  a  person  whose  life  was  in- 


sured had  permission  given  him  "  to  make 
one  voyage  out  and  home  to  California,  in 
a  first  rate  vessel,  round  Capo  Horn  or  by 
Vera  Cruz."  Being  taken  sick  in  Cali- 
fornia, he  returned  home  by  way  of  Pan- 
ama and  Chagres,  and  soon  after  died. 
It  was  held,  that  the  policy  was  thereby 
avoided,  altiiough  at  the  time  he  left  Cali- 
fornia tliere  was  no  usually  travelled  route 
by  wav  of  Vera  Cruz,  and  in  his  then 
state  of  health,  a  retitrn  home  by  that 
way  would  have  been  attended  with  great 
risk  and  expense,  and  although  the  routo 
taken  was  the  shortest  and  the  safest  one. 
In  Bevin  v.  Conn.  Ins.  Co.  23  Conn.  244, 
liberty  was  given  "  to  pass  by  sea  in  decked 
vessels,  f'lom  any  port  in  the  United 
States  to  and  from  any  port  in  North 
and  South  America,  Chagres  excepted, 
and  to  reside  in  California."  The  insured 
went  to  Vera  Cruz  and  then  across  the 
country  to  San  Bias,  a  distance  of  oao 
thousand  miles,  and  thence  by  sea  to  Sau 
Francisco,  where  he  arrived  in  good  health 
and  died  three  years  afterwards.  The 
court  Avere  not  agreed  on  the  exact  con- 
struction to  be  put  on  tlie  permit,  but 
held,  that  as  the  defendants  knew  the 
route  which  the  insured  had  gone,  and 
afterwards  received  the  annual  premiums, 
they  had  waived  their  rinht  to  such  a  de- 
fence. In  Taylor  u.  Mtnn  Ins.  Co.  13 
Gray,  434,  the  policy  permitted  the  in- 
sured to  pass  between  certain  ports  "  on 
first  class  docked  vessels."  It  was  held 
that  the  policy  was  not  forfeited  by  the 
a^sured  going  as  a  steerage  passenger  iu 
such  vessels,  iu  the  absence  of  any  evi- 
dence to  show  that  life  was  less  safe  in 
the  steerage.  In  Baldwin  v.  N.  Y.  Ins. 
Co.  3  Bosw.  530,  permission  was  given 
the  life-insured  to  reside  and  travel  by 
land  or  by  any  of  the  regular  sea  steamers 
in  any  part  of  the  United  States,  "to  bo 
north  of  the  south  bounds  of  Virginia  by 
the  10th  of  July."  The  person  went  to 
Florida,  and  on  the  1 1  th  of  June  was 
seized  with  sickness,  and  was  too  sick  to 
travel,  and  died  there  July  20th.  Held, 
that  the  insurers  were  not  exom]it  from 
liability.  See  Notman  u.  Anchor  Ass. 
Co.  4  C.  B.  N.  s.  476. 
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what  may  be  called  war  risks,  or  the  risks  of  soldiers  or  officers 
in  war ;  or  are  made  to  cover  those  risks  by  liberty  given  on  a 
common  policy. 

Trades  or  occupations  deemed  extra-hazardous,  as  employ- 
ment about  gunpowder,  or  steam-engines,  are  sometimes  enu- 
merated ;  and  either  altogether  prohibited,  or  admitted  upon  an 
extra  premium. 

Death  by  the  hands  of  justice  is  now  excepted  in  all  our 
policies.  Before  this  provision  was  inserted  in  life  policies, 
the  question  came  before  the  courts  whether  this  exception 
was  not  made  by  the  policy  of  the  law ;  and  it  would  seem  to 
be  held  that  it  was  so  prohibited,  (d)  We  incline  to  think 
that  the  same  ruling  would  be  applied  to  a  loss  of  life  in  con- 
seqence  of  a  duel,  though  this  is  now  always  one  of  the  express 
exceptions. 

A  most  important  exception,  and  one  which  has  created 
much  difficulty,  is  that  of  death  by  suicide.  The  phraseology 
used  is  sometimes  "  death  by  suicide,"  sometimes  "  death  by 
his  own  hands,"  and  sometimes  "  death  by  his  own  act,"  and 
probably  sometimes  by  other  equivalent  words.  The  main 
question  must  always  be,  whether  any  prohibition  of  this  kind 
covers  a  case  of  death  caused  directly  by  the  act  of  the  party, 
but  unintentionally,  and  without  knowledge.  We  should  say, 
generally,  if  not  universally,  that  the  insurers  would  not  be 
discharged  by  any  act  of  this  kind.  As  when,  for  example, 
a  life-insured,  by  his  own  mistake,  or  that  of  a  nurse  or  phy- 
sician, took  a  wrong  medicine  or  an  excessive  dose  ;  or  pulled 
out  a  tooth  and  died  from  the  bleeding,  which  has  sometimes 
followed  fatally  from  the  extraction  of  a  tooth ;  or  by  cutting 

(d)  Amicable  Society  u.  Bolland,  4  Bligli,  506.     Where  a  slave  refused  to  surrender 

N.  s.  194;    Bollande  r.  Disney,  3   Russ.  to  patrols,  and  attempting  his  escape,  was 

Ch  351     ' Where  a  policy  provided  that  it  shot  by  one  of  them  in  the  right  side,  of 

should  lie  void  if  the  life-assured  "  should  which  wound  he  died  in  a  few  mmutes, 

die  in  tbe  known  violation  of  a  law  of  the  this  was  held  not  to  come  witlnn  the  cases 

State  "  it  was  held,  that  to  avoid  it,  the  kill-  excepted  in  a  policy  of  msurancc  on  his 

ino-  of  the  life-assured,  in  an  altercation,  life  of  "  death  by  means  of  mvasion,  iii- 

mSst   have  been  iustifiable   or  excusable  surrcction,  riot,  or  civd  commotion,  or  of 

homicide,  and  not  merely  under  circura-  any  military  or  usurped  authority,  or  by 

stances   which   would    make    the    slayer  the  hands   of  justice."    Spruill  y.  ^ortli 

o-uilty  of  manslaughter  only.     Harper  v.  Carolina  Ins.  Co.  1  Jones,  N.  O.  126. 
Phoeiiix  Ins.  Co.  18  Misso.  109,  19  Misso. 
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off  a  corn  and  so  producing  fatal  inflammation  or  gangrene.  It 
cannot  be  supposed  that  the  insurers  ever  intend  to  exclude  a 
death  self-inflicted  in  any  such  way,  and  it  might  almost  be 
doubted  whether  they  could  do  so  by  any  language. 

A  much  more  difficult  question  arises,  when  death  is  self- 
inflicted  in  a  condition  of  and  because  of  insanity.  The 
authorities  on  this  subject  are  conflicting.  We  cannot  but 
think,  however,  that  the  law,  especially  if  it  were  construed  by 
the  general  principles  of  insurance,  would  say,  that  death  by 
his  own  hands  did  not  legally  include  a  death  which  was  self- 
inflicted,  but  not  with  the  concuiTence  or  action  of  a  responsible 
mind  or  wiU.  Here,  however,  we  should  say,  that  if  the  excep- 
tion expressly  included  suicide  under  insanity,  this  provision 
would  take  eflect.  (e) 


(c)  In  Borradaile  v.  Hunter,  5  Man.  &  G. 
639,  the  policy  contained  a  proviso,  that 
in  case  "  tlic  assured  sliould  die  by  his  own 
hands,  or  by  the  hands  of  justice,  or  in 
consequence  of  a  duel,"  the  policy  should 
be  void.  The  assured  threw  himself  from 
Vauxhall  Bridge  into  tlie  Thames  and 
was  drowned.  In  a  suit  on  the  policy, 
Erskine,J.,  instructed  the  jury,  that  "if  the 
assured,  by  his  own  act,  intentionally  dc- 
sti'oyed  bis  own  life,  and  that  he  was  not 
only  conscious  of  the  probable  conse- 
quences of  the  act,  but  did  it  for  the  ex- 
press purpose  of  destroying  himself  vol- 
untarily, having  at  the  time  sufficient  mind 
to  will  to  destroy  his  own  life,  tlic  case 
would  be  brought  within  the  condition  of 
the  policy.  But  if  he  was  not  in  a  state 
of  mind  to  know  the  consequences  of  the 
act,  then  it  would  not  come  Avitliin  the 
condition."  The  jui-y  found,  that  the  as- 
sured "  throw  liimself  from  tlie  bridge 
with  the  intention  of  destroying  his  hfc; 
but  at  the  time  of  committing  tlic  act  he 
was  not  capable  of  judging  between  right 
and  wrong."  It  was  held  (Tindnl,  J., 
dissenting),  tli.at  the  policy  was  avoided, 
as  the  pruvisii  included  :dl  acts  of  inten- 
tional self-destruction,  and  was  not  limited 
by  the  accompanying  pro\isos  to  acts  of 
felonious  suicide.  Eiskiiie,  J.,  said  : 
"Looking  simply  at  that  livanch  of  the 
proviso  upon  which  the  issue  was  raised, 
it  seems  to  me,  tliat  the  only  qualification 
that  a  liberal  interpretation  of  the  woids 
with  reference  to  the  nature  of  the  contract 
requires,  is,  that  the  act  of  self-destruction 


should  be  the  voluntary  and  wilful  act  of 
a  man,  having  at  the  time  sufficient  pow- 
ers of  mind  and  reason  to  understand  the 
physical  nature  and  consequences  of  such 
act,  and  having  at  the  time  a  purpose  and 
intention  to  cause  his  own  death  by  that 
act ;  and  that  the  question,  whether  at  the 
time  lie  was  capable  of  understanding  and 
appreciating  the  moral  nature  and  quality 
of  his  purpose,  is  not  relevant  to  the  in- 
quiry, further  than  as  it  might  help  to  il- 
lustrate the  extent  of  his  capacity  to  un- 
derstand the  phy.^ical  character  of  the  act 
itself.  It  appears,  indeed,  to  me,  tliat,  ex- 
cluding for  the  present  the  consideration 
of  the  immediate  context  of  the  words  in 
question,  the  fair  inference  to  he  drawn 
from  the  nature  of  the  contract  would  be, 
that  the  [)artics  intended  to  include  all 
wilful  acts  of  self-destruction,  whatever 
might  be  the  moral  responsibility  of  the 
assured  at  the  time;  for,  altluuigh  the 
probable  results  of  bodily  disease,  produ- 
cing death  Ijy  physical  means,  may  be  the 
fair  sulijects  of  calculation,  the  conse- 
quences of  mental  disorder,  whether  pro- 
duced by  bodily  disease,  by  external  cir- 
cumstances, or  by  corrnptcd  principle,  are 
equally  beyond  the  i-eaeii  of  any  I'casona- 
blc  estimate.  And  reasons  might  be  sug- 
gested, why  those  who  have  the  direction 
of  insurance  otticcs  should  not  choose  to 
undertake  the  risk  of  such  consequences, 
even  in  cases  of  clear  and  undoubted  in- 
sanity. It  is  well  known  that  the  conduct 
of  insane  patients  is,  in  some  degree,  un- 
der the  control  of  their  hopes  and  fear.3, 


en.  XV.] 


LIFE   INSURANCE. 


477 


SECTION   II. 


WHAT    INTEREST   IS   INSURABLE. 


It  may  be  said  here,  as  in  marine  and  life  policies,  that  any 
legal  or  equitable  interest  may  be  insured.    It  is  very  common 


and  that  especially  their  affection  for 
others  often  exercises  a  sway  over  their 
minds  where  fear  of  death  or  of  personal 
suffering  might  have  no  influence ;  and  in- 
surers might  well  desire  not  to  part  with 
this  restraint  upon  the  mind  and  conduct 
of  the  assured,  nor  to  release  from  all  pe- 
cuniary interest  in  the  continuance  of  the 
life  of  the  assured,  tliose  on  whose  watch- 
fulness its  preservation  might  depend ;  and 
they  might,  further,  most  reasonably  desire 
to  exclude  from  all  questions  hetween 
themselves  and  the  representatives  of  the 
assured,  the  topic  of  criminality,  so  likely 
to  excite  the  compassionate  prejudices  of 
a  jury,  which  were  most  powerfully  ap- 
pealed to  on  the  trial  of  this  cause." 
Tindal,  C.  J.,  held,  that  the  terms  "  dying 
by  his  own  hands,"  being  associated  with 
the  terms  "  dying  by  the  hands  of  justice 
or  in  consequence  of  a  duel,"  which  last 
cases,  designated  criminal  acts,  on  the 
principle  of  noscitur  a  sociis,  should  be  in- 
terpreted as  meaning  felonious  self-de- 
struction. It  will  be  observed,  the  major- 
ity of  the  court  in  the  above  case  exclude 
•  firom  the  condition  cases  of  mere  accident, 
and  of  insanity  extending  to  unconscious- 
ness of  the  act  done  or  of  its  pliysical 
consequences.  In  Clift  v.  Schwabe,  3  C. 
B.  437,  which  was  determined  in  the  Ex- 
chequer Chamber,  in  1846,  where  the  con- 
dition was  that  the  poUcy  should  be  void 
if  the  life-insured  "  should  commit  sui- 
cide," it  was  held  by  a  majority  of  the 
court  (Rolfe,  B.,  Patteson,  J.,  Alderson, 
B.,  Parke,  B.),  tliat  the  terms  of  the  con- 
dition included  all  acts  of  voluntary  self- 
destruction,  and  therefore  if  the  life-as- 
sured voluntarily  killed  himself,  it  was 
immaterial  whether  he  was  or  was  not  at 
the  time  a  responsible  moral  agent.  Pol- 
lock, C.  B.,  and  Wightman,  J.,  dissented. 
So  held  also  in  Dufaur  v.  Professional 
Life  Ass.  Co.  25  Beav.  599.  On  the  other 
hand,  in  New  York,  in  a  ca^e  decided  be- 


fore the  above  cases,  it  was  held,  that  a  pro- 
vision in  a  life  policy,  that  it  is  to  be  deem- 
ed void  in  case  the  assured  shall  "  die  by 
his  own  hand,"  imports  a  criminal  act  of 
self-destruction,  and  the  underwriters  were 
liable,  where  the  assured  drowned  himself 
in  a  fit  of  insanity.  Breasted  v.  Farmers 
Loan  &  Ti-ust  Company,  4  Hill,  73.  The 
decision  of  the  Supreme  Court  was 
affirmed  in  the  Court  of  Appeals,  but 
not  with  unanimity,  five  judges  voting 
for  an  affirmance,  and  three  for  a  reversal. 
The  opinion  of  the  majority,  delivered  by 
Willard,  J.,  and  the  dissenting  opinion  of 
Gardiner,  J.,  present  the  arguments  on 
their  respective  sides,  the  latter  sustaining 
the  decisions  of  the  English  courts,  4 
Seld.  299.  In  Dean  v.  American  Ins.  Co. 
4  Allen,  96,  the  policy  provided  that  it 
should  be  void  if  the  assured  should  ' '  die 
by  his  own  hand,  or  in  consequence  of  a 
duel,  or  by  the  hands  of  justice,  or  in  the 
known  violation  of  any  state,  national,  or 
provincial  law."  The  assured  cut  hia 
throat  with  a  razor,  and  the  plaintiffs  al- 
leged, that  the  act  whereby  liis  death  was 
caused  was  the  direct  result  of  insanity, 
and  that  his  insanity  was  what  is  called 
suicidal  impression,  impelling  him  to  take 
his  life,  and  that  suicide  was  the  necessary 
and  direct  result  of  such  insanity  or  dis- 
ease. The  court  held  that  the  defendants 
were  not  liable.  The  opinion  was  express- 
ed, that  if  the  death  was  caused  by  acci- 
dent, by  superior  or  overwhelming  force, 
in  the  madness  of  delirium',  or  under  any 
combination  of  circumstances  from  which 
it  might  he  fairly  inferred  that  the  act  of 
self  destruction  was  not  the  result  of  the 
will  or  intention  of  the  party,  adapting 
means  to  the  end,  and  contemplating  the 
physical  nature  and  effects  of'  the  act,  that 
it  might  be  justly  held  a  loss  not  excepted 
within  the  meaning  of  the  proviso. 
Where  a  condition  of  the  policy  is,  that 
it  shall  be  void,  if  the  party  "  shall  die 
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for  creditors  to  insure  the  life  of  a  debtor,  and  for  a  debtor 
to  insure  his  own  life,  and  make  the  insurance  payable  to  a 
creditor  for  his  security.  (/)  But  if  the  debt  be  not  founded  on 
a  legal  consideration,  it  does  not  sustain  the  policy,  (g)  In  a 
recent  case,  M.  V.  &  S.  formed  a  copartnership,  M.  &  V.  fur- 
nished the  capital,  and  S.  shared  equally  in  the  profits,  on  ac- 
count of  his  skill  in  the  business,  but  in  lieu  of  capital  on  the 
part  of  S.  and  as  an  indemnity,  an  insurance  was  efFecied  on 
his  own  life  by  S.,  and  it  was  agreed  between  the  partners  that 
should  S.  die  during  the  continuance  of  the  partnership,  and  un- 
married, the  benefit  of  the  policy  should  go  to  the  survivors  of 
the  firm.  It  was  held,  that  this  was  not  a  wager,  policy,  (h) 
And  a  person  may  effect  insurance  on  his  own  life,  in  the  name 
of  a  creditor,  for  a  sum  beyond  the  amount  of  the  debt,  the 
balance  to  enure  to  his  family,  and  the  policy  wiU  be  valid  for 
the  whole  amount  insured,  (i) 

Courts  have  given  a  wide  construction  to  the  rule  requiring 
interest.     It  may  now  be  said,  that  wherever  there  is  a  positive 


by  his  own  hand  in  or  in  consequence  of  a 
duel,"  it  is  held  to  include  the  case  of 
suicide  by  swallowing  arsenic,  and  the  first 
part  of  the  clause  is  to  be  separated  from 
the  latter,  as  the  whole  taken  togetlicr 
would  lead  to  an  absurdity.  Hartman  v. 
Keystone  Insurance  Co.  21  Penn.  State, 
4C6. 

(/)  Anderson  v.  Edie,  179.5,  2  Park  on 
Ins.  (Sth  ed.)  915.  In  this  case,  Lord 
Keiii/on  said:  "  It  was  singular  that  this 
question  had  never  been  directly  decided 
before  ;  that  a  creditor  had  certainly  an 
interest  in  the  life  of  his  debtor,  because 
the  means  by  which  he  was  to  be  satisfied, 
might  materially  depend  on  it;  and  that, 
at  all  events,  the  death  must,  in  all  cases, 
in  some  degree,  lessen  the  security."  See 
comments  on  this  case,  in  Ellis  on  Ins.  p. 
125.  A  creditor  of  a  firm  has  been  held  to 
have  an  insurable  interest  in  the  life  of  one 
of  the  partners  thereof,  although  the  other 
partner  may  be  entirely  able  to  pay  the 
debt,  and  the  estate  of  "the  insured  is  per- 
fectly solvent.  Morrell  v.  Trenton  Ins. 
Co.  10  Cush.  282.  It  seems  that  the  pur- 
chaser of  an  expected  devise  from  the  ex- 
pectant devisee,  may  insure  the  life  of  the 
testator.  Cook  v.  Field,  15  Q.  B.  460. 
A  trustee  may  insure  for  the  benefit  of 
the  trust.     Tidswell  v.  Angerstein,  Peake, 


151  ;  Ward  !•.  AYard,  2  Smalo  &  G.  12.5, 
23  Eng.  L.  i  Eq.  442.  If  A,  being  in- 
debted to  B,  die,  and  C  agree  to  ptiy  the 
debt,  by  instalments,  in  flA-e  years,  B  has 
an  insurable  interest  in  the  life  of  C,  for 
those  five  years.  Von  Lindenau  z>.  Des- 
borough,  3  C.  &  P.  353.  So,  the  grantee 
of  an  annuity  for  one  or  more  lives,  has 
an  insurable  interest  in  those  lives.  Hol- 
land ".  Pelham,  1  Cromp.  &  J.  575. 
^\'here  A  furnished  funds  to  B  to  enable 
him  to  go  to  California,  and  it  was  aiirccd 
that  A  should  have  one  half  of  all  the 
profits  whi<'h  should  arise  from  gold  dig- 
ging by  B,  it  was  held  that  A  had  an  in- 
surable interest  in  B's  life,  and  that  the 
polii  y  was  to  bo  treated  as  a  valued  one, 
and  it  was  not  necessary  to  show  that  B 
would  have  dug  any  gold  or  made  any 
profit.  Miller  v.  Eagle  Life  Ins.  Co.  2 
E.  D.  Smith,  268.  See  also,  Bevin  v. 
Conn.  Ins.  Co.  23  Conn.  244;  Loomis  v. 
Eagle  Ins.  Co.  6  Grav,  396;  Morrell  v. 
Trenton  Ins.  Co.  10  Cu^b.  282  ;  Mitcbell 
V.  Union  Ins.  Co.  45  Me.  104. 

ifl)  Dwyer  v.  Edie,  2  Park  Ins.  914. 

(A)  Valton  !i.  National  As,s.  Co.  22 
Barb.  9,  20  N.  Y.  32.  Sec  also,  Trenton 
Ins.  Co.  V.  .lohnson,  4  N.  J.  576. 

((')  American  Ins.  Co.  );.  Robertshaw, 
26  Penn.  State,  189. 
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and  real  dependence  of  one  person  upon  another,  the  person  so 
dependent  has  an  insurable  interest  in  the  life  of  the  other. 
Thus,  not  only  may  a  wife  insure  the  life  of  her  husband,  (_/)  but 
a  sister  may  insure  the  life  of  a  brother  on  whom  she  is  depen- 
dent for  support,  (k)  A  father  has  an  insurable  interest  in  the 
life  of  his  minor  child.  (Z)  And  this  dependence  may  undoubt- 
edly exist  without  any  relationship.  And  generally  it  is  said  to 
be  enough,  if,  according  to  the  ordinary  course  of  events,  pecu- 
niary loss  or  disadvantage  will  naturally  and  probably  result 
from  the  death  of  the  life-insured,  (m) 

In  England,  insurance  on  the  life  of  any  person,  or  on  any 
other  event,  wherein  the  person  for  whose  use,  benefit,  or  on 
whose  account  such  policy  is  made,  has  no  interest,  is  forbid- 
den by  law,  as  are  also  all  gaming  or  wagering  contracts,  (n)  In 
that  country  the  law  is  now  well  settled,  that  the  contract  of  life 
insurance  is  not  a  contract  of  indemnity,  and  that  although  the 
insured  must  have  an  interest,  at  the  time  the  insurance  is  effect- 
ed, in  order  to  comply  with  the  statute,  yet  there  is  no  necessity 
of  this  interest  continuing,  and  where  a  creditor  insures  the  life 
of  his  debtor,  he  may  recover  the  amount  insured,  although  the 
debt  is  paid,  (o)  In  this  country,  wager  contracts  are  forbidden 
entirely  in  some  of  our  States,  in  others  on  particular  subjects, 
and  in  others  not  at  all.  If,  therefore,  the  English  doctrine  be 
assented  to,  that  a  contract  of  life  insurance  is  not  a  contract  of 
indemnity,  it  would  foUow,  that  in  those  States  where  wager 
contracts  are  not  forbidden  at  all,  or  are  not  forbidden  on  the 
subject  of  insurance,  no  interest  need  be  shown,  (p) 

( ;')  Reed    v.    Royal    Exch.  Ass.   Co.  tended,  when  it  was  procured,  to  get  the 

Peakes  Ad.  Cas.  70  ;  St.  John  v.  Ameri-  henefit  of  it  by  a.ssip;nment  or  otherwise, 

can  Ins.  Co.  2  J)uer,  429.  it  was  the  policy  of  that  other  person,  and 

{k)  Lord  V.  Dall,  12  Mass.  118.  void,  being  an  evasion  of  the  statute.     A 

(Ij  Loomis  II.  Eagle  Ins.  Co.  6  Gray,  doubt  was  expressed  on  this  point  by  the 

396  ;  Mitchell  v.  Union  Ins.  Co.  4a  Me.  court  in  banc,  but  no  decision  was  given. 

104.     Contra,  Halford  y.  Kymer,  10  B.  &  1  M.  &  W.  32.     See  also.  Shilling  v.  Ac- 

C.  724.  cidental  Death  Ins.  Co.  2  H.  &  N.  42,  40 

(»i)  Hoyt  V.  N.  Y.  Ins.   Co.   3  Bosw.  Eng.  L.  &  Eq.  465. 

440.  (o)  Dalby  w.  India  Ass.  Co.  15  C.  B. 

(n)   14  Geo.  3,  e.  48.      In  Wainewright  365,  28  Eng.  L   &  Eq.  312  ;  Law  v.  LoD 

t>.  Bland,  I  Moody  &  B.  481,  Lord  Abin-  don   Life  Policy  Co.   1   Kay  &  J.  223, 

per, C.B., instructed thejury,thatalthough  These  cases  overrule  Godsall  u.  Boldcro, 

the  policy  on  its  face  appeared  to  have  been  9  East,  72,  and  other  eases  which  follow- 

obtainod   by   tlie   life-assured,    if  in  fact  edit.     See  1 8  London  Jurist,  485 ;  19  id. 

another  person,  not  interested  in  his  life,  37  ;  39  London  Law  Mag.  202, 

found  tlie  funds  for  the  premiums,  and  in-  {p)  See  Loomis  u.  Eagle  Ins,   Co    6 
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Our  American  policies  now  frequently  contain  a  clause,  re- 
quiring a  creditor,  who  is  insured  upon  the  life  of  his  debtor,  to 
transfer,  on  payment  of  a  loss,  an  equal  amount  of  the  debt,  (q) 

A  more  difficult  question  of  this  Itind  arises  thus.  If  the  life 
of  a  debtor  is  insured  by  his  creditor,  and  the  debtor  dies,  and 
the  insurers  pay  to  the  creditor  that  which  is  equal  to  the  debt, 
or  to  a  part  of  it,  is  this  a  payment  either  total  or  partial  of  the 
debt,  of  which  the  legal  representatives  of  the  debtor  may  take 
advantage,  and  to  the  extent  of  the  payment  resist  the  claim 
of  the  creditor  on  them.  We  should  say,  that  whether  the  whole 
claim  passed  over  by  subrogation  to  the  insurers  or  not,  such 
payment  would  be  no  defence  whatever  to  a  claim  by  them 
against  the  representatives  of  the  debtor,  and  there  is  authority 
to  this  effect,  (r)  Of  the  operation  of  the  recent  rule  upon  this 
question  there  might  be  some  doubt.  But  if  the  reason  of  it 
were  logically  carried  out,  it  would  certainly  seem,  that  the  cred- 
itor may  retain,  not  only  the  whole  payment,  which  he  receives 
from  the  insurers,  but  the  whole  of  his  claim  against  the  repre- 
sentatives of  the  debtor. 

Where  the  death  of  the  life-insured  was  caused  by  a  third 
party,  who  was  a  stranger  to  the  contract,  and  the  insurers  paid 
the  loss,  and  brought  an  action  against  this  third  party,  it  was 
held,  that  the  action  could  not  be  sustained  on  account  of  the 
want  of  any  privity  between  the  parties,  (s) 

If  a  wife  is  considered  as  a  feme  sole  by  the  law  of  the  State 


Gray,  396  ;  Miller  v.  Eagle  Ins.  Co.  2  E.  Craig  v.  Murg.ah-oyd,  4  Yeates,  169,  cited 
D.  Smith,  268  ;  Trenton  Ins.  Co. !).  John-  in  the  notes  of  the  American  Edition  to 
son,  4  N.  J.  .576,  decided  in  New  Jersey,  Godsall  v.  Boldero,  in  Smith's  Leading 
in  which  State  all  wagers  are  not  contrary  Cases,  as  confirmatory  of  that  case,  in- 
to Law.  In  Ruse  v.  Mut.  Benefit  Ins.  reived  a  marine  and  not  a  life  insurance. 
Co.  26  Barb.  556,  561,  it  is  said  :  "  We  In  New  York,  on  the  contrary,  it  is  held, 
think  that  the  plaintiff's  application  in  that  where  a  debtor  procures  an  insurance 
writing  for  the  insurance,  which  was  ac-  on  his  life  and  assigns  the  policy,  the 
cepted  by  the  defendants,  and  in  which  right  of  tlie  assignee  to  demand  and  en- 
the  plaintiff  stated  that  ho  had  an  interest  force  the  stipulated  payment  is  no  more 
in  the  life  of  Bugbee  (the  life-insured),  to  liable  to  doubt  or  dispute  than  that  of  an 
the  full  amount  of  the  sum  of  $2,000,  suf-  executor  or  administrator.  St.  John  v. 
ficient  proof  of  such  interest  as  between  American  Ins.  Co.  2  Duer,  419. 
the  parties,  if  any  proof  of  interest  was  (q)  Cutler  v.  Rand,  8  Cush.  89. 
necessary."  In  Bevin  v.  Conn.  Ins.  Co.  (r)  Humphrey  v.  Ai-abin,  Lloyd  & 
23  Conn.  244,  there  is  a  dictum  to  the  ef-  Goold's  Cas.  temp.  Plunkett,  318.  See 
feet  that  the  English  statutes  are  but  dec-  also  Henson  v.  Blackwell,  4  Hare,  434. 
larations  of  the  common  law,  and  that  a  (s)  Conn.  Ins.  Co.  o.  N.  Y.  &  New 
life  policy  is   a   contract  of   indemnity.  Haven  R.  Co.  25  Conn.  265. 
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wherein  the  policy  was  made,  and  she  causes  herself  to  oe  in- 
sured on  the  life  of  her  husband,  the  policy  is  entirely  beyond 
his  reach,  not  only  so  far  that  he  cannot  transfer  or  cancel  it,  but 
it  cannot  be  impeached  by  proof,  derived  from  his  own  declara- 
tions, that  his  statements  in  regard  to  his  health,  made  at  the 
time  of  the  insurance,  were  misrepresentations,  (t). 


SECTION    III. 

OF   ASSIGNMENT   AND   TRAJSfSFEK. 

Life  policies  are  very  frequently  assigned ;  and  many  are 
made  for  the  purpose  of  assignment,  to  enable  the  insured 
thereby  to  give  security  to  his  creditor,  (u)  and  the  assignee 
recovers  the  whole  amount  insured,  and  not  merely  the  consid- 
eration for  the  assignment,  (v  )  Policies  usually  contain  rules 
and  provisions  respecting  assignment,  and  they  are  binding  on 
the  parties  to  the  contract.  If,  therefore,  these  make  an  assign- 
ment of  the  policy  a  discharge  of  the  insurers,  an  assignment 
would  have  this  effect,  (lo)  Notice  and  assent  are  usually  requir- 
ed to  give  effect  to  an  assignment ;  but  any  such  requirement 
would  be  construed  the  more  strictly  against  the  insurers,  be- 
cause, as  has  been  said  by  a  court,  all  the  reasons  which  require 


(i)  Fraternal  Ins.  Co.  v.  Applegatc,  7  (v)  St.  John    v.  American  Ins.  Co.  2 

Ohio  State,  292.     In  Rison  k.  Wilkcrson,  Duer,  419,  3  Kern.  31. 

3  Sneed,  565,  where  a   statute   provided  («•)  In  N.  Y.  Ins.  Co.  v.  Flack,  3  Md. 

that  any  husband  might  ettect  insurance  341,  by  the  terms  of  a  life  insurance  policy, 

on  his  own  life,  and  the  same  shall  in  all  the  company  a{;reed  with  "the    assured, 

cases  enure  to  the  benefit  of  liis  widow  arid  his  executors,  administrators, "  to  pay  the 

heirs,  without  in  any  manner  being  subject  amount   to    his  "  legal    representatives," 

to  the  debts  of  tlie  husband,  it  was  held,  after  duo  notice  and  proof  of  death,  and 

that  this  did  not  prevent  the  husband,  wlio  at  the  foot  of  the  policy  were  these  words  : 

had  insured  his  own  life,  without  saying  "  N.  B.     If  assigned,  notice  to  be  given  to 

for   whose    benefit,   from    assigning"  the  the  company,"  it  was  held,  that  the  piovi- 

policy.  sion  to  pay  to  the  "  legal  representative," 

(u)  Achley  v.  Ashley,  3  Sim.  Ch.  149 ;  was  designed  to  apply  to  a  case  where  the 

Godsall  0.  Webb,  2  Keen,  99  ;  Barber  v.  party  died  without  having  previously  as- 

Butchcr,  8  Q.  B.  863 ;  N.  Y.  Ins.  Co.  v.  signed,  and  was  not  to  be  construed  as  in 

Flack,  3  Md.  341.  any  sense  limiting  the  power  of  assign- 


ment. 


VOL.  IT 
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the  assent  of  underwriters  to  make  assignments  of  fire  policies 
valid,  do  not  apply  to  life  policies,  {x) 

In  life  policies,  there  is  sometimes  a  clause  to  the  effect,  that 
an  assignment,  duly  notified  and  assented  to,  shall  protect  the 
assignee  against  acts  of  the  insured  which  would  have  discharged 
the  insurers  had  the  policy  remained  in  the  hands  of  the 
insured,  (y)  It  has  been  held,  that  without  such  express  provi- 
sion, whatever  would  be  a  forfeiture  of  the  policy  if  it  remained 
in  the  hands  of  the  insured,  would  operate  equally  after  the 
assignment,  (z) 

A  delivery  and  deposit  of  the  policy  for  the  purpose  of  an 
assignment,  would  operate  as  such  without  any  writing,  (a) 
But  indorsement  on  the  policy,  with  notice  to  the  insurers,  has 
not  the  effect  of  an  assignment,  so  long  as  the  poUcy  remains  in 
the  possession  of  the  insured ;  because  delivery  of  the  policy  is 
requisite,  (b)  This  however  is  not  necessary,  where  the  assign- 
ment is  by  a  separate  deed,  which  deed  is  delivered,  (c)  And 
a  mere  promise  to  assign,  founded  on  a  valuable  consideration, 
might  be  good  against  the  insured,  and  perhaps  against  his 
assignee  in  bankruptcy,  {d)  Any  such  promise  would  be 
strengthened  by  notice  to  the  insurers,  and  assent  by  them. 

From  some  cases  it  might  be  inferred,  that  life  insurers  have 
no  delectus personarum,  or  rather,  that  this  right  has  less  force  with 
them  than  with  marine  or  fire  insurers.  If  this  be  so,  the  prin- 
cipal reason  for  holding  insurers  discharged  by  an  assignment 

(x)  New  York  Ins.  Co.  c.  Flack,  3  Mtl.         (c)    Fortcscue  v.  Bamett,   3  Mylne  & 

341.  K.  36. 

(y)  Cook  r.  Blnck,  1  Hare,  390 ;  Moore         (</)  Til.bits  v.  George,  5  A.  &  E.  107. 

V.  Woolsuy,  4  Kills  &  B.  243,  28  Eng.  L.  See  Williams  v.  Thorp,  2  Sim.  2.>7  ;  Gib- 

&  Eq.  25.5.  son  r.  Overbmy,  7  M.  &  W.  557.     It  is 

{z)    Amicable    Society    v.    Bollanil,    4  held    in    Louisiana,    that    one    who    has 

Bli;;h,  N.  s.  194.  effected  insurance  on  his  life,  may  assign 

(a)  7«  rr-  Styan,  I  Pliillins,  Ch.  105;  the  policy,  or  a  part  of  it,  to  a  bona  fide 
Cook  V.  Black,  1  Hare,  3U() ;  :\l(H>re  v.  creditor;  but  such  assignment  will  be 
Woolsey,  4  Ellis  &  B  243,  28  Eng.  L.  &  without  effect  as  to  third  persons,  creditors 
Ei|.  248;  Wells  v.  Arclicr,  10  S.  &  K.  of  the  insured,  where  there  was  no  proof 
412;  Harrison  y.  McConkcy,  1  Md.  Ch.  of  notice  to  the  assurers  before  the  death 
34;  N.  Y.  Ins.  Co.  v.  Flai-k,  3  M.l.  :UI.  of  tlie  assured,  nor  of  the  acceptance  of 
The  voluntary  paynictjt  of  prcniiuras  on  the  assignment  by  the  transferee  before 
a  policy  of  life  in.suratice,  gives  to  the  that  date,  and  the  policy  remained  in  the 
payer  no  interest  in  the  policy.  Burridge  possession  of  the  assignor.  Succession 
V.  Row,  1  Yonnge  &  C,  Ch.  183.  of  Risley,  11  Rob.  La.  298 

(b)  Palmer  «.  Merrill,  6  Cush.  282. 
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without  their  leave,  in  the  absence  of  all  provisions  about  it, 
would  not  apply  to  life  policies,  (e) 


SECTION    IV. 

OP   THE   TIME   -WHEN   A  POLICY   ATTACHES   OR   TERMINATES. 

It  would  seem  that  a  policy  may  take  efFect,  if  the  bargain  be 
completely  made,  although  before  any  delivery  of  it  the  life- 
insured  has  died,  and  delivery  was  withheld  in  consequence. 
It  need  not  be  added,  that  the  evidence  must  be  very  clear,  and 
the  circumstances  very  strong,  to  give  effect  to  such  a  policy.  (/) 

English  life  policies  are  sometimes  made  for  a  short  time  — 
perhaps  a  single  year,  —  with  a  right  of  renewal.  In  this  country, 
such  a  provision  is  certainly  not  common.  In  an  English  case, 
where  the  original  insurance  for  a  year  expired  on  the  24th  of 
February,  and  the  insured  had  the  right  of  renewal  for  another 
year,  and  on  the  following  4th  of  May  he  died,  and  in  ignorance 
of  this  fact  application  for  a  renewal  was  made  by  his  represent- 


(e)  See  N.  Y.  Ins.  Co.  v.  Flack,  3  Md. 
341.     Ellis  on  Life  Ins.  552,  553. 

(/)  The  case  of  the  Kentucky  Mut. 
Ins.  Co.  V.  Jenks,  5  Port.  Ind.  96,  is  of 
much  interest  on  this  subject.  On  the 
27th  of  September,  1850,  Jenks,  of  Lafay- 
ette Co.  being  then  in  good  health,  com- 
pleted an  application  to  the  Kentucky 
Insurance  Company  for  an  insurance  of 
$1,500  on  his  life,  for  the  benefit  of  his 
wife.  The  company's  agent  at  Lafayette 
on  that  day  mailed  the  application  to  the 
company.  The  application  was  duly  ap- 
proved, and  a  policy  was  issued  thereon 
and  mailed  to  the  agent  on  the  2d  of  Oc- 
tober, 1850.  It  insured  the  life  of  J.  in 
the  sum  of  1,500  dollars,  for  five  years 
from  date,  for  the  benefit  of  liis  wife.  The 
policy  was  received  by  the  agent  on  the 
5th  of  October,  1850.  On  the  29th  Sep- 
tember, 1830,  J.  was  taken  sick,  and 
lingering  until  the  4th  October  following, 
died.  On  the  receipt  of  the  policy  (J. 
being  dead),  the  agent  immediately  re- 
turned it  by  mail  to  the  company.  While 
the  treaty  for  insurance  was  pending,  and 


before  J.'s  application  was  completed,  the 
company  agreed  to  take  the  tirst  year's 
premium  iu  an  advertisement  of  their 
agency,  for  six  months,  in  J.'s  newspapoi", 
at  Lafayette ;  and  accordingly  the  agent, 
in  August,  1850,  furnished  to  J.  the  adver- 
tisement, wliich  was  published  in  the  paper 
continuously  thereafter,  as  directed  by  the 
agent,  for  six  months.  The  price  of  the 
advertisement  fell  short  of  the  first  year's 
premium  45  cents.  This  was  a  bill  in 
chancery  by  J.'s  widow,  praying  discovery 
of  the  entries  upon  the  company's  books, 
&c.,  and  that  the  original  application  for 
the  insurance,  and  the  original  policy  issued 
thereon,  should  be  produced,  &c. ;  that  an 
account  should  be  taken,  &c.  ;  and  for 
general  relief.  And  it  was  held,  tliat  the 
contract  of  insurance  was,  at  least,  com- 
plete on  the  2d  of  October,  1850,  ivhen 
J.'s  application  was  approved,  and  the 
policy  was  mailed  to  him  ;  and  that  there 
was  weighty  authority  that  the  acceptance 
related  back  to  the  period  when  J.  com- 
pleted his  application. 
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tatives  and  assented  to  by  the  insurers  On  the  31st  of  May,  the 
insurers  were  held  liable,  (g-)  In  the  renewed  insurance  no  time 
was  stated  for  the  beginning  or  the  termination  of  the  policy. 

All  life  policies  are  of  course  terminated  by  the  death  of  the 
life-insured.  But  it  is  sometimes  difficult  to  determine  the  time 
of  his  death,  or  whether  he  died  while  it  covered  his  life  or  after 
it  had  expired.  The  burden  of  proof  is  necessarily  upon  the 
representatives  of  the  insured,  to  show  that  the  death  occurred 
within  the  policy,  [h)  Undoubtedly,  after  a  certain  period  of 
absence  and  silence,  there  arises  by  the  common  law  of  England 
and  of  this  country,  a  presumption  of  death ;  or  to  speak  more 
accurately,  the  presumption  of  life  ceases.  This  period  is  very 
generally  said  to  be  seven  years  ;  {i)  and  this  is  adopted  in  the 
legislation  of  some  States,  {j)  It  must  remain  true,  however, 
that  when  a  party  rests  his  case  upon  the  fact  of  death,  he 
must  satisfy  the  jury  of  that  fact  by  relevant  and  admissible 
evidence,  strengthened  by  whatever  presumptions  the  law  would 
make  ;  and  we  should  have  no  doubt  that  proof  as  to  the  health 
and  strength  or  habits  of  the  person,  or  his  probable  place,  or 
exposure  to  peril,  would  come  in  as  a  part  of  this  evidence. 

The  presumption  of  life  after  seven  years  of  absence  and  si- 


(g)  Philaclelphm  Life  Ins.  Co.  v.  Amer-  arises.  2  Stark.  Ev.  457 ;  Doe  v.  Jesson, 
icaii  Life  Ins.  Co.  23  Penn.  State,  6.'>.  6  East,  8.5.  But  this  presumption  may 
Tlie  second  policy  contained  a  statement,  bo  rebutted  by  counter-evidence,  Hope- 
that  if  the  declaration  made  liy  tlie  sccrc-  well  i\  Oe  Pinna,  2  Camp.  11.3,  or  by  a 
tary  of  the  company  obtainini;  the  rein-  conflictin;,'  presumption.  The  King  v. 
furance,  was  false,  tlie  policy  should  be  Twyning,  2  B.  &  Aid.  386.  This  pre- 
void.  This  declaration  stated,  that  the  sumption  is  <:jreatlystrenj^thened,  when  the 
secretary  believed  the  aije  of  the  life-in-  departu)-e  of  an  individual  was  fi-om  his 
sured  did  not  exce'd  thirty  years,  and  native  placi',  the  scat  of  bi.-i  ancestors,  and 
that  "  he  is  now  in  i^riod  health."  This  the  home  of  his  brothers  and  sisters  and 
declaration  was  darcil  .May  .31.  See  also,  family  connexions  ;  and  still  further,  where 
Foster  V.  Mentor  Life  Ins.  3  Ellis  &B.  48,  it  was  to  enter  upon  the  perilous  employ- 
24  Ens  L.  &  Eq.  103.  ment  of  a  seafarins  life,  and  when  he  has 

(h)  S"c  Lockyer  v.  Offley,  1  T.  R.  260,  not  been  hoard  of,  by  those  who  would  be 

Wltles,  J.  most  likely  to  know  of  him,  for  upwards 

(i)  In  Loring  v.  Steineman,  1  Met.  211,  of  thirty  years."     See  also,  MeCartee  v. 

Shiiio,  C.  J.,  said  :  "  The  only  remaining  Camel,  1  Barb.  Ch.  455  ;   Smith  v.  Knowl- 

question  is  a  question    of   fact  upon  the  ton,  11  N.  H.  196;  Gofer  v.   Flanagan,  1 

evidence.     It  is  a  well-settled  rale  of  law,  Kelly,  53S.     This  presumption  does  not 

that  upon   a  person's    leaving    his    usual  arise  where  the  party,  when  last  hoard  from, 

home  and  place  of  residence  for  temporary  hadafixed  andknownresideneeinaforeign 

purposes  of  busiii|'ss  or  pleasure,  and  not  country.     MeCartee  v.  Camel,  supra.     In 

being  hoard  of,  or  known  to  be  living,  for  re  Creed,  1  Drury,  Ch.  2.35. 
the  term  of  seven  years,  the  presumption         (j)  See  2  N.  Y.  Rev.  Stats,  c.  34,  §  6. 
ot  life  then  ceases,  and  that  of  his  death 
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lence,  ceases,  but  it  is  not  replaced  by  a  presumption  that  death 
occurred  at  any  one  time  more  than  another.  It  has  been  said 
that  the  presumption  of  life  continues  to  the  end  of  seven  years, 
and  then  only  gives  way  to  a  presumption  of  death ;  and  that 
this  is  therefore  a  presumption  of  death  at  the  end  of  this  pe- 
riod, (k)  We  think  the  rule  must  be,  that  if  a  plaintiff's  case 
depends  upon  a  certain  time  within  the  'seven  years,  he  must 
make  out  his  case  by  proof  attaching  to  that  time ;  and  as  Lord 
Denman  has  said,  "  Of  all  the  points  of  time  the  last  day  is 
the  most  improbable,  and  most  inconsistent  with  the  ground  of 
presuming  the  fact  of  his  death.  (/) 

By  the  civU  law,  where  two  persons  perish  by  the  same  calam- 
ity, there  are  certain  presumptions  based  upon  the  age  and  sex 
of  the  parties,  as  to  which  survived  the  other.  But  these  pre- 
sumptions have  not  been  adopted  in  England  and  this  coun- 
try, (m) 

Notice  and  proof  of  the  death  would  be  sufficient  to  establish 
a  claim  on  the  insurers.  And  although  the  insurers  have  a 
usage  in  this  respect,  it  is  not  binding  unless  it  was  known  to 
the  insured,  and  by-laws  respecting  it  can  have  no  effect  un- 
less they  form  a  part  of  the  policy,  (n) 


(k)  Smith  ti.  Knowlton,  11  N.  H.  196  ; 
Burr  V.  Sim,  4  Wliart.  150;  Bradley  v. 
Bradley,  id.  173;  Tilly  v.  Tilly,  2  Bland, 
Ch.  445. 

(/)  In  Knipht  v.  Nepean,  5  B.  &  Ad. 
86,  2  M.  &  W.  894,  913.  See  also.  The 
King  V.  Harborne,  2  A.  &  E.  540  ;  In  re 
Creed,  1  Drury,  Ch.  235.  The  English 
doctrine  is  held  in  New  York.  MeCartee 
V.  Camel,  1  Barb.  Ch.  462.  See  also,  Pat- 
terson w.  Black,  Park  on  Ins.  579  (6th  ed.). 

(m)  See  1  Greenl.  Ev.  ^  29.  In  Rex 
V.  Hay,  1  W.  Bl.  640,  where  a  man,  his 
wife  and  daughter,  set  sail  in  a  vessel  which 
was  never  heard  of  afterwards,  and  it  be- 
came important  to  ascertain  wliich  perish- 
ed last,  a  compromise  was  effected  on  the 
recommendation  of  Lord  Mansfield,  who 
said  there  was  no  legal  principle  on  which 
he  could  decide  the  case.  2  Phillira,  268, 
Q.  See  also  Mason  v.  Mason,  1  Meriv. 
308.  In  some  cases,  the  comparative  age, 
Vealth,  strength  and  experience  of  the  par- 
ties, havi  been  regarded  as  sufficient  to 


furnish  presumptions  of  survivorship. 
Silliek  V.  Booth,  1  Younge  &  C.  Ch.  121 ; 
Cove  !'.  I>oach,  8  Met.  375.  And  where 
these  furnish  no  decisive  tests,  the  pre- 
sumption that  both  died  at  the  same  time 
has  been  adopted.  Taylor  v.  Diplock,  2 
Phillim.  261  ;  Selwyn's  Case,  3  Hagg.  Ec. 
748;  Coye  v.  Leacli,  8  Mot.  371 ;  Moeh- 
ring  V.  Mitchell,  1  Barb.  Ch.  264.  But 
by  this  is  meant  probably  no  more  than 
that,  as  it  is  impossible  to  say  which  of  two 
persons  died  first,  the  effect  is  the  same  as 
if  they  had  died  together.  And  then  the 
party  on  whom  is  the  burden  of  proof,  of 
course  fails.  Underwood  v.  Wing,  4  De 
G.  M.  &  G.  633,  31  Eng.  L.  &  Eq.  293; 
Wing  V.  Angrave,  8  H.  L.  Cas.  183. 

(n)  Taylor  v.  Mtna.  Life  Ins.  Co.  13 
Gray,  434.  In  this  case  it  was  held,  that 
in  the  absence  of  such  usage  known  to  the 
insured,  a  physician's  certificate  of  the 
death  was  not  an  essential  part  of  the 
proof. 
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SECTION    V. 


OF   THE    PEEMIUM. 


This  is  usually  paid  in  money,  or  by  a  note  at  once,  if  the 
insurance  be  for  a  year  or  less.  If  for  more  than  a  year,  it  is 
usually  payable  annually ;  and  it  is  common  to  permit  the  an- 
nual payment  to  be  made  quarterly,  with  interest  from  the  day 
when  the  annual  premium  became  due.  (o)  In  any  case,  un- 
paid premiums,  whether  notes  have  been  given  or  not,  would 
be  deducted  from  a  loss. 

There  is  a  very  great  diversity  among  life  insurance  compa- 
nies in  respect  to  the  payment  of  their  premiums.  On  the  one 
hand,  they  desire  to  make  their  premiums  secure,  because  they 
constitute  the  fund  on  which  rests  the  ability  of  the  insurers  to 
pay  for  their  losses.  On  the  other  hand,  they  desire  to  increase 
their  business,  by  making  the  payments  of  the  premium  as  con- 
venient and  agreeable  to  the  insured,  as  they  can  with  safety. 


(o)  In  Buckbee  i-.  TJnited  Stales  Insur- 
ance Co.  18  Barb.  541,  a  poli<-y  (jf  life  in- 
surance contained  a  provision,  that  in  case 
the  quarterly  premiums  should  not  be  ]iaid 
on  the  days  specified,  tlie  j^olicy  should  be 
void;  but  that  in  such  ea^e  it  mij^ht  be 
renewed,  at  any  time,  on  the  production 
of  satisfnetory  evidence  as  to  the  health  of 
the  insured,  and  payment  of  back  pre- 
miums, &c.  The  premium  duo  on  the 
10th  December,  1851,  was  not  paid  until 
the  16tli,  when  it  was  received  by  the  in- 
surers, without  objection,  and  entered  to 
the  credit  of  the  policy,  and  a  receipt 
given  for  it.  No  eviilence  was  produced 
in  respect  to  the  health  of  the  insured,  and 
none  was  required.  The  insured  was,  in 
fact,  sick  at  the  time,  and  died  on  the  19th 
January,  1852,  of  the  disease  under  which 
he  was  then  laboring.  It  appeared  that 
it  had  not  been  the  practice  of  the  insurers 
to  exact  prompt  payment  of  the  premiums, 
when  due,  but  they  had  allowed  the  same 
to  lie  over  several  days,  and  then  accepted 
them,  without  objection.     Held,  that  the 


conduct  of  the  insurers  had  been  snch  as 
to  amount  to  a  waiver  of  a  literal  com- 
pliance with  the  condition  as  to  punctual 
payment;  and  that  the  policy  not  having 
lapsed  or  become  void,  did  not  require  re- 
newal upon  a  disclosure  of  the  state  of  the 
insured's  health,  within  the  meaning  of 
that  condition.  Held  also,  that  such  waiver 
restored  the  policy  to  the  same  condition 
in  which  it  would  have  been  had  the  pre- 
mium been  paid  on  the  precise  day  when 
it  fell  due.  In  Ruse  v.  Mut.  Ins.  Co.  26 
Barb.  556,  the  insurance  was  for  life,  sub- 
ject to  be  defeated  by  the  non-payment  of 
the  annual  premium.  A  prospectus  of  the 
company  contained  the  clause,  "  Every 
precaution  is  taken  to  prevent  a  forfeiture 
of  tlie  jjolicy.  A  party  neglecting  to  settle 
his  annual  premium  within  thirty  days  af- 
ter it  is  due,  forfeits  the  interest  in  the 
policy."  Held,  that  this  was  a  waiver  of 
the  condition  in  the  policy,  and  that  if  the 
insured  died  before  the  thirty  days  Iiad  ex- 
]iired,  the  party  in  interest  might  pay  tire 
premium. 
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These  two  purposes  are  obviously  antagonistic ;  and  insurance 
companies  endeavor  to  reconcile  them  as  best  they  can.  And 
provision  is  often  made  by  paying  part  of  the  premium  in 
money  and  part  in  notes,  (p)  '  The  safest  way  for  companies  is 
of  course  to  require  payment  of  the  whole  in  cash  as  soon  as  it 
is  due.  But  this  is  also  the  harshest  way  of  deaUng  with  the 
insured.  It  is  however  certain  that  every  quahfication  of  this 
rule  is,  nearly  to  its  extent  as  a  qualification,  a  diminution  of 
the  security  of  the  company.  There  may  be  one  exception  to 
this  rule.  It  is,  when  permission  is  given  as  it  frequently  is  to 
let  an  amount  of  premium  remain  as  the  debt  of  the  insured,  not 
exceeding  one-third  or  perhaps  one-half  of  the  whole  amount 
which  the  insured  has  previously  paid  in  cash.  For  this  debt 
is  secured  by  the  policy  itself,  and  it  would  be  deducted  from 
any  payment  of  a  loss ;  and  it  may  be  supposed,  where  compa- 
nies are  tolerably  well  conducted,  that  any  policy  is  worth  to 
them  as  much  aa  one-third  or  one-half  of  what  they  have  actu- 
ally received  upon  it. 

If  the  policy  provides,  that  the  risk  shall  terminate  in  case  the 
premium  charged  shall  not  be  paid  in  advance  on  or  before  the 
day  at  noon  on  which  the  same  shall  become  due  and  payable, 
and  the  day  of  payment  falls  on  Sunday,  the  premium  is  not 
payable  until  Monday,  although  the  assured  dies  on  Sunday 
afternoon,  (q) 

All  life  policies  contain  a  provision  that  they  shall  expire,  if 
premiums  are  not  paid  at  the  times  and  in  the  manner  required 
by  their  rules.  But  these  requirements  may  always  be  waived. 
The  reception  of  a  promissory  note,  would  certainly  be  a  waiv- 
er, and  an  agreement  in  good  faith  between  the  insured  and  an 
insurance  agent,  that  the  agent  shall  be  personally  responsible 
to  the  insurers  for  the  premiums,  and  that  the  insured  should 
be  the  debtor  not  of  the  insurers  but  of  their  agent,  has  been 
held  to  be  a  payment  of  the  premiums,  (r)  Where  an  agent  of 
an  insurance  company  was  instructed  that  the  premium  must  be 


(p)  Insurance  Co.  v.  Jarvis,  22  Conn.         (r)  Sheldon  v.  Conn.  Ins.  Co.  25  Cone. 
133/  207  ;  Bouton  v.  Am.  Ins.  Co.  id.  542. 

{q)  Hammond  v.  American  Ins.  Co.  10 
Gray,  306 
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renewed  within  fifteen  days  from  the  time  of  its  becoming  due, 
and  that  if  not  paid  within  that  time  notice  must  be  given,  and 
if  not  given  his  account  would  be  debited  for  the  amount ;  and 
accordingly  in  a  case  where  the  agent  did  not  receive  the  pre- 
mium until  after  the  expiration  of  the  fifteen  days,  and  not 
having  given  notice  to  the  insurers,  was  debited  with  the 
amount,  and  the  premium  was  marked  on  their  books  as  paid 
on  the  expkation  of  the  fifteen  days,  it  was  held,  that  he  had  no 
autnority  to  receive  it  when  he  did,  and  that  the  insurers  were 
not  liable,  (s) 

The  utmost  care  is  always  requisite  on  the  part  of  the  insured 
to  pay  his  premium  when  it  is  due ;  and  many  policies  are 
avoided,  by  negligence  in  this  respect.  It  is  not  however  un- 
usual, for  insurers  to  accept  and  treat  as  a  regular  payment,  a 
premium  offered  to  them  a  few  days  after  it  fell  due,  if  they  are 
satisfied  that  no  change  whatever  in  the  risk  had  occurred  in 
the  mean  time.  But  this  they  are  not  bound  to  do.  It  is  al- 
ways an  indulgence ;  and  ought  not  to  be  acted  on  as  a  proba- 
bility because  it  is  never  a  right. 

Policies  sometimes  expressly  aUow  a  certain  number  of  days 
for  the  payment  of  the, premium,  after  it  has  fallen  due.  Then 
it  would  seem  that  such  premium  might  be  paid  within  that 
number  of  days,  by  the  representatives  of  the  insured,  although 
he  had  died  within  those  days,  (t)  It  would  also  seem  however 
from  the  cases,  that  the  language  of  the  policy  on  this  subject 
would  prevent  any  payment  after  the  death  of  the  life-insured 
from  sustaining  the  liability  of  the  insurers,  if  the  policy  indi- 
cated their  intention,  that  the  payment  must  be  made  by  the 
life-insured  personally,  and  therefore  while  living,  (m) 

(s)  Accy  V.  Fernie,  7  M.  &  W.  151.  tlic  premium  may  be  paid,  after  it  becomes 
(t)  M'Donnell  v.  Carr,  Hayes  &  Jones  due,  and  they  are  not  referred  to  in  the 
(Irisli),  ase.  But  see  Mutual  Ins.  Co.  u.  policy  so  as  to  become  a  part  of  the  con- 
Ruse,  8  Ga.  545.  tract,  the  life  insured  dying  after  the  pre- 
(i()  Ward  «.  Blunt,  12  East,  183.  See  miura  becomes  due,  the  executors  cannot, 
also  Pritchard  v.  Merchants  Ass.  Soc.  3  by  a  tender  thereof  within  the  time  allowed 
C.  B.,  N.  s.  622.  Where  the  printed  pro-  by  the  ]iroposals,  recover  on  the  policy, 
posals  allow  a  certain  time  within  which  Mutual  Ins.  Co.  v.  Ruse,  8  Ga.  545. 
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CHAPTER  I. 

CONSTRXJCTION  AND   INTERPRETATION   OF   CONTRACTS,  (a) 

Sect.  I.  —  General  Purpose   and  Principles   of  Construction. 

The  importance  of  a  just  and  rational  construction  of  every 
contract  and  every  instrument,  is  obvious.  But  the  importance 
of  having  this  construction  regulated  by  law,  guided  always  by 
distinct  principles,  and  in  this  way  made  uniform  in  practice, 


(a)  The  terms  "interpretation"  and 
"  conatmction  "  are  used  interchangeably 
by  writers  upon  the  law.  A  distinction 
has  been  talcen  between  tliem  by  Dr.  Lie- 
ber,  in  his  work  upon  "  Legal  and  Politi- 
cal Hermeneutics."  Interpretation  as  de- 
fined by  him  is  "  the  art  of  finding  out  the 
true  sense  of  any  form  of  words ;  that  is, 
the  sense  which  their  author  intended  ; 
and  of  enabling  others  to  derive  from 
tliera  the  same  idea  which  the  author  in- 
tended to  convey."  On  the  other  hand, 
"  construction  is  the  drawing  of  conclu- 
sions respecting  subjects  that  lie  beyond 
the  direct  expression  or  the  text  —  conclu- 
sions whicli  are  in  the  spirit,  though  not 
witliin  the  letter  of  tlie  text."  See  Legal 
and  Political  Hermeneutics,  ch.  1 ,  sec.  8 ; 
ch.  3,  sec.  2  ;  ch.  4  and  ch.  5.  Inlerprtta- 
tion  pi'operly  precedes  construction,  but  it 
does  not  go  beyond  the  written  text.  Con- 
struction  takes  place,  where  texts  to  he  in- 
terpreted and  construed,  are  to  be  recon- 
ciled with  the  rules  of  law,  or  with  com- 


pacts or  constitutions  of  superior  authority 
or  where  we  reason  from  the  aim  or  object 
of  an  instrument,  or  determine  its  applica- 
tion to  cases  unforeseen  and  unprovided 
for.  The  doctrine  of  c;/  pres  belongs  to 
construction.  Rules  of  interpretation  and 
construction  should  also  be  carefully  dis- 
tinguished from  rules  of  law.  See  the 
able  note  of  Mr.  Preston,  in  his  edition  of 
Sheppard's  Touchstone,  p.  88 ;  also  per 
Parke  and  Rolfe,  BB.,  in  Keightley  v. 
Watson,  3  Exch.  716,  quoted  ante,  vol. 
1,  pp.  17,  18.  It  is  to  be  observed,  also, 
"  that  when  a  general  principle,  for  tlie 
construction  of  an  instrument  is  laid  down, 
the  court  will  not  bo  restrained  from  mak- 
ing their  own  application  of  that  principle, 
because  there  are  cases  in  which  it  may 
have  been  applied  in  a  different  manner." 
Per  Lord  Eldon,  C.  J.,  in  Brownine:  v. 
"Wright,  2  B.  &  P.  24.  And  see,  to  the 
same  effect,  the  remarks  of  Lord  Kenyan, 
in  Walpole  o.  Cholmondeley,  7  T.  R. 
148. 

f461) 
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may  not  be  so  obvious,  although  we  think  it  as  certain  and  as 
great.  If  any  one  contract  is  properly  construed,  justice  is  done 
to  the  parties  directly  interested  therein.  But  the  rectitude, 
consistency,  and  uniformity  of  aU  construction,  enables  all 
parties  to  do  justice  to  themselves.  For  then  all  parties,  be- 
fore they  enter  into  conti-acts,  or  make  or  accept  instruments, 
may  know  the  force  and  effect  of  the  words  they  employ,  of 
the  precautions  they  use,  and  of  the  provisions  which  they 
make  in  their  own  behalf,  or  permit  to  be  made  by  other 
parties. 

It  is  obvious,  that  this  consistency  and  uniformity  of  con- 
struction can  exist  only  so  far  as  construction  is  governed  by 
fixed  principles,  or  in  other  words,  is  matter  of  law.  And 
hence  arises  the  very  first  rule  ;  which  is,  that  what  a  contract 
means  is  a  question  of  law.  It  is  the  court,  therefore,  that  de- 
termines the  construction  of  a  contract.  They  do  not  state  the 
rules  and  principles  of  law  by  which  the  jury  are  to  be  bound 
in  construing  the  language  which  the  parties  have  used,  and 
then  direct  the  jury  to  apply  them  at  their  discretion  to  the 
question  of  construction  ;  nor  do  they  refer  to  these  rules  unless 
they  thinlc  proper  to  do  so  for  the  purpose  of  illustrating  and 
explaining  then  own  decision.  But  they  give  to  the  jury,  as 
matter  of  law,  what  the  legal  construction  of  the  contract  is, 
and  this  the  jury  are  bound  absolutely  to  take.  (6) 

{b)  "  The  construction  of  all  Avrittcn  fVr  Parke,  B  ,  in  Xeilson  r.  Harford,  8 
instruments  belongs  to  the  court  alone,  JI.  &  A\'.  806,  82:5.  In  Hutchison  v. 
whoso  duty  it  is  to  const)-uc  all  such  in-  Bowker,  5  M.  &  W.  535,  an  offer  had 
strumcnts,  as  soon  as  the  true  meaning  of  liccn  made  hy  letter  to  sell  a  quantity  of 
the  words  in  which  they  are  couched,  and  "  good  barley."  The  letter  in  reply,  after 
the  surrounding  circumstances,  if  any,  stating  the  offer,  contained  the  following  : 
have  liocn  ascertained,  as  farts  by  the  jury;  — "of  which  offer  we  accejit,  expecting 
and  it  is  the  duty  of  the  jury  to  take  the  you  will  give  us  ,fine  barley  and  good 
constiuction  from  the  court,  cither  abso-  iveight."  It  was  held,  that  although  tho 
lutely,  if  tlicre  be  no  words  to  be  con-  jui;v  might  find  the  mercantile  meanings 
strued  as  words  of  art,  or  phrases  used  in  of  "good  "  and  "fine,"  as  apphed  to  bar- 
commerce,  and  no  surrounding  rircum-  ley,  yet  they  could  not  go  further,  and 
stances  to  be  ascertained  ;  or  conditionally,  find  that  tho  parties  did  not  understand 
when  those  words  or  circumstances  are  each  other.  The  question,  whether  there 
necessarily  referred  to  them.  Unless  this  was  a  sufficient  acceptance,  was  a  question 
were  so,  there  ^^'0uld  he  no  certainty  in  to  be  determined  by  the  court,  upon  a 
the  law  ;  for  a  misconstruction  by  the  proper  construction  of  the  letters.  And 
court  is  the  proper  subject,  by  means  of  a  Parke,  B.,  said  :  "  The  law  I  take  to  be 
bill  of  exceptions,  of  redress  in  a  Court  this,  —  that  it  is  the  duty  of  the  court  to 
of  Error,  but  a  misconstn.<'tion  Iiy  the  construe  all  written  instruments;  if  there 
jury  cannot  be  set  right  at  all  effectually."  are  peculiar  expressions  used  in  it,  wluch 
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An  apparent  exception  occurs  not  unfrequently,  where  un- 
usual, or  technical,  or  official  words  are  used,  and  their  mean- 
ing is  to  be  gathered  from  experts,  or  from  those  acquainted 
with  the  particular  art  to  which  these  words  refer,  or  from  au- 
thoritative definitions.  The  evidence  on  this  point  may  be 
conflicting ;  and  then  it  presents  a  question  for  the  jury.  But 
the  question  is  rather  analogous  to  that  presented  by  words  ob- 
scurely written  or  half  erased,  and  which  may  be  read  in  more 
than  one  way.  In  all  such  cases,  it  is  a  question  of  fact  for 
the  jury,  what  is  the  word  used,  or  what  is  its  specific  meaning 
in  this  contract ;  and  it  is  a  matter  of  law,  what  effect  this  word 
used  with  this  meaning  has  upon  the  construction  of  the  con- 
tract, (c) 


have,  in  particular  places  or  trades,  a 
known  mcaninj::  attached  to  them,  it  is  for 
the  jury  to  say  what  the  meaning  of  these 
expressions  was,  but  for  the  court  to  de- 
cide wliat  tlie  meaning  'of  tlie  contract 
was.  It  was  right,  therefore,  to  leave  it  to 
tlie  jury  to  say  whether  there  was  a  pecu- 
liai-  meaning  attached  to  the  word  'Jine ' 
in  the  corn  marlict;  and  the  jury  having 
found  what  it  was,  the  question,  whether 
there  was  a  complete  acceptance  hy  tlie 
written  documents,  is  a  question  for  the 
judge."  See  Perth  Amboy  iVIan.  Co.  r. 
Condit,  1  N.  J.  659  ;  Rogers  c.  Colt,  id. 
704  ;  Brown  y.  Hatton,  9  Ived.  319  ;  Wa- 
son  !'.  Rowe,  16  Vt.  525  ;  Eaton  i>.  Smitli, 
20  Pick.  150;  Hitchen  v.  Groom,  5  C.  B. 
515;  MoiTcll  V.  Fritli,  3  M  &  W.  402; 
Brown  v.  Orland,  36  Me.  376  ;  Begg  v. 
Forbes,  C.  B.  1855,  30  Eng.  L.  &  Eq. 
508 ;  Rapp  u.  Rapp,  6  Penn.  St.  45.  The 
case  of  Lloyd  v.  Maund,  2  T.  R.  760, 
seems  contra,  but  that  case  was  substan- 
tially overruled  in  IMon-ell  v.  Fritli,  3  M. 
&  W.  402.  "  If  I  am  called  on  to  give  an 
opinion,"  said  Parke,  B.,  "  I  think  the 
case  of  Lloyd  v.  Maund  is  not  law."  — 
Where  the  evidence  of  a  contract  consists 
in  part  of  written  evidence,  and  in  part  of 
oral  communications,  or  other  unwritten 
evidence,  it  is  left  to  the  jm-y  to  deter- 
mine upon  the  whole  evidence  what  the 
contract  is.  Edwards  v.  Goldsmith,  16 
Penn.  St.  43  ;  Bomeisler  v.  Dobson.  5 
Whart.  393  ;  MorrelL  v.  Frith,  3  M.  &  W. 
404,  per  Lord  Abiiiger.  —  In  tlie  ca^e  of 
libel,  the  meaning  of  the  document  forms 
part  of  the  intention  of  the  parties,  and  as 
such  intention  is  a  question  for  the  jury, 


the  document  is  submitted  to  them,  the 
jiuli;e  giving  the  legal  definition  of  the 
olfence.  Parmiter  v.  Coupland,  6  M.  & 
W.  lOS  ;  per  Parker,  C.  J.,  in  Pierce  v. 
The  State,  13  N.  H.  536,  562;  per  Lord 
Aliinija;  in  Morrcll  v.  Frith,  3  M.  &  W. 
402.  —  So  on  a  prosecution  for  sending  a 
threatening  letter,  tlie  jury  will,  upon  ex- 
amination of  the  paper,  decide  whether 
it  contains  a  menace.  Rex  v.  Girdwood, 
2  East,  P.  C.  1120,  1  Leach's  Crown 
Ca-;es,  169. 

(c)  "  Wlicn  a  new  and  unusual  word  is 
used  in  a  contract,  or  when  a  word  is 
used  in  a  technical  or  peculiar  sense,  as 
applicable  to  any  trade  or  branch  of  busi- 
ness, or  to  any  particular  class  of  people, 
it  is  proper  to  receive  evidence  of  usage, 
to  explain  and  illustrate  it,  and  that  evi- 
dence is  to  be  considered  by  the  jury  ;  and 
the  province  of  the  court  will  tlien  be,  to 
instruct  the  jury  what  will  be  the  legal 
effect  of  the  contract  or  instrument,  as 
they  shall  find  the  meaning  of  the  word, 
modified  or  exjjlained  by  tlie  usage.  But 
when  no  new  word  is  used,  or  when  an 
old  word,  having  an  established  place  in 
the  language,  is  not  apparently  used  in 
any  new,  technical,  or  peculiar  sense,  it  is' 
the  province  of  the  court  to  put  a  con- 
struction upon  the  written  contracts  and 
agreements  of  parties,  according  to  the 
established  use  of  language,  as  applied  to 
the  subject-matter,  and  modified  by  tlie 
whole  instrument,  or  by  existing  circum- 
stances." Per  Shaio,  C.  J.,  in  Eaton  v. 
Smith,  20  Pick.  150;  Brown  v.  Orland, 
36  Me.  376 ;  Burnham  v.  Allen,  1  Gray, 
496.     And  see  preceding  note. 
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The  principles  of  construction  are  much  the  same  at  law 
and  in  equity,  {d)  Indeed  these  principles  are  of  necessity 
very  similar,  whether  applied  to  simple  contracts,  to  deeds,  or 
to  statutes.  There  are  differences,  but  in  all  these  cases  the 
end  is  the  same  ;  and  that  is  the  discovery  of  the  true  meaning 
of  the  words  used.  So  too,  whether  the  instrument  to  be 
construed  has  a  seal  or  not,  the  same  rules  and  principles  of 
construction  will  be  applied  to  it.  (e) 


SECTION  II. 

OF   THE    EFFECT    OF   INTENTION. 

The  first  point  is,  to  ascertain  what  the  parties  themselves 
meant  and  understood.  But  however  important  this  inquiry 
may  be,  it  is  often  insufhcient  to  decide  the  whole  question. 
The  rule  of  law  is  not  that  the  court  will  always  construe  a 
contract  to  mean  that  which  the  parties  to  it  meant ;  but  rather 
that  the  court  will  give  to  the  contract  the  construction  which 
wiU  bring.it  as  near  to  the  actual  meaning  of  the  parties  as  the 
words  they  saw  fit  to  employ,  when  properly  construed,  and  the 
rules  of  law  will  permit.  In  other  words,  courts  cannot  adopt 
a  construction  of  any  legal  instrument  which  shall  do  violence 
to  the  rules  of  language,  or  to  the  rules  of  law.  (/)     Words 

(d)  3  Bl.  Com.  434  ;  1  Fonb.  on  Eq.  we  ou2:l]t  to  inquire  into  is,  wlmt  was  the 
147,  n.  (6)  ;  Hotham  v.  East  India  Co.  1  intention  of  tlie  parties.  If  the  intent  be 
Don,!,'.  277  ;  Doe  (/.  Long  i\  Laming,  2  a.s  ilouhtfal  as  the  words,  it  will  bo  of  no 
Burr.  1108  ;  Eaton  r.  Lyon,  3  Vos.  C'J2  ;  assistance  at  all.  But  if  the  intent  of  the 
Ball  V.  Storie,  1  Simons  &  S.  210.  parties   be  plain  and  clear,  we  ought  if 

(e)  "  The  same  intention  must  be  col-  possible  to  put  such  a  construction  on  the 
lected  from  the  same  words  of  a  contract  doubtful  A\orils  of  a  deed  as  will  best  an- 
iu  writing,  whether  with  or  without  a  swcr  the  intention  of  the  parties,  and  re- 
seal."  Per  Lord  El/etihoroiifih,  in  Scd-  jcct  that  construction  which  manifestly 
don  w.  Senate,  13  East,  74  ;  Robertson  v.  tends  to  overturn  and  destroy  it.  I  admit, 
French,  4  East,  130,  135;  per  7'indul/,  C.  that  though  the  intent  of  the  parties  be 
J.,  in  Hargrave  v.  Smee,  3  Jloore  &  P.  never  so  clear,  it  cannot  take  place  con- 
581  ;  per  Shaw,  C.  J.,  in  Kane  !;.  Hood,  tiarv  to  the  rules  of  law,  nor  can  wo  pitt 
13  Pick.  28'2.                                   _  words  in  a  deed  which  are  not  there,  nor 

(/)"  Whenever,''  says    Wille's,  C.  J.,  put  a  construction  on  the  words  of  a  deed 

in  Parkhurst  v.  Smith,  Willes,  332,  "  it  directly   contrary  to   the   plain  sense  of 

is  necessary  to  give  an  opinion  upon  the  them." 
doubtful  words  of  a  deed,  the  first  thing 
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must  not  be  forced  away  from  their  proper  signification  to  one 
entirely  different,  although  it  might  be  obvious  that  the  words 
used,  either  through  ignorance  or  inadvertence,  expressed  a  very 
different  meaning  from  that  intended.  Thus,  if  a  contract 
spoke  of  "  horses,"  it  would  not  be  possible  for  a  court  to  read 
this  word  "  oxen,"  although  it  might  be  made  certain  by  extrin- 
sic evidence  that  it  was  so  intended,  (g)     So  if  parties  used  in 


{g)  This  is  a  nile  which  should  he  con- 
stantly home  in  mind  in  putting  a  con- 
struction upon  any  legal  instrument.  It ' 
is  admirably  expounded  by  Lord  Chief 
Baron  Ei/re,  in  the  opinion  delivered  by 
him  before  the  House  of  Lords  in  the 
great  case  of  Gibson  v.  Minet,  1  H.  Bl. 
569,  614.  One  of  the  questions  agitated 
in  that  case  was,  whether  a  bill  of  ex- 
change drawn,  payable  to  a  fictitious 
payee,  and  purporting  to  be  by  him  in- 
dorsed, could  he  construed  as  a  bill  paya- 
ble to  bearer.  A  majority  of  the  judges 
who  delivered  opinions,  argued  in  favor  of 
such  a  construction,  and  urged,  among 
other  arguments,  the  case  of  deeds  of  con- 
veyance, which  are  frequently  made  to 
operate  in  a  manner  different  from  what 
the  parties  intended.  But  the  learned 
Chief  Baron  delivered  a  very  powerful 
opinion  against  adopting  the  construction 
in  question.  After  noticing  the  argument 
derived  from  deeds  of  conveyance,  and 
urging  that  there  was  no  analogy  between 
them  and  bills  of  exchange,  he  con- 
tinued :  "  But  let  it  be  supposed,  for  the 
sake  of  the  argument,  that  there  may  be 
some  analogy  between  deeds  and  bills  of 
exchange ;  I  ask  what  are  the  instances  in 
which  construction  and  interpretation  have 
taken  so  great  a  liberty  with  deeds,  as  to 
afford  an  argument  by  analogy  for  con- 
struing in  this  case  a  bill  drawn  payable 
to  order  to  be  a  bill  drawn  payable  to 
bearer.  The  instances  which  had  oc- 
curred to  me,  as  likely  to  be  insisted  upon, 
do  in  my  appi-ehension  afford  no  argument 
in  favor  of  this  position.  A  deed  of  feoff- 
ment upon  consideration  without  livery 
may  enure  as  a  covenant  to  stand  seised 
to  the  use  of  the  intended  feoffee.  A 
deed  importing  to  be  a  grant  by  two,  one 
having  a  present,  the  other  a  future  inter- 
est, may  enure  as  the  grant  of  the  former, 
and  the  confirmation  of  the  latter.  A 
feoffment  without  livery  operates  nothing 
as  a  feoffment,  is  in  truth  no  feoffment, 
but  is  a  deed  which  under  circumstances 
may  operate  as  a  covenant  to  stand  seised 


to  uses  ;  why  t  The  feoffor  has  by  the 
deed  agreed  to  transfer  the  seisin  and  his 
right  in  the  subject  to  the  feoffee.  If  the 
consideration  is  a  money  consideration,  or 
a  consideration  of  blood,  which  is  more 
valuable  than  money,  the  law  raises  out 
of  the  contract  an  use  in  favor  of  the  in- 
tended feoffee.  The  seisin  which  remains 
in  the  feoffor,  because  the  deed  is  insuffi- 
cient to  pass  it,  must  remain  in  him, 
bound  by  the  use.  This  is  the  effect  of 
the  feoffor's  own  agreement,  plainly  ex- 
pressed upon  the  face  of  tliis  deed.  His 
agreement  by  his  deed  is  in  law  a  cove- 
nant, and  by  this  simple  process  does  his 
intended  feoffment  become,  in  construction 
of  law,  his  covenant  to  stand  seised  to 
uses.  It  is  a  construction  put  upon  the 
words  of  his  deed,  which  his  u-ords  will 
hear.  So  a  deed  importing  a  grant  of  an 
interest  by  two,  one  entitled  in  possession, 
the  other  in  reversion,  is,  in  consideration 
of  law,  the  grant  of  the  first  and  the  con- 
firmation of  the  second  ;  wliy  'i  The  deed 
imports  to  be  the  grant  of  a  present  estate 
by  both,  and  it  is  the  apparent  intent  of 
both  that  the  grantee  shall  have  the  estate 
so  granted ;  but  the  deed  of  the  latter 
having  no  present  interest  to  operate  upon 
as  a  grant,  nothing  can  pass  by  it  as  a 
grant.  But  tliis  party  has  a  future  inter- 
est in  the  subject,  out  of  which  he  may 
make  good  to  the  grantee  the  estate 
granted  to  him  by  the  first  grantor.  This 
is  to  be  done  by  a  particular  species  of 
conveyance,  called  a  confirmation.  The 
words  which  are  used  in  this  deed,  in  their 
strict  technical  sense,  are  words  of  con- 
firmation as  much  as  they  are  words  of 
grant.  In  the  mouth  of  this  party  the 
law  says,  that  they  are  words  of  confirma- 
tion, and  shall  enure  as  words  of  confirma- 
tion, in  order  to  give  effect  to  his  deed,  ut 
res  viagis  valeat  quam  pereat.  Here  again 
the  construction  which  the  law  puts  upon 
the  words  of  the  deed  is  a  construction 
which  the  words  loill  bear.  The  words  have 
several  technical  senses,  of  which  this  is 
one,  and  the  law  prefers  this,  because  it 
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a  contract  technical  words  of  the  law  merchant,  such  as  av- 
erage, or  agio,  or  grace ;  these  words  could  not  be  wrested  from 
their  customary  and  established  meaning,  on  the  ground  that 
the  parties  used  them  in  a  sense  which  had  never  before  been 
given  to  them.  (A)  But  words  will  be  interpreted  with  unusual 
extent  of  meaning,  and  held  to  be  generic  rather  than  specific, 
and  thus  made  to  cover  things  which  are  collateral  rather  than 
identical,  if  the  certain  meaning  of  the  parties,  and  the  obvious 
justice  of  the  case  require  this  extent  of  signification.  Thus 
the  word  "  men  "  will  be  interpreted  to  mean  "  mankind,"  and 
to  include  women ;  (i)  and  the  word  "  bucks "  has  been  con- 
strued to  include  "  does  ;  "  and  the  word  "  horses  "  construed  to 
mean  "  mares."  (j) 

A  distinction  is  to  be  observed  between  the  construction  of  a 
contract  and  the  correction  of  a  mistake.  For  if  it  were  in 
proof  that  the  parties  had  intended  to  use  one  word,  and  that 
another  was  in  fact  used  by  a  mere  verbal  error  in  copying  or 
writing,  such  error  might  be  corrected  by  a  court  of  equity, 
upon  a  bill  filed  for  that  purpose,  and  the  instrument  so  cor- 
rected would  be  looked  upon  as  the  contract  which  the  parties 
had  made,  and  be  interpreted  accordingly,  [k)  But  this  juris- 
diction is  confined  strictly  to  those  cases  where  different  lan- 
guage has  been  used  from  that  which  the  parties  intended.  For 
if  the  words  employed  were  those  intended  to  be  used,  but  their 
actual  meaning  was  totally  different  from  that  which  the  parties 
supposed  and  intended  them,  to  bear,  still  this  actual  meaning 

carries  into  execution  tlie  clear  intent  of  1lial  theworch  may  bear  the  sense  which  hy 
the  parties,  that  tlie  estate  and  interest  construction  is  put  upon  them.  If  we 
conveyed  by  that  deed  shall  pass.  In  step  beyond  this  line,  we  no  longer  con- 
both  those  cases  we  find  words  interpreted,  struc  men's  deeds,  but  make  deeds  for 
not  in  their  most  general  and  obvious  them."  And  see  Stratton  !).  Petti t,  16  C. 
sense  it  is  true  ;  but  if  they  are  interpreted  B.  420,  30  Eng.  L.  &  Eq.  479  ;  The  Lou- 
in  a  manner  which  the  j'tis  et  forma  loquen-  ghor  Coal  and  Railway  Co.  v.  Williams, 
di  in  conveyances  will  warrant,  tliere  is  C.  B.  1855,  30  Eng.  L.  &  Eq.  496; 
nothing  of  violence  in  such  construction.  Ingalis  v.  Cole,  47  Me.  530. 
Indeed,  I  do  not  know  how  it  would  be  (A)  See  Hutchison  v.  Bowker,  5  M.  & 
possible  to  read  a  single  page  of  history  in  W.  535. 

any  language,  without  using  the  same  lati-  (i)  Bro.  Abr.  Exposition  del  Terms,  39. 

tudc  of  construction  and  interpretation  of  (  ;')   State  v.    Dunnavant,    3    Brev.   9. 

words.     To  go  one  step  beyond  tliese  in-  And  see  Packard  v.  Hill,  7  Cowen,  434,  5 

stances;  I  venture  to  lay  it  down  as  a  gen-  Wend.  375. 

eral  rule  respecting  the  interpretation  of  (/;)  Adams's  Doctrine    of    Equity,  p. 

deeds,    that    all  latitude  of    construction  169,  et  seq. 
must  submit  to  this  restriction,  namely, 
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would,  generally  if  not  always,  be  held  to  be  their  legal  mean- 
ing.  (/)  Upon  sufficient  proof  that  the  contract  did  not  express 
the  meaning  of  the  parties,  it  might  be  set  aside ;  but  a  con- 
tract which  the  parties  intended  to  make,  but  did  not  make, 
cannot  be  set  up  in  the  place  of  one  which  they  did  make,  but 
did  not  intend  to  make. 

As  an  illustration  of  the  principle  which  permits  a  construc- 
tion in  some  cases  which  it  refuses  in  other  cases,  it  may  be 
said,  that  where  the  conjunctive  "  and  "  is  used  in  a  connection 
which  is  thus  rendered  senseless,  and  the  substitution  of  "  or  " 
will  establish  a  sense  consistent  with  the  other  parts  of  the 
document,  such  a  change  is  admissible  by  the  rules  of  legal  con- 
struction ;  and  this  rule  is  sometimes  applied  in  the  construction 
of  wills,  (m)  If,  however,  the  connection  may  have  a  definite 
meaning  by  retaining  the  conjunctive  "  and,"  though  not  so 
obvious  a  meaning  as  the  substitution  of  "  or  "  would  give,  and 
either  meaning  would  be  consistent  with  the  rest  of  the  docu- 
ment, the  change  would  not  be  authorized,  (n) 

So  the  rules  of  law,  as  well  as  the  rules  of  language,  may 
interfere  to  prevent  a  construction  in  accordance  with  the  in- 
tent of  the  parties.  Thus,  if  parties  agreed  that  one  should  pay 
the  other,  for  a  certain  consideration,  sums  of  money  at  various 
times,  "  with  interest,"  and  it  was  clear,  either  from  the  whole 
contract  or  from  independent  evidence,  that  the  parties  meant 
by  this  "  compound  interest,"  it  may  be  presumed  (assuming 
that  a  contract  for  compound  interest  is  unlawful),  that  no 
court  would  admit  this  interpretation,  because  if  the  bargain 
were  expressly  for  compound  interest,  it  would  be  invalid. 
Nor  would  a  contract  to  pay  interest  be  avoided  by  evidence 
that  the  parties  understood  compound  interest,  if  it  were  made 
in  good  faith,  and  for  a  valid  consideration.  The  law  would 
consider  the  contract  as  defining  the  principal  sums  due,  and 
then  would  put  upon  the  word  interest  its  own  legal  inter- 
pretation. 

So  too,  if  a  manufacturer  agrees  to  make  and  finish  certain 
goods,  "  as  soon  as  possible,"  this  means  within  a  reasonable 

(l)    Ibid.  (n)  Secombe  v.  Edwai-ds,  28  Beav.  440. 

(m)  Maynard  v.  Wright,  26  Beav.  285. 

TOL.  II.  23 
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time,  due  regard  being  had  to  the  manufacturer's  means,  his 
engagements,  and  the  nature  of  the  articles,  (o) 

It  may  be  true  ethically,  that  a  party  is  bound  by  the  mean- 
ing which  he  knew  the  other  party  to  intend,  or  to  believe  that 
he  himself  intended ;  (j?)  but  certainly  this  is  not  always 
legally  true.  Thus,  in  the  cases  already  supposed,  he  who 
was  to  give  might  know  that  the  party  who  was  to  receive  (a 
foreigner  perhaps,  unacquainted  with  our  language),  believed 
that  the  promise  was  for  "  oxen,"  when  the  word  "  horses " 
was  used ;  but  nevertheless  an  action  07i  this  contract  could  not 
be  sustained  for  "  oxen."  So  if  he  who  was  to  pay  money 
knew  that  the  payee  expected  compound  interest,  this  would 
not  make  him  liable  for  compound  interest  as  such,  although 
the  specific  sums  payable  were  made  less,  because  they  were 
to  bear  compound  interest.  In  all  these  cases,  it  is  one  ques- 
tion whether  an  action  may  be  maintained  on  the  contract  so 
explained,  and  another  very  different  question,  whether  the  con- 
tract may  not  be  entirely  set  aside,  because  it  fails  to  express 
the  meaning  of  the  parties,  or  is  tainted  with  fraud  ;  and  being 
so  avoided,  the  parties  will  then  fall  back  upon  the  rights  and 
remedies  that  may  belong  to  their  mutual  relations  and  respon- 
sibilities. These  must  be  determined  by  the  evidence  in  the 
case ;  and  the  very  contract,  which,  as  a  contract,  could  not  be 

(o)   Atwood  V.  Emery,   1   C.  B-  n.  s.  edrjed  or  approved  by  them  in  writinfjf  the 

110.  policy  should  cease,  and  be  of  no  further 

(jo)    "  Where  the  terms  of  the  promise  elfcct.     A  further  insurance  was  ofl'ected, 

udmit  of  more  senses  than  one,  the  pro-  and  notice  given  to  the  company.     It  was 

mise  is  to  be  performed  in  that  sense  in  answered  by  the  secretary  of  the  company 

which  the  promi.^or   apprehended,  at  the  in  these  words :    "  I  have   received  your 

time  the  ])Vomisee  received  it."    Palcy's  notice  of  additional  insurance."     Branson, 

Mor.  and  Pol.  Philosophy,  104.     Where  J.,    after   statin;;  Paley's    rule,  as    above 

the  terms  of  an  instrument  ai-e  fairly  sus-  uivcn,  says :    "  Now  how  did  the  dcfend- 

ceptible  of  tlie  meaning  in  whiclitlio  prom-  ants  apprehend  at  the  time  tliat  the  plain- 

isor  believed  they  were  understood  by  the  titf  would  receive  their  answer  1     If  they 

promisee,  and  in  whicli  they  were  actually  secretly  reserved  the  liijlit  of  approval  or 

understood,  the  rule  of  I'aley  is  as  good  disapproval  at  a  future  period,  could  they 

in  law  as  in  ethics.    Sec  an  application  of  have    belicied   that  their  written  answer 

the  rule  in   Potter  v.  Ontario  and  Living-  ivould  be  so  received  liy  the  plaintiff!     I 

ston  Mut.  Ln.  Co.  fj  Hill,  147,  per  Bron-  think  not.     Tlicy  musthave  intended  the 

son,  J.     In  this  case,  one  of  tlie  conditions  plaintiff  should  understand  iiom  the  an- 

of  a  fire  policy  was,  that  in  case  the  as-  swer,   that   every    thing   had    been  done 

surcd  should  make  any  other  insurance  on  which  was  necessary  to  a  continuance  of 

the  same  ]iroperty,  and  shouhl  not  with  the   policy,  and    consequently   that   they 

all  reasonable  diligence  give  notice  thereof  approved,  as  well   as  acknowledged,  the 

to  the  company,  and   have  the  same  in-  further  insurance."     See  also,  1  Uuor  on 

dorsed  on  the  policy,  ov  otherwise  acknowl-  Ins.  159. 
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enforcecj,  may  perhaps  be  evidence  of  great  importance  as  to 
the  rights  and  liabilities  of  the  parties. 

It  is  therefore  obvious  that  it  is  not  enough  in  every  instance 
to  ascertain  the  meaning  of  the  parties.  It  is  however  always 
true  that  this  is  of  the  utmost  importance,  and  often  sufficient 
to  determine  the  construction.  And  courts  of  law  have  estab- 
lished various  rules  to  enable  them  to  ascertain  this  meaning, 
or  to  choose  between  possible  meanings. 


SECTION   III. 

SOME   OE   THE    GENEKAI,   RULES   OF   CONSTRUCTION. 

The  subject-matter  of  the  contract  is  to  be  fuUy  consid- 
ered, (q)  There  are  very  many  words  and  phrases  which  have 
one  meaning  in  ordinary  narration  or  composition,  and  quite 
another  when  they  are  used  as  technical  words  in  relation  to 
some  special  subject;  and  it  is  obvious,  that  if  this  be  the 
subject-matter  of  the  contract,  it  must  be  supposed  that  the 
words  are  used  in  this  specific  and  technical  sense. 

So,  too,  the  situation  of  the  parties  at  the  time,  and  of  the 
property  which  is  the  subject-matter  of  the  contract,  and  the 
intention  and  purpose  of  the  parties  in  making  the  contract,  will 
often  be  of  great  service  in  guiding  the  construction ;  because 
as  has  been  said,  this  intention  wiU  be  carried  into  effect  so  far 
as  the  rules  of  language  and  the  rules  of  law  will  permit.  So 
the  moral  rule  above  referred  to  may  be  applicable ;  because  a 

(9)  The  King  v.  Mashiter,  1  Ner.  &  P.  was  meant.     Unwin  v.  Wolseley,  1  T.  R. 

326,  327.     Where  an  executrix  promised  674.     If  an  annuity  be  granted  to  one, 

to  pay  a  simple  contract  debt,  "when  suf-  "pro  consilio  impenso  et  impendendo"  (Cor 

ficient  effects   were  received"   from  the  past  and  future  coimsel),  if  the  grantee  be 

estate  of  the  testator,  it  was  held,  that  this  a  physician,  this  shall  be  understood  of 

must  be  understood  to  mean  effects  legally  his  advice  as  a  physician,  and  if  he  be  a 

applicable  to   the   debt  in  question,  and  lawyer,   of  his   advice   in   legal  matter's, 

that  the  executrix  might  first  pay  a  bond  Shep.   Touch,   p.   86.     See  Littlefield  v. 

debt.     Bowerbank  w.  Monteiro,  4  Taunt.  Winslow,  19   Me.  394,  398;    Sumner  w. 

844.   So,  where  it  was  agreed  in  a  charter-  Williams,  8  Mass.  162,  214  ;  Robinson  v, 

party  to  employ  a  captured  sliip,  "  as  soon  Fiske,   2.')   Me.    401  ;   Pliilbrook  v.  New 

as  sentence  of  condemnation  should  have  England  Mut.  Fire  Ins.  Co.  37  id.  137. 
passed/'  it  was  held,  that  a  legal  sentence 
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party  will  be  held  to  that  meaning  which  he  knew  the  other 
party  supposed  the  words  to  bear,  if  this  can  be  done  without 
making  a  new  contract  for  the  parties. 

Indeed,  the  very  idea  and  purpose  of  construction  imply  a 
previous  uncertainty  as  to  the  meaning  of  the  contract ;  for 
where  this  is  clear  and  unambiguous,  there  is  no  room  for  con- 
struction, and  nothing  for  construction  to  do.  A  court  would 
not,  by  construction  of  a  contract,  defeat  the  express  stipula- 
tions of  the  parties.  And  if  a  contract  is  false  to  the  actual 
meaning  and  purpose  of  the  parties,  or  of  either  party,  the 
remedy  does  not  lie  in  construction,  but,  if  the  plaintiff  be  the 
injured  party,  in  assuming  the  contract  to  be  void,  and  estab- 
lishing his  rights  by  other  and  appropriate  means ;  or,  if  the 
defendant  be  injured,  by  defending  against  the  contract  on 
the  ground  of  fraud  or  mistake,  if  the  facts  support  such  a 
defence. 

A  construction  vifhich  would  make  the  contract  legal  is  pre- 
ferred to  one  which  would  have  an  opposite  effect ;  (r)  and  by 
an  extension  of  the  same  principle,  where  certain  things  are  to 
be  done  by  the  contract  which  the  law  has  regulated  in  whole 
or  in  part,  the  contract  wiU  be  held  to  mean  that  they  should 
be  so  done  as  would  be  either  required  or  indicated  by  the 
law.  (s) 

The  question  may  be  whether  the  words  used  should  be  taken 
in  a  comprehensive  or  a  restricted  sense  ;  in  a  general  or  a  par- 

(r)  "  It  is  a  general  rule,"  eaith  Lord  words  and  acts  of  parties,  you  are  to  do 
Cokp,  "  that  wliensoever  the  words  of  a  so,  and  not  unnecessarily  to  put  upon 
deed,  or  of  the  parties  without  deed,  may  tlieso  words  and  acts  a  construction  di- 
have  a  douhle  intendment,  and  the  one  rectly  at  variance  with  what  the  law  pro- 
standeth  with  law  and  right,  and  the  other  hibits  or  enjoins."  And  see  Attorney- 
is  wTongful  and  against  law,  the  intend-  General  v.  Clapham,  4  De  G.,  M.  &  G. 
ment  that  standeth  with  law  shall  bo  591,  31  Eng.  L.  &  Eq.  142;  Moss  v. 
taken."  Co.  Litt.  42,  18.3.  And  see  Bainbrigge,  Is  Beav.  478,  31  Eno-.  L.  & 
Churchwardens  of  St.  Saviour,  10  Rep.  Eq.  565. 

67  b ;    Arcliibald  v.   Thomas,  3   Cowen,  (s)  A  condition  to  assign  all  offices  is 

284;    Riley's   Adm'rs   v.    Vanhouten,   4  valid,  and  will  betaken  to  apply  to  such 

How.  (Miss.)  428  ;  JNIany  v.  Beekman  Iron  offices  as  arc  by  law  assignable.     Harrin"-- 

Co.  9   Paige,   188.      The  same   doctrine  ton  v.  Kloprogee,  4  Doug.  5.     And  see 

was  declared  by  Lord  Lynclluirxt,  in  Shore  Clark  v.  Pinney,  7  Cowen,  681.     In  this 

V.  Wilson,   9    Clark   &  F.   397.      "The  case  there  was  a  contract  to  deliver  Salina 

rule,"  says  he,  "is  this,  and  it  is  a  fair  salt  in  barrels;  held,  that  such  barrels  as 

and   proper  rule,  that  where  a  construe-  were  directed  by  statute  were  to  be  uuder- 

tion,  consistent  with  lawful  conduct  and  stood  as  intended, 
lawful  intention,  can  he  placed  upon  the 
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ticular  sense  ;  in  the  popular  and  common,  or  in  some  unusual 
and  peculiar  sense.  In  all  these  cases  the  coui-t  will  endeavor 
to  give  to  the  contract  a  rational  and  just  construction  ;  but  the 
presumption — of  greater  or  less  strength,  according  to  the  lan- 
guage used,  or  the  circumstances  of  the  case  —  is  in  favor  of 
the  comprehensive  over  the  restricted,  the  general  over  the  par- 
ticular, the  common  over  the  unusual  sense,  (t) 

It  is  a  rule  that  the  whole  contract  should  be  considered  in 
determining  the  meaning  of  any  or  of  all  its  parts,  (m)     The 


(<)  What  Lord  EUenborough  sfiys  with 
regard  to  the  constraction  of  the  policy  of 
insurance,  is  equally  true  as  to  all  other 
instruments,  namely,  that  it  must  be  con- 
strued according  to  its  sense  and  meaning 
as  collected  in  the  first  place  from  the 
terms  used  in  it,  which  terms  are  them- 
selves to  bo  understood  in  their  plain, 
ordinary,  and  popular  sense,  unless  they 
have  generally,  in  respect  to  the  subject- 
matter,  as  by  the  known  usage  of  tra<le, 
or  the  like,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  sense  of  the  same 
words,  or  unless  the  context  evidently 
points  out  that  they  must,  in  the  particu- 
lar instance,  and  in  order  to  effectuate  the 
immediate  intention  of  the  parties  to  tliat 
contract,  be  understood  in  some  other 
Bpecial  and  peculiar  sense.  Robertson  v. 
French,  4  East,  135.  "The  best  con- 
Btniction,"  says  Gibson,  C.  J.,  "  is  that 
whicli  is  made  by  viewing  the  Subject  of 
the  contract  as  the  mass  of  mankind 
would  view  it;  for  it  may  bo  safely  as- 
sumed that  such  was  the  aspect  in  which 
the  parties  themselves  viewed  it.  A  result 
thus  obtained  is  exactly  what  is  obtained 
from  the  cardinal  rule  of  intention." 
Schuylkill  Nav.  Co.  v.  Moore,  2  Whart. 
491.  —  "Becoming  insolvent,"  means  a 
general  inability  to  pay  one's  del)ts,  not  a 
taking  the  benefit  of  the  Insolvent  Debt- 
ors' Act,  unless  the  context  so  restrains 
it.  Biddlecombe  v.  Bond,  4  A.  &  E.  322  ; 
Parker  v.  Gossage,  2  Cromp.  M.  &  R.  61 7. 
See  also.  Lord  Dormer  v.  Knight,  1  Taunt. 
417;  The  King  v.  Mainwaring,  10  B.  & 
C.  66  ;  Rawlins  v.  Jenkins,  4  Q.  B.  419  ; 
Caiiic  V.  Horsfall,  1  Exch.  519;  Lowbcr 
V.  Le  Roy,  2  Sandf.  202  ;  Dennv  v.  Man- 
hattan Co.  2  Hill,  220;  Mctcalf  r.  Tay- 
lor, 36  Me.  28  ;  Chapman  v.  Seccomb,  id. 
102.  Tlie  first  propo.sition  of  Mr.  Wi- 
graiii,  in  his  treatise  upon  the  admission 
of  extrinsic  evidence  in  aid  of  the  intia-- 
pretation  of  wills,  is  tliat,  "  A  testator  is 


always  presumed  to  use  the  words  in 
which  he  expresses  himself,  according  to 
their  strict  and  primary  acceptation,  unless 
from  the  substance  of  the  will  it  appears 
that  he  used  them  in  a  difTei'ent  sense,  in 
which  case  the  sense  in  which  he  thus 
appears  to  have  used  them  will  be  the 
sense  in  which  they  are  to  be  construed." 
If  by  strict  and  primary  meaning  is  meant 
ordinary  meaning,  the  rule  needs  no  quali- 
fication. The  object  of  interpretation  and 
construction  is  to  find  the  intention  of  the 
parties,  and  surely  that  intention  is  best 
sought  liy  affixing  to  the  words  of  an 
instrument  such  mrunings  as  are  common 
or  ordinary.  Where,  h(J^^■cvcr,  the  law 
has  defined  the  meaning  of  words,  they 
must  be  understood  to  be  used  in  the 
sense  wliich  the  law  attaches  to  them, 
unless  the  context  or  the  circumstances  of 
tlie  case  indicate  that  another  meaning  is 
the  one  in  which  they  are  used.  Thus, 
the  word  "child"  is  understood  to  mean 
legitimate  child,  unless  a  diiferent  mean- 
ing is  pointed  out  by  the  context,  or  ex- 
trinsic facts.  Eraser  v.  Rigot,  Younge, 
354  ;  AVilkinson  v.  Adam,  1  Ves.  &  B, 
422  ;  Gill  V.  Slielley,  2  Rus.  &  U.  336. 

(it)  Ex  uiiteccdentibus  et  consrrjricntibus 
Jit  optima  iiittrpretatio.  "  E^ciy  deed," 
says  Lord  Jrlobart,  "ought  to  be  con- 
strued according  to  the  intention  of  the 
parties,  and  the  intents  ought  to  be  ad- 
judged of  tlie  several  parts  of  the  deed,  as 
a  general  issue  out  of  the  evidence  and 
intent  ought  to  be  picked  out  of  every 
part,  and  not  out  of  one  word  only." 
Trenchard  o.  Hoskins,  Winch,  93.  And 
see  Sicklemore  v.  Tliistleton,  6  M.  &  S. 
9;  Washburn  v.  Gould,  3  Storv,  122; 
Chase  v.  Bradley,  20  Me.  531 ;  Meirill  v. 
Gore,  29  id.  346  ;  Hevwood  i\  Perrin,  10 
I'ick.  228;  Gray  v.  Clark,  11  Vt.  583; 
Warren  v.  Merrifield,  8  Met.  96';  Mc- 
Nairy  v.  Thompson,  1  Sneed,  141.  "  It  is 
a  true  rule  of  construction  that  the  ser.se 
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reason   is   obvious.     The   same  parties  make  all  the  contract, 
and  may  be  supposed  to  have  had  the  same  purpose  and  object 


and  meaning  of  the  parties,  in  any  partic- 
ular part  ot"  an  instrument,  may  be  col- 
Icetod  ex  antecedentibus  et  consequentihus ; 
every  part  of  it  may  be  brought  into  action, 
in  order  to  collect  from  tlie  whole  one  uni- 
form and  consistent  sense,  if  that  may  be 
done."  Per  Lord  EUenborough,  in  Barton 
V.  Fitzgerald,  13  East,  541.  In  the  Duke 
of  Northumberland  v.  Errington,  5  T.  R. 
522,  there  was  a  string  of  covenants  upon 
the  part  of  the  lessees  of  certain  mines,  in 
which  they  bound  themselves,  "jointly  and 
severally ;  "  after  which  followed  a  cove- 
nant of  the  lessor.  There  was  then  a  fur- 
ther covenant  on  the  part  of  the  lessees  to 
render  an  account,  which  of  itself  would 
have  bound  them  only  jointly.  Held,  that 
the  words  "jointly  and  severally,"  at  the 
beginning  of  the  covenants  by  the  lessees, 
extended  to  all  their  subsequent  covenants. 
SuUer,  J.,  said:  "It  is  immaterial  in 
what  part  of  a  deed  any  particular  cove- 
nant is  inserted ;  for  in  construing  it  we 
must  take  the  whole  deed  into  considera- 
tion, in  order  to  discover  the  meaning  of 
the  parties."  —  Where  there  are  recitals  of 
particular  claims  or  considerations,  fol- 
lowed by  general  words  of  release,  the 
general  words  shall  be  restrained  by  tlie 
particular  recital.  Thus,  if  a  man  should 
receive  ten  ]3ounds,  and  give  a  receipt  for 
this  sum,  and  thereby  acquit  and  release  the 
person  of  all  actions,  debts,  duties,  and  de- 
mands, nothing  would  [»l'  released  but  the 
ten  pounds  ;  because  the  last  words  must 
be  limited  by  those  foregoing.  2  Koll. 
Abr.  409.  This  case,  though  said  to  bo 
denied  by  Lord  Holt,  in  Knight  v.  Cole,  1 
vSliow.  l.iO,  155,  was  confirmed  by  Lord 
Ellenborani/li,  in  Pavlor  v.  Homersliam,  4 
M  &  S.  42B.  See  also,  Ram^dcii  v.  tlyl- 
ton,  2  Ves.  210  ;  Lampon  r.  Corke,  5  B. 
&  Aid.  606;  Simons  /•.  Johnson,  3  B,  & 
Ad.  175;  Lyman  v.  Clark,  9  Mas«,  235; 
Rich  V.  Lord,  18  Pick.  .325;  .J.n'kson  v. 
Stackhouse,  1  Cowcn,  122;  AliLutyre  v. 
Williamson,  1  Edvv.  Ch.  34.  For  tlie  con- 
struction of  stveepiiii/  cliinse^,  see  Moore  '?. 
Magrath,  Cowp.  9.  —  For  the  effect  of  re- 
citals upon  the  construction  of  mercantile 
instruments,  see  Bell  u.  Bruen,  1  How. 
169,  184;  Lawrence  v.  McCalniot,  2  id. 
426,  449.— In  Browning  c:  Wright,  2 
B.  &  P.  13,  A,  after  granting  certain 
promises  in  fee  to  B,  and  after  warranting 
the  same  agiunst  himself  and  his  heirs, 
covenanted,  that  notwithstanding  any  act 
by  him  done  to  the  contrary,  ho  was  seised 


of  the  premises  in  fee,  and  that  he  had  full 
power,  f^c,  to  convei^  the  same ;  he  then 
covenanted  for  himself,  his  heirs,  execu- 
tors, and  administrators,  to  make  a  cart- 
way, and  that  B  should  quietly  enjoy 
without  interruption  from  himself  or  any 
persons  claiming  under  him,  and  lastly, 
that  he,  his  heirs  and  assigns,  and  all  per- 
sons claiming  under  him,  should  make 
further  assurance.  Held,  that  the  inter- 
vening general  words,  "full  power,  &c., 
to  convey,"  were  either  part  of  the  preced- 
ing special  covenant;  or,  if  not,  that  they 
were  qualified  by  all  the  other  special  cov- 
enants against  the  acts  of  himself  and  his 
heirs.  See  the  admirable  opinion  of  Lord 
Eldon.  See  also,  Hesse  v.  Stevenson,  3  B, 
&  P.  565  ;  Nind  v.  iMarshall,  .3  J.  B.  Moore, 
703  ;  Broughton  v.  Conway,  Dyer,  240 
a  ;  Cole  u.  Hawes,  2  Johns.  Cas.  205 ; 
Whallon  v.  Kauffman,  19  Johns.  97  ;  Bar- 
ton V.  Fitzgerald,  15  feast,  530 ;  Saward  v. 
Antsey,  10  J.  B.  Moore,  55 ;  Chapin  v.  Cle- 
mitson,  1  Barb.  311;  Mills  v.  Catlin,  22 
Vt.  98.  —  Where,  in  a  statute,  general 
words  follow  particular  ones,  the  rule  is  to 
construe  them,  as  a|)plicable  to  subjects 
ejusdem  r/eneris.  Tims,  in  Sandiman  u. 
Breach,  7  B.  &  C.  96,  a  question  arose 
upon  the  statute  29  Car.  2,  c.  7,  which 
enacts,  "that  no  tradesman,  artificer, 
workman,  laborer,  or  other  person  or  per- 
sons, shall  do  or  exercise  any  worldly  la- 
bor, business,  or  work  of  their  ordinary 
callings,  upon  the  Lord's  day."  It  was 
contended,  that  under  the  words  "other 
person  or  persons  "  the  drivci-s  of  stage- 
coaches were  included.  Held  otherwise 
for  the  above  reasons.  See  the  Queen  v. 
NeviU,  8  Q.  B.  452.  — For  the  application 
of  this  rule  to  deeds  of  conveyance  where 
there  are  particular  enumerations  or  de- 
scriptions, see  Doe  u.  Meyrick,  2  Cronip. 
&  J.  223;  Jackson  v.  Stevens,  16  .Johns. 
110.  See  also.  Hall  v.  iN'layhew,  15  JId.  551. 
Wliere  there  was  a  sale  of  land  for  n  sura 
in  gross,  and  the  title  papers  upon  which 
the  purchaser  rehed  described  the  quan- 
tity as  being  estimated  to  contain  482  acres 
and  32  perclies,  be  the  same  more  or  less. 
The  tract  was  found  to  contain  but  378 
acres.  Hi'ld,  that  the  purchaser  was  not 
entitled  to  an  abatement  for  the  deficiency. 
Parts  struck  out  of  an  instrument  may, "it 
seems,  be  regarded  in  its  construction. 
Strickland  <..  Maxwell,  2  Cromp.  &  M, 
539. 
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in  view  in  all  of  it,  and  if  this  purpose  is  more  clear  and  cer- 
tain in  some  parts  than  in  others,  those  which  are  obscure  may- 
be illustrated  by  the  light  of  others.  Thus,  the  condition  of  a 
bond  may  be  considered  to  explain  the  obligatory  part,  {v) 
And  the  recital  in  a  deed  or  agreement  has  sometimes  great 
influence  in  the  interpretation  of  other  parts  of  the  instru- 
ment, {w)  The  contract  may  be  contained  in  several  instru- 
ments, which,  if  made  at  the  same  time,  between  the  same  par- 
ties, and  in  relation  to  the  same  subject,  will  be  held  to  consti- 
tute but  one  contract,  {x)  and  the  court  will  read  them  in  such 
order  of  time  and  priority  as  will  carry  into  effect  the  intention 
of  the  parties,  as  the  same  may  be  gathered  from  aU  the  instru- 
ments taken  together,  (y)  And  the  recitals  in  each  may  be  ex- 
plained or  corrected  by  a  reference  to  any  other,  in  the  same 
way  as  if  they  were  only  several  parts  of  one  instrument,  (z) 

Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated,  (a)     Thus,  a  deed  which  cannot  operate 


(w)  Coles  V.  Hulme,  8  B.  &  C.  568. 

(w)  Moore  v.  Magrath,  Cowp.  9  ;  Chol- 
mondeley  v.  Clinton,  2  B.  &  Aid.  625. 

(x)  Coldliam  «.  Showier,  3  C.  B.  312  ; 
Makepeace  v.  Harvard  College,  10  Pick. 
298  ;  Sibley  i'.  Holden,  id.  249  ;  Odiorne 
V.  Sargent,'  6  N.  H.  401  ;  Raymond  c. 
Roberts,  2  Aikens,  204  ;  Strong  v.  Barnes, 
11  Vt.  221  ;  Taylor  d.  Atkins  v.  Horde, 
1  Burr.  60,  117;"jaekson  v.  Dunsbagh,  1 
Johns.  Cas.  91  ;  Hills  v.  Miller,  3  Paige, 
254  ;  Sewall  ».  Henry,  9  Ala.  24  ;  Apple- 
gate  V.  Jacoby,  9  Dana,  209 ;  Cornell  o. 
Todd,  2  Denio,  130  ;  Craig  ;;.  Wells,  I 
Kern.  315  ;  Rutland  &  Burlington  R.  Co. 
V.  Crocker,  U.  S.  C.  C,  Vt.  1858,  21  Law 
Reporter,  201.  So  also,  though  the  in- 
struments are  not  made  at  the  same  time, 
if  they  can  be  connected  togetlier  by  a  ref- 
erence from  one  to  the  otlier.  Van  Hagen 
V.  yan  Ren^.^elaer,  18  .Johns.  420  ;  Saw- 
yer 0.  Hammatt,  15  Me.  40;  Adams  v. 
Hill,  16  id.  215. 

(ij)  Whitehurst  v.  Bovd,  8  Ala.  375; 
Newhall  V.  Wright,  3  Mass.  138. 

z)  Sawyer  v.  Hammatt,  15  Me.  40. 
(i)  Smith  V.  Packburst,  3  Atk.  135; 
Pollock  r.  Stacy,  9  Q.  B.  1033.  In  Pugh 
u.  Leeds,  Cowp.  714,  there  was  a  power  to 
make  leases  in  possession,  but  not  in  re- 
version. A  lease  was  granted  for  twenty- 
one  years,  to  commence  from   the  day  of 


the  date.  Hdd,  that  "  from  the  day,  &c.," 
was  to  be  regarded  as  inclusive,  and  not 
exclusive  of  the  day  of  the  date.  Lord 
ijansfidd  said  :  "  The  ground  of  the 
opinion  and  judgment  which  I  now  de- 
liver is,  that '  fiom  '  may,  in  the  vulgar  use, 
and  even  in  the  strictest  propriety  of  lan- 
guage, mean  either  inclusive  or  exclusive; 
that  the  parties  necessarily  understood  and 
used  it  in  that  sense  which  made  their  deed 
effectual;  that  the  courts  of  ju.itice  are  to 
construe  the  words  of  parties  so  as  to 
effectuate  their  deeds,  and  not  to  destroy 
them ;  more  especially  where  the  words 
themselves  abstractedly  may  admit  of 
either  meaning."  In  Brown  v.  Slater,  16 
Conn.  192,  the  following  agreement  was 
entered  into  :  "  Farmington,  0<;t.  15th, 
1825.  In  consideration  of  Mrs.  Nancy 
Hart's  becommg  my  wife,  I  promise  to 
give  her  at  tlie  rate  of  one  dollar  per  week, 
from  the  date  of  our  marriage,  so  long  as 
she  remains  my  wife.  Elias  Brown." 
This  contract  was  put  in  suit  after  the 
death  of  the  husband,  and  the  defence 
was,  that  it  was  extinguished  by  the  mar- 
riage of  the  parties.  Held,  however,  that 
the  contract,  being  made  in  contemplation 
of  marriage,  ifHd  purporting  to  hold  forth 
a  benefit  to  the  promisee,  a  court  of  law 
would  construe  it  as  providing  for  the  pay- 
ment of  a  sum  of  money  to  her  after  the 


504  THE  LAW  01?  CONTRACTS.  [PAET  H. 

in  the  precise  way  in  which  it  is  intended  to  take  effect,  shall 
yet  be  construed  in  another,  if  in  this  other  it  can  be  made 
effectual,  (b)  For  example,  a  deed  intended  for  a  release, 
which  cannot  operate  as  such,  may  stiU  take  effect  as  a  grant 
of  the  reversion,  as  a  surrender,  or  an  attornment ;  or  even  as  a 
covenant  to  stand  seised,  (c)  So  a  deed  of  bargain  and  sale, 
void  for  want  of  enrolment,  has  been  held  to  take  effect  as  a 
grant  of  the  reversion,  (d)  If  several  grantors  join  in  a  deed, 
some  of  whom  are  able  to  convey  and  others  not,  it  is  the  deed 
of  him  or  them  alone  who  are  able,  (e)  And  if  there  be  several 
grantees,  one  of  whom  is  capable  of  taking  and  the  others  not, 
it  shall  enure  to  him  alone  who  can  take.  (/)  So  if  a  mortga- 
gor and  mortgagee  join,  it  is  the  grant  of  the  mortgagee  and 
the  confirmation  of  the  mortgagor,  (g)  And  if  a  charter  wiU 
bear  a  double  construction,  and  in  one  sense  it  can  effect  its 
pm-poses,  and  in  the  other  not,  it  wiU  receive  the  construction 
which  will  make  it  efficacious,  (h)  The  court  cannot,  however, 
through  a  desire  that  there  should  be  a  valid  comract  between 
the  parties,  undertake  to  reconcile  conflicting  and  antagonistic 
expressions,  of  which  the  inconsistency  is  so  great  that  the 
meaning  of  the  parties  is  necessarily  uncertain.  Nor  where 
the  language  distinctly  imports  illegaliiy,  should  they  construe 
it  in  a  different  and  a  legal  sense,  for  this  would  be  to  make  a 

termination  of  the  covertnre,  the  amount  16  id.  47-i.     "The    iud2:es   in  these  latter 

to  be  nsccrtiiined  by  its  dui'atinn.       Wit-  times  (and  I  tliiiilc  vevv  ri).ditly)  liaie  gone 

Hams,  C.  J.,  said  :  "  If  a  contract  admits  furtlier  than  formerly,  and  JKue  h  ad  more 

of  more  tlian    one    i-oii-^trLution,   one  of  consideration  for  the  sull^ra^'■e,  namely, — 

which  will  render  it  incfticaeioiis  or  nullify  tlie  ]>assing  of  the  estate  aecordin<;  to  the 

it,  that  con^.lruction  should    be    a{|o|ited  intent   of   tlio  parties,   than    the   shadow, 

which  will  carry  it  into  eftijct.     For  there  namely,  —  the  manner  of  yiassing  it."    Per 

is  no  prcsumiuion  a^ain^t  the  A'alidity  of  ]Villes,  ( '.  J.,  in  Hue  v.  Traumarr,  Willcs, 

contracts.     Nor  can  we  suppiisu  that  the  684.     Si;c  also,  niife  p.  4'J't,  note  (7). 

parties  sit  down  to  make  a  contract  pro-  (c)   Shcji.  Touch.  82  ;  IJoe  k.  TrauinaiT, 

viding  for  a  particular  event,  when  that  Willes,  6Si>. 

very  event  woiilil  make  it  void.     Sec,  in  ((/)   Smith   u.  Frederiel;,    1    linss.   174, 

illustration    of   this  principle.  Broom    e.  209;    Adams    v.    Steer,    Vri'<.   Jae.    210; 

Batchelor,  1  li.  &  N.  25.5.  Lynch  v.  Livinuslon,  8  Barb.  463,  2  Seld. 

(/))   G.iodtitle    r.    Bailev,    Cowp.    600;  422. 

Doe  I!.  Salkeld,  Willes,  67;j  ;  llaui:rrstou  (e)   Shep.  Touch.  81,  82. 

t),  JIanbury,   .'J   B.   &   C.    101;    Wallis  c.  (/')   1(1.82. 

AVallis,  4  Ma.ss.  135;    Tarker  c.   MclioN,  (1/)   Doe  r.  Adams,  2  Cromp.  &  J.  232  ; 

7  Pick.  Ill  ;  Ku^scll  /■.  Coffin,  8  id.   143  ;  Doe    v.    Goldsmith,    id.    674;    Trcport's 

Brewer  c.  Hardy,  22  id.  378-;    Jackson  v.  case,  6  Eejj.  15. 

Blod;;et,  16  Jolin.s.   172  ;  HogerR  r.  Eagle  (A)  Molyu's  case,  6  Eep.  6  a  ;  Chm-ch- 

Fire  Ins.   I'o.   y   \Yciid.    611  ;  Barrett  c.  waidens  of  St.  Saviour,  10  id.  (i7  b. 
French,  1  Conn.  354  ;  Bryan  c.  Bradley, 
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contract  for  the  parties  which  they  have  not  made  themselves. 
But  where  there  is  room  for  it,  the  court  will  give  a  rational 
and  equitable  interpretation,  which,  though  neither  necessary 
nor  obvious,  has  the  advantage  of  being  just  and  legal,  and 
supposes  a  lawful  contract  which  the  parties  may  fairly  be  re- 
garded as  having  made.  So,  for  the  same  reason,  all  the  parts 
of  the  contract  will  be  construed  in  such  a  way  as  to  give  force 
and  vaUdity  to  aU  of  them,  and  to  all  of  the  langfuage  used, 
where  that  is  possible,  (i)  And  even  parts  or  provisions  which 
are  comparatively  unimportant,  and  may  be  severed  from  the 
contract  without  impairing  its  effect  or  changing  its  character, 
wiU  be  suppressed  as  it  were,  if  in  that  way,  and  only  in  that 
way,  the  contract  can  be  sustained  and  enforced. 

This  desire  of  the  law  to  effectuate  rather  than  defeat  a  con- 
•tract,  is  wise,  just,  and  beneficial.  But  it  may  be  too  strong. 
And  in  some  instances  language  is  used  in  reference  to  this 
BuDJect  which  itself  needs  construction,  and  a  construction 
which  shall  greatly  qualify  its  meaning.  Thus,  Lord  C.  J. 
Hobart  said :  "  I  do  exceedingly  commend  the  judges  that  are 
curious  and  almost  subtle,  astute  (which  is  the  word  used  in  the 
Proverbs  of  Solomon  in  a  good  sense  when  it  is  to  a  good  end), 
to  invent  reasons  and  means  to  make  acts  according  to  the  just 
intent  of  the  parties,  and  to  avoid  wrong  and  injury,  which  by 
rigid  rules  might  be  wrought  out  of  the  act."  (j)  Lord  Sale 
quotes  and  approves  these  words,  (k)  and  Willes,  C.  J.,  quoting 


(i)  Thus  in  Evans  w.  Sanders,  8  Port,  have  the  choice  of  the  sort  and  the  pieces. 

497,  tliere  was  a  promise  to  pay  a  sura  of  The  ambiguous  words  —  of  such  sort  and 

money  Jan.  1,1836,  "with  interest  from,  siich  pieces  as  he  pleases  —  would  in  the 

1835."     //e/rf,  that  the  expression "  from  contrary    construction    be    needless,   and 

1835,"  in  order  that  it  miglit  have  some  produce  no  effect.     If  the  clioico  had  been 

operation,  must  be  construed  as  meanina;  intcijded   for   the   elder  son,  the   testator 

from  the  first  of  January,  1835.      This  would  have  had  no  occasion  to  add  tliese 

rule  i^  well  illustrated  also  by  a  case  put  words.     For  liy  leaving  all  his  plate  to  the 

by  Eutherforth  in  his  Institutes  of  Natural  elder,  except  one  thousand  ounces  of  it. 

Law,  B.  2,  c.  7.     "If   a  testator,"  says  which  the  elder  within  a  certain  time  is  to 

he,  "  bequeathes  all  his  plate  to  Iris  elder  deliver  to  the  younger,  the  sort  and  pieces 

son,  except  one  thousand  ounces,  which  to  be  delivered  would  of  course  have  been 

he  bequeathes  to  liis  younger  son,  and  di-  at    the    option    of   the   elder;    since   the 

reels  that  the  elder  shall,  at  a  certain  time,  yunngcr  would  by  the  will  have  had  no 

deliver  to  the  vounger  one  thousand  ounces  claim  but  to  a  certain  weight  of  plate." 

of  the  said  plate,  of  such  sort  and  such  See  also,  Stratton  v.  Pettit,  16  C.  B.  420. 

pieces  as  he  pleases ;  this  rule  would  de-  (./)  Clanrickard  ;;.  Sidney,  Hob.  277. 

tcrmine   the  intention  of  the   testator  to  (k)  Crossing  i'.  Scudamore,  1  Vent.  141. 
have  been,  that  his  younger   son  should 
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Hale's  approbation,  adds  his  own.  {I)  And  yet  this  cannot  be 
sound  doctrine ;  it  cannot  be  the  duty  of  a  court  that  sits  to 
administer  the  law,  and  for  no  other  purpose,  to  be  curious  and 
subtle,  or  astute,  or  to  invent  reasons  and  make  acts  in  order  to 
escape  from  rigid  rules.  All  that  can  be  true  or  wise  in  this 
doctrine  is,  that  courts  should  make,  not  rigid,  but  wise  and 
just  rules,  and  should  then,  by  their  help,  effectuate  a  contract 
or  an  instrument  wherever  this  can  be  done  by  a  perfectly  fair 
and  entirely  rational  construction  of  the  language  actually  used 
To  do  more  than  this  would  be  to  sacrifice  to  the  apparent  right 
of  one  party  in  one  case,  that  steadfast  adherence  to  law  and 
principle,  which  constitutes  the  only  protection  and  defence  of 
all  rights,  and  all  parties. 

Another  rule  requires  that  all  instruments  should  be  con- 
strued "  contra  proferentem.'^  That  is,  against  him  who  gives 
or  undertakes,  or  enters  into  an  obligation,  [m]  This  rule  of 
construction  is  reversed  in  its  application  to  the  grants  of  the 
sovereign ;  for  these  are  construed  favorably  to  the  sovereign, 
although  he  is  grantor,  [n)     The  reason    of   the    rule  "  contra 

(I)  Doe  V.  Salkeld,  Willes,  676 ;  Roe  v.  a  kind  of  equity  in  grants,  so  that  they 

TranmaiT,  id.  684.  shall  not  be  taken   unreasonably  against 

(7«)  Windliam's  case,  5  Eep.  7  b. ;  Chap-  the  ;;r,-,ntoi-,  and  yet  shall  with  reason  be 

man   v.  Dalton,  Plovvd.  289;  The   Ada,  extended  most  liberally  for  the  grantee." 

Daveis,    407;    Thrall  r.  Newell,  19   Vt.  Per   iSuuiiders,    J.,   in   Throckmorton    v. 

202;  per  Alderson,  B.,  in  Meyer  v.  Isaac,  Tracy,  Plowd.  161. 

6  M.  &  "W.  612.  This  rule  of  construe-  [n)  Willion  r.  Berkley,  Plowd.  243; 
tion  —  verba  chartarum  fuitiiis  accipiurdiir  Jackson  r.  Reeves,  3  Caines,  ;293.  They 
contra  profrrenlem  —  is  well  illustrated  by  shall,]ion'ever,  "hayenostrictornarrowin- 
the  case  of  Dann  o.  Spurrier,  3  B  &  P.  terpretation  for  the  overthrowing  of  tliem," 
399,  in  which  it  was  held,  tliat  a  lease  to  but  a  "  lilieral  and  favorable  construction 
one,  "to  hold  for  seven,  fourteen,  or  twen-  for  the  making  of  them  available  in  law, 
ty-one  years,"  gave  to  the  lessee,  and  him  risque  ad  plenifndinem,  for  the  honor  of  the 
alone,  the  option  at  which  of  the  periods  king."  2  Inst.  496.  "And  so  note" 
named  the  lease  should  determine.  See  saith  Lord  Coke,  "the  gravity  of  tlie  an- 
also,  Doe  u.  Dixon,  9  E:ist,  15.  —  The  ciont  sages  of  the  law  to  construe  the  king's 
construction  of  grants  should  be  favorable  grant  beneficially  for  his  Inuior,  and  Sie 
to  the  grantee.  Throckmorton  v.  Tracy,  relief  of  the  subject,  and  not  to  make  any 
Plowd.  1.'34,  161  ;  Doe  r.  Williams,  1  H.  strict  or  4iteral  construction  in  subversion 
Bl.  25  ;  Charles  Rivc)-  Bridge  r.  Warren  of  such  grants."  Molyu's  case,  6  Rep.  6  a. 
Bridge,  U  Pet.  420,  589;  Jackson  v.  See  also.  Churchwardens  of  St.  Saviour, 
Blodget,  16  Johns.  172;  filclvin  r.  Pm-  10id.67b.  Accordingh',  the  rule  in  ques- 
prietors,  &e.,  on  Mer.  River,  5  iWet.  15,  tion  is  of  less  weight  than  the  rule  that  au 
27  ;  Cocheco  Man.  Co.  v.  Whittier,  10  N.  instrument  shouldlie  supported  rather  than 
H.  305;  Lincoln  r.  Wilder,  29  Me.  169;  defeated;  andis  notapplicd  todefeat  a  con- 
Mills  V.  Catlin,  22  Vt.  98;  Winslow  r.  tract  entirely,  but  only  to  limit  the  extent 
Patten,  34  Me.  25  ;  Pike  r.  Munroe,  36  of  the  grant ;  for  a  grantor,  whether  king 
id.  309.  This  construition,  liowc\-cr,  or  subject,  is  always  held  to  have  intended 
must  be  a  fair  and  just  one,  for  "  there  is  something  by  his  grant.     "  It  is  u,  well- 
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proferentem"  is,  that  men  may  be  supposed  to  take  care  of 
themselves,  and  that  he  who  gives,  and  chooses  the  words  by 
which  he  gives,  ought  to  be  held  to  a  strict  interpretation  of 
them  rather  than  he  who  only  accepts,  (o)  But  the  reason  is 
not  a  very  strong  one,  nor  is  the  rule  of  special  value.  It  is 
indeed  often  spoken  of  as  one  not  to  be  favored  or  applied,  un- 
less other  principles  of  interpretation  fail  to  decide  a  ques- 
tion, [p)     It  is  of  course  most  applicable  to  deeds  poU,  [q)  as, 


known  rule,  in  the  construction  of  private 
grants,  if  the  meaning  of  the  words  be 
doubtful,  to  construe  them  most  strongly 
against  the  grantor.  But  it  is  said  tliat  an 
opposite  mie  prevails,  in  cases  of  grants 
by  the  king ;  for  where  there  is  any  doubt, 
the  construction  is  made  most  favorably 
for  the  king  and  against  the  grantee.  The 
rule  is  not  disputed.  But  it  is  of  very 
limited  application.  To  wliat  cases  does 
it  apply  ■?  To  such  cases  only  where  there 
is  a  real  doubt,  where  the  grant  admits  of 
two  interpretations,  one  of  which  is  more 
extensive  and  the  other  more  restricted  ; 
so  that  a  choice  is  fairly  open,  and  either 
may  be  adopted  without  any  violation  of 
the  apparent  objects  of  the  grant.  If  the 
king's  grant  admits  of  two  interpretations, 
one  of  which  will  make  it  utterly  void  and 
worthless,  and  the  other  will  give  it  a  rea- 
sonable effect,  then  the  latter  is  to  prevail ; 
for  the  reason  (says  the  common  law) 
'that  it  will  be  more  for  the  hmefit  of  the 
subject  and  tlie  honor  of  the  kinu,  wliicli  is 
more  to  be  regarded  than  Ids  profit.'  10 
Co.  67  b.  And  in  every  case  the  rule  is 
made  to  bend  to  the  real' jnstice  and  integ- 
rity of  tlie  case.  No  strained  or  extrava- 
gant construction  is  to  be  made  in  favor  of 
the  king.  And  if  the  intention  of  tlje 
grant  is  obvious,  a  fail-  and  liberal  inter- 
pretation of  its  terms  is  enforced."  I'ur 
Slorij,  J.,  Charles  Kiver  Bridge  r.  Warren 
Bridge,  11  Pet.  .591,  597.  It  is  laid  do\\n 
by  Mr.  Justice  Slorij,  tl)at  tlie  grants  of  tlie 
sovereign  are  construed  against  the  grantee 
only  in  cases  of  mere  donation,  Tinrl  not 
where  there  is  a  valuable  consideration  ; 
that  the  rule  has  no  application  in  cases  of 
legislative  grants.  11  Pet.  597,  598.  _  It 
is  just  and  reasonable  that  the  construction 
ehould  be  favorable  to  the  graiitci-,  in  the 
case  of  a  conveyance  of  lands  by  tlic  sov- 
ereign for  a  valuable  consideration  ;  but 
where  exclusi\e  privileges  are  given  to  an 


individual  or  to  a  company,  and  rights 
conferred  restrictive  of  those  of  the  public, 
or  of  private  persons,  the  construction,  iu 
cases  of  doubt  or  ambiguity,  is  against  the 
grantee,  especially  where  burdens  are  im- 
posed upon  the  public,  as  in  the  case  of 
rates  of  toll  imposed  for  the  benefit  of  a 
company.  In  Stourbridge  Can.  Co.  v. 
Wheeley,  2  B.  &  Ad.  792,  where  a  right 
of  taking  toll  was  given  to  a  company, 
Lord  Tenterden  used  the  following  lan- 
guage ;  "  This,  like  many  other  cases,  is  a 
bargain  between  a  company  of  adventurers 
and  the  |niblic,  the  terms  of  whicli  are  ex- 
pressed in  the  statute ;  and  the  rule  of  con- 
struction in  all  such  cases  is  now  fully  es- 
tablished to  be  tills  ;  that  any  ambiguity  in 
the  terms  of  the  contract  must  operate 
against  the  adventurers,  and  in  favor  of 
the  public ;  and  the  plaiiitift's  can  claim 
notliing  which  is  not  clearlij  given  to  them 
by  the  act."  Blakemore  ;,■.  Glamorgan- 
shire Can.  Nav.  1  Mylne  &  K.  154,  162, 
per  Lord  Eldon;  Gildart  v.  Gladstone,  11 
East,  675,  685  ;  Leeds  and  Liverpool  Can. 
Co.  !,•.  Hustler,  1  B.  &  C.  424  ;  Barrett  v. 
Stockton,  &c.  Railway  Co.  2  Man.  &  G. 
134;  Parker  v.  Great  \A\-stern  Railway 
Co.  7  id.  253;  Woliawk  Bridge  Co.  v. 
Utiea  &  Seh.  R.  R.  Co.  6  Paige,  554.  In 
Priestley  v.  Foulds,  2  Man.  &  G.  194,  in 
tlie  case  of  a  legislative  grant  to  a  com- 
pany such  as  those  above  mentioned,  Colt- 
man,  J.,  said  :  "  The  words  of  the  act 
must  be  considered  as  the  language  of  the 
company,  which  ought  to  be  construed 
fortius  contra  proferentem."  —  This  rule  of 
construction,  "  contra  prof  renteni,"  is  ap- 
plied in  pleading.  Bac.  Max.  Reg,  3 ; 
but  is  not  applied  to  wills  ;  nor  to  stat- 
utes, verdicts,  judgments,  &c.,  which  are 
not  words  of  parties.     lb. 

(o)  Per  Alderson,  B.,  in  Meyer  v.  Isaac, 
6  M.  &  \V,  612. 

(;;)  "It   is   to   be  noted,"  saith  Lord 


(q)  The  reason  given  in  the  books  for  the   application  of  this  rule  to  deeds  poU, 
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if  tenant  in  fee-simple  grants  an  estate  "  for  life,"  it  is  held  to 
be  for  the  life  of  the  grantee,  (r)  Where  there  is  an  indenture, 
the  words  may  be  taken  as  the  words  of  both  parties.  But  if 
in  fact  one  gives  and  the  other  receives,  the  same  rule  applies 
as  in  case  of  deeds  poll,  (s)  As  if  two  tenants  in  common 
grant  a  rent  of  twenty  shillings,  the  grantee  takes  forty,  or 
twenty  from  each  ;  but  if  they  reserve  in  a  lease  twenty  shil- 
lings, they  take  only  the  twenty,  or  ten  each,  {t)  And  in  gen- 
eral, if  a  deed  may  enure  to  several  different  purposes,  he  to 


Bacon,  "that  this  rule  is  tlie  Inst  to  be  re- 
Borted  to,  and  is  never  to  be  relied  upon 
but  where  siU  otiicr  rules  of  exposition  of 
words  fail ;  and  if  any  other  come  in 
place,  this  givcth  place.  And  that  is  .a 
point  worthy  to  be  oljscrvod  generally  in 
the  rules  of  the  law,  that  when  they  en- 
counter and  ci-oss  one  another  in  any  case, 
it  be  understood  which  the  law  lioldrth 
worthier,  and  to  be  preferiX'd  ;  and  it  is  in 
this  paiticidar  very  notable  to  consider, 
that  tilts  being  a  rule  of  soi}ie  strictuess 
and  rigor,  doth  not  as  it  were  its  office, 
but  in  ai)senee  of  other  rules  which  arc  of 
more  etjuity  and  humanity."  15ac.  JLix. 
Eeg.  3,  See  also.  Love  v.  Pares,  1.3  E.-ist, 
80.  So  in  Adains  v.  Warner,  2;i  \'t  411, 
412,  Mr.  Jiisiiee  Itrfl/ii-ld,  said:  "This 
rule  of  construction  is  not  pro]ierly  appli- 
cable to  any  ca^c,  but  one  of  strict  (■■juifo- 

and  not  to  indentures,  is  that  in  deeds  poll 
the  words  are  the  words  of  the  grantor 
alone,  while  in  indentures  they  are  the 
words  of  both  parties.  2  Bl.  (Jimi.  3S() ; 
Browning  v.  Beston,  Plowd.  1.34.  The 
distinciion  seeni.s,  liowcvci-,  to  be  in  a 
good  degree  without  foundation.  It  is 
true  that  the  words  of  a  deed  poll  are  the 
words  of  the  grantor  alone,  lail  it  is  not 
true  that  the  words  of  an  iiulcnture  are  the 
words  of  both  parties  iu  atiy  siieli  sense  as 
to  make  the  rule  in  qttestlon  inapplicalile. 
See  Gnwd'i,  :iiiiH:iiih>,  iii  Browning  v.  Bes- 
ton, Plowd.  l.iil.  \Vords  of  exee|ition  or 
reser\'ation  in  any  instrument  are  regarded 
as  the  words  of  the  party  in  wlioe  fivor 
the  cxcejitioii  or  reservation  is  nridc. 
Loheld's  case-,  10  Itep.  106  b;  Hill  v. 
Graii;;e,  Pl(ned.  171  ;  lilaeketl  o.  I!(.val 
Exch.  Ass  Co.  2  Cronip.  &  J.  244,  2."il  ; 
Doimell  «.  Columbian  Ins.  Co.  2  ISumncr, 
866,  381  ;  Palmer  v.  Warren  Ins.  Co.  1 
Story,  360.  And  they  would  lie  construed 
against  such  j'arty.     Id. ;  Cardigau  w.  Ar- 


catlnn,  where  the  words  used  will  bear 
either  one  of  two  or  more  interpretations 
equally  well.  In  such  a  case,  if  there  be 
no  other  legitimate  mode  of  determining 
the  equipoise,  this  rule  might  well  enough 
decide  the  case.  In  all  other  cases,  where 
this  rule  of  construction  is  dragged  in  by 
way  of  argument —  atid  that  is  almost  al- 
ways where  it  happens  to  fall  on  the  side 
which  we  desire  to  support  —  it  is  used  as 
a  mere  make-weight,  and  is  nither  an  ar- 
gument than  a  reason."  See  also,  Doe  y. 
Uodd,  5  B.  &  Ad.  6S0. 

(/■)    Co.  Litt.  42  a. 

(■-■)   ^ec  .s.//),-./,  n.  (q). 

(()  Browning  c.  Beston,  Plowd.  140; 
Throckmorton  v.  Tracy,  id.  161  ;  Hill  v. 
GraiiL";,  id.  171  ;  Chapman  i'.  Dalton,  id. 
2.s'J;  Shep.  Touch.  98;   Co.  Litt.   1117  u. 


mitage,  2  B.  &  C.  197;  BuUcn  v.  Den 
ning,  5  id.  S42  ;  Jackson  r.  Hudson,  3 
Jolins.  387  ;  House  r  Palmer,  9  Ga.  497  ; 
Jackson  i'.  J^awrcnee,  11  Johns.  191.  Sep- 
arate covenants  in  an  indcntuie  on  the 
part  of  the  lessor  and  Ics.^ec,  and  indeed 
any  stipulation  on  the  jiait  of  either  party 
to  an  agreement,  would  bo  regarded  as  tlio 
covenants  and  stipulations  of  the  party 
bound  to  do  the  thing  agreed  upon,  and 
the  rule  of  construction  "  contra  jirofeiyn- 
teiii,"  would  apply  to  such  cases,  suliject 
to  all  tjjc  limitations  which  properly  be- 
long to  It.  "It  is  certainly  true,"  "says 
Lord  Eldun.  "  that  the  wi5rds  of  a  covenant 
arc  to  be  taken  most  strongly  against  the 
covenantor  ;  but  that  must  he  qualified  by 
the  observation  that  a  due  regard  must  be 
]iaid  to  the  intention  of  the  ]i.irtics,  as  col- 
lected from  the  whole  context  of  the  in- 
strument." Browning  c.  Wriglit,  2  B.  & 
P.  22  ;  Earl  of  Shrcwsbiirv  r.  Gould,  2  B. 
&  Aid.  487,  494  ;  Barton  'u.  Fitzgerald,  15 
East,  530,  546. 
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■whom  it  is  made,  may  elect  in  what  way  to  take  it.  (u)  Thus, 
if  an  instrument  may  be  either  a  bill  or  promissory  note,  the 
holder  may  elect  which  to  consider  it.  (v)  So  if  a  carrier  gives 
two  notices  limiting  his  responsibihty,  he  is  bound  by  that 
which  is  the  least  favorable  to  himself,  (w)  So  a  notice  under 
which  one  claims  a  general  lien  is  to  be  construed  against  the 
claimant.  The  same  rule,  we  think,  applies  to  the  case  of  an 
accepted  guaranty,  though  upon  this  point  the  authorities  are 
somewhat  conflicting,  {x) 


(u)  Shep.  Touch.  83 ;  Heyward's  case, 

2  Rep.  35  b  ;  Jackson  u.  Hudson,  3  Johns. 
387  ;  Jackson  v.  Blodcctt,  16  id.  172,  178. 

(y)  Edis  V.  Bury,  el}.  &  C.  433  ;  Block 
V.  Bell,  1  Moody  &  R.  149;  Miller  v. 
Thompson,  4  Scott,  N.  R.  204. 

(w)  Munn  v.  Baker,  2  Stark.  25.5.  See 
also,  ante,  vol.  II.  p.  252,  n.  (z). 

(x)  Some  judges  hare  been  of  opinion 
that  the  contract  of  guaranty  is  a  contract 
strictlssum  juris,  and  to  be  construed  in 
favor  of  the  guarantor.  Thus,  in  Nichol- 
son V.  Paget,  1  Cromp.  &  M.  48,  where  the 
words  were  :  "  I  hereby  aLjrcc  to  be  an- 
swerable for  the  payment  of  £50  for  B,  in 
case  B  does  not  pay  for  the  gin,  &c.,  which 
he  receives  fiom  you,  and  I  will  pay  the 
amount,"  the  Court  of  Exchequer  held 
that  this  was  not  a  continuing  guaranty. 
And  Bayky,  B.,  said:  "This  is  a  con- 
tract of  guaranty,  which  is  a  contract  of  a 
peculiar  decription;  for  it  is  not  a  con- 
tract which  a  party  is  entering  into  for  the 
payment  of  his  own  debt,  or  on  his  own 
behalf;  but  it  is  a  contract  whicli  he  is  en- 
tering into  for  a  third  person ;  and  we 
think  that  it  is  the  duty  of  the  party  who 
takes  such  a  security,  to  see  that  it  is 
couched  in  such  words  as  that  the  party 
so  giving  it  may  distinctly  understand  to 
what  extent  he  is  binding  himself.  .... 
It  is  not  unreasonable  to  expect,  from  a 
pai-ty  who  is  furnishing  goods  on  the  faith 
of  a  guaranty,  that  he  will  take  thg  guar- 
anty in  terms  which  shall  plainly  and  in- 
telligibly point  out  to  the  party  giving  the 
guaranty  the  extent  to  wliich  he  expects 
that  the  liability  is  to  be  carried."  And 
see,  to  the  same  effect,  Melville  v.  Hayden, 

3  B.  &  Aid.  593.  On  the  other  hand,  in 
the  latter  case  of  Meyer  v.  Isaac,  6  M.  & 
W.  605,  4  Jur.  437,  the  counsel  for  the 
defendant  having  cited  Nicholson  v.  Paget, 
Parke,  B.,  said :  "  Can  you  find  any 
other  authority  in  favor  of  that  rule  of  con- 


struction ?  It  certainly  is  at  variance  with 
the  general  principles  of  the  common  law, 
that  words  are  always  to  be  taken  most 
strongly  against  the  party  using  them. 
Here  is  a  guaranty  in  the  shape  of  a  letter 
written  by  the  defendant,  with  a  view  of 
inducing  the  plantiff  to  give  credit  to  a 
particular  person.  Now,  a  guaranty  is 
one  of  that  class  of  obligations  which  is 
only  binding  on  one  of  the  parties  when 
the  other  chooses  by  his  own  act  to  make 
it  binding  on  him  also.  This  instrument 
only  contains  the  words  of  one  of  the 
parties  to  it,  namely,  of  the  defendant; 
and  does  not  affect  tlie  plaintiff'  until  he 
acts  upon  it  by  supplying  the  goods." 
And  Alderson,  B,,  in  delivering  the  judg- 
ment of  the  court,  said  :  "  There  is  con- 
siderable difficulty  in  reconciling  all  the 
cases  on  this  subject ;  which  principally 
arises  from  the  fact  that  they  are  not  quite 
at  one  on  the  principle  to  be  followed  in 
deciding  questions  of  this  sort ;  some  lay- 
ing it  down  that  a  liberal  constniction 
ought  to  be  made  in  favor  of  the  person 
giving  the  guaranty ;  and  others  that  it 
ought  to  be  in  favor  of  the  party  to  whom 
it  is  given  ;  which  was  the  rule  adopted  by 
the  Court  of  Queen's  Bench  in  Mason  v. 
Pritchard.  Now,  the  generally  received 
principle  of  law  is,  that  the  party  making 
any  instrument  should  take  care  so  to  ex- 
press the  nature  of  his  own  liability,  as 
that  he  may  not  be  bound  beyond  what  it 
was  his  intention  he  should  be,  and,  on  the 
other  hand,  that  the  party  who  receives  the 
instrument,  and  on  the  faith  of  it  parts 
with  his  goods,  which  he  would  not,  per- 
haps, have  parted  with  otherwise,  and  is, 
moreover,  not  the  person  by  whom  the 
words  of  the  instrument  constituting  the 
liability  are  used  at  all,  should  have  that 
insti-ument  construed  in  his  favor.  If, 
therefore,  I  were  obliged  to  choose  be- 
tween the  two  conflicting  principles  which 
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In  cases  of  mutual  gift  or  mutual  promise,  where  neither  party 
is  more  the  giver  or  undertaker  than  the  other,  this  rule  would 
have  no  application,  {y)  Nor  does  it  seem  that  it  is  permitted 
to  aifect  the  construction  when  a  third  party  would  be  thereby 
injured.  As  if  tenant  in  tail  make  a  lease  "  for  life  "  generally, 
this  shall  be  construed  to  be  a  lease  for  the  life  of  the  lessor, 
that  the  reversioner  may  not  suffer,  {z)  Another  reason  is,  that 
a  tenant  in  tail  cannot  legally  grant  a  lease  for  another's  life, 
and  the  rule  of  Lord  Coke  is  apphed ;  namely,  that  an  intend- 
ment which  stands  with  the  law  shall  be  preferred  to  one  which 
is  wrongful  and  against  the  law.  (a)  This  rule,  that  words 
shall  be  construed  '■^  contra  proferentem"  was,  says  Lord  Bacon, 
"drawn  out  of  the  depth  of  reason;"  (b)  but  we  have  already 
intimated  that  it  is  among  those  principles  of  interpretation 
which  have  the  least  influence  or  value. 

No  precise  form  of  words  is  necessary  even  in  a  specialty,  (c) 


hare  been  laid  ilown  on  tliis  sulijict,  I 
Bhould  ratlier  be  disposed  to  agree  with 
that  given  in  Ma'^on  v.  Pjitchard,  tlian 
witli  the  opinion  of  Bai/lei/,  J?  ,  in  Kichol- 
son  w.  Paget."  See  also,  Mason  v.  Pritcli- 
aid,  12  East,  227  ;  Hargreavo  i.  Smue,  6 
Bing.  2-1+.  And  see  ante,  vol.  11.  p.  21, 
and  notes. 

{;/}  Co.Litt.  42  a,  183  a.  The  eondition 
of  an  obligation  is  considered  as  the  lan- 
guage of  tiie  obligee,  and  so  is  construed 
in  f.ivor  of  the  obligor.  In  the  languauc 
of  Biddioin,  C.  J.,  and  Fitzlierbert.  J.,  in 
Bold  V.  Molineux,  Dyer,  14  li,  17  a,  "  every 
condition  of  an  obligation  is  as  a  defea- 
sance of  the  obligation,  as  well  as  if  the 
obligation  were  single,  and  aftrr  the  obligee 
made  indentures  of^  defeasance,  and  it  is  all 
one,  for  the  condition  is  the  assent  and 
agreement  of  the  obligee,  and  made  for 
the  benefit  of  the  ohligor;  and  for  that 
reason  it  shall  always  be  taken  most  favor- 
ably for  the  obligor  :  as  if  a  man  be  hound 
in  an  obligation  to  pay  ten  pounds  before 
such  a  [feast]  day,  the  obligor  is  not  hound 
to  pay  it  till  the  last  instant  of  the  next 
day  preceding  the  feast,  for  he  hath  all 
that  time  for  his  liberty  of  payment.  So 
is  the  law,  if  I  ho  bound  to  you  on  condi- 
tion to  pay  ten  pounds  before  the  feast  of 
St.  Thomas,  and  there  are  two  feasts  of 
St.  Thomas,  the  latest  feast  is  that  before 
which  I  am  bound  to  pay,  and  not  sooner, 
for  that  is  most  for  my  advantage."     See 


also,  Shep.  Touch.  37.T,  376  ;  Powell  on 
Contracts,  396,  397 ;  Laughter's  case,  5 
Rep.  22  a. 

(:)   Co.  Litt.  42  a. 

(«)   See  ante,  p.  500,  note  (>■). 

(A)   I3ac.  Max.  l\eg.  3. 

(c)  "  In  our  law,"  says  Catline,  Serjeant, 
aryumdo,  in  Bi'owning  v.  Beston,  Plowtl. 
140,  "if  any  persons  are  agreed  upon  a 
thing,  and  words  are  ex]iresscd  or  written 
to  make  the  agreement,  although  tliey  are 
not  apt  and  usual  words,  yet  if  they  have 
substance  in  them  tctiding  to  the  effect 
proposed,  tlie  law  will  take  them  to  be  of 
the  same  ctl'ect  as  usual  words  ;  for  the  law 
always  regards  the  intention  of  the  parties, 
and  will  apply  the  words  to  that  wliich, 
in  common  prcstimption,  may  be  taken  to 
be  their  intent.  And  such  laws  are  very 
commendable.  For  if  the  law  should  be 
so  ])recise,  as  always  to  insist  upon  a  pecu- 
liar form  and  order  of  words  in  agree- 
ments, and  would  not  regard  the  intemion 
of  the  parties  when  it  was  expressed  in 
other  words  of  substance,  but  would  rather 
apply  the  intention  of  the  parties  to  the 
order  and  form  of  words  than  the  words 
to  the  intention  of  the  parties,  such  law 
would  be  more  full  of  form  than  of  sub- 
stance. But  our  law,  which  is  the  most 
reasonable  laAV  upon  earth,  regards  the 
eft(;ct  and  substance  of  words  more  than 
the  form  of  them,  and  takes  the  substance 
of  words  to  imply  the  form  thereof,  ratiiia 
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Thus,  words  of  recital  in  a  deed,  will  constitute  an  agreement 
between  the  parties  on  which  an  action  of  covenant  may  be 
maintained,  {d)  And  the  recital  in  a  deed  of  a  previous  agree- 
ment is  equivalent  to  a  confirmation  and  renewal  of  the  agree- 
ment, (e)  And  words  of  proviso  and  condition  will  be  con- 
strued into  words  of  covenant,  when  such  is  the  apparent  in- 
tention and  meaning  of  the  parties.  (/)  And  even  words  of 
reservation  and  exception  in  a  lease  have  been  held  to  operate 
as  a  grant  of  a  right,  {g)  So  a  hcense  may  have  effect  as  a 
grant  of  an  incorporeal  hereditament,  if  it  be  sealed  and  de- 
livered, and  authorizes  the  party  to  whom  it  is  made  to  go  on 
the  licensor's  land,  and  make  some  use  of  the  land  to  his  own 
profit.  Not  so  if  it  be  only  a  license  to  do  some  particular  act, 
as  to  hunt  in  a  man's  park.  The  distinction  between  these 
is  not  always  obvious  ;  and  the  same  license  may  operate  as 
a  grant  as  to  some  things,  and  as  a  mere  license  as  to  other 
things,  (h) 


than  that  the  intent  of  the  parties  slioiild 
be  void."  And  sec  Tench  u.  Cheese,  6 
De  G.,  M.  &  G.  453,  31  Eng.  L.  &  Eq. 
392,  397,  per  Cranwurtk,  L.  C, 

(d)  Severn  v.  Clerks,  2  Leon,  122. 

(e)  Barfoot  v.  FroswcU,  3  Koble,  465 ; 
Saltourn  v.  Houstoun,  1  Bing.  433 ;  Samp- 
son V.  Easterhv,  9  B.  &  C.  505. 

(/■)  Chipham  v.  Moyle,  1  Lev.  155,  1 
Kehle,  842;  Shep.  Touch.  122;  Hnff  v. 
ISiickcrson,  27  Me.  106.  "  Where  the 
language  of  an  agreement  can  be  resolved 
into  a  covenant,  tlie  judicial  inclination  is 
so  to  construe  it ;  and  lience  it  has  result- 
ed, that  certain  features  have  ever  been 
held  essential  to  the  constitution  of  a  con- 
dition. In  the  absence  of  any  of  these  it 
is  not  permitted  to  work  the'  destructive 
efiFect  the  law  otherwise  attributes  to  it." 
Per  Belt,  J.,  in  Paschall  v.  Passmore,  15 
Penn.  St.  295,  307. 

(9)  Thus,  in  Wickham  ;;.  Hawker,  7  M. 
&  W.  63,  A  and  B  conveyed  to  D  and 
his  heirs  certain  lands,  excepting  and  reserv- 
ing to  A  B  and  C,  their  heirs  and  assigns, 
liberty  to  come  into  and  upon  the  lands, 
and  there  to  hawk,  hunt,  fish,  and  fowl : 
Held,  that  this  was  not  in  law  a  reservation 
properly  so  called,  but  a  new  grant  by  D 
(who  executed  the  deed)  of  the  liberty 
therein  mentioned,  and  therefore  that  it 
might  inure  in  favor  of  C  and  his  heirs, 


althongh  he  was  not  a  party  to  the  deed. 
Sue  also.  Doe  d.  Douglas  v.  Lock,  2  A.  & 
E.  705,  743. 

(/i)  Wood  V.  Leadbitter,  13  M.  &  W. 
845;  Woodward  v.  Sccly,  11  111.  157; 
Cook  V.  Stearns,  11  Mass." 533.  The  dis- 
tinction between  a  license  which  is  coupled 
with  a  grant,  and  a  license  which  operates 
merely  as  a  license,  is  admirably  stated  by 
Lord  Chief  Justice  Vauglmn,  in  Thomas 
V.  Son-ell,  Vaugh.  330,  351.  "A  dispen- 
sation or  license,"  says  he,  "  properly 
passeth  no  interest,  nor  alters  or  transfers 
property  in  any  thing,  but  only  makes  an 
action  lawful,  wiiich  without  it  has  been 
unlawful ;  as  a  license  to  go  beyond  the 
seas,  to  hunt  in  a  man's  park,  to  come  into 
his  house,  are  only  actions  wliich,  without 
license,  had  been  unlawful.  But  a  license 
to  hunt  in  a  man's  park,  and  carry  away 
the  deer  killed  to  his  own  use ;  to  cut  down 
a  tree  in  a  man's  ground,  and  to  carry  it 
away  the  next  day  after  to  his  own  use, 
are  licenses  as  to  the  acts  of  hunting  and 
cutting  down  the  tree  ;  but  as  to  the  cany- 
ing  away  of  the  deer  killed,  and  tree  cut 
down,  they  are  grants.  So  to  license  a 
man  to  eat  my  meat,  or  to  fire  the  wood 
in  my  chimney  to  warm  him  by,  as  to  the 
actions  of  eating,  tiring  my  wood,  and 
warming  him,  they  are  licenses  ;  but  it  is 
consequent   necessarily  to   those   actions 
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Even  a  bond  may  be  made  withoat  the  words  "held  and 
firmly  obliged,"  although  they  are  technical  and  usual.  Any 
\vi-iting  under  seal  which  acknowledges  a  debt,  or  indicates  that 
the  maker  intends  to  be  bound  to  the  payment  of  a  definite  sum 
of  money,  would  be  construed  as  a  bond,  (i) 

A  question,  to  which  we  have  already  alluded,  whether  parties 
have  by  a  certain  instrument  made  a  lease,  or  only  an  aiiec- 
ment  for  a  future  lease,  sometimes  presents  very  considerable 
difficulty.  There  do  not  seem  to  he  any  fixed  and  precise  rules 
which  will  always  suffice  to  decide  this  question.  Indeed,  each 
case  must  be  determined  upon  its  own  merits  ;  and  little  more 
can  be  said  by  way  of  rule,  than  that,  wherever  the  obvious  and 
natural  interpretation  of  the  words  used  would  indicate  the  in- 
tention of  the  party  actually  in  possession  to  divest  himself 
thereof  forthwith,  in  favor  of  the  other  who  is  to  come  into  pos- 
session under  him  for  a  definite  time,  these  words  wiU  constitute 
an  actual  lease  for  years,  although  the  words  used  may  be  more 
proper  to  a  release  or  covenant,  or  to  an  agreement  for  a  subse- 
quent lease.  But  if  the  whole  instrument,  fairly  considered, 
indicates  that  it  is  only  the  purpose  and  agreement  of  the  par- 
ties hereafter  to  make  such  a  lease,  then  it  must  be  construed 
as  only  such  agreement,  although  some  of  the  language  might 
indicate  a  present  lease,  (j) 

that  my  property  be  destroyed  in  the  meat  yet  if  upon  the  whole  deed  there  appears 
eaten,  and  in  the  wood  bui-nt,  so  as  in  no  such  intent,  but  that  they  are  only  pro- 
some  cases  by  consequent  and  not  directly,  paratory  and  relative  to  a  future  lease  to 
and  as  its  effect,  a  dispensation  or  license  be  made,  the  law  will  rather  do  violence 
may  destroy  and  alter  property."  to  the  words  than  breakthrough  the  intent 

(i)  Uodson  v.  Kaycs,  Yelv.  193  ;  Core's  of  the  parties ;  for  a  lease  for  years  being 

case.  Dyer,  20  a.  no  other  than  a  contract  for  the  possession 

(_;■)  "  It  may  be  laid  down  for  a  rule,''  and  profits  of  the  lands  on  the  one  side, 
Bays  Lord  Cluef  Baron  Gilbert,  "that  and  a  recompense  of  rent  or  other  income 
whatever  words  are  sufficient  to  explain  on  the  other,  if  the  words  made  use  of  are 
the  intent  of  the  parties,  that  the  one  shall  sufficient  to  pi'ove  such  a  contract,  in  what 
•  divest  himself  of  the  possession,  and  the  form  soever  they  are  introduced,  or  how- 
other  come  into  it  for  such  a  determinate  ever  variously  applicable,  the  law  calls  in 
time,  such  words,  whether  they  run  in  the  the  intent  of  the  parties,  and  models  and 
form  of  a  license,  covenant,  or  agreement,  governs  the  words  accordingly."  Bac. 
are  of  themselves  sufficient,  and  will  in  Abr.  Tit.  Leases,  (K).  See  also,  for  a 
construction  of  law  amount  to  a  lease  for  full  discussion  of  this  subject  and  an  analy- 
years  as  effectually  as  if  the  most  proper  sis  of  the  cases,  Piatt  on  Leases,  Ft.  3, 
and  pertinent  words  had  been  made  use  ch.  4,  sec.  3  ;  Taylor's  Landlord  and 
of  for  that  purpose ;  and  on  the  contrary.  Tenant,  ^  37,  et  seq. ;  and  the  late  case  of 
if  the  most  proper  and  authentic  form  of  Stratton  v.  Pettit,  16  C.  B.  420,  30  E.  L. 
words,  whereby  to  describe  and  pass  a  &  E.  479. 
present  lease  for  years,  are  made  use  of, 
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All  legal  instruments  should  be  gi-ammatically  written,  and 
should  be  construed  according  to  the  rules  of  grammar.  But 
this  is  not  an  absolute  rule  of  law.  On  the  contrary,  it  is  so  far 
immaterial  in  what  part  of  an  instrument  any  clause  is  written, 
that  it  will  be  read  as  of  any  place  and  with  any  context,  and  if 
necessary,  transposed,  in  order  to  give  effect  to  the  certain  mean- 
ing and  purpose  of  the  parties.  (A;)  StiU  this  will  be  done  only 
when  their  certain  and  evident  intent  requires  it.  Inaccuracy 
or  confusion  in  the  arrangement  of  the  parts  and  clauses  of  an 
instrument  is,  therefore,  always  dangerous,  because  the  intent 
may  in  this  way  be  made  sb  uncertain  as  not  to  admit  of  a 
remedy  by  construction,  (l)  Generally  aU  relative  words  are 
read  as  referring  to  the  nearest  antecedent,  (m)  But  this  rule 
of  grammar  is  not  a  rule  of  law,  where  the  whole  instrument 
shows  plainly  that  a  reference  was  intended  to  an  earher  ante- 
cedent, (w) 

So,  it  is  a  general  proposition,  that  where  clauses  are  repug- 
nant and  incompatible,  the  earlier  prevails  in  deeds  and  other 
instruments  inter  vivos,  if  the  inconsistency  be  not  so  great  as 
to  avoid  the  instrument  for  uncertainty,  (o)     But  in  the  con- 

(k)  Per  BuZ/er,  J.,  in  Dakeof  Northum-  demise  is,  /)nma  /an'e,  for  the  life  of  B. 
berland  v.  Errington,  5  T.  R.  526.  Thus,  But  where  A  demised  to  B,  his  executors 
if  a  man  in  the  month  of  February  make  and  administrators,  for  the  term  of  his  nab- 
a  lease  for  years,  reserving  a  yearly  rent  ural  life,  and  the  lease  contained  a  cove- 
payable  at  the  feasts  of  St.  Michael  the  nant  by  A  for  the  quiet  enjoyment  of  the 
Archangel  [Sept.  J9],  and  the  Annuncia-  premises  by  B,  his  executors,  &c.,  during 
tion  of  our  Lady  [March  25],  during  the  the  natural  life  of  A,  it  was  held,  that  the 
term,  the  law  shall  make  transposition  of  word  '  his '  in  the  demising  clause  must 
the  feasts,  namely,  at  the  feasts  of  the  be  referred  to  A,  the  grantor,  and  not  to 
Annunciation  and  St.  Michael  the  Arch-  B,  though  his  name  was  the  last  antece- 
angel,  that  the  rent  may  be  paid  yearly  dent.  Doe  v,  Dodd,  5  B.  &  Ad.  689.  In 
during  the  term.  Co.  Litt.  217  b.  See  scire  facias  against  bail,  the  notice  to  tlie 
also,  1  Jarman  on  Wills,  437,  et  seq.  defendant  was  dated  on  the  3d  day  of  Oc- 

(l)  "Note   reader,"   saith  Lord    Coke,  tober,  1 842,  and  stated  that  the  execution 

"  although  mala  grammatica  nan  vitiat  in-  was  returnable  on  the  3d  Tuesday  of  Oc- 

strumenta,  yet  in  expositione  instrumentorum  tober  next.     Held,  that  the  word  "  next " 

mala  grammatica,  quod  fieri  possit,  vitanda  referred  to  the  3d  Tuesday  of  the  month, 

est."    Finch's  case,  6  Rep.  39.  and  not  to  the  month,  and  that  it  was  suf- 

(m)  Cora.  Dig.  Tit.  Parols  (A.  14) ;  ficient.     Nettleton  v.  Billings,  13  N.  H. 

Jenk.    Cent.    180;    Bold   v.   Molineux,  446.     See  Osgood  w.  Hutchins,  6  id.  374 ; 

Dyer,  14  b;  Baring  v.  Christie,  5  East,  Presoot!!. ,  Cro.  Jac.  646 ;  Buckley 

398  ;  Rex  v.  Inhabitants  of  St.  Mary's,  1  v.  Guildbank,  id.  678 ;  Bunn  v.  Thomas, 

B.  &  Aid.  327.  2  Johns.  190;   Tompkins   i>.  Corwin,  9 

(n)  Guier's  case.  Dyer,  46  b;  Carbonel  Cbwen,  255.      The  rule  is,  ad  proximum 

V.    Daviea,    1     Stra.   394  ;    Staniland   v.  antecedens  fiat  relatio,  si  sententia  nan  imps' 

Hopkins,  9  M.  &  W.   178,  192;  Gray  w.  diat.     Bold  v.  Molineux,  Dyer,  14  b. 
Clark,  11  Vt.  583.     Where  A  demises  to         (o)  Shep.  Touch.  88;  Cother  v.  Mer- 

B,  for  the  term  of   his  natural  life,  the  rick,  Hardw.  94 ;  Carter   v.    Kungstead, 
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struction  of  wills,  it  has  been  said  that  the  latter  cause  prevails, 
on  the  ground  that  it  is  presumed  to  be  a  subsequent  thought 
or  purpose  of  the  testator,  and  therefore  to  express  his  last 
wiU.  (p) 

An  inaccurate  description,  and  even  a  wrong  name  of  a  per- 
son, wiU  not  necessarily  defeat  an  instrument.  But  it  is  said 
that  an  error  like  this  cannot  be  corrected  by  construction,  un- 
less there  is  enough  beside  in  the  instrument  to  identify  the 
person,  and  thus  to  supply  the  means  of  making  the  correction. 
That  is,  taking  the  whole  instrument  together,  there  must  be  a 
reasonable  certainty  as  to  the  person.  It  is  also  said,  that  only 
those  cases  fall  within  the  rule  in  which  the  description  so  far 


Owen,  84;  Doe  v.  Biggs,  2  Taunt.  109. 
In  the  body  of  a  deed  of  settlement  were 
these  words:  —  "£1,000  sterling,  Unvful 
money  of  Ireland."  The  Vice-Chancellor 
In  giving  judgment  in  the  case,  said :  — 
"  It  being  then  impossible  to  affix  a  mean- 
ing to  tlie  words,  '  sterling  lawful  money 
of  Ireland,'  taken  altogether,  I  must  deal 
with  them  according  to  the  rule  of  law  as 
to  construing  a  deed,  which  is,  that  if  you 
find  the  lirst  words  Iiave  a  clear  mean- 
ing, but  those  that  follow  are  inconsistent 
with  them,  to  reject  the  latter."  Cope  v. 
Cope,  15  Sim.  lis.  See  Wliite  f.  Han- 
cock, 2  C.  B.  8-30 ;  Hardman  v.  Hardman, 
Cro.  Eliz.  886  ;  Youde  r.  .Jones,  1.3  M  & 
W.  534.  If  any  thing  be  granted  gener- 
ally, and  there  follow  restricitive  words, 
which  go  to  destroy  the  grant,  they  are 
rejected  as  being  rcpngnant  to  that  which 
is  first  granted.  Sue  Stukely  o.  Butler, 
Hob.  168, 172,  17,3,  F.  Moore,  880.  Not  so, 
however,  where  the  words  that  follow  are 
only  explanatory,  and  are  not  repugnant 
to  the  grant ;  as  in  ease  of  a  feoffment  of 
two  aci'cs,  habendum  the  one  in  fee,  and 
the  other  in  tail,  the  habendum  only  ex- 
plains tlie  manner  of  taking,  and  does  not 
restrain  the  gift.  Jackson  r.  Ireland,  3 
Wend.  99;  ^  Am.  Jiir.  277,  278.  Wlicro 
the  condiiion  of  a  bond  for  the  payment 
of  money  is,  that  the  bond  shall  be  void 
if  the  money  is  not  paid,  it  is  held,  that  the 
condition  is  void  for  repugnancv.  Mills 
V.  Wright,  1  Freem.  247,  nom.  Wells  v. 
Wright,  2  Mod.  28.'5  ;  Wells  v.  Tregusan 
2  Salk.  463,  11  Mod.  191  ;  Vernon  v.  Al- 
Bop,  1  Lev.  77,  Sid.  105  ;  Gully  y.  Gully, 
1  Hawks,  20;  Stockton  v.  Turner,  7  J.  J. 
Marsh.  192.  In  39  H.  6,  10  a,  pi.  15,  it 
is  said  by  Littleton  to  have  been  adjudged 


that  such  a  condition  was  good,  and  that 
a  plea  to  an  action  on  the  bond,  that  the 
defendant  had  not  paid  the  money,  was  a 
good  bar.  And  Prisot  affirmed  the  case, 
and  said  that  he  was  of  counsel  in  the 
matter  when  he  was  sergeant.  But  that 
decision  cannot  now  be  considered  as  law. 
Wlierc,  however,  the  payee 'of  a  note,  at 
the  time  it  was  signed  by  the  makers,  and 
as  a  part  of  the  same  transaction,  indorsed 
thereon  a  jiroinisc  "not  to  compel  pay- 
ment thereof,  but  to  receive  the  amount 
when  convenient  for  the  promisors  to  pay 
it,"  it  was  held,  that  the  indorsement  must 
be  taken  as  ])art  of  the  instrument,  and 
that  the  payee  nc\'er  could  maintain  an 
action  thereon.  Barnard  ii.  Gushing,  4 
Met.  230.  It  has  been  laid  down,  that 
where  A  grants  land  to»B,  and  afterwards 
in  the  same  deed  he  grants  the  same  land 
to  C,  the  grantee  first  named  takes  the 
whole  land.  Jenk.  Cent.  256.  If  the  in- 
consistency between  parts  of  an  instru- 
ment is  such  as  to  render  its  meaning 
wholly  uncertain  and  insensible,  it  will 
be  void.  Doe  v.  Fleming,  5  Tyrw. 
1013. 

(/-)  Shop.  Touch.  88;  Co.  Litt.  112  b; 
Paramour  r.  Yardley,  Plowd.  541  ;  Doe 
V.  Biggs,  2  Taunt.  109 ;  Constantino  v. 
Constantino,  6  Ves.  100;  Slierratt  c.  Bent- 
lev,  2  Mylne  &  K.  149;  1  Jarman  on 
Wills,  411.  "  If  I  devise  my  land  to  J. 
S.,  and  afterwards  by  tbe  same  will  I  do- 
vise  it  to  J.  D.,  now  J.  S.  shall  have  noth- 
ing, hecau-ic  it  was  my  last  will  that  J.  D. 
should  have  it."  Per  Anderson,  C.  J.,  in 
Carter  v.  Kungstead,  Owen,  84.  But  see, 
as  to  this  doctrine.  Paramour  v.  Yardley, 
Plowd.  541,  note  {d)  ;  Co.  Litt.  112  b, 
note  (1)  ;  23  Am.  Jur.  277,  278. 
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as  it  is  false  applies  to  no  person,  and  so  far  as  it  is  true  applies 
only  to  one.  But  even  if  the  name  or  description,  where  erro- 
neous, apply  to  a  wrong  person,  we  think  the  law  would  per- 
mit correction  of  the  error  by  construction,  where  the  instru- 
ment, as  a  whole,  showed  certainly  that  it  was  an  error,  and 
also  showed  with  equal  certainty  how  the  error  might  and 
should  be  corrected,  (q) 

The  law,  as  we  have  already  had  occasion  to  say  in  reference 
to  various  topics,  frequently  supplies  by  its  implications  the 
wants  of  express  agreements  between  the  parties.  But  it  never 
overcomes  by  its  implications  the  express  provisions  of  par- 
ties, (r)  If  these  are  illegal,  the  law  avoids  them.  If  they  are 
legal,  it  yields  to  them,  and  does  not  put  in  their  stead  what  it 
would  have  put  by  implication  if  the  parties  had  been  sUent. 
The  general  ground  of  a  legal  implication  is,  that  the  parties 
to  the  contract  would  have  expressed  that  which  the  law  im- 
plies, had  they  thought  of  it,  or  had  they  not  supposed  it  was 
unnecessary  to  speak  of  it  because  the  law  provided  for  it. 
But  where  the  parties  do  themselves  make  express  provision, 
the  reason  of  the  implication  fails. 

If  the  parties  expressly  provided  not  any  thing  different,  but 
the  very  same  thing  which  the  law  would  have  implied,  now 
this  provision  may  be  regarded  as  made  twice ;  by  the  parties 
and  by  the  law.  And  as  one  of  these  is  surplusage,  that  made 
by  the  parties'is  deemed  to  be  so  ;  and  hence  is  derived  another 
rule  of  construction,  namely,  that  the  expression  of  those  things 
which  the  law  implies  works  nothing,  (s) 

If,  however,  there  be  many  things  of  the  same  class  or  kind, 
the  expression  of  one  or  more  of  them  implies  the  exclusion  of 
all  not  expressed ;  and  this  even  if  the  law  would  have  implied 
all,  if  none  had  been  enumerated,  (t)     It  follows,  therefore,  that 


(o)  See  Broom's  Legal  Maxims,  2d  ed.  mand  the  rent  upon  the  land,  for  the  law, 

X).  i90,et  seq.     We  shall  consider  this  sub-  without   express  words,  implies   that  the 

ject  more  fullv  hereafter.  lessee  in  the  king's  case  must  pay  the  rent 

Ir]  Expressum  facit  cessare  taciturn.  Co.  at  the  king's  receipt ;  and  expressio  eorum 

Litt.  210  a;  GooclaH's  case,  5  Rep.  97.  qucetaciteinsunt nihil operatur.   Boroughes's 

Is)  Therefore,  if  the  king  make  a  lease  case,  4  Rep.  72  b ;  Co.  Litt.  201  b.     See 

for  years,  rendering  a  rent  payable  at  his  also,  Co.  Litt.  191  a;  Ives's  case,  5  Rep. 

receipt  at  Westminster,  and  grant  the  re-  11.  .,      , 

version  to  another,  the  grantee  shall  de-        (()    This    is  m    accordance  with    the 
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implied  covenants  are  controlled  and  restrained  within  tha 
limits  of  express  covenants.  Thus,  in  a  lease,  the  word 
"  demise  "  raises  by  legal  implication  a  covenant  both  of  title 
in  the  lessor  and  of  quiet  enjoyment  by  the  lessee.  But  if  with 
the  word  "  demise  "  there  is  an  express  covenant  for  quiet  en- 
joyment, there  is  then  no  implied  covenant  for  title,  (u)  So  a 
mortgage  by  law  passes  all  the  fixtures  of  shops,  foundries,  and 
the  like,  on  the  land  mortgaged ;  but  if  the  instrument  enumer- 
ates a  part,  without  words  distinctly  referring  to  the  residue,  or 
requiring  a  construction  which  shall  embrace  the  residue,  no 
fixtures  pass  but  those  enumerated,  (v)  So  where  in  a  charter- 
party  the  shipper  covenanted  to  pay  freight  for  goods  "  delivered 
at  A,"  and  the  ship  was  wrecked  at  B,  and  the  defendant  there 
accepted  his  goods,  he  was  still  held  not  bound  to  pay  freight 
pro  rata  itineris  ;  {w)  although  he  would,  under  a  common  char- 
ter-party or  biU  of  lading,  be  bound  to  pay  freight  for  any  part 
of  the  transit  performed,  if  at  the  end  of  that  part  he  volun.. 
tarily  accepted  the  goods,  [x) 

Instruments  are  often  used  which  are  in  part  printed  and  in 
part  written ;  that  is,  they  are  printed  with  blanks,  which  are 
afterwards  filled  up ;  and  the  question  may  occur,  to  which  a 
preference  should  be  given.  The  general  answer  is,  to  the  writ- 
ten part.  What  is  printed  is  intended  to  apply  to  large  classes 
of  contracts,  and  not  to  any  one  exclusively  ;  the  blanks  are 
left  purposely,  that  the  special  statements  or  provisions  should 
be  inserted,  which  belong  to  this  contract  and  not  to  others,  and 
thus  discriminate  this  from  others.  And  it  is  reasonable  to 
suppose  that  the  attention  of  the  parties  was  more  closely  given 
to  those  phrases  which  they  themselves  selected,  and  which  ex- 
press the  especial  particulars  of  their  own  contract,  than  to 
those  more  general  expressions  which  belong  to  all  contracts  of 
this  class,  [y)  But  if  the  whole  contract  can  be  construed 
together  so  that  the  written  words  and  those  printed  make  an 

maxim,  cxpressio  unms  est  exdusio  alterins.  (v)  Hare   u.  Horton,  5  B.  &  Ad.  715. 

Co.  Litt.  210  a.     See  also,  Hare  o.  Hor-  (w)  Cook  v.  JcnniiiL;s,  7  T.  R.  381. 

ton,  5  B.  &  Ad.  71.5  ;  The  King  v.  Inhab-  (x)  Lul^e  v.  Lyde,  2  Burr.  882  ;  Mitchell 

itants  of  Sednlcy,  2  id.  65.  v.  Darthez,  2  Bing.  N.  C.  555. 

(u)  Noke's  case,  4  Rep.  80  b ;  Men-ill  v.  (;/)  Robertson  v.  French,  4  East,  130, 

Frame,  4  Taunt.  329 ;  Line  y.  Stephenson,  136;  Per  Ooitoy,  C.  J.,  in  Weisser  w.  Mail  • 

4  Bing.  N.  C.  678,  5  id.  183.  land,  3  Sandf.  318. 
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intelligible  contract,  this-  construction  should  be  adopted,  (z) 
Because  the  intention  of  the  parties  is  presumed  to  be  "  alive 
and  active  throughout  the  whole  instrument,  and  that  no  aver- 
ments are  anywhere  inserted  without  meaning  and  without 
use."  (o) 


SECTION   IV. 

ENTIRETY   OF   CONTRACTS. 

The  question  whether  a  contract  is  entire  or  separable  is  often 
of  great  importance.  Any  contract  may  consist  of  many  parts ; 
and  these  may  be  considered  as  parts  of  one  whole,  or  as  so 
many  distinct  contracts,  entered  into  at  one  time,  and  expressed 
in  the  same  instrument,  but  not  thereby  made  one  contract 
No  precise  rule  can  be  given  by  which  this  question  in  a  given 
case  may  be  settled.  Like  most  other  questions  of  construc- 
tion, it  depends  upon  the  intention  of  the  parties,  and  this  must 
be  discovered  in  each  case  by  considering  the  language  em- 
ployed and  the  subject-matter  of  the  contract. 

K  the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  to  be  performed,  or  is  left  to 
be  implied  by  law,  such  a  contract  will  generally  be  held  to  be 
severable,  {b)     And  the  same  rule  holds  where  the  price  to  be 


(«)  Alsagar  v.  St.  Kathcrine's  Dock  Co, 
14  M.  &  W.  794,  799 ;  Howland  v.  Comm, 


Ins.    Co.    Anthou,    N.    P.    46;    Harper    purchase,  and  thereupon  brought  an  action 


V.  Albany  Mutual  Ins.  Co.  17  N.  Y.  394 


Me.  487  ;  Wallace  v.  Ins.  Co.  4.Ln.  289 


ed  from  the  smaller  parcel,  in  consequence 
of  a  defect  in  the  title  derived  under  the 


for  money  had   and  received  to  recover 


Cushman  v.  Nortli  Western  Ins.  Co.  34    back  the  £300,  at  the  same  time  refusing 


to  give  up  the  parcel  of  land  for  wliich 


Goicoechea  v.  La.  State  Ins.  Co.  18  Mart.  £700  had  been  paid.     And  the  court  held 

(La.)  51,  55;  Hunter  v.  General  Mutual  that  he   was   entitled  to  recover.     Lord 

Ins.  of  N.  Y.  11  La.  An.  139.  Afcan/ey,  in  delivering  the  judgment  of  the 

(a)  Goix  «.  Low,  1  Johns.  Cas.  341.  court,   said:     "My   difficulty   lias    been, 

(6)  This  point  is  well  illustrated  by  the  how  far  the  agreement  may  be  considered 

case  of  Johnson  v.  Johnson,  3  B.  &  P.  as  one  contract  for  the  purcliase  of  both 

162.     In  tliat  case  the  plaintiff  had   pur-  sets  of  premises,  and  how  far  the  party 

chased  from  the  same  persons  two  parcels  can  recover  so  much  as  he  has  paid  by 

of  real  estate,  the  one  for  £700,  the  other  way  of  consideration  for  the  part  of  which 

for  £300,  and  had  taken  one  conveyance  the  title  has  failed,  and  retain  the  other 

for  both.     After  having  paid  the  purchase-  part  of  the   bargain.       Tliis   for  a  time 

money  and  taken  posse«sion,  he  was  evict-  occasioned  doubts  in  my  mind ;  for  if  the 
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paid  is  clearly  and  distinctly  apportioned  to  different  parts  of 
what  is  to  be  performed,  although  the  latter  is  in  its  nature 
single  and  entire,  (c)     But  the  mere  fact  that  the  subject  of  the 


latter  question  were  involved  in  tliis  ease 
it  would  be  a  question  for  a  court  of  equity. 
If  the  question  were  how  far  tiie  ]iartieu- 
lar  part  of  which  the  title  has  failed  formed 
an  essential  ingredient  of  the  bargain,  the 
grossest  injustice  would  en^ue  if  a  party 
were  suffered  in  a  court  of  law  to  say  that 
he  would  retain  all  of  which  the  title  was 
good,  and  recover  a  proportionable  part 
of  the  purchase-money  for  the  rest.  Pos- 
sibly the  part  which  he  retains  might  not 
have  been  sold,  unless  the  other  j>art  had 
been  taken  at  the  same  time ;  and  ought 
not  to  be  valued  in  proportion  to  its  ex- 
tent, but  according  to  the  various  circum- 
stances connected  with  it.  But  a  court  of 
equity  may  inquire  into  all  the  circum- 
stances, and  may  ascertain  how  far  one 
part  of  the  bargain  formed  a  material 
ground  for  the  rest,  and  may  award  a 
compensation  according  to  the  real  state 
of  the  transaction.  In  this  ease,  how- 
ever, no  such  question  arises  ;  for  it  ap- 
pears to  me,  that  although  both  pieces  of 
ground  were  bargained  for  at  the  same 
time,  we  must  consider  the  bargain  as 
consisting  of  two  distinct  contracts;  and 
that  the  one  part  was  sold  for  £300,  and 
the  other  for  £700."  And  see  to  the 
same  point,  iMayfield  e.  Wadsley,  3  B.  & 
0.  357.  The  statement  in  the  text,  that 
where  the  subject  of  the  contract  consists 
of  several  distinct  and  independent  items, 
and  no  express  agreement  is  made  as  to 
the  consideration  to  be  paid,  the  contract 
may  be  considered  as  sever.able,  is  well 
illustrated  by  the  case  of  Robin-on  v. 
Green,  3  Met.  1.59.  That  was  an  action 
of  assumpsit  to  rocovcr  compensation  for 
services  rendered  by  the  plaintiff  to  the 
defendant  as  an  auctioneer,  in  selling 
seventy-six  lots  of  wi>od.  The  plaintiff 
W.1S  a  licensed  auctioneer  for  the  rminty 
of  Middlesex.  Two  of  the  lots  of  wood 
sold  wore  in  the  county  of  Middlesex,  and 
the  rest  were  in  the  county  of  Suifolk. 
The  defendant  contended  that  the  claim 
of  the  plaintiff  was  entire  ;  that  part  of  it 
was  a  claim  for  services  which  were  ille- 
gal, in  selling  property  out  of  his  county  : 
and  that  the  contract  being  entire,  and  the 
consideration,  as  to  part  at  least,  illegal, 
the  action  could  not  bo  maintained.  Srd 
non  allocatur,  for,  per  Shaw,  C.  J. :  "  The 
plaintiff  does  not  claim  on  an  entire  eon- 


tract.  The  sale  of  each  lot  is  a  distinct 
contnict.  The  plaintiff's  claim  for  a  com- 
pensation arises  upon  each  several  sale, 
and  is  complete  on  .such  sale.  If  there 
were  an  express  promise  to  pay  him  a 
fixed  sum,  as  a  compensation  for  the 
entire  sale,  it  would  have  presented  a  dif- 
ferent question.  Where  an  entire  promise 
is  made  on  one  entire  consideration,  and 
part  of  that  consideration  is  illegal,  it  may 
avoid  the  entire  contract.  But  here  is  no 
evidence  of  a  promise  of  one  entire  sum 
for  the  whole  service.  It  is  the  ordinary 
case  of  an  auctioneer's  commission,  which 
accrues  upon  each  entire  and  complete 
sale.  We  do  not  see  how  the  question 
can  be  answered,  which  was  put  in  tlie 
argument,  namely,  supposing  the  plaintiff 
had  stopped  after  selling  the  two  lots  lying 
in  South  Reading,  which  it  was  lawful  for 
him  to  sell,  would  ho  not  have  been  enti- 
tled to  his  commission  1  If  he  would,  we 
do  not  perceive  how  his  claim  can  be 
avoided,  by  showing  that  he  did  some- 
thing else  on  the  same  day,  which  was  not 
■malum  in  up.,  but  an  act  prohibited  by  law, 
on  considerations  of  public  pohcy.  The 
court  are  of  opinion  that  the  plaintiff's 
claim  for  a  quantum  meruit  may  be  appor- 
tioned, and  that  he  is  entitled  to  i-ecover 
for  his  services  in  the  sale  of  the  two  lots." 
And  sec  Mavor  v.  Pvne,  3  Bing.  285; 
Perkins  v.  Hart,  11  Wheat,  l'37,  251; 
Withers  u.  Reynolds,  2  B.  &  Aid.  882; 
Sickels  I/.  Patterson,  14  Wend.  2:57;  Mc- 
Knight  V.  Dunlop,  4  Biuh.  3B,  47  ;  Snook 
V.  Fries,  19  id.  313;  Carleton  v.  Wooils, 
8  Foster,  290;  Robinson  v.  Snyder,  25 
Pcnn.  Sr.  203.  For  the  law  applicable  to 
case.i  where  property  is  purchased  in  lots 
at  auction  at  separate  biddings,  see  ante, 
vol.  1,  p.  495. 

(c)  Thns,  if  a  .ship  be  built  upon  a 
special  contract,  and  it  is  part  of  the  terms 
of  that  contract  that  given  portions  of  the 
price  shall  be  paid  according  to  the  pi'O- 
gress  of  the  work,  namely,  part  when  the 
keel  is  laid  ;  pan  when  at  the  light  plank ; 
and  the  remainder  when  the  ship  is 
launched  ;  there  arises  a  separate  contract 
for  each  instalment ;  and  therefore  when 
the  keel  is  laid,  or  any  other  part  of  the 
ship  for  which  an  instalment  is  to  be  paid 
is  completed,  it  has  been  held  in  England, 
and  to  some  extent  here,  that  an  action 


CH.  I.J  CONSTKLUTION  AND  INTEEPP.ETATION  OF  OONTEACTS.    519 

contract  is  sold  by  weight  or  measure,  and  the  value  is  ascer- 
tained by  the  price  affixed  to  each  pound,  or  yard,  or  bushel,  of 
the  quantity  contracted  for,  will  not  be  sufficient  to  render  the 
contract  severable,  (d)  And  if  the  consideration  to  be  paid  is 
single  and  entire,  the  contract  must  be  held  to  be  entire,  al- 
though the  subject  of  the  contract  may  consist  of  several  dis- 
tinct and  wholly  independent  items,  (e) 


lies  immediately  for  the  one  party  to  re- 
cover the  instalment,  and  that  part  of  the 
ship  becomes  by  the  payment  the  property 
of  the  other  party.  Woods  v.  Russell,  5 
B.  &  Aid.  942.  See  also,  Clarke  v. 
Spence,  4  A.  &  E.  448 ;  Laidlor  v.  Bur- 
linson,  2  M.  &  W.  602 ;  Cunningham  v. 
Morrell,  10  Johns.  203.  But  chis  doctrine 
is  altogether  denied  in  Andrews  v.  Durant, 
1  Kern.  35.  See  also,  Wood  v.  Boll,  5 
Ellis  &  B.  772,  34  E.  L.  &  E.  178,  6 
Ellis  &  B.  355  ;  Moody  v.  Brown,  34  Me. 
107 ;  1  Parsons,  Mar.  Law,  75,  n.  1. 

(d)  Clark  v.  Baker,  5  Met.  452.  The 
plaintiff  in  this  case  purchased  of  the  de- 
fendant a  cargo  of  corn  on  board  a 
schooner  lying  in  Boston,  agreeing  to  pay 
76^  cents  per  bushel  for  the  yellow  corn, 
and  73^  cents  for  the  white  corn  ;  the  de- 
fendant wairanting  it  to  be -of  a  certain 
quality.  I'he  quantity  of  corn  was  not 
known  at  the  time  of  the  purchase,  but  it 
afterwards  appeared  that  there  were  be- 
tween 2,000  and  3,000  bushels.  The 
plaintiff  paid  the  defendant  SI, 200  in 
advance,  and  after  having  received  enough 
of  the  corn  to  amount,  at  tlie  agreed 
price,  to  81,067.02,  refused  to  receive  any 
more,  on  the 'ground  that  the  remainder 
was  not  such  as  the  cargo  was  warranted 
to  be.  This  action  was  brouglit  to  recover 
the  difference  between  the  aforesaid  sums 
of  31,200  and  Sl,067.02.  The  defend- 
ant objected  that  the  contract  was  entire, 
and  that  tlie  present  action  could  not  be 
maintained,  without  proof  that  the  plain- 
tiff offiired  to  return  tlie  corn  which  he 
had  accejited ;  and  tliis  objection  was  sus- 
tained. llaUiard,  J.,  said  :  "  The  ques- 
tion in  the  present  case  resolves  itself  into 
this  :  Was  tlicre  one  l>argain  for  the  wliole 
cargo,  or  were  there  two  distinct  contracts 
for  the  yellow  and  white  corn,  oi-  was 
tliere  a  separate  and  independent  Iiaruain 
for  each  busliel  of  corn  contracted  for,  in 
consequence  of  which  the  receipt  of  one 
or  more  bushels  of  the  warranted  quality 
imposed  no  duty  upon  the  plaintiff  to  re- 
tain the  residue  ?     And  we  are  of  opinion 


that  the  contract  was  an  entire  one.  Tha 
bargain  was  not  for  2,000  or  3,000  bushels 
of  corn,  but  it  was  for  the  cargo  of  the 
schooner  Shylock,  be  the  quantity  more 
or  less ;  a  cargo  known  to  consist  of  two 
different  kinds  of  corn ;  and  the  means 
taken  to  ascertain  the  amount  to  be  paid 
were  in  the  usual  mode,  by  agreeing  on 
the  rate  per  bushel  for  the  two  kinds,  and 
take  the  whole.  ..-.  There  is  no  ground, 
on  the  evidence  as  reported,  to  maintain 
that  there  were  two  contracts  for  the  dis- 
tinct kinds  of  corn  ;  for  it  does  not  appear 
but  that  the  1,400  bushels  that  were  re- 
tained consisted  of  a  part  of  each.  So 
that  the  plaintiff,  to  support  his  position, 
must  contend  as  he  has  contended,  that 
the  bargains  in  this  ease  were  separate 
bargains  for  each  several  bushel  of  a  given 
quality,  and  for  a  distinct  price.  But  this 
separation  into  parts  so  minute,  of  a  con- 
tract of  this  nature,  can  never  be  admit- 
ted ;  for  it  might  lead  to  the  multiplica- 
tion of  suits  indefinitely,  in  giving  a  dis- 
tinct right  of  action  for  every  distinct 
portion.  As  well  might  a  man  who  sold  a 
chest  of  tea  by  the  pound,  or  a  piece  of  cloth 
by  the  yard,  or  a  piece  of  land  by  the  foot 
or  by  the  acre,  contend  that  each  pound, 
yard,  foot,  or  acre,  was  the  subject  of  a 
distinct  contract,  and  each  the  subject  of 
a  separate  action."  So  in  Davis  v.  Max- 
well, 12  Met.  286,  where  the  plaintiff 
agreed  with  the  defendant  to  work  on  the 
farm  of  the  latter  for  the  period  of  "  seven 
months,  at  twelve  dollars  per  month,"  it 
was  held  that  the  contract  was  entire  ;  that 
eighty-four  dollars  were  to  be  paid  at  the 
end  of  sei-en  months,  and  not  twelve  dol- 
lars at  the  end  of  each  month  ;  and  that 
tlie  plaintiff,  on  leaving  the  defendant's 
service  \vithout  good  cause  before  the 
seven  moiitlis  expired,  was  not  entitled  to 
recover  any  thing  of  the  defendant.  See 
also,  Baker  v.  HJiigiiis,  21  N.  Y.  (7  Smith), 
397. 

(e)  Miner  v.  Bradley,  22  Pick.  457.  In 
this  case  the  defendant  put  up  at  auction  a 
certain  cow  and  400  pounds  of  hay,  both 
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SECTION    V. 


APPORTIONMENT     OE     CONTKACTS. 


A  contract  is  said  to  be  apportionable  when  the  amount  of 
consideration  to  be  paid  by  the  one  party  depends  upon  the  ex- 
tent of  performance  by  the  other.  The  question  of  apportion- 
ment must  be  carefully  distinguished  from  that  of  entirety, 
considered  in  the  last  section.  The  latter  must  always,  be  de- 
termined before  the  former  can  properly  arise.  For  the  question 
of  apportionment  always  addresses  itself  to  a  contract  which 
has  already  been  ascertained  not  to  be  single  and  entire. 

When  parties  enter  into  a  contract  by  which  the  amount  to 
be  performed  by  the  one,  and  the  consideration  to  be  paid  by 
the  other,  are  made  certain  and  fixed,  such  a  contract  cannot 
be  apportioned.  Thus,  if  A  and  B  agree  together  that  A  shaU 
enter  into  the  service  of  B,  and  continue  for  one  year,  and  that 
B  shall  pay  him  therefor  the  sum  of   one  hundred  dollars  ;  and 


of  which  the  plaintiff  bid  off  for  $17, 
whicli  he  paid  at  the  time.  He  then  re- 
ceived the  cow,  and  afterwards  demanded 
tJre  hay,  wliicli  was  refused  by  the  defend- 
ant, wlio  had  used  it.  This  action  was 
brought  to  rcroi-er  liaclc  the  value  of  tlie 
hay.  The  defendant  objected  tliat  the 
contract  was  entire  ;  that  the  plaintiff 
could  not  recover  bade  the  price  paid,  or 
any  portion  of  it,  without  rescinding  the 
whole  contract,  and  that  tliis  could  not  be 
done  without  returning  the  co^v.  And 
this  objection  was  sustained  by  the  court. 
Motion,  J.,  said  :  "  Tliere  may  be  cases, 
wlioro  a  legal  contract  of  sale  covering 
several  articles  may  be  severed,  so  that  the 
purchaser  may  hold  some  of  the  articles 
purchased,  and  not  receiving  others,  may 
recover  back  the  price  paid  for  them. 
Where  a  number  of  articles  are  bouglitat 
the  same  time,  and  a  separate  price  ai^reed 
upon  for  each,  ulthougb  they  are  all  in- 
cluded in  one  instrument  of  conveyance, 
yet  the  contract,  for  sirfficient  cause,  may 
be  rescinded  as  to  part,  and  the  price  paid 


recovered  back,  and  may  be  enforced  as 
to  the  residue.  But  this  cannot  properly 
be  said  to  be  an  exception  to  the  rule ;  be- 
cause in  effect  there  is  a  separate  contract 
for  each  separate  article.  This  subject  is 
well  explained  and  the  law  well  stated, 
in  Johnson  v.  Johnson,  3  B.  &  P.  162." 
The  learned  judge  then  stated  that  case, 
and  continued  :  "  Had  the  plaintiff  bid 
off  the  cow  at  one  price,  and  the  hay  at 
another,  although  he  had  taken  one  bill  of 
sale  for  both,  it  would  have  come  within 
the  principles  of  tlie  above  case.  But 
such  was  not  the  fact.  And  it  seems  to 
us  very  clear  that  the  contract  was  entire ; 
that  it  was  incapable  of  severance,  that  it 
could  not  be  enforced  in  part  and  rescind- 
ed in  part ;  and  that  it  could  not  be  re- 
scinded without  placing  fho  parties  in 
sf.at'1,  quo.'"  Sec  further  on  the  subject  of 
cntiretv,  Jones  v.  Dunn,  3  Watts  &  S. 
109  ;  Binrss  e.  Wisking,  14  C.  B.  195,  25 
E.  L.  &  E.  257  ;  White  u.  Brown,  2 
Jones  (N.  C),  403  ;  Dula  v.  Cowles,  id. 
454. 
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A  enters  the  service  accordingly,  and  continues  half  of  the  year, 
and  then  leaves,  he  will  not  be  entitled  to'recover  any  thing  on 
the  contract.  (/ )  This  is  an  old  and  deep-rooted  principle  of  the 
common  law,  and  though  it  sometimes  has  the  appearance  of 
harshness,  it  would  be  difficult  to  contend  against  it  upon  prin- 
ciple. We  have  frequently  had  occasion  to  state,  that  courts  of 
justice  can  only  carry  into  effect  such  contracts  as  parties  have 
made.  They  cannot  make  contracts  for  them,  or  alter  or  vary 
those  made  by  them.  And  it  would  seem  difficult  for  a  court, 
without  travelling  out  of  its  true  sphere,  to  say,  that  because  B 
has  agreed  to  pay  one  hundred  dollars  for  one  year's  service,  he 
has  therefore  agreed  to  pay  at  that  rate,  or  any  particular  sum, 
for  a  shorter  period.  In  other  words,  it  cannot  reasonably  be 
presumed  that  the  parties  intended  that  the  amount  of  consider- 
ation to  be  paid  by  B  should  depend  upon  the  amount  of  service 
rendered  by  A,  when  both  of  these  were  definitely  fixed  by  the 
parties.  The  only  agreement  entered  into  by  B  was  to  pay  A 
the  sum  of  one  hundred  dollars,  when  the  latter  should  have 
served  him  one  year.  Therefore,  until  the  fuU  year's  service  has 
been  rendered,  the  casus  fwderis  does  not  arise. 

It  is  to  be  borne  in  mind,  however,  that  this  is  only  a  rule  of 
construction,  founded  upon  the  intention  of  the  parties,  and  not 
a  rule  of  law  which  controls  intention.  Therefore,  if  the  parties 
wish  to  make  a  contract  which  shall  be  apportionable,  there  is 
nothing  to  hinder  their  doing  so,  provided  they  make  their  inten- 
tion sufficiently  manifest.  Thus,  if  A  and  B  make  a  contract, 
by  virtue  of  which  A  is  to  enter  into  the  service  of  B,  at  the  rate 
of  ten  dollars  per  month,  and  continue  so  long  as  it  shall  be 
agreeable  to  both  parties,  such  contract  is  clearly  apportionable  ; 
for  neither  the  extent  of  service  nor  the  amount  of  consideration 
is  fixed  by  the  contract,  but  only  a  certain  relation  and  propor- 
tion between  them.  And  contracts  have  been  held  apportiona- 
ble in  which  the  service  to  be  performed  was  specified  and  fixed, 
but  the  consideration  to  be  paid  was  left  to  be  implied  by  law. 
But  this  cannot  be  laid  down  as  a  general  rule,  (g) 

if)  Ex  parte  Smyth,  1   Swanst.   337,  {g)  Roberts  v.  Havelock,  3  B.  &  Ad. 

anfl  n.  (a).     We  have  already  considered  404.     In  this  case  a  ship  belonging  to  the 

this  ]ioint  in  an  earlier  part  of  this  volume,  defendant   having    come   into    port  in  a 

B.  III.  ch.  9,  sec.  I.  damaged  state,  the  plaintiff  was  craployeil 
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We  have  seen  that  when  parties  make  a  contract  which  is  not 
apportionable,  no  part  of  the  consideration  can  be  recovered  in 
an  action  on  a  contract,  until  the  whole  of  that  for  which  the 
consideration  was  to  be  paid  is  performed.  But  it  must  not 
be  inferred  from  this  that  a  party  who  has  performed  a  part  of 
his  side  of  a  contract,  and  has  failed  to  perform  the  residue,  i  _;  in 
all  cases  without  remedy.  For  though  he  can  have  no  remedy 
on  the  contract  as  originally  made,  the  circumstances  may  be 
such  that  the  law  will  raise  a  new  contract,  and  give  him  a 
remedy  on  a  quantMin  meruit. 


and  undertook  to  put  her  into  thorough. 
repair.  Before  the  work  was  completed, 
a  dispute  arose  between  the  parties,  and 
the  plaintiff  refused  to  proceed  until  he 
was  paid  for  the  work  already  done,  and 
for  which  this  action  was  brought.  The 
defendant  olijoctcd,  that  the  action  did  not 
lie,  inasmuch  as  the  plaintiff  had  not  com- 
pleted his  contract,  and  as  long  as  that 
was  the  case,  the  work  already  done  was 
unavailable  for  the  purpose  for  which  it 
had  been  required.  And  tlie  case  of  Sin- 
clair V.  Bowles,  9  B.  &  C.  92,  in  which  A, 
having  undertaken  for  a  specific  sum  of 
money  to  repair  ami  make  perfect  a  given 
article,  and  having  repaired  it  in  part,  but 
not  made  it  perfect,  it  was  held,  tliat  he  was 
not  entitled  to  recover  for  what  he  liad 
done,  was  cited  .as  in  point.  But  Lord 
Tenterden  said  ;  "  I  have  no  doubt  that 
the  plaintiff  in  this  case  was  entitled  to 
recover.  In  Sinclair  v.  Bowles  the  con- 
tract was  to  do  a  ftj>pcijjc  work  for  a  specific 
sum.  There  is  nothing  in  the  present  case 
amounting  to  a  contract  to  do  the  whole 
repairs  and  make  no  demand  till  tliey  are 
completed.  Tiie  plaintiff  was  entitled  to 
say  that  he  would  |iroeced  no  fnrtlier  witli 
the  repairs  till  he  was  paid  what  was 
already  due."  Mr.  Smith,  in  his  learned 
note  to  Cutter  v.  I'owell,  2  Sinitli's  Lead. 
Cas.  12,  having  slated  tliis  case,  and 
quoted  the  la;ii:uage  <if  Lord  Teiittrdtn, 
says :  "  From  thoe  words  it  may  be 
thought  that  in's  lordship's  judgment  pro- 
ceeded on  the  ground  that  the  ])erform- 
ance  of  the  rrlia/e  work  is  not  to  be  consid- 
ered a  condition  jiiecedent  to  the  payment 
of  ani/  /uirt  of  the  prire,  excepting  wlien 
the  sum  to  be  paid  and  the  work  to  bo 
done  are  both  .specified  (unless,  of  convse, 
in  case  of  special  terms  in  the  agreement 
expressly   imposing    such   a    condition) ; 


and  certainly  good  reasons  may  be  alleged 
in  favor  of  such  a  doctrine,  for  when  the 
price  to  be  paid  is  a  specific  sum,  as  in 
Sinclair  v.  Bowles,  it  is  clear  th.at  tlie 
court  and  jury  can  have  no  right  to  appor- 
tion that  wliich  the  parties  themselves 
have  treated  as  entire,  and  to  say  that  it 
shall  be  paid  in  instalments,  contrary  to 
the  agi-ecmcnt,  instead  of  in  a  round  sum 
as  provided  by  the  agreement;  but,  where 
no  price  is  specified,  this  difficulty  does 
not  aiise,  and  perhaps  the  true  and  right 
l)resumption  is,  that  the  parties  intended 
the  payment  to  keep  pace  with  the  accrual 
of  tile  benefit  for  which  p.ayment  is  to  be 
made.  But  this,  of  course,  can  only  be 
when  the  consideration  is  itself  of  an  ap- 
portionable nature,  for  it  is  easy  to  put  a 
ea-;e  in  which,  though  no  price  has  been 
specified,  yet  the  consideration  is  of  so  in- 
divisible a  nature,  that  it  would  be  absurd 
to  say  that  one  part  should  be  paid  for 
before  the  remainder ;  as  wlicre  a  painter 
ngiees  to  draw  A's  likeness,  it  would  be 
ah.-urd  to  require  A  to  pay  a  ratable  sum 
on  aei.'oiiiif  wlien  half  the  face  only  had 
been  hnished  ;  it  is  obvious  that  be  has 
then  received  no  bcnelit,  and  never  will 
receive  any,  unless  the  likeness  should  be 
perfected.  There  are,  however,  ca-^es,  that 
for  instance  of  Roberts  v.  Haveloek,  in 
which  the  consideration  is  in  its  nature 
apportionable,  and  there,  if  no  entire  sum 
have  been  agreed  on  as  the  price  of  the 
entire  bcneHt,  it  would  not  be  unjust  to 
presume  that  the  intention  of  the  contrac- 
tors was  that  the  remuneration  should 
keep  |iaee  with  the  consideration,  and  be 
recoverable  toties  qnoties  by  action  on  a 
giiantiiiu  meruit.^'  See  also,  Witiiers  u. 
Reynolds,  2  B.  &  Ad.  882;  Sickles  o. 
Pattison,  14  Wend.  257  ;  Wade  v.  Hay- 
cock, 2.')  Fenn.  St.  .j82. 
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Thus,  if  one  party  is  prevented  from  fully  performing  his 
contract  by  the  fault  of  the  other  party,  it  is  clear  that  the  party 
thus  in  fault  cannot  be  allowed  to  talie  advantage  of  his  own 
■wrong,  and  screen  himself  from  payment  for  what  has  been 
done  under  the  contract.  The  law,  therefore,  will  imply  a 
promise  on  his  part  to  remunerate  the  other  party  for  what  lie 
has  done  at  his  request ;  and  upon  this  promise  an  action  may 
be  brought,  (h) 

So  too,  if  one  party,  without  the  fault  of  the  other,  fails  to 
perform  his  side  of  the  contract  in  such  a  manner  as  to  enable 
him  to  sue  upon  it,  still  if  the  other  party  have  derived  a  benefit 
&om  the  part  performed,  it  would  be  unjust  to  allow  him  to  re- 
tain that  without  paying  any  thing.  The  law,  therefore,  gener- 
ally implies  a  promise  on  his  part  to  pay  such  a  remuneration 
as  the  benefit  conferred  upon  him  is  reasonably  worth,  and  to 
recover  that  quantum  of  remuneration  an  action  of  indebitatus 
assumpsit  is  maintainable,  (i) 


{h)  Planchfe  v.  Colburn,  8  Bing.  14  ; 
Goodman  v.  Pocock,  15  Q.  B.  576  ;  Hall 
V.  Eupley,  10  Barr.  231  ;  Moulton  v. 
Trask,  9  Met.  577  ;  Hoagland  v.  Mooro, 
2  Blackf.  167;  Bannister  v.  Read,  1  Gill- 
man,  92  ;  Selby  v.  Hutchinson,  4  id.  319  ; 
Webster  v.  Enfield,  5  id.  298  ;  Derby  v. 
Johnson,  21  Vt.  17.  So  too,  if  a  .special 
action  on  the  case  is  brought  against  the 
party  in  fault  to  recover  damages  for  not 
being  permitted  to  perform  tlie  contract,  a 
reasonable  compensation  forwbat  has  been 
performed  may  be  included  in  the  dam- 
ages. Goodman  v.  Pocock,  15  Q.  B.  576 ; 
Derby  v.  Johnson,  21  Vt.  18  ;  Clark  v. 
Marsiglia,  1  Denio,  317. 

{{)  Till)  cases  laearing  upon  the  last 
proposition  are,  it  must  be  confessed,  very 
conflicting.  They  may  be  conveniently 
arranged  in  throe  classes; — those  aris- 
ing on  contract  of  sale ;  those  arising  on 
contracts  to  do  some  specific  labor  upon 
the  land  of  another,  as  to  erect  buildings, 
or  to  build  roads  and  bridges  ;  and  those 
arising  upon  ordinaiy  contracts  for  ser- 
vice. The  leading  case  of  the  first  class 
is  that  of  Oxendale  v.  Wetherell,  9  B.  & 
C.  386.  That  was  an  action  of  iiidubitu- 
lus  assumpsit  to  i-ecover  the  price  of  130 
bushels  of  wheat  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  at  Sif.  per 
bushel.     The  defendant  gave  evidence  to 


show-that  he  made  an  absolute  contract 
for  250  bushels,  and  contended,  that  as  the 
pliiintiff  had  not  fully  performed  bis  con- 
tract, lie  was  not  entitled  to  recover  any 
thing.  But  Bayley,  J.,  before  whom  the 
cause  was  tried,  was  of  opinion,  that  as 
the  defendant  had  not  returned  the  130 
bushels,  and  the  time  for  completing  the 
contract  had  expired  before  the  action  was 
brought,  tlie  plaintiff  was  entitled  to  re- 
cover the  value  of  the  130  bushels  which 
had  been  delivered  to  and  accepted  by  the 
defendant.  A  verdict  was  accordingly 
found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit. 
But  upon  a  motion  to  that  effect  being 
made.  Lord  Tenterden  said  ;  "  If  the  rule 
contended  for  were  to  prevail,  it  would 
follow,  that  if  there  had  been  a  contract 
for  250  bushels  of  wheat,  and  249  had 
been  delivered  to  and  retained  by  the  de- 
fendant, the  vendor  could  never  recover 
for  the  249,  because  he  had  not  delivered 
the  whole."  Bai/lei/,  J. :  "  The  defend- 
ant having  retained  tlie  130  busiiels,  after 
the  time  for  completing  the  contract  had 
expired,  was  bourul  by  law  to  pay  for  the 
same."  Parke,  J.  :  "Where  there  is  an 
entire  contract  to  deliver  a  large  quantity 
of  goods,  consisting  of  distinct  parcels, 
within  a  specified  time,  and  the  seller  de- 
livers part,  he  cannot,  before  the  expira- 
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The  particular  subject  of   apportionment  of  rent   has  been 
considered  in  the  first  volume,  Book  II.  ch.  3,  sect.  8. 


tion  of  that  time,  bring  an  action  to  re- 
cover the  price  of  that  part  delivered, 
because  the  purchaser  may,  if  the  vendor 
fail  to  complete  his  contract,  return  the 
part  delivered.  But  if  he  retain  the  part 
delivered,  after  the  seller  has  failed  in  per- 
forming ins  contract,  the  latter  may  re- 
cover tiie  value  of  the  goods  which  he  has 
so  delivered."  So  also,  in  Heed  w.  Rann, 
10  B.  &  C.  441,  Parke,  J.,  said  :  "  In  some 
cases,  a  special  contract  not  executed  may 
give  rise  to  a  claim  in  the  nature  of  a 
quantum  meruit,  ex.  gr ,  where  a  special 
contract  has  been  made  for  goods,  and 
goods  sent  not  according  to  the  contract 
are  retained  by  the  party,  there  a  claim  for 
the  value  on  a  qunntuni  valebant  may  be 
supported.  But  then,  from  the  circum- 
stances a  new  contract  may  be  implied." 
And  see,  to  the  same  effect,  Shipton  v. 
Casson,  5  B.  &  C.  378.  So  too,  in  Mas- 
sachusetts it  has  been  held,  that  if  the 
vendee  of  a  specific  quantity  of  goods 
sold  under  an  entire  contract,  receives  a 
part  thereof,  and  retains  it  after  the  vendor 
has  refused  to  deliver  the  residue,  this  is  a 
severance  of  the  entirety  of  the  contract, 
and  he  becomes  liable  to  the  vendor  for 
the  price  of  such  part.  Bowker  i'.  Hoyt, 
18  Pick.  55.T.  And  we  apprehend  that  a 
similar  rule  would  be  adopted  by  a  major- 
ity of  the  courts  in  this  country,  But  in 
New  York,  the  case  of  O.xendale  v.  Wetli- 
erell  has  been  entirely  repudiated,  and  it 
is  there  held,  that  the  vendor  in  such  a  ca^e 
is  not  entitled  to  any  remedy.  Champlain 
V.  Rowley,  1.3  Wend.  2.=i8,  18  id.  187  ; 
Mead  v.  Degolyer,  16  Wend.  632;  Mc- 
Kniglit  V.  Dunlop,  4  Barb.  36 ;  Paige  o, 
Ott,  0  Denio,  406  ;  Oakley  v.  Morton,  1 
Kern.  '2!i.  And  so  also  in  Ohio.  With- 
erow  V.  Witherow,  1 6  Ohio,  238,  Bead,  J., 
dissenting.  —  One  of  the  most  important 
cases  in  the  second  class  is  Hayward  v. 
Leonard,  7  Pick.  181.  In  that  case  the 
plaintiff  contracted  in  writing  to  build  a 
house  for  the  defendant,  at  a  certain  time, 
and  in  a  certain  manner,  on  defendant's 
land,  and  afterwards  built  the  house  within 
the  time,  and  of  the  dimensions  agreed  on, 
but  in  workmanship  and  materials  vary- 
ing from  the  contract.  The  defendant 
was  present  almost  every  day  during  the 
building,  and  had  an  opportunity  of  see- 
ing idl  the  materials  and  hilior,  and  ob- 
jected at  times  to  parts  of  the  materials 
and  work,  but  contii  ued  to  give  directions 


about  the  house,  and  ordered  some  varia- 
tions from  the  contract.  He  expressed 
himself  satisfied  with  a  part  of  the  work 
from  time  to  time,  though  professing  to  be 
no  judge  of  it.  Soon  after  the  house  was 
done  he  refused  to  accept  it,  but  the  plain- 
tiff had  no  knowledge  that  he  intended  to 
refuse  it  till  after  it  was  finished.  It  was 
held,  that  the  plaintiff  might  maintain  an 
action  against  the  defendant  on  a  quantum 
meruit  for  his  labor,  and  on  a  quantum  val- 
ebant for  the  materials.  It  may  be  gath- 
ered, however,  from  the  judgment  of 
Parker,  C.  J.,  that  he  considered  that  one 
of  two  things  must  be  proved  in  order  to 
entitle  the  plaintiff  to  recover  ;  —  either 
that  there  was  an  honest  intention  to  go 
by  the  contract,  and  a  substantive  execu- 
tion of  it,  with  only  some  comparatively 
slight  deviations  as  to  some  particulars 
provided  fur ;  or  that  there  was  an  assent 
or  acceptance,  express  or  implied,  by  the 
party  with  whom  the  plaintiff  contracted. 
That  such  is  now  the  received  law,  see 
Smith  i:.  First  Cong.  Meeting-house  in 
Lowell,  8  Pick.  178  ;  Taft  v.  Montague,  14 
Mass.  282;  Olmstead  v.  Beale,  19  Pick. 
528  ;  Snow  v.  Ware,  13  Met.  42  ;  Lord  t). 
^Vheeler,  1  Gray,  282 ;  Hayden  v.  Jladi- 
son,  7  Greenl.  76  ;  Jennings  v.  Camp.  13 
Johns.  94  ;  Kettle  v.  Harvey,  21  Vt.  301  ; 
Burn  V.  Jliller,  4  Taunt.  74.5  ;  Chapel  v. 
Hiekes,  2  Cromp.  &  M.  214  ;  Thornton  v. 
Place,  1  Moody  &  R.  218.  But  see  Ellis 
V.  Haralen,  3  Taunt.  52 ;  Sinclair  v. 
Bowles,  9  B.  &  C.  92  ;  Wooten  ».  Read, 
2  Smedes  &  M.  585  ;  Helm  v.  Wilson,  4 
Mo.  41  ;  White  v.  Oliver,  36  Mo.  93.  —We 
are  not  aware  that  there  are  any  eases 
upon  contracts  for  service  fully  sustaining 
the  proposition  in  the  text,  except  the 
celebrated  one  of  Britton  v.  Turner,  6  N. 
H.  481,  already  cited  by  us,  ante,  p.  38, 
note  (k).  That  was  an  action  of  indebi- 
tatus assnni]}sit  for  work  and  labor  per- 
formed by  the  plaintiff  for  the  defendant, 
from  Mai-ch  9,  1831,  to  December  27,  of 
the  same  year.  The  defendant  offered 
evidence  to  prove  that  the  work  was  dono 
under  a  contract  to  work  for  one  year  for 
the  sum  of  one  hundred  dollars,  and  that 
the  plaintiff  left  his  service  without  his 
consent  and  without  good  cause.  The 
learned  judge  instructed  the  jury,  that 
although  all  these  points  should  be  inade 
out,  yet  the  plaintiff  was  entitled  to  re- 
cover, under  his  quantum  meruit  count,  as 
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SECTION   VI. 


OF   CONDITIONAL   CONTRACTS. 


It  is  sometimes  of  great  importance  to  determine  whether 
there  be  a  condition  in  a  contract  or  an  instrument.     If,  foi 


much  as  the  labor  performed  was  reason- 
ably worth.  And  this  insti-uction  was 
held  to  be  correct.  Parker,  C.  J.,  in  de- 
livering the  judgment  of  the  court,  after 
noticing  several  of  the  cases  cited  above 
in  the  second  class,  said :  "  Those  eases 
are  not  to  be  distinguished,  in  principle, 
from  the  present,  unless  it  be  in  the  cir- 
cumstance, that  where  the  party  has  con- 
tracted to  furnish  materials,  and  do  certain 
labor,  as  to  build  a  house  in  a  specified 
manner,  if  it  is  not  done  according  to  the 
contract,  the  party  for  whom  it  is  built 
may  refuse  to  receive  it  —  elect  to  take  no 
benefit  from  what  has  been  perfonned  — 
and  therefore  if  he  does  receive  he  shall  be 
bound  to  pay  the  value ;  whereas  in  a  con- 
tract for  labor,  merely,  from  day  to  day, 
the  party  is  continually  receiving  the  bene- 
fit of  the  contract,  under  an  expectation 
that  it  will  be  fulfilled,  and  cannot,  upon 
the  breach  of  it,  have  an  election  to  refuse 
to  receive  what  has  been  done,  and  thus 
dischai'ge  himself  from  payment.  But  we 
think  this  difference  in  the  nature  of  the 
contracts  does  not  justify  the  application 
of  a  different  rule  in  relation  to  them. 
The  party  who  contracts  for  labor  merely 
for  a  certain  period,  does  so  with  full 
knowledge  that  he  must,  from  the  nature 
of  the  case,  be  accepting  part  performance 
from  day  to  day,  if  the  other  party  com- 
mences the  performance,  and  with  knowl- 
edge also,  that  the  other  party  may  eventu- 
ally fail  of  completing  the  entire  term.  If 
under  such  circumstances  he  actually  re- 
ceives a  benefit  from  the  labor  performed, 
over  and  above  the  damage  occasioned  by 
the  failure  to  complete,  there  is  as  much 
reason  why  ho'should  pay  the  reasonable 
worth  of  what  has  thus  been  done  for  his 
benefit,  as  there  is  when  he  enters  and 
occupies  the  house  which  has  been  built 
for  him,  but  not  according  to  the  stipula- 
tions of  the  contract,  and  which  he  per- 
haps enters,  not   because  he  is  satisfied 


with  what  has  been  done,  but  because 
circumstances  compel  hihi  to  accept  it 
such  as  it  is,  that  he  should  pay  for  the 

value  of  the  house If  the  party 

who  has  contracted  to  receive  merchandise 
takes  a  part  and  uses  it,  in  expectation 
that  the  whole  will  be  delivered,  which  is 
never  done,  there  seems  to  be  no  greater 
reason  that  he  should  pay  for  what  he  has 
received,  than  there  is  that  the  party  who 
has  received  labor  in  part,  under  similar  cir- 
cumstances, should  pay  the  value  of  what 
has  been  done  for  his  benefit.  It  is  said, 
that  in  those  cases  where  the  plainttff 
has  been  permitted  to  recover,  there  was 
an  acceptance  of  what  had  been  done. 
The  answer  is,  that  where  the  contract  is 
to  labor  from  day  to  day  for  a  certain 
period,  the  party  for  whom  the  labor  is 
done  in  truth  stipulates  to  receive  it  from 
day  to  day,  as  it  is  performed,  and  al- 
thongh  the  other  may  not  eventually  do 
all  he  has  contracted  to  do,  there  has  been, 
necessarily,  an  acceptance  of  what  has  been 
done  in  pursuance  of  the  contract,  and  the 
party  must  have  understood  when  he 
made  the  contract  that  there  was  to  be 
such  acceptance.  If,  then,  the  party  stip- 
ulates in  the  outset  to  receive  part  perform- 
ance from  time  to  time,  with  a  knowledge 
that  the  whole  may  not  be  completed,  we 
see  no  reason  why  he  should  not  equally 
be  holden  to  pay  for  the  amount  of  value 
received,  as  where  he  afterwards  takes  the 
benefit  of  what  has  been  done,  with  a 
knowledge  that  the  whole  which  was  con- 
tracted for  has  not  been  performed.  In 
neither  case  has  the  contract  been  per- 
formed. In  neither  can  an  action  be  sus- 
tained on  the  original  conti-act.  In  both 
the  party  has  assented  to  receive  what  is 
done.  The  only  difference  is,  that  in  the 
one  case  the  assent  is  prior,  with  a  knowl- 
edge that  all  may  not  be  performed,  in 
the  other  it  is  subsequent,  with  a  knowl- 
edge that  the  whole  has  not  been  accom- 
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instance,  a  deed  contain  a  grant  on  condition,  then  if  there  be 
a  breach  of  condition,  the  grant  is  void,  and  the  estate  may 
never  vest,  or  may  be  forfeited.  A  condition  of  this  sort  is  not 
favored,  and  would  not  be  readily  implied.  (7)  But  stipulations 
or  agTeements  may  be  impKed,  upon  the  breach  of  which  an 
action  may  be  brought.  Mulual  contracts  sometimes  contain  a 
condition,  the  breach  of  which  by  one  party  permits  the  other  to 
throw  the  contract  up,  and  consider  it  as  altogether  null. 
Whether  a  provision  shall  have  this  effect,  for  which  purpose  it 
must  be  construed  as  an  absolute  condition,  is  sometimes  a 
question  of  extreme  difHculty.  It  is  quite  certain,  however,  that 
no  precise  words  are  now  requisite  to  constitute  a  condition ; 
and  perhaps  that  no  formal  words  will  constitute  a  condition,  if 
it  be  obvious  from  the  whole  instrument,  that  this  was  not  the 
intention  or  understanding  of  the  parties. 


plishcd.  We  have  no  hesitation  in  hold- 
ing that  the  same  rule  should  he  applied 
to  both  classes  of  cases,  e-^pccially  as  the 
operation  of  the  rule  will  be  to  make  the 
party  wlio  has  failed  to  fulfil  his  contract, 
liable  to  such  amount  of  d  nuai^es  as  the 
other  party  has  sustained,  instead  of  sub- 
jecting liiui  to  an  entire  loss  for  a  partial 
failure,  and  thus  making  the  amount  re- 
ceived in  many  cases  wholly  dispropor- 
tionate to  the  injury We  hold, 

then,  that  where  a  party  undertakes  to 
pay  upon  <i  special  contract  for  the  pci- 
formance  of  labor,  or  the  furnishing  of 
materials,  he  is  not  to  be  charged  upon 
such  special  agreement  until  the  money  is 
earned  according  to  the  terms  of  it,  and 
where  the  parties  have  made  an  express 
contract,  the  law  will  not  iin|ily  and  raise 
a  contract  different  from  that  which  the 
parties  have  entered  into,  except  upon 
some  further  transaction  bclween  the  par- 
ties. But  if,  where  a  contract  is  made  of 
such  a  characler,  a  p-.n-rv  actually  rccin^-es 
labor,  or  materials,  and  thereby  derives 
a  benefit  and  advantage,  over  and  above 
the  damage  which  has  resulted  from  the 
breach  of  the  contract  by  the  other  party, 
the  labor  actually  done,  and  the  value  re- 
ceived, furnish  a  new  consideration,  and 
the  law  thereupon  raises  a  promise  to  pay 
to  the  extent  of  the  reasonable  worth  of 
Bueh  excess.  This  may  be  considered  as 
making  a  new  case,  one  not  within  the 
original  agreement,  and  the  jiaity  is  en- 
titled to  'recover  on  his  new  case  for  the 
work  done,  not  as  agreed,  but  yet  accepted 


by  the  defendant.'  1  Dane's  Abr.  224." 
But  the  courts  of  other  States  have  thus 
far  shown  little  disposition  to  adopt  the 
views  of  the  learned  judge.  Thus,  in 
Eldridge  v.  Rowe,  2  Oilman,  91,  the  court 
held,  upon  a  similar  state  of  facts,  that  the 
plaintiff  was  not  entitled  to  recover.  And 
y'ouiifj,  J.,  said:  ''It  is  no  objection  to 
say  that  the  defendant  has  received  the 
benefit  of  his  labor,  this  being  a  case, 
wdiere,  from  its  natuie,  the  defendant  could 
not  separate  the  products  of  his  labor  from 
the  general  concerns  of  his  farm,  and  ought 
not,  therefore,  to  be  responsible  to  any  ex- 
tent whatever  for  not  doing  that  which 
was  impossihle."  tiee  also.  Miller  y.  God- 
dard,  34  Mc.  102;  Olmstead  v.  Beale, 
19  Pick.  529  ;  Davis  v.  Maxwell,  12  Met. 
•2>fl\.  Swanzey  u.  Moore,  22  111.  C.3.  Han- 
sell  i'.  Erickson,  28  111.  257,  in  which  ease 
it  is  also  held,  that  a  contract  to  work  a 
given  number  of  months  at  a  fixed  price 
per  month,  is  an  entire  contract,  extending 
over  the  whole  number  of  months.  >Sce 
also,  ante,  p.  36,  note  (f/),  and  p.  40,  note 
(/).  —  Difficult  questions  frequently  arise 
in  the  classes  of  eases  considered  in  the 
present  note,  as  to  the  measure  of  dam- 
ages, and  the  right  of  the  defendant  to 
have  deducted  from  the  amount  otherwise 
reeo\erable  the  damage  sustained  by  him 
in  consequence  of  the  breach  of  the  con- 
tract. These  questions  will  bo  considered 
under  their  appropriate  heads  in  the  sub- 
sequent part  of  this  treatise. 
(j)  See  ante,  p.  510,  n.  (j'). 
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It  would  be  difficult,  and  perhaps  impossible,  to  lay  down  rules 
which  would  have  decisive  influence  in  determining  this  vexed 
question.  Indeed,  courts  seem  to  agree  of  late  that  the  decision 
must  always  "  depend  upon  the  intention  of  the  parties,  to  be 
collected  in  each  particular  case  from  the  terras  of  the  agree- 
ment itself,  and  from  the  subject-matter  to  which  it  relates."  (k) 
"  It  cannot  depend  on  any  formal  arrangement  of  the  words, 
but  on  the  reason  and  sense  of  the  thing  as  it  is  to  be  collected 
from  the  whole  contract."  (Z)  It  is  said  that  where  the  clause 
in  question  goes  to  the  whole  of  the  consideration,  it  shall  be 
read  as  a  condition,  (m)  The  meaning  of  this  must  be,  that  if 
the  supposed  condition  covers  the  whole  ground  of  the  con- 
tract, and  cannot  be  severed  from  it,  or  from  any  part  of  it,  a 
breach  of  the  condition  is  a  breach  of  the  whole  contract,  which 
gives  to  the  other  party  the  right  of  avoiding  or  rescinding  it 
altogether.  But  where  the  supposed  condition  is  distinctly  sep- 
arable, so  that  much  of  the  contract  may  be  performed  on  both 
sides  as  though  the  condition  were  not  there ;  it  will  be  read  as 
a  stipulation,  the  breach  of  which  only  gives  an  action  to  the 
injured  party,  (n)  But  it  is  not  safe  to  assert,  that  which  is 
sometimes  said  to  be  law,  (o)  that  where  in  case  of  a  breach  the 
party  cannot  have  his  action  for  damages,  there  the  doubtful 
clause  must  be  read  as  a  condition,  because  otherwise  the  party 
injured  would  be  without  remedy.  For  if  "  the  reason  and 
sense  of  the  thing,"  or  the  rational  and  fair  construction  of  the 
contract  leads  to  the  conclusion  that  the  parties  did  not  agree 
nor  intend  that  there  should  be  this  condition,  then  there  is 
none  ;  and  if  a  party  be  in  this  way  injured  and  remediless,  it  is 
his  own  fault,  in  that  he  neither  inserted  in  his  contract  a  con- 
dition, the  breach  of  which  would  discharge  him  from  all  obh- 
gation,  nor  a  stipulation,  for  the  breach  of  which  he  might  have 
his  action,  (p) 


(k)  Per   T!ndal,  C.  J.,  in  Glaholm  v.  (m)  Boone  w.  Eyre,  1  H.Bl.  273,  note  (a). 

Hays,  2  Man.  &  G.  266.  (n)    See  Hemans   v.  Picciotto,  I  C.  B. 

{1}  Per  Lord  EUenborough,  in  Ritchie  v.  s.  s.  646. 

Atkinson,  10  East,  295.     And  see  North-  (o)  See  Pordageu.  Cole,l  Wms.  Saund. 

ampton  Gas  Light  Co.  v.  Parnell,  15   C.  319. 

B.  630,  29  Eng.  L.  &  Eq.  231.  (p)  See  infra,  p.  529,  note  (r). 
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SECTION  VII. 


OE     MUTUAL     CONTRACTS. 

It  is  a  similar  question  —  sometimes  indeed  the  very  same 
question  —  whether  covenants  are  mutual,  in  such  sense  that 
each  is  as  a  condition  precedent  to  the  other.  And  also  whether 
covenants  or  agreements  be  dependent  or  independent,  (q)  By 
the  very  definition  of  them,  if  they  are  dependent,  that  is,  if 
each  depends  on  the  other,  the  failure  of  one  destroys  and  an- 
nuls the  other.  Or,  if  this  dependence  is  not  mutual,  but  one 
of  them  rests  upon  the  other  by  a  dependence  which  is  not 
equally  shared  by  the  other,  if  that  contract  upon  which  this 
dependence  rests  is  broken  and  defeated,  the  other  by  reason  of 
its  dependence  is  annulled  and  destroyed  also.  But  they  may 
be  whoUy  independent,  although  relating  to  the  same  subject, 
and  made  by  the  same  parties,  and  included  in  the  same  instru- 
ment. In  that  case  they  are  two  separate  contracts.  Each 
party  must  then  perform  what  he  undertakes,  without  reference 
to  the  discharge  of  his  obligation  by  the  other  party.  And  each 
party  may  have  his  action  against  the  other  for  the  non-per- 
formance of  his  agreement,  whether  he  has  performed  his  own 
or  not.  Now  the  law  has  no  preference  for  one  kind  of  contract 
over  another ;  nor  does  it  by  its  own  imphcation  and  intend- 
ment, make  one  rather  than  the  other,  and  still  less  does  it  re- 

(q)  In  Kingston  v.  Preston,  cited  in  formed,  the  other  party  is  not  liable  to  an 
Jones  V.  Barcley,  Doug.  690,  Lord  Mans-  action  on  his  covenant.  3.  There  is  also 
Jield  said  :  "  There  are  three  kinds  of  a  third  sort  of  covenants,  which  are  mu- 
covenants  ;  1 .  Such  as  are  called  muturd  tual  conditions  to  be  performed  at  the  same 
and  independent,  where  either  party  may  time;  and  in  these,  if  one  party  was  ready, 
recover  damages  from  the  other,  for  the  and  offered  to  perform  his  part,  and  the 
injury  he  may  have  received  by  a  breach  other  neglected  or  refused  to  perform  his, 
of  the  covenants  in  his  favor,  and  where  it  he  who  was  ready  and  offered  has  ful- 
ls no  excuse  for  the  defendant  to  allege  a  filled  his  engagement,  and  may  maintain 
breach  of  the  covenants  on  the  part  of  the  an  action  for  the  default  of  the  other ; 
plaintiff.  2.  There  are  covenants  which  though  it  is  not  certain  that  either  is 
arc  conditions  and  dependent,  in  which  the  obliged  to  do  the  first  act."  See  also, 
petformance  of  one  depends  upon  the  Mason  k.  Chambers,  4  Lift.  253;  and  Mr. 
prior  performance  of  another,  and  there-  Durnford's  note  to  Acherley  v.  Vernon, 
fore,   until   this   prior    condition   ia   per-  Willes,  157. 
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quire  one  rather  than  the  other.  It  may  indeed  be  safely  said, 
that  this  question  in  each  particular  case  will  be  determined  by 
inferring,  with  as  much  certainty  as  the  case  permits,  the  mean- 
ing and  purpose  of  the  parties,  from  a  rational  interpretation  of 
the  whole  contract,  (r) 


(?■)  In  ancient  times  the  decision  of 
questions  of  this  kind  depended  rather 
upon  nice  and  subtle  constractions  put 
upon  the  language  of  a  contract,  than 
upon  the  evident  sense  and  intention  of 
the  parties,  as  gathered  from  a  rational 
consideration  of  the  whole  instrument, 
and  the  subject-matter  of  the  agreement. 
Thus,  in  15  H.  7,  10,  pi.  17,  it  was  ruled 
by  Fineux,  C.  J.  that  if  one  covenant 
with  me  to  serve  me  for  a  year,  and  I 
covenant  with  him  to  give  him  £20,  if  I 
do  not  say  for  the  cause  aforesaid,  he  shall 
have  an  action  for  the  £20,  although  he 
never  serves  me ;  otherwise  it  is  if  X  say 
that  he  shall  have  £20  for  the  cause  afore- 
said. So  if  I  covenant  with  a  man  that  I 
will  maiTy  his  daughter,  and  he  covenants 
with  me  that  he  will  make  an  estate  to  me 
and  his  daughter,  and  the  heirs  of  our 
two  bodies  begotten,  if  I  afterwards  marry 
another  woman,  or  his  daughter  marries 
another  man,  yet  I  shall  have  an  action 
of  covenant  against  him  to  compel  him  to 
make  the  estate ;  but  if  the  covenant  were 
that  he  would  make  the  estate  to  us  two  ybr 
the  cause  aforesaid,  in  that  case  he  would 
not  make  the  estate  until  we  were  mar- 
ried. And  such  was  the  opinion  of  the 
whole  court.  But  Lordflbft.in  the  great 
case  of  Thorp  v.  Thorp,  11  Mod.  455, 
and  Lord  Chief  Justice  Witles,  in  Acherley 
V.  Vernon,  Willes,  153,  advanced  more 
rational  ideas  upon  the  subject.  And  in 
Kingston  v.  Preston,  already  cited.  Lord 
Mansfield  declared  that  the  dependence  or 
independence  of  covenants  was  to  be  col- 
lected from  the  evident  sense  and  mean- 
ing of  the  parties,  and  that,  however  trans- 
posed they  might  be  in  the  deed,  their 
precedency  must  depend  on  the  order  of 
time  in  which  the  intent  of  the  transaction 
requires  their  performance.  Since  that 
time  the  principle  thus  enunciated  by 
Lord  Mansfield  has  been  steadily  adhered 
to ;  and,  as  a  means  of  carrying  it  out, 
and  applying  it  to  the  facts  of  particular 
cases,  Mr.  Sergeant  Williams,  in  his  elab- 
orate note  to  Pordage  v.  Cole,  1  Wms. 
Saund.  310,  has  given  the  five  following 
rules,  collected  with  great  care  and  accu- 
racy from  the  decided  cases.    1.  "  If  a  day 
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be  appointed  for  payment  of  money,  or 
part  of  it,  or  for  doing  any  otlier  act,  and 
the  day  is  to  happen,  or  may  happen  before 
the  thing  which  is  the  consideration  of  the 
money,  or  other  act  is  to  be  performed ; 
an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act  before  per- 
formance ;  for  it  appears  that  the  party 
relied  upon  his  remedy,  and  did  not  intend 
to  make  the  performance  a  condition  pre- 
cedent ;  and  so  it  is  where  no  time  is  fixed 
for  performance  of  that  which  is  the  con- 
sideration of  the  money  or  other  act." 
See  Pordage  v.  Cole,  1  Wms.  Saund. 
.319  ;  Thorp  v.  Thorp,  12  Mod.  460,  1 
Salk.  171,  per  Holt,  C.  J. ;  Peeters  v. 
Opie,  2  Saund.  350,  per  Hale,  C.  J. ; 
Campbell  v.  Jones,  ti  T.  R.  570  ;  Mattock 
V.  Kinglake,  10  A.  &  E.  50;  Wilks  v. 
Smith,  10  M.  &  W.  355;  Wood  v.  Gov- 
ernor &  Co.  of  Copper  Miners  in  Eng- 
land, 14  C.  B.  428,  26  Eng.  L.  &  Eq. 
343  ;  Eastern  Counties  Railway  Co.  v. 
Phihpson,  16  C.  B.  2,  30  E.  L.  &  E. 
421  ;  Mayor  of  Norwich  v.  Norfolk  Rail- 
way Co.  4  Ellis  &  B.  397,  30  E.  L.  & 
E.  120;  Northampton  Gas  Light  Co.  r. 
Parnell,  15  C.  B.  630,  29  E.  L.  &  E. 
229  ;  Underbill  v.  The  Saratoga  &  W.  R. 
R.  Co.  20  Barb.  455  ;  Edgar  v.  Boies,  11 
S.  &  R.  445 ;  Stevenson  v.  Kleppinger,  5 
Watts,  420  ;  Lowry  v.  Mehafty,  10  id. 
387  ;  Goidsborough  v.  Orr,  8  Wheat.  217 ; 
Robb  V.  Montgomery,  20  Johns.  15.  The 
principle  of  this  rule  has  been  misapplied 
in  various  cases,  as  in  Terry  v.  Duntze,  2 
H.  Bl.  389.  In  that  case  A  covenanted 
to  build  a  house  for  B,  and  finish  it  on  or 
before  a  certain  day,  in  consideration  of  a 
sum  of  money,  which  B  covenanted  to 
pay  A  by  instalments  as  the  building  pro- 
ceeded. It  was  held,  that  the  finishing  of 
the  house  was  not  a  condition  precedent 
to  the  payment  of  the  money;  that  A 
might  maintain  an  action  of  debt  against 
B  for  the  whole  sum,  though  the  building 
was  not  finished  at  the  time  appointed,  on 
the  ground  that  part  of  the  money  was  to 
be  paid  before  the  house  could  be  com- 
pleted. This  case  was  followed  in  Seers 
V.  Fowler,  2  Johns.  272,  and  Havens  v. 
Bush,  id.  387.     But  in   Cunningham  " 
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SECTION  VIII. 


OF  THE   PRESUMPTIONS   OF   LAW. 


There  are  some  general  presumptions  of  law,  vvhich  may  be 
considered  as  affecting  the  construction  of  contracts.     Thus,  it 


Morrell,  10  Johns.  203,  Seers  v.  Fowler, 
and  Havens  v.  Bush,  were  OYermled,  and 
the  authority  of  Terry  v.  Duntze  repudi- 
ated. Cunningham  v.  Morrell  w'as  fol- 
lowed in  McLure  v.  Kush,  9  Dana,  64, 
and  in  Allen  v.  Sanders,  7  B.  Mon,  .593, 
overruling  the  earlier  cases  of  Craddock 
V.  Aldridge,  2  Bibb,  15,  and  Mason  v. 
Chambers,  4  Litt.  2.53.  And  see  to  the 
same  effect  Kettle  v.  Harvey,  21  Vt.  301 ; 
Lord  V.  Belknap,  1  Cush.  279  ;  Tompkins 
V.  Elliot,  5  Wend.  436.  — In  the  case  of 
contracts  for  the  purchase  and  sale  of  real 
estate,  where  the  purchaser  covenants  to 
pay  the  purchase-money  by  instalments, 
and  the  vendor  covenants  to  convey  by 
deed,  either  on  tlie  last  day  of  payment, 
or  on  some  day  previous,  the  covenants 
to  pay  the  instalments  foiling  due  before 
the  day  appointed  for  conveying  by  deed, 
are  independent  of  the  covenant  to  convey, 
and  an  action  maybe  maintained  for  such 
instalments,  without  showing  any  convey- 
ance or  offer  to  convey;  but  the  convey- 
ance or  offer  to  convey,  is  a  condition 
precedent  to  the  right  to  insist  upon  the 
payment  of  an  instalment  falling  due  eitlier 
on  or  after  the  day  of  conveyance.  Grant 
V.  Johnson,  1  Seld.  247,  reversing  the  judg- 
ment of  the  Supreme  Court  in  the  same 
case,  in  6  Barb.  337.  In  this  case  the 
plaintiff  agreed  to  sell  to  the  defendant 
a  piece  of  land,  and  covenanted  to  give 
possession  of  the  land  on  the  tirst  of  No- 
vember, 1845,  and  to  convey  by  deed  on 
the  first  of  Jlay,  1846.  And  the  defend- 
ant covenanted  to  pay  $950,  as  follows, 
namely  :  $200  on  the  first  of  April,  1846, 
$200  on  the  first  of  April,  1847,  3275  on 
the  first  of  April,  1848,  and  S275  on  the 
first  of  April,  1849.  The  plaintiff  gave 
the  defendant  possession  of  the  premises, 
and  the  defendant  paid  the  first  instal- 
ment according  to  the  terms  of  the  agree- 
ment. The  present  action  was  brought  to 
recover   the  second  instalment ;    and  the 


court  held,  that  the  conveyance  by  deed 
was  a  condition  precedent  to  the  payment 
of  any  instalment  after  the  first ;  and 
therefore  the  plaintiff  was  not  entitled  to 
recover  without  averring  a  performance  or 
tender  of  performance  of  such  condition. 
So  in  Beau  v.  Atwater,  4  Conn.  3,  A  and 
B,  on  the  6th  of  August,  1816,  entered 
into  articles  of  agreement,  whereby  A,  in 
consideration  of  the  covenants  to  be  per- 
formed and  payments  to  be  made  by  B, 
granted  and  sold  to  B  certain  tracts  of 
land,  and  covenanted  to  confirm  them  to 
him  by  deed  in  fee-simple,  on  the  first  of 
Jane,  1817;  and  B  covenanted  to  pay 
therefor  the  sum  of  4,000  dollars,  of  which 
500  dollars  were  to  lie  paid  immediately, 
500  dollars  on  the  first  of  January,  1817, 
500  dollars  on  the  first  of  June,  1817,  500 
dollars  on  the  first  of  J.muary,  1818,  1,000 
dollars  on  the  first  of  January,  1819,  and 
the  residue  on  the  first  of  January,  1820. 
For  the  performance  of  these  stipalationa 
the  parties  bound  tlicmselves,  respectively, 
in  the  penalty  of  8,000  dollars.  In  an 
action  brought  by  A  against  B  for  the 
money,  it  was  lickl,  that  the  covenant  of 
the  defendant,  so  far  as  it  related  to  the 
two  first  instalments,  was  independent, 
and  the  plaintiff  was  entitled  to  recover 
the  sum  due  thereon,  without  averring  or 
proving  peiformanco  of  the  covenant  on 
lii-i  part ;  but  tliat,  so  far  as  it  related  to 
the  instalment  payable  on  the  first  of 
June,  1817,  and  the  subsequent  instal 
ments,  performance  by  the  plaintiff  was  a 
condition  precedent  to  his  right  of  recov- 
erv.  And  sec  to  the  same  effect  Leonard 
V.  Bates,  1  Blackf.  172;  Kane  o.  Hood, 
13  Pick.  281.  But  see  Weaver  v.  Child- 
ress, 3  Stew.  361.  — 2.  "  Wlieu  a  day  is. 
appointed  for  the  payment  of  money,  &c., 
and  the  day  is  to  happen  after  the  thing 
which  is  the  consideration  of  the  money, 
&c.,  is  to  be  performed,  no  action  can  be 
maintained    for   the    money,  &e.,   before 
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is  a  presumption  of  law  that  parties  to  a  simple  contract  intend- 
ed to  bind  not  only  themselves,  but  their  personal  represent- 


performance."  Thorp  v.  Thorp,  12  Mod. 
460,  1  Salk.  171 ;  Bean  v.  Atwatcr,  4 
Conn.  9;  Dey  v.  Dox,  9  Wend.  129; 
Morris  v.  Silter,  1  Denio,  59  ;  Rider  v. 
Pond,  18  Barb.  179.  —  3.  "  Where  a  cove- 
nant goes  only  to  part  of  the  consideration 
on  both  sides,  and  a  breach  of  such  cove- 
nant may  be  paid  for  in  damages,  it  is  an 
independent  covenant,  and  an  action  may 
be  maintained  for  a  breach  of  the  cove- 
nant on  the  part  of  the  defendant,  without 
averring  performance  in  the  declaration." 
The  leading  case  upon  this  point  is  Boone 
V.  Eyre,  1  H.  Bl.  273,  note  (u).  The 
plaintiff,  in  that  case,  conveyed  to  the 
defendant  the  equity  of  redemption  of  a 
plantation  in  the  West  Indies,  together 
with  the  stock  of  negroes  upon  it,  in  con- 
Bideration  of  £500,  and  an  annuity  of 
£160  per  annum  for  life;  and  cove- 
nanted that  he  had  good  title  to  the  plan- 
tation, was  lawfully  possessed  of  the  ne- 
groes, and  that  the  defendant  should  quiet- 
ly enjoy.  The  defendant  covenanted,  that 
the  plaintiff  well  and  ttvly  performing  all 
and  every  thing  on  his  part  to  be  performed^ 
he  the  defendant  would  pay  the  annuity. 
The  action  was  brought  for  the  non-pay- 
ment of  the  annuity.  Plea,  that  the  plain- 
tiff was  not  at  the  time  of  making  the 
deed  legally  possessed  of  the  negroes,  and 
BO  had  not  a  good  title  to  convey.  '  Gren- 
eral  demurrer  to  the  plea.  Lord  Mansfield: 
"  The  distinction  is  very  clear,  where  mu- 
tual covenants  go  to  the  whole  of  the  con- 
Bideration  on  both  sides,  they  are  mutual 
conditions,  the  one  precedent  to  the  other. 
But  where  they  go  only  to  a  part,  where 
a  breach  may  be  paid  for  in  damages, 
there  the  defendant  has  a  remedy  On  his 
covenant,  and  shall  not  plead  it  as  a  con- 
dition precedent.  If  this  plea  be  allowed, 
any  one  negro  not  being  the  property 
of  the  plaintiff,  would  bar  the  action." 
Upon  this  case  Sergeant  Williams  remarks 
as  follows :  "  The  whole  consideration  of 
the  covenant  on  the  part  of  B  the  pur- 
chaser to  pay  the  money,  was  the  convey- 
ance by  A  the  seller  to  him  of  the  equity 
of  redemption  of  the  plantation,  and  also 
the  stock  of  negroes  upon  it.  The  excuse 
for  non-payment  of  the  money  was,  that 
A  had  broke  his  covenant  as  to  part  of 
the  consideration,  namely,  the  stock  of 
negroes.  But  as  it  appeared  that  A  had 
conveyed  the  equity  of  redemption  to  B, 
»nd  so  had  in  part  executed  his  covenant. 


it  would  be  unreasonable  that  B  should 
keep  the  plantation,  and  yet  refuse  pay- 
ment, because  A  had  not  a  good  title  to 
the  negroes.  Per  Ashhurst,  J.,  6  T.  R.  573. 
Besides,  the  damages  sustained  by  the 
parties  would  be  unequal,  if  A's  covenant 
were  held  to  be  a  condition  precedent. 
Duke  of  St.  Albans  v.  Shore,  1  H.  Bl. 
279.  Por  A  on  the  one  side  would  lose 
the  consideration-money  of  the  sale,  but 
B's  damage  on  the  other  might  consist 
perhaps  in  the  loss  only  of  a  feiv  negroes. 
So  where  it  was  agreed  between  C  and  D, 
that  in  consideration  of  £500,  C  should 
teach  D  the  art  of  bleaching  materials  for 
making  paper,  and  permit  him,  during  the 
continuance  of  a  patent  which  C  had  ob- 
tained for  that  purpose,  to  bleach  such 
materials  according  to  the  specification ; 
and  C  in  consideration  of  the  sum  of  £250 
paid,  and  of  the  further  sum  of  £250  to 
be  paid  by  D  to  him,  covenanted  that  he 
would  with  all  possible  expedition  teach 
I)  the  method  of  bleaching  such  materials, 
and  D  covenanted  that  he  would,  on  or 
before  the  24th  of  February,  1794,  or 
sooner,  in  case  C  should  before  that  time 
have  taught  him  the  bleaching  of  such 
materials,  pay  to  C  the  further  sum  of 
£250.  In  covenant  hy  C  against  D,  the 
breach  assigned  was  the  non-i)aymcnt  of 
the  £200.  Demurrer,  that  it  was  not  aver- 
red that  C  had  taught  D  the  method  of 
bleaching  such  materials  ;  but  it  was  held 
by  the  court,  that  the  whole  consideration 
of  the  agreement  being  that  C  should  per- 
mit D  to  bleach  materials,  as  well  as  teack 
him  the  method  of  doing  it ;  the  covenant 
by  C  to  teach  formed  but  part  of  the  con- 
sideration, for  a  breach  of  which  D  might 
recover  a  recompense  in  damages.  And 
C  having  in  part  executed  his  agreement, 
by  transferring  to  D  a  right  to  exercise 
the  patent,  he  ought  not  to  keep  that  right 
without  paying  the  remainder  of  the  con- 
sideration, because  he  may  have  sustained 
some  damage  by  D's  not  having  instructed 
him ;  and  the  demurrer  was  overruled. 
Campbell  v.  Jones,  6  T.  R,  570.  Hence, 
it  appears  that  the  reason  of  the  decision 
in  these  and  other  similar  cases,  besides 
the  inequality  of  the  damages,  seems  to 
be,  that  where  a  person  has  received  » 
part  of  the  consideration  for  which  he  en- 
tered into  the  agreement,  it  would  be  un- 
just that  because  he  has  not  had  the  whole, 
he  should  therefore  be  permitted  to  enjoT 
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atives ;  and  such  parties  may  sue  on  a  contract,  although  not 
named    therein,  (s)      Hence,    as    we    have    seen,    executors, 


that  part  without  either  paying  or  doing 
any  thing  for  it.  Therefore  the  law  obliges 
him  to  perform  the  agreement  on  his  part, 
and  leaves  him  to  his  remedy  to  reeorer 
any  damage  he  may  have  sustained  in  not 
having  received  the  whole  consideration. 
And  hence  too,  it  seems,  it  mnst  appear 
upon  the  record  that  the  consideration  was 
exer.iiled  in  part.,  as  in  Boone  v.  Eyre,  above 
mentioned,  the  action  was  on  a  deed,  where- 
by tlie  plaintiff  had  conveyed  to  the  de- 
fendant the  equity  of  redemption  of  the 
plantation,  for  the  defendant  did  not  deny 
the  plaintiff's  title  to  convey  it ;  so  in 
Campbell  v.  Jones,  the  plaintiff  had  trans- 
ferred to  the  defendant  a  right  to  exercise 
the  patent.  Therefore,  if  an  action  be 
brought  on  a  covenant  or  agreement  con- 
tained in  articles  of  agreement,  or  other 
executory  contract  where  the  whole  is  fu- 
ture, it  seems  necessary  to  aver  perform- 
ance in  the  declaration  of  the  whole,  or  at 
least  of  part  of  that  which  the  plaintiff  has 
covenanted  to  do ;  or  at  least  it  must  be 
admitted  by  the  plea  that  he  has  performed 
it.  As  where  A,  by  articles  of  agreement, 
in  consideration  of  a  sum  of  money,  to  be 
paid  to  him  by  B  on  a  certain  day,  cove- 
nants to  convey  to  B  on  the  same  day  a 
house,  together  with  tlie  fixtures  and  fur- 
niture therein,  and  tliat  he  was  lawfully 
seised  of  the  house,  and  possessed  of  tlie  fix- 
tures and  furniture.  In  an  action  against  B 
for  the  money,  A  must  aver  that  he  con- 
veyed either  the  whole  of  the  premises,  or 
at  least  the  house,  to  B,  or  it  nmst  be  ad- 
mitted by  B  in  his  plea  that  A  did  con- 
vey the  house,  but  was  not  lawfully  pos- 
Bcssed  of  the  furniture  or  fixtures."  For 
further  illustration  of  this  principle,  see 
FothergiU  v.  Walton,  2  J.  B.  iMoorc,  630  ; 
8tavcv.s  u.  Curling,  .3  Bing.  N.  C.  355  ; 
Franklin  v  Miller,' 4  A.  &  E.  599;  Fish- 
mongers Co.  V.  Robertson,  5  Man.  &  G. 
131,  "198;  Storer  v.  Gordon,  3  M.  &  S. 
308  ;  Ritchie  ?i.  Atkinson,  10  East,  295  ; 
Havelock  w.  Geddes,  id.  555  ;  Jonassolm  v. 
Great  Northern  Railway  Co.  10  Exih.  434, 
as  Eng.  L.  &  Eq.  481  ;  Gould  /..  Webb, 
4  Ellis" &  B.  933,  30  Eng.  L.  &  Eq.  331  ; 
Mill  Dam  Foundcrv  v.  Hovev,  21  Pick. 
417;  Tileston  v.  Newell,  13  Mass.  406; 
Bennet  v.  Pixley,  7  Johns.  249 ;  Ober- 
niycr  v.  Nichols,  6  Binn.  159  ;  j\lon;isou  v. 


Galloway,  2  Harris  &  J.  461  ;  Todd  v. 
Summers,  2  Gratt.  167  ;  Lewis  v.  Weldon. 
3  Rand.  71 ;  MeCuUough  v.  Cox,  6  Barb. 
386 ;  Payne  v.  Bettisworth,  2  A.  K. 
Marsh.  427  ;  Keenan  o.  Brown,  21  Vt. 
86 ;  Tompkins  v.  Elliot,  5  Wend.  496  ; 
Grant  v.  Johnson,  5  Barb.  161,  6  id.  337, 
1  Seld.  247 ;  Pepper  v.  Haight,  20  Barb. 
429.  "  If,"  says  Shaw,  C.  .T.,  in  Knight 
V.  The  New  "England  Worsted  Co.  2 
Cush.  286,  "  a  party  promise  to  build  a 
house  upon  the  land  of  another,  and  to 
dig  a  well  on  the  premises,  and  to  place  a 
pump  in  it ;  and  tiie  owner  of  the  land 
covenants  seasonably  to  supply  all  mate- 
rials and  furnish  a  pump  ;  it  is  very  clear 
that  the  stipulation  to  furnish  materials  is 
dependent,  and  constitutes  a  condition, 
because  the  builder  cannot  perform  on 
his  part  until  he  has  the  materials.  So 
to  put  a  pump  into  the  well.  But  the 
stijjulation  to  dig  a  well  is  not  conditional, 
because  it  goes  to  a  small  part  only  of  the 
consideration,  and  does  not  necessarily  de- 
pend on  a  prior  performance,  on  the  part 
of  the  owner,  and  because  a  failure  can  ba 
compensated  in  damages,  and  the  I'emedy 
of  the  owner  is  by  action  on  the  contract." 
— 4,  "  But  where  the  mutual  covenants 
go  to  the  whok  consideration  on  both  sides, 
they  are  mutual  conditions,  and  perform- 
ance iftust  be  averred."  Duke  of  St.  Al- 
bans V.  Shore,  1  II.  Bl.  270 ;  Graves  v. 
Lcgu',  9  Exch.  709,  25  Eng.  L.  &  Eq. 
552;  Grcv  V.  Friar,  4  Clark  &  F.  565,  26 
Eng.  L.  &  Eq.  27  ;  Dakin  v.  William.?,  11 
Wend.  67.  —  5.  "  Where  two  acts  are  to 
he  done  at  the  same  tiinp,  as  where  A  cov- 
enants to  convey  an  estate  to  B  on  such 
a  day,  and  in  consideration  thereof  B 
covenants  to  pay  A  a  sum  of  money  on 
the  same  day,  neither  can  maintain  an  ac- 
tion without  showing  peiformance  of,  for 
an  offer  to  perform  his  part,  though  it  is 
not  certain  which  of  them  is  obliged  to  do 
the  first  act;  and  tliis  particularly  ajijilics 
to  all  cases  of  sale."  See  the  numerous 
cases  cited  by  Serjeant  Williams;  and 
also  Campbell  v.  Gittings,  19  Ohio,  347  ; 
Williams  v.  Healy,  3  Dcnio,  363 ;  Gaz- 
ley  !i.  Price,  16  Jolms.  267  ;  Dunham  i). 
Petteo,  4  Seld.  508 ;  Lester  v.  Jewett, 
1  Kern.  453.  —  Where  a  party  agreed  on 
the  payment  by  another  of  certain  sums  of 


(s)  Siboni   v.    Kirkman,   1    M.    &   W.     30 ;  Marshall  v.  Broadhurst,  1   Cromp.  & 
418,  423  ;  Quick  v.  Ludborrow,  3  Bulst.     J.  403. 
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though  not  named  in  a  contract,  are  liable,  so  far  as  they  have 
assets,  for  the  breach  of  a  contract  which  was  broken  in  the 
lifetime  of  their  testator.  And  if  the  contract  was  not  broken 
in  his  lifetime,  they  must  not  break  it,  but  will  be  held  to  its 
performance,  unless  this  presumption  is  overcome  by  the  nature 
of  the  contract ;  as  where  the  thing  to  be  done  required  the  per- 
sonal skill  of  the  testator  himself,  (t)  So,  too,  if  several  per- 
sons stipulate  for  the  performance  of  any  act,  without  words  of 
severalty,  the  presumption  of  law  is  here  that  they  intended  to 
bind  themselves  jointly,  (m)  But  this  presumption  also  might 
be  rebutted  by  the  nature  of  the  work  to  be  done,  if  it  were 
certain  that  separate  things  were  to  be  done  by  separate  parties, 
who  could  not  join  in  the  work,  (v) 

It  is  also  a  legal  presumption,  that  every  grant  carries  with  it 
whatever  is  essential  to  the  use  and  enjoyment  of  the  grant,  (w) 


money  to  a  third  person,  to  assign  certain 
certificates  of  sale  of  land,  and  it  was 
held  that  the  covenants  were  independent, 
and  that  in  a  suit  by  tlie  party  bound  to 
assign,  a  general  averment  of- readiness  on 
his  part  to  perform  was  sufficient.  Slo- 
cum  V.  Despard,  8  Wend.  615.  See  Nor- 
thrup  V.  Northrup,  6  Cowen,  296  ;  Cham- 
pion V.  White,  5  Cowen,  509  ;  Robb  v. 
Montgomery,  20  Johns.  15.  But  see  Par- 
ker V.  Pai-mele,  20  Johns.  1-30  ;  Acjams  v. 
Williams,  2  Watts  &  S.  227  ;  Halloway  v. 
Davis,  Wright,  129.  Justice  would  seem 
to  require  that  such  stipulations  should  be 
considered  as  dependent.  Leonard  v. 
Bates,  1  Blackf.  172,  note;  per  Sliaw,  C. 
J.,  in  Kane  v.  Hood,  13  Pick.  281.  — 6. 
It  may  also  be  laid  down  as  a  rule,  that 
stipulations  or  promises  may  be  dependent 
from  the  nature  of  the  acts  to  be  perform- 
ed, and  the  order  in  which  they  must  nec- 
essarily precede  and  follow  each  other. 
"  When  the  act  of  one  party  must  neces- 
sarily precede  any  act  of  the  other,  as 
where  one  stipulates  to  manufacture  an 
article  from  materials  to  be  furnished  by 
the  other,  and  the  other  stipulates  to  fur- 
nish the  materials,  the  act  of  furnishing 
the  materials  necessarily  precedes  the  act 
of  manufacturing,  and  will  constitute 
a  condition  precedent,  without  express 
words."  Per  Shaw,  C.  J.,  in  Mill-Dam 
IToundry  v.  Hovey,  21  Pick.  4.39;  Thom- 
as V.  Cadwallader,  Willes,  496  ;  Kniglit  v. 
New  England  Worsted  Co.  2  Cush.  286. 
1ji  Combe  v  Greene,  11  M.  &  W.  480,  the 


plaintiff  demised  a  dwelling-house  and 
premises  to  the  defendant,  and  the  defend- 
ant covenanted  that  he  would  expend 
£100  in  improvements  and  additions  to 
tlie  dwelling-house,  under  the  direction 
of  some  competent  surveyor  to  be  ap- 
pointed by  the  plaintiff.  Held,  that  tlie 
appointment  of  a  surveyor  was  a  con- 
dition precedent  to  the  defendant's  lia- 
bility to  expend  the  £100.  In  Miller  v. 
Pittsburg  &  Cleveland  R.  R.  Co.  40  Penn. 
St.  237,  there  was  a  subscription  to  the 
stock  of  a  railroad  company,  on  the  ex- 
press condition  that  tlie  road  should  be 
located  and  constructed  along  a  prescribed 
route.  The  road  was  so  located,  and  the 
subscriber  paid  one  or  more  instalments  on 
his  sliarcs,  but  neglected  to  pay  the  balance 
as  the  calls  were  made.  Before  the  con- 
struction was  completed,  the  company 
suspended  operations.  An  action  was 
brought  by  the  company  for  the  balance 
of  the  subscription.  Held,  that  the  road 
having  been  located  as  stipulated,  though 
not  completed,  the  company  was  entitled 
to  recover.  But  see  Macintosh  v.  the  M.  C 
Railway  Co.  14  M.&  W.  548. 

(().See  ante,  vol.  1,  pp.  127,  131. 

(m)  Sceanie,  vol.  1,  p.  11,  n.  (u). 

(y)  Seethe  case  of  Slater  v.  Jlagraw, 
12  Gill  &  J.  265,  cited  ante,  vol.  1,  p.  11, 
n.  (a) ;  De  Ridder  a.  Sclicrmerhorn,  10 
Barb.  638 ;  Brewsters  v.  Silence,  4  Seld. 
207.  See  also,  Erskine's  Institute,  B.  3, 
tit.  3,  sec.  22. 

(w)  Liford's  case,  11  Rep.  52;  Co.  liih 
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But  this  rule  applies  perhaps  more  strongly  to  grants  of  real 
estate  than  to  transfers  of  personal  property.  Thus,  if  land  be 
grante'd  to  another,  a  right  of  way  to  the  land  will  go  with  the 
grant,  (x)  But  it  has  been  held,  where  goods  were  sold  on  exe- 
cution, and  left  on  the  land  of  the  judgment  debtor,  that  the 
purchaser  acquired  no  absolute  right  to  go  on  the  land  of  the 
seUer  for  the  purpose  of  taking  the  goods,  (t/)  But  it  has  also 
been  held,  that  where  goods  of  the  plaintiff  were  sold  on  distress 
for  rent,  which  were  on  plaintiff's  land,  and  one  of  the  condi- 
tions to  which  he  was  a  party  permitted  defendant  to  enter 
from  time  to  time  and  take  the  goods  away,  this  was  a  license 
by  the  plaintiff,  and  was  irrevocable,  because  coupled  with  an 
interest,  (z)  It  may  perhaps  be  inferred  from  the  cases  and 
dicta  ou  this  subject,  that  as  real  rights  go  with  a  grant  of  real 
property  where  they  are  essential  to  its  proper  use,  so  such  per- 
sonal rights,  or  even  personal  chattels,  would  go  with  the  trans- 
fer of  personal  property,  as  were  absolutely  necessary  for  the 
use  and  enjoyment  of  the  things  sold ;  for  it  might  well  be  pre- 
sumed to  have  been  the  intention  and  understanding  of  the 
parties  that  they  should  pass  together,  (a)  And  we  should  be 
even  inclined  to  say,  that  if  one  sold  goods  on  his  land,  espe- 

56  a;  Pomfrct  j\  Ricroft,  1  Wms.  Saund.  destroyed  whenever  the  necessity  ceases. 

.323,  n.  (6).     Where  an  act  of  parliament  Pierce  i'.  Selleck,  18  Conn.  321  ;  Holmes 

empowered  a  railway  company  to   croas  v.  Gorin;;,  2  Bini;-.  76.     Where  a  parcel 

the  line  of  another  company,  by  means  of  of  land  is  sold  for  a  specific  purpose,  and 

a  bridge,  it  was  held,  that    the  first-men-  conveyed  witliont  reservation,  the  law  will 

tioned  company  had  consequently  the  right  not  imply  in  favor  of  the  vendor  a  right 

of  placing  temporary  scafiblding  on  tlie  of  way  of  necessity  over  or  through  such 

land  belonging  to  the  latter,  if  the  so  plac-  land,  inconsistent  with  the  object  of  the 

ing  it  were  necessary  for  the  purpose  of  jiurcliase.      Seeloy  v.  Bishop,   19    Conn. 

constructing    the   bridge  ;    for  iihi  aliquid  128. 

concallhir,  concedilur  et  id  sine  quo  res  ipsa         [ij)  Williams  v.  Morris,  8  SI.  &  W.  488. 
esse  noil,  jmtc^l..     Clarence  Railway  Co.  v.         {:)  Wood  v.  iManley,  1 1  xV.  &  E.  34. 
Great  North  of  England  Railway  Co.  13         («)  If  one  grant  trees  growing  in   liis 

M.  &  W.   706.     See    also,  Hinchlilfe    i\  wood,  tlie    grantee    may   enter    and    cut 

Earl  of  Kiunoul,  5   Bing.  N.  C.  1  ;  Dand  down   the    trees    and    carrv   tlicm    away. 

V.  Kinsrole,  6  M.  &  W.    174;    Broom's  Renigcr  v.  Fogossa,  Plowd.  16;  Liford's 

Legal  Maxims,  362,  2d  cd.  case,  U  -Rep.  SlI  ;   Sliep.  Touch.  89.     By 

(x)  Pumfret  v.  l^icroft,  1  Wms.  Saund.  a  grant  of  the  fish  in  a  pond,  a  riglit  ot 

323,   n.   (6)  ;    Howton   r.  Freaison,  8  T.  coming  upon  the  banks  and   fishing  for 

R.  50  ;  Collins  v.  Prentice,  15  Conn.  39.  them   is    granted,     lleniger   v.    Fogos.5a, 

It   must   bo   strictly  a  way  of  necessity,  Plowd.    16;     Shep.    Touch.    89;     Lord 

and  not  of  mere    <'onvenience.     Nichols  Barcy  v.  A^kwith,  Hob.  234.     A  rector 

V.  Luce,  24  Pick.  102  ;  Allen  v.  Kincaid,  may  enter  into  a  close  to  carry  away  the 

2  Fairf.  155;  Stuyvesant  v.  Woodruff,  1  tithes  over  the  usual  way,  as  incident  to 

N.  J.  134  ;  Trask  v.   Patterson,  29   Me.  his  right  to  the  tithes,     tlobb  v.  Selby,  5 

♦99.     The  right  of  way  is  suspended  or  B,  &  P.  466. 
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cially  under  seal,  and  there  was  nothing  in  the  contract  or  the 
circumstances  to  show  that  the  buyer  was  to  come  into  posses- 
sion otherwise  than  by  entering  upon  the  land  and  taking  them, 
it  would  be  presumed  that  this  was  intended,  and  that  the  sale 
operated  as  a  license  to  do  this  in  a  reasonable  time  and  a  rea- 
sonable way,  which  the  seller  could  not  revoke,  (b) 

Where  any  thing  is  to  be  done,  as  goods  to  be  delivered,  or 
the  like,  and  no  time  is  specified  in  the  contract,  it  is  then  a 
presumption  of  law  that  the  parties  intended  and  agreed  that 
the  thing  should  be  done  in  a  reasonable  time,  (c)  But  what 
is  a  reasonable  time  is  a  question  of  law  for  the  court,  {d)  They 
win  consider  all  the  facts  and  circumstances  of  the  case  in  de- 
termining this,  and  if  any  facts  bearing  upon  this  point  are  in 
question,  it  will  be  the  province  of  the  jury  to  settle  those  facts, 
although  the  influence  of  the  facts  when  they  are  ascertained, 
upon  the  question  of  reasonableness,  remains  to  be  determined 
by  the  court.  In  general,  it  may  be  said,  that  questions  of  rea- 
sonableness, other  than  that  of  time,  are  questions  of  fact  for 
the  jury. 


SECTION    IX. 

OF  THE  EFFECT  OF  CUSTOM  OR  USAGE. 

A  custom  which  may  be  regarded  as  appropriate  to  the  con- 
tract and  comprehended  by  it,  has  often  very  great  influence  in 
the  construction  of  its  language,  (e)     The    general  reason  of 

(6)  Perhaps,  liowcrcr,  it  would  be  Man.  Co.  3  Sumner,  530  ;  Ellis  v.  Thomp- 
found  difficult  to  support  thi.'!  proposition  son,  3  M.  &  W.  445  ;  Greaves  v.  Ashlin, 
in  its  full  extent,  unless  the  grant  was  3  Camp.  426;  Sawyer  v.  Hammatt,  15 
made  by  deed.  It  would  seem  that  such  Me.  40;  Howe  v.  Huntington,  id.  350; 
a  license,  in  order  to  be  irrevocable,  must  Atkinson  v.  Brown,  20  Me.  67.  And  see 
amount  to  a  grant  of  an  interest  in  land,  Atwood  v.  Emery,  cited  ante,  p.  498,  note 
which  can  only  be  by  deed.  "  K  certainly  (o).  „  , 
strikes  one  as  a  strong  proposition,  to  say  (d)  Attwood  v.  Clark,  2  Grconl.  249  ; 
that  such  a  license  can  be  irrevocable,  Kingsley  v.  Wallace,  14  Me.  57  ;  Murry 
unless  it  amount  to  an  interest  in  land,  v.  Smith,  1  Hawkes,  41.  Eor  certain  ex- 
which  must  therefore  be  conveyed  by  ceptions  to  this  rule,  see  Howe  v.  Hunt- 
deed."  Per  Pa/ie,  B.,  in  Williams  v.  ington,  15  Me.  350.  See  also,  IIill !;.  Ho- 
Morris  8  M.  &  W.  488.  See  also.  Gale  bart,  16  Me.  IW. 
and  Whatley  on  Easements,  p.  18,  et  seq.         (e)  That  evidence  may  be  given  of  a 

(c)  Crocker  v.  The  Franklin  H.  &  E.  custom  or  usage  of  trade  to  aid  ui  tUa 
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this  is   obvious  enough.     K  parties  enter  into  a  contract,  by 
virtue  whereof  something  is  to  be  done  by  one  or  both,  and  this 


construction  of  a  contract,  either  by  fixing 
the  meaning  of  words  where  doubtful,  or 
by  giving  them  a  meaning  wholly  distinct 
from  their  ordinary  and  popular  sense,  is 
a  well  established  doctrine.  Thus,  whore 
it  was  represented  to  underwriters,  on  a 
policy  of  insurance,  that  the  ship  insured 
was  to  sail  "  in  the  month  of  October," 
evidence  was  admitted  to  show  that  the 
expression  "in  the  month  of  October," 
was  well  understood  amongst  men  used  to 
commercial  affairs  to  signify  some  time 
between  the  25th  of  that  month  and  the 
1st  or  2d  of  the  succeeding  month.  Chau- 
rand  u.  Angerstein,  Peake,  N.  P.  43.  So 
also,  custom  or  usage  may  be  admitted 
to  show,  that  a  "whaling  voyage"  in- 
cludes the  taking  of  sea-elephants,  on  the 
beaches  of  islands  and  coasts,  as  well  as 
whales.  Child  o.  Sun  Mutual  Ins.  Co.  3 
Sandf.  26.  So  also  as  to  the  meaning  of 
"cotton  in  bales."  Taylor  v.  Briggs,  2 
C.  &  P.  52.5,  and  Outwa'ter  v.  Nelson,  20 
Barb.  29,  as  to  the  phrase  "  on  freight." 
Evidence  may  also  be  admitted,  that  the 
word  "days"  in  a  bill  of  lading  means 
working  days,  and  not  running  days. 
Cochran  v.  Retberg,  3  Esp.  121.  Evi- 
dence may  also  be  given  of  the  mercantile 
meaning  of  the  terms  "  good  "  and  "  fine," 
as  applied  to  barley.  Hutchison  v.  Bow- 
ker,  5  M.  &  W.  535 ;  Whitmore  v.  Coats, 
14  Mo.  9.  So  also  as  to  the  meaning  of 
the  word  "privilege,"  in  an  agreement 
with  the  master  of  a  ship.  Birch  v.  De- 
peyster,  4  Camp.  385.  In  Evans  v.  Pratt, 
3  Man.  &  G.  759,  evidence  was  admitted 
to  show  that  "across  a  country,"  in  a 
memorandum  respecting  a  race,  means 
that  the  riders  are  to  go  over  all  obstruc- 
tions, and  are  not  at  liberty  to  u:>c  a  gate. 
See  Sleight  u.  Uartshorne,  2  Johns.  531, 
as  to  the  meaning  of  "sea-letter."  Astor 
V.  Union  Ins.  Co.  7  Cowen,  ^02,  as  to  the 
meaning  of  "furs."  !Sec  also,  Haynes  v. 
Holliday,  7  Bing.  587;  Read  v.  Gran- 
berry,  8  Ired.  109;  Barton  v.  McKclway, 
2  N.  J.  174;  Robertson  c.  Jackson,  2 
C.  B.  412;  Moore  r.  Campbell,  10  Excli. 
322,  26  Eng.  L.  &  E.  522;   Vail  u.  Rice, 

1  Seld.  155.  So  in  the  case  of  a  contract 
to  sell  "  moss  po)-k  of  Scott  &  Co.,"  evi- 
dence was  admitted  to  show  that  this  lan- 
guage in  the  market  meant,  pork  mnnnfac- 
tured  by  Scon  &   Co.     Powell  v.  Hortoii, 

2  Bing.  N.   C.  668.     Where   a  contract 


was  worded  thus  :  "  Sold  18  pockets  Kent 
hops,  at  100s."  it  was  permitted  to  be 
shown  that  by  the  usage  of  the  hop  trade, 
a  contract  so  worded  was  understood  to 
mean  100s.  per  cwt.  and  not  per  pocket. 
Spicer  V.  Cooper,  1  Q.  B.  424.  See  also, 
Bowman  v.  Horsey,  2  Moody  &  R.  85. 
So  evidence  has  been  admitted  to  show  that 
"rice"  is  not  considered  as  corn  within 
the  memorandum  of  a  policy  of  insurance. 
Scott  V.  BourdiUion,  5  B.  &  P.  213.  See 
also,  Clayton  v.  Gregson,  5  A.  &  E.  302, 
as  to  the  meaning  of  the  word  "  level " 
among  miners.  Also  Cuthbert  u.  Gum- 
ming, 11  Exch.  40.5,  30  Eng.  L.  &  Eq. 
604,  as  to  the  phrase  "full  and  complete 
cargo."  And  see  Grant  v.  Maddox,  15 
M.  &  W.   737  ;  Brown  v  Bvme,  3  Ellis 

6  B.  703,  26  Eng.  L.  &  Eq."247.  So  as 
to  the  meaning  of  "in  regular  turns  of 
loading,"  Licdemann  v.  Schultz,  14  C. 
B.  38,  24  Eng.  L.  &  Eq.  305.  Owing  to 
the  loose  and  inaccurate  manner  in  which 
policies  of  insurance  are  drawn,  a  class  of 
cases  has  sprung  up,  almost  peculiar  to 
this  instrument,  in  which  evidence  is  ad- 
mitted of  usages  between  the  underwriters 
and  the  assured,  affixing  to  certain  words 
and  clauses  a  known  and  definite  mean- 
ing. Thus,  in  Brough  v.  Whitmore,  4  T. 
R.  206,  on  evidence  of  the  practice  of 
merchants  and  underwriters,  it  was  hdd, 
tliat  prooisions,  sent  out  in  a  ship  for  the 
use  of  the  crew,  were  protected  by  a  policy 
on  the  ship  and  furniture.  Lord  Kenyan, 
in  giving  judgment,  said  :  "  I  remember  it 
was  said  many  years  ago,  that  if  Lombard 
street  had  not  given  a  construction  to 
policies  of  insurance,  a  declaration  on  a 
policy  would  have  been  had  on  general 
dcmurj'or ;  but  that  the  uniform  practice 
of  merchants  and  underwriters  had  ren- 
dered them  intelligible."  In  Coit  v.  Com- 
mercial Ins.  Co.  7  Johns.  385,  evidence 
was  received  of  a  usage  among  under- 
writers and  merchants  restricting  the  term 
"roots"  in  the  memorandum  of  a  policy 
to  such  articles  as  were  in  their  nature 
perislialile,  and  excluding  sarsaparilla. 
Sco  also,  AUegre  v.  Maryland  Ins.  Co.  2 
Gill  &  J.  136;  s.  c.  6  Harris  &  J.  408; 
Macy  u.  Whaling,  lus.  Co.  9  Met.  354; 
Eyre  «.  Marine  liis.  Co.  5  Watts  &  S.  116; 

I  Duer  on  Ins.  185;   Humphrey  v.  Dale. 

7  Ellis  &  B.  265  ;   Cuthbert  a.  Cummiug, 

II  Exch.  405,  30  Eng.  L.  &  Eq    604. 
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thing  is  often  done  in  their  neighborhood,  or  by  persons  of  like 
occupation  with  themselves,  and  is  always  done  in  a  certain 
way,  it  must  be  supposed  that  they  intended  it  should  be  done 
in  that  way.  The  reason  for  this  supposition  is  nearly  the  same 
as  that  for  supposing  that  the  common  language  which  they 
use  is  to  be  taken  in  its  common  meaning.  And  the  rule  that 
the  meaning  and  intent  of  the  parties  govern,  wherever  this  is 
possible,  comes  in  and  operates.  Hence  an  established  custom 
may  add  to  a  contract  stipulations  not  contained  in  it ;  on  the 
ground  that  the  parties  may  be  supposed  to  have  had  these 
stipulations  in  their  minds  as  a  part  of  their  agreement,  when 
they  put  upon  paper  or  expressed  in  words  the  other  part  of 
it.  (/)      So   custom   may  control   and  vary  the   meaning    of 


(/■)  "It  has  long  been  settled,"  says 
Parke,  B.  in  Hutton  v.  Warren,  1  M. 
&  W.  475,  "that  in  commercial  trans- 
actions, extrinsic  evidence  of  custom  and 
usage  is  admissible  to  annex  incidents 
to  written  contract  in  matters  with  re- 
spect to  which  they  are  silent.  The  same 
rule  has  also  been  applied  to  contracts 
in  other  transactions  of  life,  in  which 
known  usages  have  been  established  and 
prevailed,  and  this  has  been  done  upon 
the  principle  of  presumption  that  in  such 
transactions  the  parties  did  not  mean  to 
express  in  writing  the  whole  of  the  con- 
tract by  which  they  intended  to  be  bound, 
but  a  contract  with  reference  to  those 
known  usages.''  Thus,  a  usage  among 
printers  and  booksellers,  that  a  printer, 
contracting  to  print  a  certain  number  of 
copies  of  a  work,  is  not  at  liberty  to  print 
from  the  same  types  while  standing  an 
extra  number  for  his  own  disposal,  is  ad- 
missible. Williams  v.  Oilman,  3  Grcenl. 
276.  So,  where  bought  and  sold  notes 
were  given  on  a  sale  of  tobacco,  in  an  ac- 
tion for  the  price  of  the  tobacco,  it  was 
permitted  to  be  shown,  that  by  the  estab- 
lished usage  of  the  tobacco  trade,  all  sales 
were  by  sample,  though  not  so  expressed 
in  the  bought  and  sold  notes.  Syers  v. 
Jonas,  2  Exch.  111.  See  also,  Hodgson 
V.  Davies,  2  Camp.  530 ;  The  Queen  o. 
Inhabitants  of  Stoke-upon-Trent,  5  Q.  B. 
303;  Connor  v.  Robinson,  2  Hill,  (S.  C), 
354  ;  Whittalter  y.  Mason,  2Bmg.  (N.  C), 
359.  —  Whore  goods  are  consigned  to  an 
agent  for  sale,  with  general  instructions  to 
remit  the  proceeds,  it  is  a  sufficient  compli- 
ance with  such  instructions  if  the  agent 


remit  by  bill  of  exchange,  without  indors- 
ing or  guaranteeing  it,  provided  such  is 
the  usage  at  the  agent's  place  of  business. 
Potter  V.  Morland,  3  Gush.  384.  See 
Putnam  v.  Tillotson,  13  Met.  517.  But 
see  Gross  v.  Criss,  3  Gratt.  262.  —  The 
influence  of  local  customs  is  particularly 
manifest  in  the  cases  that  arise  between 
landlord  and  tenant.  "  The  conmion  law 
docs  so  little  to  prescribe  the  relative 
duties  of  landlord  and  tenant,  since  it 
leaves  the  latter  at  liberty  to  pursue  any 
course  of  management  he  pleases,  provid- 
ed he  is  not  guilty  of  waste,  that  it  is  by 
no  means  surprising  that  the  courts  should 
have  been  favorably  inclined  to  the  intro- 
duction of  those  regulations  in  the  mode 
of  cultivation,  which  custom  and  usage 
have  established  in  each  district  to  be  the 
most  beneficial  to  all  parties."  Per  Parke, 
B.,  in  Hutton  v.  Warren,  1  M.  &  W.  476  ; 
Legh  v.  Hewitt,  4  East,  154.  In  Wig- 
glesworth  u.  Dallison,  Doug.  201,  the 
tenant  was  allowed  an  away-going  crop, 
although  there  was  a  formal  lease  under 
seal.  "  The  custom,"  says  Lord  Mans- 
field, "  does  not  alter  or  contradict  the 
agreement  in  the  lease,  it  only  superadds 
a  right  which  is  consequential  to  the  tak- 
ing, as  a  heriot  may  be  due  by  custom, 
although  not  mentioned  in  the  grant  or 
lease."  So  also  a  custom  to  remove  fix- 
tures m.ay  be  incorporated  into  a  lease. 
Van  Ness  v.  Packard,  2  Pel.  137.  "  Every 
demise  between  landlord  and  tenant,  in  re- 
spect to  matters  in  which  the  parties  are 
silent,  may  be  fairly  open  to  explanation 
by  the  general  usage  and  custom  of  the 
country,  or  of  the  district  whei  e  the  land 
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words ;  (g)   giving  even  to  such  words  as  those  of  number  a 
sense  entirely  different  from  that  which  they  commonly  bear, 


lies."  Per  SUini,  J.,  Id.  148.  See  also, 
Senior  v.  Armymge,  Holt,  N.  P.  197; 
Webb  V.  Plum'mer,  2  B.  &  Aid.  7S0; 
Holdini,'  V.  Pi<;ott,  7  Binj:.  46.5  ;  Roberts 
V.  Barlcor,  1  Cromp.  &  M.  808  ;  Wilco.v  v. 
Wood,  9  Wend.  346.  —  The  common  car- 
rier is  bound  to  deliver  goods  according  to 
the  usage  of  tlie  business  in  whicli  he  is 
engaged.  Hyde  v.  Trent  and  Mersey  Nav. 
Co.  5  T.  R.  389.  See  also,  ante,  p.  187, 
ei  seq.  —  Before  an  "incident"  can  be 
*' annexed"  to  a  contract,  the  contract 
itself,  as  made,  must  be  proved.  Doe  v. 
Eason,  1 1  Ired.  .568.  —  The  cases  we  have 
been  noticing  are  those  in  which  the  cus- 
tom or  usage  of  trade  lias  been  brought  in 
to  affect  the  construction  of  written  instru- 
ments. There  is  another  class  of  cases  in 
which  the  usage  is  not  brought  in  to  vary 
the  construction  of  the  contract,  but  to 
"  substitute  in  the  particular  instance  a 
rule  resulting  from  the  usage,  in  place  of 
that  which  tlio  law,  not  the  contract  of  the 
parties,  would  prescribe."  1  Duer  on 
Ins.  200.  Thus,  in  the  case  of  -i  policy 
of  insurance,  if  the  risks  and  premium 
are  entire,  and  the  policy  has  once  at- 
tached, so  that  the  insurer  might  in  any 
case  be  liable  for  a  total  loss,  the  law  en- 
titles him  to  retain  the  whole  of  the  premi- 
um. By  particular  usages,  however,  the 
insurer  may  in  such  cases  be  obliged  to 
return  a  part  of  the  piemium.  Long  v. 
Allan,  4  Doug.  276.  Where  it  is  a  usage 
of  the  underwriter  to  settle  according  to 
the  adjustment  of  general  average  in  a 
foreign  port,  such  usage  will  be  permitted 
to  affect  the  riglits  of  the  parlies,  although 
the  adjustment  in  the  foreign  port  is  dif- 
ferent from  wliat  it  would  have  liccn  at 
the  home  port.  2  Philips  on  Ins.  (3ded.), 
p.  163,  H  seq. :  Power  v.  Whitniore,  4  M. 
&  S.  141.  Hoc  also,  A^allance  «.  Dcwar, 
I  Camp.  503.  —In  Halsey  v.  Brown,  3 
Day,  .'H6,  evidence  was  admitted  of  a  cus- 
tom of  mcrcliants  in  Connecticut  and  New 
York,  that  the  freight  of  nioiuy  received 
by  the  master  is  his  pen|uisite,  and  that 
he  is  to  be  ))ersonally  liable  on  the  con- 
tract, and  not  the  owners  of  the  vessel. 

(g)  Thus,  in  an  action  on  a  policy  of 
insii!  aniT  on  a  voyage  "  to  any  port  in  the 
Baltic,"  evidence  was  admitted  to  prove, 
that  in  mercantile  contracts  the  Gulf  of 
Finland  is  copsidered  as  within  the  Baltic. 
Uhde  V.  Walters,  3  Camp.  16.     So  also, 


This  case  is  cited  and  approved  in  Ren- 
ner  v.  Bank  of  Columbia,  9  Wlicat.  591. 
See  also.  The  Paragon,  Ware,  322  ;  Ou- 
gicr  ij.  Jennings,  1  Camp.  505,  n. ;  Bar- 
ber V.  Brace,  3  Conn.  9  ;  Stewart  r.  Aber- 
dein,  4  M.  &  W.  211  ;  W'Grcgor  v.  Ins. 
Co.  of  Penn.  1  Wash.  C.  C.  39  ;  Trolt  v. 
Wood,  1  Gallis.  443  ;  Cope  v.  Dodd,  13 
Penn.  St.  37  ;  Cutter  v.  Powell,  6  T.  E. 
320  ;  Raitt  v.  Mitchell,  4  Camp.  146.  — 
Where  bills  or  notes  are  made  p.ayable  at 
certain  banks,  it  is  to  be  presumed  that 
the  parties  intend  that  demand  shall  be 
made  and  notice  given  according  to  the 
usages  of  such  banks,  although  tlie  gen- 
eral rules  of  the  law  merchant  may  be 
superseded  thereby.  Thus,  by  the  usage 
of  the  banks  of  the  city  of  Washington, 
four  days  grace  may  be  allowed.  De- 
mand made  and  notice  given  in  accord- 
ance with  such  usage  will  be  binding  on 
the  indorser,  even  when  ignorant  of  the 
usage.  Mills  v.  Bank  of  United  States, 
11  Wheat.  431.  See  also,  Renner  ;■.  Bank 
of  Columbia,  9  Wheat.  581  ;  Bank  of 
Washington  v.  Triplet,  1  Pet.  25  ;  Adama 
V.  Otterback,  15  How.  539;  ChicopeeBank 
V.  Eager,  9  Met.  583 ;  Planters  Bank  v. 
Markham,  5  How.  Miss.  397 ;  Lincoln 
and  Kennebec  Bank  v.  Page,  9  Mass. 
155;  Bank  of  Columbia  v,  Fitzhugh,  1 
Harris  &  G.  239  ;  Blanchard  v.  Hilliard, 
11  Mass.  .85.  In  the  case  of  the  Bridge- 
port Bank  !•.  Dyer,  19  Conn.  136,  the 
Bridgeport  Bank  on  Monday,  the  1st  of 
June,  cashed  for  D  a  check  drawn  on  the 
Manliattan  Co.  in  New  York  city.  On 
Thursday  the  4th,  in  accordance  with  the 
established  usage  of  the  Bridgeport  Bank, 
it  was  sent  liy  the  captain  of  a  steamboat 
to  New  York.  In  an  action  brought  by 
the  Bridgeport  Bank  against  I),  as  in- 
dorser of  such  check,  it  was  held,  that  such 
usage  was  sufficient  evidence  of  an  agree- 
ment between  the  parties  not  \o  insist 
u])on  the  rule  of  law  regarding  tlio  trans- 
mission of  checks.  See  al>o,  Kilgore  v. 
Bulkley,  14  Conn.  363  ;  and  generally  as 
to  the  usages  of  banks,  and  their  binding 
force  upon  parties,  Jones  l\  Pales,  4  Mass. 

that  Mauritius  is  considei'cd  as  an  East 
India  Island,  although  treated  iiy  geog- 
raphers as  an  African  island.  Robertson 
V.  Money,  Ryan  &  M.  75 ;  Robertson  i; 
Clarke,  1  Bing.  445. 
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and  which  indeed  by  the  rules  of  language,  and  in  ordinary 
cases,  would  be  expressed  by  another  word,  (h) 

This  influence  of  custom  was  first  admitted  in  reference  tt 
mercantile  contracts.  And  indeed  almost  the  whole  of  the  law 
merchant,  if,  it  has  not  grown  out  of  custom  sanctioned  by 
courts  and  thus  made  law,  has  been  very  greatly  modified  in 
that  way.  For  illustration  of  this,  we  may  refer  to  the  law  of 
bills  and  notes,  insurance,  and  contracts  of  shipping  generally. 
And  although  doubts  have  been  expressed  whether  it  was  wise 


245  ;  Pierce  v.  Butler,  14  Muss.  303  ;  City 
Bank  v.  Cutter,  3  Piclc.  414  ;  Dorchester 
and  Milton  Bank  v.  New  Eng.  Bank,  1 
Cush.  177  ;  Bank  of  Utica  v.  Smith,  18 
Johns.  230  ;  Cookendorfer  v.  Preston,  4 
How.  317.  —  In  the  case  of  Pollock  v. 
Stables,  12  Q.  B.  765,  it  was  held,  that  if 
a  party  authorizes  a  broker  to  buy  shares 
for  him  in  a  particular  market,  where  the 
usage  is,  that  when  a  purchaser  does  not 
pay  for  his  shares  within  a  given  time,  the 
vendor  giving  the  purchaser  notice,  may 
sell,  and  charge  liim  with  the  ditfercnce ; 
and  the  broker,  acting  under  the  authority, 
buys  at  such  market  in  his  own  name  ; 
such  broker,  if  compelled  to  pay  a  ditfer- 
ence  on  the  shares  tin-ough  neglect  of  his 
principal  to  supply  funds,  may  sue  the 
principal  for  money  paid  to  his  use.  And 
it  is  not  necessary,  in  such  action,  to  show 
that  the  principal  knew  of  the  custom. 
See  Bayliffe  v.  Butterworth,  1  Exch.  425  ; 
Sutton  i^.  Tatham,  10  A.  &  E.  27 ; 
Mitchell  y.  Nowhall,  15  M.  &  W.  308; 
Moon  V.  Guardians  of  Whitney  Union,  3 
Bing.  N.  C.  814;  Stewart  v.  Aberdein,  4 
M.  &  W.  211.  And  oral  evidence  has 
been  admitted  to  show,  that  according  to 
mercantile  usage,  a  written  contract  to 
deliver  50  tons  "  best  palm  oil,"  with  in- 
ferior oil  if  any  at  a  fair  allowance,  is  sat- 
isfied if  the  oil  delivered  contains  a  sub- 
stantial portion  of  "  best"  oil.  Lucas  V. 
Bristow,  96  Eng.  C.  L.  907. 

(7i)  Thus,  in  the  case  of  Smith  v.  Wil- 
son, 3  B.  &  Ad.  728,  where  the  lessee  of  a 
rabbit-warren  covenanted  to  leave  on  the 
warren  10,000  rabbits,  the  lessor  paying 
for  them  £60  per  thousand,  it  was  heid, 
that  parol  evidence  was  admissible  to 
show,  that  by  the  custom  of  the  country 
where  the  lea-^e  was  made,  the  word  thou- 
sand, as  applied  to  rabbits,  denoted  one 
hundred  dozen,  or  twelve  hundred.  In  Hin- 
ton  V.  Locke,  5  Hill,  437,  Branson,  J.,  said. 


that  he  should  have  great  diificulty  in  sub- 
scribing to  this  case,  on  the  ground  that 
the  custom  sought  to  be  incorporated  into 
the  contract  was  "a  plain  contradiction 
of  the  express  contract  of  the  parties." 
But  the  usage  admitted  in  Hinton  v.  Locke, 
and  sanctioned  by  Branson,  J.,  seems  to  be 
nearly  in  equal  opposition  to  the  terms  of 
the  contract  affected  by  it.  The  defend- 
ant, in  that  case,  had  promised  to  pay  the 
plaintiff,  who  was  a  carpenter,  twelve  shil- 
lings per  day  for  every  man  employed  by 
him  in  repairing  the  defendant's  house. 
Evidence  was  hold  admissible  to  show, 
that  by  a  universal  usage  among  carpen- 
ters, ten  hours  labor  constituted  a  day's 
work.  So  that  the  plaintiff  was  entitied 
to  charge  one  and  one  fourth  day,  for  eveiy 
twenty-four  hours  within  which  the  mea 
worked  twelve  hours  and  one  half  Bran- 
son,  .!.,  said :  "  Usage  can  never  be  set 
up  in  contravention  of  the  contract;  but 
when  there  is  nothing  in  the  agreement  to 
exclude  the  inference,  the  parties  are  al- 
ways presumed  to  contract  in  reference  to 
the  usage  or  custom  which  [irevails  in  the 
particular  trade  or  business  to  which  the 
contract  relates  ;  and  the  usage  is  admissi- 
ble for  the  purpose  of  ascertaining  with 
greater  certainty  what  was  intended  by 
the  parties.  The  evidence  often  serves  to 
explain  or  give  the  true  meaning  of  some 
woid  or  phrase  of  doubtful  import,  or 
which  may  be  understood  in  more  than 
one  sense,  according  to  the  subject-matter 
to  which  it  is  applied.  Now  here,  the 
plaintiff  was  to  be  paid  for  his  workmen 
at  the  rate  of  twelve  shillings  per  day ;  but 
the  parties  have  not  told  us  by  their  con- 
tract what  they  meant  by  a  day's  work. 
It  has  not  been  pretended  that  it  necessa 
rily  means  the  labor  of  twenty-four  hours 
How  much,  then,  does  it  mean?  Evi 
dence  of  the  usage  or  custom  was  let  in  ta 
answer  that  question." 
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or  safe  to  permit  express  contracts  to  be  controlled,  or  if  not 
controlled,  aflfected  by  custom  in  the  degree  in  which  it  seems 
now  to  be  established  that  they  may  be ;  (i)  this  operation  of 
custom  is  now  fixed  by  law,  and  extended  to  a  vast  variety  of 
contracts;  and  indeed  to  all  to  which  its  privileges  properly  ap- 
ply. And  qualified  and  guarded  as  it  is,  it  seems  to  be  no 
more  than  reasonable.  In  fact,  it  may  be  doubted  whether  a 
large  portion  of  the  common  law  of  England  and  of  this 
country  rests  upon  any  other  basis  that  that  of  custom.  The 
theory  has  been  held,  that  the  actual  foundation  of  most  ancient 
usages  was  statute  law,  which  the  lapse  of  time  has  hidden  out 
of  sight.  This  is  not  very  probable  as  a  fact.  The  common 
law  is  every  day  adopting  as  rules  and  principles  the  mere 
usages  of  the  community,  or  of  those  classes  of  the  community, 
who  are  most  conversant  with  the  matters  to  which  these  rules 
relate  ;  it  is  certain  that  a  large  proportion  of  the  existing  law 
first  acquired  force  in  this  way.  At  all  events,  even  as  to  aU 
law,  whether  common  or  statute,  that  rule  must  be  admitted 
which  is  as  sound  as  it  is  ancient,  and  which  Lord  Coke  em- 
phatically declares ;   optimus  interpres  legum  consuetudo.  [j) 

It  is  obvious  that  the  word  "  custom  "  is  used  in  many  senses, 
or  rather  that  it  embraces  very  many  different  degrees  of  the 
same  meaning.  By  it  may  be  understood,  either  that  ancient 
and  universal,  and  perfectly  established  custom,  which  is  in  fact 
law ;  or  only  a  manner  of  doing  some  particular  thing,  in  a 
small  neighborhood,  or  by  a  small  class  of  men,  for  a  few  years ; 
or  any  measure  of  the  same  land  of  meaning  within  these  two 

(?■)  Per   Lord    Eldo/>,    in    Anderson   u.  minute  nature,  founded  upon  very  vat^ue 

Pitcher,  2  B.  &  P.  168  ;  per  Lord  Ueiiman,  and  imperfeet  notions  of  tlie  sulijeVt ;  and 

Truetnan  i\  Loder,  U  A.  &.  E.  589,  597  ;  therefore  it  should,  as  I  tliinli,  hv  admitted 

Button  r.  Warren,  1   i\I.  &  W.  46().     In  with  a  cautions  reluctanee  and  scrupulous 

Koyers    V.    JMechanies  In-;.  Co.   1    Story,  jealousy,  a^  it  nray  shift  the  wliole  grounds 

60.3,  60S,  Mr.  .Justice  Slori/  uses  the  fol-  of  the  ordinary  interpretation  of  policies 

lowiny  laniruaue  :"  lown  niy.self  no  friend  of  insurance  and  other    (  untracts."     See 

to    the    indiscriminate   admission    of  evi-  also,  remarks  of  the  same  loariied  jud"-e 

dence  of  sup|iosed  nsa^'es  and  customs  in  in  the  Schooner  Reeside,  2  .Sumner,  567  • 

a  peculiar  trade  and  business,  and  of  the  Hone  !'.  iMutual  Safety  Ins.  Co.  1  Sandf 

imderstaadin;^  of  witnesses  rclativ^e  there-  1.37;  per   Tihiliiiuiii,  C.  d.,  in   Stoever  i'. 

to,  which    has    been   in    former  limes  so  Whitman,  6  J3inn.  419  ;  per  G/.'won,  C.  J., 

freely  re-OL'ted  to;  but  which  i.s  now  >ul)-  in    Snowden  v.   Warder,  3    Ilawle,  101; 

jected  by  our  courts  to  more  cxait  ami  Bolton  '_•.  Colder,  1  Watts,  363. 
wc'U-defiued    restrictions.     Such  evidence         (j)  2  Inst.  18. 
J8  often,  very  often,  of  a  loose  and  indotor- 
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extremes.  Nor  is  it  material  what  the  custom  is  in  this  respect, 
provided  it  falls  within  the  reason  of  the  rule  which  makes  it  a 
part  of  the  contract.  And  it  comes  within  this  reason  only 
when  it  is  so  far  established,  and  so  far  known  to  the  parties, 
that  it  must  be  supposed  that  their  contract  was  made  in  refer- 
ence to  it.  For  this  purpose,  the  custom  must  be  established 
and  not  casual,  uniform  and  not  varying,  general  and  not  per- 
soned,  and  known  to  the  parties.  (A;)     But  the  degree  in  which 


(i)  Usage  or  custom  must  be  established. 
Those  customs  which  can  be  incorporated 
mto  contracts,  on  the  ground  that  the  par- 
ties must  have  contracted  in  reference  to 
them,  differ  from  the  local  customs  of  the 
common  law  in  the  length  of  time  they 
must  have  existed  to  be  valid.  "  The 
true  test  of  a  commercial  usage  is  its  hav- 
ing existed  a  sufficient  length  of  time  to 
have  become  generally  known,  and  to 
warrant  a  presumption  that  contracts  are 
made  in  reference  to  it."  Per  Curiam,  in 
Smith  V.  Wright,  1  Caines,  43.  In  Noble 
V.  Kennoway,  Doug.  510,  where  the 
usage  established  by  evidence  had  existed 
for  three  years.  Lord  Mansfictd  said  : 
"  It  is  no  matter  if  the  usage  has  only 
been  for  a  year."  So,  a  usage  as  to  the 
measurement  of  mortis  multicaulis  trees 
has  been  incoi^porated  into  a  contract,  al- 
though the  trade  in  such  trees  Ijus  existed 
only  for  a  short  time.  Barton  v.  McKel- 
way,  2  N  J.  165.  See  also,  Dorchester 
and  Milton  Bank  v.  New  England  Bank, 
1  Cush.  177  ;  Taylor  «.  Briggs,  2  C.  &  P. 
525.  But  see  Robertson  v.  Jackson,  2  C. 
B.  412  ;  Singleton  v.  Hilliard,  1  Strob. 
203  ;  Lewis  v.  Marshall,  7  Man.  &  G.  729  ; 
Hayward  v.  Middleton,  3  McCord,  121  ; 
Rapp  w.  Palmer,  3  Watts,  178. — Usage 
must  be  uniform.  It  must  constantly  be 
observed  in  the  same  manner.  In  Wood 
V.  Wood,  1  C.  &  P.  59,  a  usage  was  at- 
tempted to  be  shown  relative  to  the  return 
of  cloths  sent  for  inspection.  Some  of  the 
witnesses  spoke  of  three  days  as  the  time 
within  which  the  buyer  was  to  say  whether 
he  would  buy  them  or  not ;  others  spoke 
of  a  week,  and  one  of  a  month,  as  the 
time.  The  judge  instructed  the  jury,  that 
such  a  usage,  to  be  bniding,  must  be  uni- 
form, and  that  the  usage  proved  was  not 
so.  The  jury  found  accordingly.  The 
usage  must  not  be  fluctuating  and  depend- 
ent upon  price.  Lawrence  v.  M'Grcgor, 
Wright,  193.  The  observance  of  the 
usage  must  not  be  occasional.  The  Par- 
agon, Ware,  322 ;   Eushforth  v.  Hadfleld, 


7  East,  224.  See  also,  Trott  v.  Wood,  1 
Gallis.  443 ;  Martin  v.  Delaware  Ins.  Co. 
2  Wash.  C.  C.  254  ;  Rapp  v.  Palmer,  3 
Watts,  178.  Single  isolated  instances, 
unaccompanied  with  proof  of  general 
usage  will  be  insufficient  to  establish  a 
custom.  Cope  v.  Dodd,  13  Penn.  St. 
33  ;  United  States  v.  Buchanan,  8  How. 
83,  102.  —  Usage  must  be  general.  In 
order  that  a  custom  may  be  incorporated 
into  an  agreement,  by  force  of  its  exist- 
ence, it  must  be  shown  to  be  so  general, 
that  a  presumption  of  knowledge  on  the 
part  of  the  parties  arises.  It  must  be 
general  as  opposed  to  local^  for  local  usages 
cannot  be  brought  in  to  affect  the  con- 
struction of  written  instraments,  unless 
the  knowledge  of  the  parties  is  found. 
Bartlett ;;.  Pentland,  10  B.  &  C.  760,  770 ; 
Gabay  v.  Lloyd,  3  id.  793 ;  Scott  v.  Ir- 
ving, 1  B.  &  Ad.  605 ;  Stevens  v.  Reeves, 
9  Pick.  198  ;  Clayton  v.  Gregson,  5  A.  & 
E.  302.  A  usage,  liowever,  may  be  local 
in  the  sense  of  being  confined  to  a  partic- 
ular port  or  place,  and  yet  general  in  re- 
ference to  the  persons  engaged  in  the  trade 
in  question.  Baxter  v.  Leland,  1  Blatchf. 
C.  C.  526.  Wliore  a  usage  between  in- 
surers and  insured  is  offered  in  evidence, 
it  must  be  the  usage  of  the  port  where  the 
policy  is  effected.  Rogers  v.  Mechanics 
Ins.  Co.  1  Story,  607  ;  Child  v.  Sun  Mu- 
tual Ins.  Co.  3  Sandf  26.  —  The  usage 
must  be  getieral  as  opposed  to  partial,  or 
personal.  Where  it  has  reference  to  the 
commercial  meaning  of  a  word,  or  to  a 
usage  of  trade  proper,  that  is,  to  a  partic- 
ular manner  of  doing  a  thing,  it  must  be 
general  among  all  those  merchants,  in  the 
same  country,  by  whom  the  word  is  used, 
or  who  are  engaged  in  the  trade  in  ques- 
tion. Martin  v.  Delaware  Ins.  Co.  2 
Wash.  C.  C.  254;  Trott  v.  Wood,  1 
Gallis.  443;  Macy  v.  Whaling  Ins.  Co.  9 
Met.  354,  365 ;  Wood  v.  Wood,  1  C.  &  P. 
59.  See  also,  as  to  the  necessity  that  evi- 
dence to  establish  usage  must  be  definite 
and  certain,  Oelricks  v.  Tord,  23  How.  49. 
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these  characteristics  must  belong  to  the  custom,  will  depend 
in  each  case  upon  its  peculiar  circumstances.  Suppose  a  con- 
tract to  be  entered  into  for  the  making  of  an  article  which  has 
not  been  made  untU  within  a  dozen  years,  and  only  by  a  dozen 
persons.  Words  are  used  in  this  contract,  and  their  meaning 
is  uncertain  ;  but  it  is  proved  that  these  words  have  been  used 
and  understood  in  reference  to  this  article,  always,  by  all  who 
have  ever  made  it,  in  one  way,  and  that  both  parties  to  the 
contract  knew  this  ;  then  this  custom  will  be  permitted  to 
explain  and  interpret  the  words  of  the  parties.  But  if  the 
article  had  been  made  a  hundred  years,  in  many  countries, 
and  by  multitudes  of  persons,  the  same  evidence  of  this  use  of 
the  words,  by  a  dozen  persons  for  a  dozen  years,  might  not  be 
sufficient  to  give  to  this  practice  all  the  force  of  custom.  Other 
facts  must  be  considered ;  as  how  far  the  meaning  sought  to 
be  put  on  the  words  departs  from  their  common  meaning  as 
given  by  the  dictionary,  or  by  general  use,  and  whether  other 
makers  of  this  article  used  these  words  in  various  senses,  or 
used  other  words  to  express  the  alleged  meaning.  Because  the 
main  question  is  always  this  ;  Can  it  be  said  that  both  parties 
must  have  used  these  words  in  this  sense,  and  that  each  party 
had  good  reason  to  beheve  that  the  other  party  so  understood 
them? 

Nor  is  it  necessary  that  the  word  sought  to  be  interpreted  by 
custom  should  be,  of  itself,  ambiguous.  (Z)  For  not  only  will 
custom  explain  an  ambiguity,  but  will  change  the  sense  of  a 
word  from  one  which  it  bears  almost  universally,  to  another 
which  is  entirely  different.  Thus  words  of  number  are  of  all 
others  least  ambiguous ;    but,  as   we  have  seen,  custom  will 

(/)    See  ante,  p.  r339,  n.  {ft).     Where  Such  is  also  the  c.ise  whore  the  usnge  of 

words    or    clauses    arc  doubtful    in    their  tlic  port  of  departure  is  followed  in  takuig 

meaning',  much  slif^-hter  evidence  of  usa^^'O  in  the  cargo  of  aship.     Kingsion  f.  Kiiibhs, 

will    Bulliec    to    fix    and  determine    their  I  Camp,  oiis,  n.     See  also,  B;u-ton  r.  Mc 

mcanin;;.      1   Duer  on  Ins.  254.     Where  Kclway,  2  N.  J.  IG.").     This  was  an  action 

goods  on  board  a  vessel  are  insured  "until  on  a  conlract  to  deliver  a  number  of  woras 

discharged  and  safely  landed,"  a  resort  to  mnltimulis   trees,    of  "  not    less    than   one 

usage  seems  necessary  to  lix  the  meaning  Jbol  high."     It  was  hehJ,  that  it  might  be 

of  the  clause  "until  discharged  and  safelv  shown.that  by  the   universal   usa^'e   and 

landed,"  the  mode  of  discharge  being  de-  custom   of  all  dealers   in  that  article,  the 

jjendcnt  upon  the  usual  course  of  the  tiade,  length  was  measured  to  the  top  of  the  ripe 

and    hence  slighter  evidence  will    be   re-  wood,  rejecting  the  green  immature  top. 

quired.     Noble  v.  Ivonnoway,  Doug.  510.  See  also|  Moxon  v.  Atkins,  3  Camp.  200. 
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interpret  one  thousand  to  mean  one  hundred  dozen,  or  twelve 
hundred,  (m)  And  so  usage  has  been  permitted  to  show,  that 
the  word  "  bale  "  means,  in  a  certain  trade,  not  an  ordinary  bale, 
but  a  package  of  a  peculiar  description,  (n) 

Custom  and  usage  are  very  often  spoken  of  as  if  they  were 
the  same  thing.  But  this  is  a  mistake.  Custom  is  the  thing 
to  be  proved,  and  usage  is  the  evidence  of  the  custom,  (o) 
"Whether  a  custom  exists  is  a  question  of  fact,  (p)  But  in  the 
proof  of  this  fact  questions  of  law  of  two  kinds  may  arise. 
One,  whether  the  evidence  is  admissible,  which  is  to  be  settled 
by  the  common  principles  of  the  law  of  evidence.  The  other, 
whether  the  facts  stated  are  legally  sufficient  to  prove  a  custom. 
If  one  man  testified  that  he  had  done  a  certain  thing  once,  and 
had  heard  that  his  neighbor  had  done  it  once,  this  evidence 
■would  not  be  given  to  the  jury  for  them  to  draw  from  it  the 
inference  of  custom  if  they  saw  fit,  because  it  would  be  legally 
insufiicient.  But  if  many  men  testified  to  a  uniform  usage 
within  their  knowledge,  and  were  uncontradicted,  the  court 
would  say  whether  this  usage  was  sufiicient  in  quantity  and 
quality  to  establish  a  custom,  and  if  they  deemed  it  to  be  so, 

(m)  See  ante,  p.  539,  n.  (A).  opinion  is  confined  to  tlieir  own   knowl- 

(n)    Gorrissen  v.  Purrin,  2  C.  B.  N.  s.  edge."     "  Tlio   custom  of  merchants  or 

68i.     See  also,  Jones  «.  Clarke,  2  H.  &  merc:\ntile  usage  does   not  depend  upon 

N.  725.  tlie  private  opinions   of  merchants  as  to 

(o)  Per  Baijlei/,  J.,  in  Kead  v.  Rann,  wliat  the  hiw  is,  or  even  upon  their  opin- 
io B.  &  C.  440.  ions  publicly  expressed  —  but  upon  their 

(p)  The  custom  must  be  established  by  ads."     Per    M^alivorth,    Ch  ,  in  Allen  v. 

the  evidence  of  witnesses  who  speak  di-  Merchants   Bank,   22   Wend.    222.     See 

rectly  to  the  fact  of  the  existence  of  the  Edie  v.  East  India  _  Co.   2    Burr.  1228; 

custom.     In  Lewis  u.  Marshall,  7  Man.  &  Hycrs  v.  Bridge,  Doug.  527,  530;   Crofts 

G.  729,  evidence  was  offered  to  show  that  v.  Jlarshall,  7  C.  &  P.  597 ;  Winthrop  v. 

the  terras  "cargo"  and  "freight"  would  Union  Ins.  Co.  2  Wash.  C.  C.  7 ;  Kogers 

be  consitlered  to  comprise  steerage    pas-  v.  Mechanics  Ins.  Co.  1   Story,  603,  607. 

sengers  and    the  net   profit  arising  from  Although  a  Avitness  testifies  generally  to 

their  passage-money.     Tindal,  C.  J.,  said  :  the  fact  of  the  usage,  yet  if  he  is  unable  to 

"  The   character  and  description   of  cvi-  state  a  particular  instance  of  the  observ- 

dence  admissible  for  that  purpose,  is  the  ance  of  the  usage,  his  evidence  should  be 

■*act  of  a  general  usage  and  pz'actice  pre-  rejected.     Per  Lord  Manafield^  in  Syers  v. 

failing  in  the  particular  trade  ox  business,  Bridge,  Doug.  530  ;  1  Duer  on  Ins.  183. 

not  the  judgment  or  opinion  of  the  wit-  Sec  Vail  v.  Kice,  1   Sekl.  155.     On  the 

nesses  ;  for  the  contract  may  be  safely  and  other  hand,  particular  instances  in  which 

con-ectly  interpreted  with  reference  to  the  a  certain  meaning  has  been  given  to  cer- 

fact  of  usage ;  as  it  may  be  presumed  that  tain  words,  or  a  certain  course  followed, 

such  fact  is  known  to  the  contracting  par-  are  of  no  avail  in  establishing  a  custom, 

ties,  and  that  they  contract  in  conformity  when   unaccompanied  by  evidence  direct 

thereto.     But  the  judgment  or  opinion  of  to  the  fact  of  usage.     Cope  v.  Dodd,  13 

the  witnesses  called,  affords  no  safe  guide  Penn.   St.  33  ;  Duvall  v.  Farmers  Bank 

for  interpretation,   as   such  judgment  or  of  Maryland,  9  Gill  &  J.  31. 
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would  instruct  the  jury,  that,  if  they  believed  the  witnesses,  the 
custom  was  proved.  The  cases  on  this  subject  are  numerous. 
But  no  definite  rule  as  to  the  proof  of  custom  can  be  drawn 
from  them,  other  than  that  derivable  from  the  reason  on  which 
the  legal  operation  of  custom  rests;  namely,  that  the  parties 
must  be  supposed  to  have  contracted  with  reference  to  it. 

As  a  general  rule,  the  knowledge  of  a  custom  must  be  brought 
homo  to  a  party  who  is  to  be  affected  by  it.  But  if  it  be  shown 
that  the  custom  is  ancient,  very  general  and  well  known,  it  wiU 
often  be  a  presumption  of  law  that  the  party  had  knowledge  of 
it ;  (q)  although  if  the  custom  appeared  to  be  more  recent,  and 
ess  generally  known,  it  might  be  necessary  to  establish  by  in- 
dependent proof  the  knowledge  of  this  custom  by  the  party,  (r) 
And  one  of  the  most  common  grounds  for  inferring  knowledge 
in  the  parries,  is  the  fact  of  their  previous  similar  dealings  with 
each  other,  (s)     The  custom  might  be  so  perfectly  ascertained 


{q)  Where  a  custom  is  found  to  be  gen- 
oral  and  notoi'ious,  and  to  have  the  otlier 
re(|uioites  of  a  valid  custom,  it  is  a  con- 
clusion of  law  that  tlie  parties  must  have 
contracted  mth  reference  to  it,  and  their 
knowledge  is  conclusively  presumed.  In 
Clayton  v.  Grcgson,  5  A.  &  E.  302,  an 
arbitrator  found,  that  according  to  the  cus- 
tom and  understanding  of  miners  through- 
out a  certain  district,  the  words  "  level," 
"  doeper  than,"  and  "  below,"  i<i  a  lease, 
had  certain  meanings,  which  were  in  favor 
of  one  of  the  parties  to  the  suit.  tSome  of 
the  parties  to  the  lease  did  not  live  within 
the  district.  ILId,  that  the  existence  of 
the  custom  stated,  within  such  district,  did 
not  raise  a  conclusion  of  law  that  the  cov- 
enanting parties  used  the  terms  according 
to  such  custom,  but  was  only  evidence 
from  which  a  jury  might  draw  that  con- 
clusion. Littledale,  J.,  said  :  "  If  the  ar- 
bitrator had  followed  the  words  of  the 
order,  and  found  that  the  word  'level' 
(which  is  capable  of  many  different  mean- 
ings), meant,  'according  to  the  custom 
and  understanding  of  miners '  so  and  so ; 
judgment  might  have  been  given  for  the 
defendant ;  there  would  have  been  a  re- 
sult in  law  in  his  favor.  But  the  finding 
is  limited  to  a  particular  district ;  which 
is  as  much  as  to  say  tliat  the  word  wliich 
has  a  particular  signification  in  this  dis- 
trict may  mean  differently  in  others  ;  and 
if  that  be  so,  it  canaot  follow  as  an  infer- 


ence of  law,  that  in  the  present  contract  it 
was  used  in  the  sense  pointed  out.  It 
ought  therefore  to  be  shown  as  a  matter 
of  fact,  that  the  parties  so  used  it."  See 
a\-o,  Stevens  v.  Reeves,  9  Pick.  198; 
Hinton  V.  Locke,  5  Hill,  439 ;  1  Duer  on 
Ins.  277.  But  see  Winsor  v.  DiUawav,  4 
Met.  221. 

(r)  Clayton  D.  Grcgson,  5  A.  &  E.  302; 
Srott  I'.  Irving,  1  B.  &  Ad.  605 ;  Stevens 
«.  lieevcs,  9  Pick.  198;  Stewart  u.  Abcr- 
dein,  4  M.  &  W.  211. 

(s)  As  that  one  of  the  parties  was  accus- 
tomed to  effect  insurance  at  a  certain  place 
or  with  a  certain  company.  Gabay  v 
Llovd,  3  B.  &  C.  793  ;  Ba'rtlett  u.  Pent- 
lanil,  10  B.  &.  C.  760;  Palmer  v.  Black- 
burn, 1  Bing.  61.  Or  that  parties  were 
accustomed  to  transact  business  ht  a  cer- 
tain bank.  Bridgeport  Bank  i'.  Dyer,  19 
Conn.  136.  Or  that  the  parties  reside  at 
the  place  where  the  usage  exists.  Bart- 
lett  V.  Pentland,  10  B.  &  0.  760  ;  Clayton 
V.  Gregson,  5  A.  &  E.  303  ;  Stevens  v. 
Reeves,  9  Pick.  198.  Evidence  may  be 
given  of  former  transactions  between  the 
same  parties  for  the  purpose  of  explaining 
the  meaning  of  the  terms  used  in  a  written 
contract.  Bourne  v.  Gatliff,  11  Clark  & 
P.  4.5,  70.  But  see  Ford  v.  Yates,  2  Man. 
&  G.  .549,  where  evidence  was  rejected, 
that  by  the  usual  course  of  dealing  between 
the  parties,  hops  were  sold  on  a  credit  of 
six  moutlis.     The  written  contract  was  si- 
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and  universal,  that  the  party's  actual  ignorance  could  not  be 
given  in  proof,  nor  assist  him  in  resisting  a  custom.  If  one  sold 
goods,  and  the  buyer  being  sued  for  the  price,  defended  on  the 
ground  of  a  custom  of  three  months'  credit,  the  jury  might  be 
instructed  that  the  defence  was  not  made  out,  unless  they  could 
not  only  infer  from  the  evidence  the  existence  of  the  custom, 
but  a  knowledge  of  it  by  the  plaintiff.  But  if  the  buyer  had 
given  a  negoliable  note  at  three  months,  no  ignorance  of  the 
seller  would  enable  him  to  demand  payment  without  grace, 
even  where  the  days  of  grace  were  not  given  by  statute.  In 
such  a  case,  the  reason  of  the  law  of  custom  —  that  the  pai-ties 
contracted  with  reference  to  it  —  seems  to  be  lost  sight  of, 
But  in  fact  the  custom  in  such  a  case  has  the  force  of  law ;  (t) 
an  ignorance  of  which  cannot  be  supposed,  and  if  it  be  proved^ 
it  neither  excuses  any  one,  nor  enlarges  his  rights. 

No  custom  can  be  proved,  or  permitted  to  influence  the  con- 
struction of  a  contract,  or  vary  the  rights  of  parties,  if  the  cus- 
tom itself  be  iUegal.  For  this  would  be  to  permit  parties  to 
break  the  law  because  others  had  broken  it ;  and  then  to  found 
their  rights  upon  their  own  wrong-doing,  (u) 

Neither  would  courts  sanction  a  custom,  by  permitting  its 
operation  upon  the  rights  of  parties,  which  was  in  itself  wholly 
unreasonable,  (v)      In  relation  to  a  law,  properly  enacted,  thia 

lent  upon  the  subject.     Previous  dealings  sumption  that  the  funds  were  needed  for 

of  parties   are  admissible,  to  give  a  more  supplies  or  repairs;  and  no  evil  can  flow 

extended  lien  than  tliat  given  by  the  com-  from  rejecting  such  a  usage."     Per  Hub- 

mon  law.     Rushforth  v.  Hadfield,  7  East,  bard,  J.,  in  IBowen  v.  Stoddard,  10  Met. 

224.     See  Loring  v.  Gurney,  5  Pick.  15.  375.     So   a  usage   among   plasterers,  to 

(()  It  may,  however,  be  superseded  by  charge  half  the  size  of  the  windows  at  the 

a  custom  allowing  four  days  grace.   Mills  price  agreed  on  for  work  and  materials,  is 

V.  Bank  of  United  States,  11  Wheat.  431 ;  unreasonable  and  void.     Jordan  v.  Mere- 

Cookenderfer  v.  Preston,  4  How.  317.  dith,  3  Yeates,  318.     See  also,  ThomasB. 

(u)  See  1  Duer  on  Ins.  272.  Also  Graves,  1  Const.  R.  308 ;  Spear  v.  New- 
Wallace  V.  Fouche,  27  Miss.  266.  ell,  cited  in  Burton  v.  Blin,  23  Vt.  159; 

(ti).  A  usage  among  the  owners  of  ves-  Bryant  v.  Commonwealth  Ins.  Co.  6  Pick, 

sels  at  particular  ports,  to  pay  bills  drawn  131.     For  instances  in  which  usages  have 

by  masters  for  supplies  furnished  to  their  been  held  reasonable,  see  Clark  v.  Baker, 

vessels  in  foreign  ports,  cannot  bind  them  11  Met.  186  ;  Thomas  i'.  O'Hara,  1  Const, 

as  acceptors  of  such  bills.     "  A  usage,  to  R.  303  ;  Williams  v.  Gilman,  3  Greenl. 

be  legal,  must  be  reasonable  as  well  as  276  ;  Bridgeport  Bank  v.  Dyer,  1 9  Conn, 

convenient;   and  that    usage   cannot   be  136;  Connor  v.  Robinson,  2  Hill,  S.  C. 

reasonable  which  puts  at  liazard  the  prop-  354  ;  Cuthbert  v.  Cumming,  1 1  Exch.  405, 

erty  of  the  owners  at  the  pleasure  of  the  30  Eng.  L.  &  Eq.  604.    Whether  a  usage 

master,  by  making  them   responsible  as  is  reasonable  would  seem  to  be  a  question 

acceptors    on    bills    drawn    by  him,  and  of  law.    1  Duer  on  Ins.  269.    Sec  remarks 

which  have   been    negotiated   on  the  as-  of  Tindal,  C.  J.,  in  Bottomley  v.  Forbes,  5 

VOL.  II,  35 
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inquiry  cannot  be  made  in  a  country  where  the  judicial  and  the 
legislative  powers  are  properly  separated.  But  in  reference  to 
custom,  which  is  a  quasi  law,  and  has  often  the  effect  of  law, 
but  has  not  its  obligatory  power  over  the  court,  the  character  of 
the  custom  will  be  considered,  and  if  it  be  altogether  foolish,  or 
mischievous,  the  court  will  not  regard  it ;  and  if  a  contract  exist 
which  only  such  a  custom  can  give  effect  to,  the  contract  itseK 
will  be  declared  void. 

Lastly,  it  must  be  remembered  that  no  custom,  however  uni- 
versal, or  old,  or  known,  unless  it  has  actually  passed  into  law, 
has  any  force  over  parties  against  their  will.  Hence,  in  the  in- 
terpretation of  contracts,  it  is  an  established  rule,  that  no  cus- 
tom can  be  admitted  which  the  parties  have  seen  fit  expressly 
to  exclude,  (w)  Thus,  to  refer  again  to  the  custom  of  allowing 
grace  on  bills,  and  notes  on  time,  there  is  no  doubt  that  the  par- 
ties may  agree  to  waive  this  ;  and  even  the  statutes  which  have 
made  this  custom  law  permit  this  waiver.  And  not  only  is  a 
custom  inadmissible  which  the  parties  have  expressly  excluded, 
but  it  is  equally  so  if  the  parties  have  excluded  it  by  a  necessary 
implication  ;  as  by  providing  that  the  thing  which  the  custom 
affects  shall  be  done  in  a  different  way.  For  a  custom  can  no 
more  be  set  up  against  the  clear  intention  of  the  parties  than 
against  their  express  agreement ;  and  no  usage  can  be  incorpo- 
rated into  a  contract,  which  is  inconsistent  with  the  terms  of 
the  contract,  {x) 


BitiK.   (N.  C),  127.     And  see  Bowen  v.  determinate  intentions  of  parties,  and  to 

Stoddard,  Id  Ak-t.  375.     Tlie  qursLion  of  ascertain  tlie  nature  and  extent  of  their 

the  rea.sonal)lenoss  of  a  usauc  wa.s  left  to  contracts,  arisin;;  not  from  expi-ess  stipu- 

the  jury  by   Lord   Eldon,   in    Ouyier   u.  lations,  but  from  mere  implications   and 

JenniuKS,  1  Camp.  SO.'J,  note  (n).  prcMimptions,  and  acts  of  a  doubtful  or 

(w)  Knox  !'.  Tlie  Ninetta,  Crabbo,  534.  ci|uivocal  character.  It  may  also  bead- 
See  infra,  n.  (.r).  niitted  to  ascertain  the  true  meaning  of  a 

(x)  In  the  case  of  the  schooner  Recsido,  particular  ^yord,  or  of  particular  wor.ds  in 

2  Sumner,  5C7,  it  was  attempted  to  vary  a   given   instrument,  when    the  word   or 

the  common    bill    of    lading,    by   which  words  have  various  senses,  .some  common, 

goods  were  to  be  delivered  in  gu(jd  order  some  qualified,  anil  some  technical,  accord- 

and  condition,  tlie  duiiger  of  the  sms  onli/  ing  to  the  suliject-matter   to  which  they 

excepted,  by  establishing  a  custom,  that  the  are  applied.     But  I  apprehend  that  it  eaii 

owners    of  |iacket  vessels    between    New  never  be  proper  to  resort  to  any  usage  or 

York  and  Boston  should   be  liable  only  custom  to   control   or  vary  the   poshive 

for  damage  to  goods  occasioned  by  their  stipulations  in  a  written  contract,  and  a 

own  neglect.      But,  per  Slon/,  J.,  "  the  fortiori,  not  in  order  to  contiadiet  them, 

true  and  appropriate  office  of  a  usage  or  An  ex[uess  contract  of  the  parties  is  al- 

custom  is,  to  interpret  the  otherwise  in-  ways  admissible,  to  supersede,  or  vary,  or 


CH.  I.]  CONSTRUCTION  AND  INTEKPEETATION  OF  CONTRACTS.    547 

Where  the  terms  of  a  contract  are  plain,  usage,  even  under 
that  very  contract,  cannot  be  permitted  to  affect  materially  the 
construction  to  be  placed  upon  it ;  but  when  it  is  ambiguous, 
usage  for  a  long  time  may  influence  the  judgment  of  the  court, 
by  showing  how  it  was  understood  by  the  original  parties  to 
it.  (J') 


SECTION     X. 

OF    THE    ADMISSIBILITY   OP    EXTRINSIC    EVIDENCE    IN    THE    INTBR- 
PRETATION   OF   WRITTEN   CONTRACTS. 

It  is  very  common  for  parties  to  offer  evidence  external  to  the 
contract,  in   aid   of  the  interpretation  of  its  language.     The 


control;  a  usage  or  custom ;  for  the  latter 
may  always  be  waived  at  the  will  of  the 
parties.  But  a  written  and  express  con- 
tract cannot  be  controlled,  or  varied,  or 
contradicted,  by  a  usage  or  custom ;  for 
that  would  not  only  be  to  admit  parol  ev- 
idence to  control,  vary,  or  contradict  writ- 
ten contracts,  but  it  would  be  to  allow 
mere  presumptions  and  implications,  prop- 
erly arising  in  the  absence  of  any  positive 
expressions  of  intention,  to  control,  vary, 
or  contradict  the  most  formal  and  delib- 
erate \VTitten  declarations  of  the  parties." 
See  Blackctt  v.  Royal  Exch.  Ass.  Co.  2 
Cromp.  &  J.  244  ;  Hall  v.  Janson,  4  El- 
lis &  B.  500,  29  Eng.  L.  &  Eq.  HI  ;  Fo- 
ley V.  Mason,  6  Md.  .37  ;  Hinton  v. 
Locke,  ■')  Hill,  437  ;  Grant  w.  Maddox,  15 
M.  &  W.  737  ;  Yates  v.  Pym,  6  Taunt. 
446 ;  Keener  v.  Bank  of  United  States,  2 
Barr,  237  ;  M'Gregor  v.  Ins.  Co.  of  Penn. 
1  Wash.  0.  C.  39 ;  Sweet  v.  Jenkins,  1 
K.  I.  147 ;  Linsley  v.  Lovely,  26  Vt. 
123;  Bliven  v.  N.  E.  Screw  Co.  23  How. 
420.  A  custom,  that  a  tenant  on  quitting 
shall  leave  the  manure  to  be  expended 
upon  the  land,  he  being  entitled  to  be  paid 
for  the  same,  is  excluded  by  an  express- 
stipulation  in  the  lease  that  the  tenant 
"  should  not  sel'  or  take  away  any  of  the 
manure."  Tha  tenant  is  not  entitled  to 
recover  the  value  of  the  manure  so  left. 
"  It  was  altogether  idle,"  said  Lord  Lynd- 
hursf,  C.  B.,  "  to  provide  for  one  part  of 


that  which  was  sufficiently  provided  for  by 
the  custom,  unless  it  was  intended  to  ex- 
clude the  other  part."  Roberts  o.  Barker,  1 
Cromp.  &  M.  808.  See  also,  Webb  v.  Plum- 
mer,  2  B.  &  Aid.  746.  A  custom  of  the 
country,  by  which  the  tenant  of  a  farm, 
cultivating  it  according  to  the  coui'se  of 
good  husbandry,  is  entitled  on  quitting  to 
receive  from  the  landlord  or  incoming  ten- 
ant a  reasonable  allowance  for  seeds  and 
labor  bestowed  on  the  arable  land  in  the 
last  year  of  the  tenancy,  and  is  bound  to 
leave  the  manure  for  the  landlord,  if  he 
will  purchase  it,  —  is  not  excluded  by  a 
stipulation  in  the  lease  under  which  he 
holds,  that  he  will  consume  three-fourths 
of  the  hay  and  straw  on  the  farm,  and 
spread  the  manure  arising  therefrom,  and 
leave  such  of  it  as  shall  not  be  so  spread 
on  the  land  for  the  use  of  the  landlord,  on 
receiving  a  reasonable  price  for  it.  Hut- 
ton  V.  Warren,  1  M.  &  W.  466.  See  also. 
Senior  v.  Armytage,  Holt,  N.  P.  197; 
Syers  «.  Jonas,  2  Exch.  lU.  If  the  legis- 
lature has  given  to  a  particular  word  de- 
noting quantity  a  definite  meaning,  no 
evidence  of  usage  can  be  given  to  show 
that  it  is  used  in  a  different  sense.  Smith 
V.  Wilson,  3  B.  &  Ad.  728.  See  Helm  v. 
Bryant,  11  B.  Mon.  64 ;  and  note  to  Wig- 
glesworth  v.  Dallison,  1  Smith's  Lead. 
Cas.  308,  b. 

(^)  Boldero  v.  East  India  Co.  26  Beav. 
316. 


548  THE  LAW  OF  CONTRACTS.  [PAUT  U 

general  rale  is,  that  such  evidence  cannot  be  admitted  to  con- 
tradict or  vary  the  terms  of  a  valid  written  contract ;  or,  as  the 
rule  is  expressed  by  writers  on  the  Scotch  law,  "  writing  cannot 
be  cut  down  or  taken  away  by  the  testimony  of  witnesses."  (z) 
There  are  many  reasons  for  this  rule.  One  is,  the  general  pref- 
erence of  the  law  for  written  evidence  over  unwritten ;  or,  in 
other  words,  for  the  more  definite  and  certain  evidence  over 
that  which  is  less  so ;  a  preference  which  not  only  makes 
written  evidence  better  than  unwritten,  but  classifies  that 
which  is  written.  For  if  a  negotiation  be  conducted  in 
wiiting,  and  even  if  there  be  a  distinct  proposition  in  a 
letter,  and  a  distinct  assent,  making  a  contract;  and  then 
the  parties  reduce  this  contract  to  writing,  and  both  execute  the 
instrument,  this  instrument  controls  the  letters,  and  they  are  not 
permitted  to  vary  the  force  and  effect  of  the  instrument,  al- 
though they  may  sometimes  be  of  use  in  explaining  its  terms. 
Another  is,  the  same  desire  to  prevent  fraud  which  gave  rise  to 
the  statute  of  frauds ;  for  as  that  statute  requires  that  certain 
contracts  shall  be  in  writing,  so  this  rule  refuses  to  permit  con- 
tracts which  are  in  writing  to  be  controlled  by  merely  oral  evi- 
dence. But  the  principal  cause  alleged  in  the  books  and  cases 
is,  that  when  parties,  after  whatever  conversation  or  prepara- 
tion, at  last  reduce  their  agreement  to  writing,  this  may  be 
looked  upon  as  the  final  consummation  of  their  negotiation, 
and  the  exact  expression  of  their  purpose.  And  aU  of  their 
earlier  agreement,  though  apparently  made  while  it  aU  lay  in 
conversation,  which  is  not  now  incorporated  into  their  written 
contract,  may  be  considered  as  intentionally  rejected,  (a)  The 
parties  write  the  contract  when  they  are  ready  to  do  so,  for 

(2)  Tait  on  Ev.  326.     See  further,  Her-  as  forming  parcel  of  the  contract,  though 

ring!).  Boston  Iron  Co.  1  Gray,  134;  Re-  not  always,  because  matter  talked  of  at 

nard  v.  Sampson,  2  Kern.  .^61.  the  commencement  of  a  bargain  may  be 

(a)  Preston!).  Mereeau,  2  W.  Bl.  1249;  excluded  by  the  language  used  at  its  ter- 

Harnor  v.  Groves,  15  C.  15.  667,  29  Eng.  mination.     But  if  the  contract  be  in  the 

L.   &  Eq.  220;  Carter  o.   Hamilton,   U  end  reduced  into  writing,  nothing  which 

Barb.  147;  Troy  Iron  and  Nail  Factory  is  not  found  in  the  writing  can  be  consid- 

V.  Corning,  1  Blatchf.  C.  C.  467  ;  Meres  ered   as   a   part   of  the   contract."      Per 

V.  Ansel,  3  Wilson,  275  ;   Hakes  v.  Hotch-  Abbott,  C.  J.,  in  Kain  v.  Old,  2   B.  &  C. 

kiss,  23  Vt.  231  ;  Vermont  Central  R.  R.  634.     See   also,  Vandervort  v.   Smith,  2 

Co.  V.  Estate  of  Hills,  id.  681.     "Where  Caines,  155  ;   Mumford  0.  M'Pherson,  1 

the  whole  matter  passes  in  parol,  all  that  Johns.   414;     Pickering    y.    Dowson,    4 

passes  may  sometimes  be  taken  together  Taunt.  786. 
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the  very  purpose  of  including  all  that  they  have  finally  agreed 
upon,  and  excluding  every  thing  else,  and  malce  this  certam 
and  permanent.  And  if  every  written  contract  were  held  sub- 
ject to  enlargement,  or  other  alteration,  according  to  the  testi- 
mony which  might  be  offered  on  one  side  or  the  other  as  to 
previous  intention,  or  collateral  facts,  it  would  obviously  be  of 
no  use  to  reduce  a  contract  to  writing,  or  to  attempt  to  give  it 
certainty  and  fixedness  in  any  way.  (b) 

It  is  nevertheless  certain,  that  some  evidence  from  without 
must  be  admissible  in  the  explanation  or  interpretation  of  every 
contract  K  the  agreement  be,  that  one  party  shall  convey  to 
the  other,  for  a  certain  price,  a  certain  parcel  of  land,  it  is  only 
by  extrinsic  evidence  that  the  persons  can  be  identified  who 
claim  or  are  alleged  to  be  parties,  and  that  the  parcel  of  land 
can  be  ascertained.  It  may  be  described  by  bounds,  but  the 
question  then  comes,  where  are  the  streets,  or  roads,  or  neigh- 
bors, or  monuments  referred  to  in  the  description ;  and  it  may 
sometimes  happen  that  much  evidence  is  necessary  to  identify 
these  persons  or  things.  Hence  we  may  say,  as  the  general 
rule,  that  as  to  the  parties  or  the  subject-matter  of  a  contract, 
extrinsic  evidence  may  and  must  be  received  and  used  to  make 
them  certain,  if  necessary  for  that  purpose,  (c)     But  as  to  the 


(b)  " It  would  be  inconvenient  that  mat-  philosopliically,"  says  Rolfe,  B.,  "you 
ters  in  writing,  made  by  advice  and  on  must  always  look  beyond  tlie  instrament 
consideration,  and  which  finally  import  itself  to  some  extent,  in  order  to  ascertain 
the  certain  truth  of  the  agreement  of  the  who  is  meant ;  for  instance,  you  must  look 
parties,  should  be  controlled  by  averment  to  names  and  places.  There  may  indeed 
of  the  parties,  to  be  proved  by  the  uncer-  be  no  difficulty  in  ascertaining  who  is 
tain  testimony  of  slippery  memory."  meant,  when  a  person  who  has  five  or  six 
Countess  of  Rutland's  case,  5  Rep.  26  a;  names,  and  some  of  them  unusual  ones, 
Carter  v.  Hamilton,  1 1  Bai-b.  1 47  ;  Rogers  is  described  in  full,  while  on  the  other 
B.Atkinson,  1  Ga.  12;  Wynn  «.  Cox,  5  hand,  a  devise  simply  to  John  Smith 
id.  373.  would    necessarily    create    some    uncer- 

(c)  "When  there  is  a  devise  of  the  tainty."  Clayton  o.  Lord  Nugent,  13 
estate  purchased  of  A,  or  of  the  farm  in  M.  &  W.  207.  See  also,  Owen  v. 
the  occupation  of  B,  nobody  can  tell  what  Thomas,  3  Mylne  &  K.  3i>3.  Whether 
is  given  till  it  is  shown  by  extrinsic  evi-  parcel  or  not,  or  appurtenant  or  riot, 
dence  what  estate  it  was  that  was  pur-  is  always  matter  of  evidence.  Per  Buller, 
chased  of  A,  or  what  fann  was  in  the  J.,  in  Doe  v.  Burt,  1  T.  R.  704 ;  Doe  o. 
occupation  of  B."  Per  Sir  William  Webster,  12  A.  &  E.  442;  Waterman  v. 
Grant,  in  Sanford  t>.  Raikes,  1  iVIcriv.  653.  Jolinson,  13  Pick.  261;  per  Barbour,  J., 
And  see  Jackson  v.  Parkhurst,  4  Wend,  in  Bradley  d.  Wash.  A.  &  G.  Steam 
369;  Abbot  v.  Massie,  3  Vcs.  148;  Mc-  Packet  Co.  13  Pet.  89,  97;  per  Lord 
CuUough  V.  Wainwright,  14  Penn.  St.  Elleiihorough,  in  Goodtitle  v.  Southern,  1 
171 ;  Newton  i).  Lucas,  6  Sim.  54;  Jack-  M.  &  8.301  ;  Wilson  v.  Robertson,  Harp. 
Bou'u.  Sill,  1'.    Johns.  201.     "Speaking  Eq.  56. 
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terms,  conditions,  and  limitations  of  the  agreejnent,  the  written 
contract  must  speak  exclusively  for  itself.  Hence,  too,  a  false 
description  of  person  or  thing  has  no  effect  in  defeating  a  con- 
tract, if  the  error  can  be  distinctly  shown  and  perfectly  corrected, 
by  other  matter  in  the  instrument,  (d) 


(d)  Bac.  Max.  Keg.  25.  Falsa  demon- 
strath  non  nocet.  Thomns  v.  Thomas,  6 
T.  R.  671.  "If  the  thing  described  is 
sufReiently  ascertained,  it  is  sufficient, 
though  all  the  particulars  are  not  true  ; 
as  if  a  man  conrcys  his  house  in  T>., 
which  was  R.  Cotton's  wlicn  it  was 
Thomas  Cotton's."  Com.  Dig.  Fait, 
(E.  4).  Whoio  one  devised  all  his  "free- 
hold houses  in  Aldersgate  Street,"  he 
having  only  leasehold  houses  there,  the 
leasehold  were  held  to  pass.     Day  v.  Trig, 

I  P.  Wms.  286.  See  also.  Doe  v.  Crans- 
toun,  7  M.  &  W.  1  ;  Nelson  v.  Hopkins, 
21  Law  J.  N.  8.  Ch.  410,  11  Kng.  L.  & 
Eq.  66.  Where  premises  are  sufficiently 
described  otherwise,  any  reference  to  the 
quantity  of  land  may  be  rejected,  as  falsa 
denionstratio.     Llewellyn  v.  Earl  of  Jersey, 

II  M.  &  W.  183;  "Sliep.  Touch.  248. 
So  where  there  was  a  bequest  to  "  John 
and  Benedict,  sons  of  J.  S.,"  who  had 
two  sons,  James  and  Benedict,  it  was 
held  tliat  James  might  take.  Dowset 
V.  Sweet,  Ambl.  175.  See  Connolly  v. 
Pardon,  1  Paige,  291  ;  Doc  u.  Galloway, 
5  B.  &  Ad.  43  ;  Duke  of  Dorset  v.  Lord 
Hawarden,  3  Curteis,  8U ;  Tudor  v.  Ter- 
rcl,  2  Dana,  47 ;  Gyncs  v.  Ivemsley, 
Freem.  K.  B.  293 ;  Chamberlaine  v. 
Turner,  Cro.  Car.  129;  Doe  v.  Parrv, 
,3  iM.  &  W.  356  ;  Goodtitle  v.  Southern, 
1  M.  &  S.  299  ;  Beaimiont  v.  Fell,  2  P. 
Wms.  140.  —  The  characteristic  of  cases 
falling  under  tlio  maxim  Jiflsn  demonstra- 
tio  non  noa;!,  is  that  the  description,  so  far 
as  it  is  false,  applies  to  no  .subject  at  all, 
and  so  far  as  it  is  true,  to  one  subject 
only.  Per  Alderson,  B.,  in  Morrell  v. 
FLsiicr,  4  E.xch.  591,  G04  ;  Wi^ram  on 
Wills,  sec.  133.  Tills  rule  is  considered 
ante,  p.  515. — Tlie  case  of  Beaumont  a. 
Fell,  2  P.  Wms.  140,  if  it  can  be  sus- 
tained at  all,  must  be  sust, lined  as  fiiUing 
under  the  maxim  falsa  demonslrntio  twn 
iioret.  Before  stating  the  case,  it  may  be 
well  to  remark,  that  evidence  may  always 
be  given  that  a  testator  was  accustomed 
to  call  particular  individuals  by  peculi.ar 
names,  other  tli.an  those  by  which  they 
were  commonly  known,  and  a  devise  or 
bequest  may  take  effect  in  favor  of  such 


person  who  is  designated  in  the  devise  or 
bequest  by  a  nickname,  provided  the  ap- 
plication of  the  niekname  is  sufficiently 
certain.  Baylis  v.  Attorney-General,  2 
Atk.  239 ;  per  Lord  Abinger,  in  Doe  v. 
Hiscocks,  5  M.  &  W.  368 ;  Rishton  v. 
Cobb,  5  Mylne  &  C.  145  ;  Lee  v.  Pain,  4 
Hare,  251,  252;  Parsons  i>.  Parsons,  1 
Ves.  266 ;  per  Rolfe,  B.,  in  Clavton  v. 
Lord  Nugent,  13  M.  &  W.  207  ;  White  v. 
Bradshaw,  16  Jur.  738,  13  Eng.  L.  &  Eq. 
296;  Powell  v.  Biddle,  2  Dall.  70.  In 
Beaumont  v.  Fell,  there  was  a  devise  of  a 
legacy  of  .£500  to  "  Catharine  Earnley." 
No  person  of  that  name  claimed  the  leg- 
acy. It  was  claimed  by  Gertrude  Yard- 
ley.  It  appeared  that  the  testator's  voice, 
when  he  gave  instnictions  for  writing  his 
will,  was  very  low,  and  hardly  intelligible ; 
that  the  testator  usually  called  Gertrude 
Yardley  by  the  name  of  Gatty,  which  the 
scrivener  might  easily  mistake  for  Kaly. 
The  scrivener  not  well  understanding  who 
the  legatee  was,  owing  to  the  feebleness 
of  the  voice  of  the  testator,  the  testator 
referred  him  to  J.  S.  and  wife,  who  after- 
wards declared  that  Geiirude  Yardley 
was  the  person  intended.  So  far  as  this 
case  sanctions  the  admission  of  evidence 
of  intention,  it  is  now  of  no  authority. 
See  supra,  note  (a).  The  only  ground, 
perhaps,  upon  which  the  case  can  be  sus- 
tained, is  that  "  Earnley  "  might  be  re- 
jected as  falsa  denionstratio,  and  that 
*'  Catharine "  was  a  sufficiently  certain 
designation  of  the  individual  called  "Gat- 
ty" by  the  testator.  Per  Lord  Abinger, 
in  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  & 
W.  371.  The  case  of  Sclwood  r.  Mild- 
may,  3  Vc,-.  3DG,  has  been  regarded  as 
falling  under  the  maxim,  "fatsa  demfin- 
stinliu."  In  this  case  .i  testator  t;ave  to 
his  wife  the  interest  and  proceeds  of 
£1,250,  "part  of  my  stock  in  the  4  per 
cent,  annuities  of  the  Bank  of  England, 
for  and  during  the  term  of  her  natural 
life,  together  with  all  such  dividends  as 
shall  be  due  upon  the  said  £l,2.so  at  the 
time  of  my  decease."  At  the  time  he 
made  his  will  he  had  no  stock  in  the  4 
per  cent,  annuities,  but  he  had  had  some, 
which  he  had  sold  out,  and  had  invested 
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Where  the  language  of  an  instrument   has   a  settled  legal 
meaning,  its  construction  is  not  open  to  evidence.      Thus  a 


in  Lons  Anmiities.  The  Master  of  the 
Rolls,  Sir  R.  P.  Ardeii,  said :  "  It  is  clear 
the  testator  meant  to  give  a  legacy,  but 
mistook  the  fund.  He  acted  upon  the 
idea  that  he  had  such  stock.  The  dis- 
tinction is  this  ;  if  he  liad  had  the  stock  at 
the  time,  it  would  have  been  considered 
specific,  and  that  he  meant  that  identical 
stock  ;  and  any  act  of  his  destroying  that 
subject  would  be  a  proof  of  animus  revo- 
candi ;  hut  if  it  is  a  denomination,  not  the 
identical  corjius,  in  that  case,  if  the  tiling 
itself  cannot  be  found,  and  there  is  a  mis- 
take as  to  the  subject  out  of  which  it  is  to 
arise,  that  will  be  i-ectifled."  According 
to  the  view  taken  of  this  case  by  Tindal, 
C.  J.,  in  Miller  v.  Travers,  8  Bing.  244, 
the  parol  evidence  as  to  the  condition  of 
the  testator's  property  was  received,  for 
the  purpose  of  showing  that  the  testator, 
when  he  used  the  erroneous  description  of 
4  per  cent,  stock,  meant  to  bequeath  the 
long  annuities,  which  he  had  purchased 
with  the  produce  of  the  4  per  cent,  stock  ; 
and  the  result  of  the  cause  was  to  substi- 
tute another  specific  subject,  in  the  place 
of  a  specific  legacy  which  the  will  pur- 
ported to  bequeath ;  —  to  substitute  the 
long  annuities  which  the  testator  had  and 
did  not  purport  to  give,  for  the  4  per  cent. 
bank  annuities,  which  he  had  not  and  did 
purport  to  give.  But  it  would  seem  dif- 
ficult to  support  the  decree  on  this  ground. 
The  true  view  of  the  case  seems  to  be  that 
taken  by  Lord  Lanqdale,  in  Lindgrcn  p. 
Lindgren,  9  Beav.  358,  namely,  that  the 
parol  evidence  as  to  the  condition  of  the 
testator's  property  showed  that  a  general 
and  not  a  specific  legacy  was  intended. 
After  stating,  in  the  language  of  the  de- 
cree, that  the  evidence  was  admitted  "to 
iprove,  not  tliat  there  was  a  mistake,  for 
that  was  clear,  but  to  show  liow  it  arose," 
his  lordship  continued  :  "  It  is  very  neces- 
sary to  observe,  that  in  the  case  of  Sel- 
wood  V.  Mildniay,  the  evidence  was  re- 
ceived only  for  the  purpose  stated  by  the 
Master  of  the  Rolls  in  his  judgment,  and 
not,  as  it  has  been  erroneously  supposed, 
for  the  purpose  of  showing  that  the  testa- 
tor, when  he  used  the  erroneous  descrip- 
tion of  4  per  cent,  stock,  meant  to  be- 
queath the  long  ."mnuities,  which  he  had 
purchased  witli  the  produce  of  the  4  per 
cent,  stock,  and  that  the  result  of  the 
cause  was,  not  to  substitute  another  spe- 
cific subject  in  the  place  of  a  specific  leg- 


acy which  the  will  purported  I  o  bequeath ; 
—  not  to  substitute  the  long  annuities, 
which  the  testator  had  and  did  not  purport 
to  give,  for  the  4  per  cent,  bank  amiuities, 
which  he  had  not  and  did  purport  to  give. 
The  absence  of  the  fund  purported  to  be 
given,  showing  that  a  specific  legacy  was 
not  intended,  other  evidence  was  admitted 
to  show  how  the  mistake  arose  ;  and  this 
being  clearly  shown,  it  was  held,  that  the 
legatees  were  entitled  to  payment  out  of 
the  general  personal  cst;ite."  And  see  to 
the  same  effect,  Sawrev  v.  Rumney,  16 
Jur.  1110,  15  Eng.  L.  &  Eq.  4.  In 
Wrotesley  v.  Adams,  Plowd.  191,  it  is 
laid  down  that  "  there  is  a  diversity  where 
a  certainty  is  added  to  a  thing  that  is  un- 
certain, and  where  to  a  thing  certain. 
For  if  I  release  all  my  right  in  all  my 
lands  in  Dale,  which  I  have  by  descent  on 
the  part  of  my  father,  and  I  have  lands  in 
Dale  by  descent  on  the  part  of  my  mother, 
but  no  lands  by  descent  on  the  part  of  my 
fatlier,  there  the  release  is  void,  and  so 
the  words  of  certainty,  namely,  which  I 
have  by  descent  on  the  part  of  my  father, 
being  added  to  the  general  words  which 
were  uncertain,  are  of  effect.  But  if  the 
release  had  been  of  Whiteacre  in  Dale, 
which  I  have  by  descent  on  the  part  of 
my  father,  and  I  had  it  not  by  descent  on 
the  part  of  my  father,  but  otherwise,  yet 
the  release  is  good,  for  the  thing  was  cer- 
tainly expressed  by  the  first  words,  in 
which  case  the  addition  of  another  cer- 
tainty is  not  necessary,  but  sujicrfluous." 
In  Doe  V.  Parkin,  5  Taunt.  321,  there  was 
a  devise  of  "  all  my  messuages,  &c.,  in  T., 
and  now  in  my  own  occupation."  The  tes- 
tator had  two  messuages  in  T.,  of  which 
he  occupied  only  one.  Ih  Id,  that  only  that 
one  passed  by  the  devise.  In  this  case 
there  was  certainty  added  to  what  was  un- 
certain. See  per  Parke,  J.,  in  Doe  v. 
Galloway,  5  B.  &  Ad.  51.  Words  of 
cerlaintij,  however,  as  they  are  called  in 
Plowden,  following  general  or  uncertain 
words,  will  not  be  construed  as  restrictive 
where  the  effect  of  doing  so  would  be  to 
render  the  general  or  uncertain  words 
wholly  inoperative,  and  where  tlie  certain 
words  may  be  rejected  as  Jtilsa  demonstra- 
tio.  A  testator  devised  to  J.  S.  "all 
those  my  three  messuages,  with  the  gar- 
dens, close  of  land,  and  all  other  mi/  real 
estate,  wliatsoever,  situate  at  Little  Heath, 
in  the  parish  of  P.,  now  in  the  occupation 
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promise  to  pay  money,  no  time  being  expressed,  means  a 
promise  to  pay  it  on  demand,  and  evidence  that  a  payment  at 
a  future  day  was  intended,  is  not  admissible,  (e)     And  in  Mas- 


of  myself,  and  A  and  B."  At  the  date  of 
the  will^  and  at  the  death  of  the  testator, 
he  was  possessed  of  three  messuages,  with 
gardens,  and  a  close  of  land,  at  Little 
Heath,  which  were  in  the  occupation  of 
himself,  and  A  and  B.  He  had  also  the 
reversion  in  a  house  and  garden,  situate 
at  Little  Heath,  which  was  in  the  occupa- 
tion of  C,  who  was  entitled  to  it  for  life. 
He  had  no  other  property  in  the  parish  of 
F.  Held,  that  the  house  and  garden  in 
the  occupation  of  C  jiassed  under  the 
general  devise  to  J.  S.  Doe  v.  Carpenter, 
16  Q.  B.  181,  1  Eng.  L.  &  Eq.  307.  See 
also  Nightingall  )■.  Smith,  1  Exch.  879. 
In  Morrell  v.  Fisher,  4  Exch.  591,  tliere 
was  a  devise  to  the  following  effect :  "  all 
my  leasehold  farm-house,  homestead,  lands, 
and  tenements  at  Headington,  containing 
about  170  acres,  held  under  Magdalen 
College,  Oxford,  and  now  in  the  occupa- 
tion of  B,  as  tenant  to  me."  B  occupied 
a  farm  at  Headington,  which  was  leased 
to  the  testator  by  Magdalen  College,  and 
there  were  two  pai-nels  of  land  also  lield 
by  the  testator  under  JIagdalen  College, 
and  situated  at  Ilcaihiigtun,  but  not  in  the 
occupation  of  B.  Held,  that  the  descrip- 
tion of  the  lands  being  in  the  possession 
of  B  could  not  be  rejected  as  falsa  demon- 
stratio,  and  conFcquently  tlie  two  )iarcels 
did  not  pass  under  the  devise.  In  this 
c^se,  Ald'-rson,  B.,  in  delivering  the  judg- 
ment of  the  court,  said  :  "  The  question  is 
not  what  the  testator  intended  to  have 
done,  hut  what  the  words  of  the  clause 
mean,  after  applying  to  it  tlxe  established 
rules  of  construction.  One  of  these  rules 
is,  'Falsa  demonstratlo  non  nor.et; '  another 
is,  'Non  arripi  dihent  t-trha  in  denionstia- 
tionem  faham,  ijtiaicompctiinl  in  limitotionvm 
veram.'  The  fir-'t  rule  means,  tliat  if  there 
be  an  adequate  and  sufficient  description, 
with  convenient  certainty  of  wliat  was 
meant  to  pass,  a  sulisequent  erroneous  ad- 
dition will  not  vitiate  it.  The  character- 
istic of  (Msis  within  the  I'ule  is,  that  the 
description,  so  f;u'  as  it  is  false,  applies  to 
no  subject  at  all ;  and  so  far  as  it  is  true, 
applies  to  one  only.  The  other  rule 
means,  that  if  it  stand  doubtful  upon  the 
words  whether  tiicy  import  a  false  refer- 
ence or  dcinon.stration,  or  whether  they  be 
words  of  restraint  that  limit  the  generality 
ot  tlie  former  words,  the  law  will  never  in- 


tend error  or  falsehood.  If,  therefore,  there 
is  some  land  wherein  all  the  demonstra- 
tions are  true,  and  some  wherein  part  are 
true  and  part  false,  they  shall  be  intended 
words  of  true  limitation  to  pass  only  those 
lands  wherein  the  circumstances  are  true. 
Whether  these  maxims,  or  rather  the  first, 
has  been  correctly  acted  npon  in  some  of 
the  decided  cases,  in  wliicli  the  courts 
have  professed,  or  intended  so  to  do,  need 
not  now  be  inquired  into.  They  certainly 
arc  acknowledged  rules  of  construction. 
Is  there  then,  in  the  present  case,  an  ade- 
quate and  sufficient  description  of  the 
subject  of  the  devise,  so  as  to  enable  us  to 
Deat  the  description  of  the  land  being  iij 
the  possession  of  Burrows,  as  a  false  de- 
monstration, and  reject  it  according  to  the 
first  rule  ?  Now  if  we  read  the  language 
of  the  devise  in  its  ordinary  and  obvious 
sense,  it  is  a  gift  first,  of  '  all  his  leasehold 
farm-house,  homestead,  lands,  and  tene- 
ments at  Headington,  held  under  iSIagda- 
lon  College,  and  occupied  by  Burrows.' 
There  is  no  doubt  that  the  fiirm-houso 
passed,  for  it  was  a  '  leasehold,  and  in 
the  occupation  of  Burrows ; '  and  if  there 
was  one  acre,  and  one  only,  of  that  char- 
acter, and  that  was  not  in  the  possession 
of  Burrows,  that  would  have  passed,  and 
the  description  would  have  been  rejected 
as  inap])licable  to  any  such.  The  will  then 
professes  to  give  all  the  testator's  lands 
and  tenements  at  Headington,  leasehold 
under  the  college,  containing  about  170 
acres,  in  the  possession  of  Burrows.  The 
description  by  acreage  defines  nothing,  for 
it  is  inapplicable  to  any  subject  [whether 
the  two  parcels  were  added  or  not,  the 
amount  would  .luive  been  very  different 
from  170  acres],  and  therefore  that  may 
he  rcjeeled,  and  then  there  is  nothing  to 
define  aTiy  lands  in  particular.  The  sec- 
ond maxim  then  applies,  and  all  the  de- 
monstrations here  being  true  as  to  tlie  rest 
of  the  land,  exclusive  (jf  these  two  parcels, 
and  part  only  being  true  as  to  tlicso  par- 
cels, they  do  not  pass."  See  also,  Doe  v. 
Bower,  3  B.  &  Ad.  4.'j.3 ;  Bac.  Max.  Reg. 
13  ;  Doe  v.  Hnbbard,  15  Q.  B.  227  ;  New- 
ton V.  Lucas,  C  Sim.  .54. 

(c)  Wanen  v.  Wheeler,  8  Jlct.  97; 
Afwood  I'.  Cobb,  16  Pick.  227  ;  Pyan  v. 
Hall,  13  Met.  520;  Thompson  n.  Ketch- 
am,  8  Johns.   189;  Barry  u.   EanFjm,  3 
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sachusetts,  one  who  puts  his  name  on  the  back  of  a  note  (not 
being  a  payee)  at  the  time  it  was  made,  is  not  permitted  to  in- 
troduce proof  that  his  conti-act  was  conditional  only.  (/) 

There  are  reasons,  although  perhaps  no  direct  authority,  for 
applying  to  the  construction  of  contracts  a  distinction  wliich  is 
taken  in  respect  of  wills.  If  the  presumption  is  against  the 
apparent  and  natural  effect  of  an  instrument,  it  may  be  rebutted 
by  parol  evidence  ;  but  not  so  if  the  legal  presumption  is  with 
the  instrument.  As  if  a  testator  gives  two  legacies  to  the  same 
party,  in  such  a  way  that  the  presumption  of  law  is  that  they 
Eire  but  one  legacy,  evidence  is  receivable  to  show  that  the  tes- 
tator said  what  he  meant,  and  that  a  double  gift  was  intended. 
But  if  they  are  so  given  that  the  law  holds  that  what  is  twice 
given  was  meant  to  be  twice  given,  evidence  is  not  receivable 
to  show  that  but  a  single  gift  was  intended,  (g) 

Where  the  agreement  between  the  parties  is  one  and  entire, 
and  only  a  part  of  this  is  reduced  to  writing,  it  would  seem  that 
the  residue  may  be  proved  by  extrinsic  evidence,  (h)  And  if 
there  are  contemporaneous  WTitings  between  the  same  parties, 
BO  far  in  relation  to  the  same  subject-matter  that  they  may  be 
deemed  part  and  parcel  of  the  contract,  although  not  referred  to 
in  it,  they  may  be  read  in  connection  with  it ;  (i)  but  not  so  as 

Kern.  462.     But  a  promise  to  do  some-  a   horse  liircd   by  the   defendant   of  the 

thing  other  than  to  pay  money,  no  time  plaintiff,  the  followingmemorandum,  made 

bein"  expressed,  means  a  promise  to  do  it  at  the  time  "of  liiring,  was  offered  in  evi- 

within   a   reasonable    time.      Warren    v.  dence  :  —  "Six  weeks  at  two  guineas  — 

Wheeler,  8  Met.  97.     And  in  such  a  case,  Wm.  Walton,  jun'r."     'LovA  Ellenborough 

it  seems   that  a  contemporaneous  verbal  regarded  the  memorandum  as  incomplete, 

agreement  that  the  matter  stipulated  for  in  but  conclusive  as  far  as  it  went.     "The 

a  written  agreement  should  be  done  at  a  written  agi-eemcnt,"  said  he,  "  merely  reg- 

particular   time,  would   be  admissible  as  ulates  the  time  of  hiring,  and  the  rate  of 

bearing  upon  the  question  of  reasonable  payment,  and  I  shall  not  allow  any  evi- 

time.      Per   Shaiv,   C.  J.,  in  Atwood  v.  dence  to  be  given  by  the  plaintiff  in  con- 

Cobb,  16  Pick.  231.     And  see  Barringer  tradiction   of  these   terms,  but  I  am  of 

K.  Sneed,  3  Stew.  201  ;  Simpson  u.  Hea-  opinion  that  it  is  competent  to  the  plaintiff 

d'erson.  Moody  &  M.  300.  to  give  in  evidence  suppletory  matter  as  a 

(/■j'Wrin-bt  V.  Morse,  S.J.  C.  Mass.  part  of  the  agreement."      See  Knapp  v. 

1858   20  Law  Rep.  656.  Harden,  6  C.  &  P.  745 ;  Deshon  v.  Mer- 

(o)  Hall  V.  Hill,  1  Con.  &  L.  120,  1  chants  Ins.  Co.  11    Met.  199;  Edwauls 

Drury  &  W.  94.     See  also,  Spencc  on  the  v.  Goldsmith,  16  Penn.  St.  43  ;  Coates  v. 

Equitable  Jurisdiction   of  the    Court  of  Sangston,  5  Md.  121 ;  Knight  v.  Knotts, 

Chancery,  vol.  1,  p.  565,  e^sey.,  where  this  8  Eich.   Law,   35.     Also,   Hcatherley  <;. 

tioint  is  fully  examined,  and  the  author!-  Record,  12  Texas,  49. 
ties  cited  (/)  In  Colbourny.  Dawson,  10  C.B.  765, 

tk)  In  Jcffery  v.  Walton,  1   Stark.  267,  4  Eng.  L.  &  Eq.  378,  the  plaintiffs  wrote 

in  an  action  for  not  taking  proper  care  of  to  the  defendant:  "We  are  doing  busi- 
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to  affect  a  third  party  who  rehed  upon  the  conti-act,  and  knew 
nothing  of  these  other  writings. 

Recitals  in  an  instrument  may  be  qualified  or  contradicted  by 
extrinsic  evidence,  if  the  law  of  estoppel  does  not  prevent.  So 
the  date  of  an  instrument,  (_;')  or  if  there  be  no  date,  the  time 
when  it  was  to  take  effect,  which  may  be  other  than  the  day  of 
delivery ;  (A;)  or  the  amount  of  the  consideration  paid,  (/)  may 
be  varied  by  testimony  ;  but  if  a  note  given  for  land  is  sued,  the 
promisor  cannot  show  in  defence  that  the  deed  described  a  less 
quantity  of  land  than  had  been  stipulated,  (to)  And  an  instru- 
ment may  be  shown  to  be  void  and  without  legal  existence  or 
efficacy,  as  for  want  of  consideration,  (w)  or  for  fraud,  (o)  or 
duress,  or  any  incapacity  of  the  parties,  {p)  or  any  illegality  in 
the  agreement,  (q)  In  the  same  way,  extrinsic  evidence  may 
show  a  total  discharge  of  the  obligations  of  the  contract ;  or  a 
new  agreement  substituted  for  the  former,  which  it  sets  aside  ;  (r) 


ness  with  B,  and  require  a  guaranty  to  the 
amount  of  X200,  and  he  refers  us  to  you.^' 
Defeudant  wrote  in  answer  :  "  I  have  no 
objection  to  become  security  for  B,  and 
subjoin  a  memorandum  to  that  effect." 
The  memorandum  sulijoined  was  :  "  I 
hereby  enj^age  to  guaranty  to  Messrs.  Ool- 
bourn,  iron-masters,  £200  for  iron  receiv- 
ed from  them  for  B,  as  annexed."  Held, 
that  these  three  documents  sliould  be  read 
together,  and  that  tlie  words,  '•  we  are 
doing  business,"  talten  with  the  rest, 
showed  that  the  consideration  for  the 
defendant's  undurcalving  was  that  tlie  plain- 
tiff should  continue  to  supply  B  witli 
goods,  and  that  there  was  therefore  a  good 
consideration.  See  also,  Hunt  v.  Frost, 
4  Cush.  54;  Haiiford  v.  llo^'crs,  U  Barb. 
18;  Shaw  !■.  Leavitt,  3  Sandf  Ch.  1S3; 
Gammon  v.  Freeman,  31  Ale.  243  ;  'Ken- 
yon  u.  Nichols,  1  P...  I.  411. 

(  /)  Breck  /•.  Cole,  4  Sundf  70  ;  Abrams 
y.l'omeroy,  13  111.  133  ;  Hallu.  Cazcnovc, 
4  East,  -477.  Where,  however,  the  dale  is 
referred  to  in  the  body  of  the  instniment, 
as  fixing  the  time  of  payment,  as  where 
there  is  a  promise  to  pay  money  or  to  do 
some  act  "  in  sixty  diiys  from  date,"  the 
date  cannot  be  altered  or  varied  by  parol 
evidence.    Josc|)h  y.  Bigelow,  4  Cush.  82. 

(t)   Davis  V.  Jones,  17  0.  B.  B2.t. 

[l)  Clifford  V.  Turrell,  1  Young  &  C. 
Cas.  in  Ch.  138 ;  Rex.  u.  Scammonden,  3 


T.  R.  474  ;  Belden  v.  Seymour,  8  Conn. 
304.  As  to  the  effect  of  the  recital  in  a 
deed  of  conveyance  of  the  payment  of  the 
consideration-money,  a.s  evidence  of  such 
payment,  the  English  and  American  au- 
thorities differ,  the  former  holding  such 
recital  to  be  conclusive  evidence,  and  the 
latter  only  prima  facie.  See  the  cases  col- 
lected and  arranged  in  1  Gr.  Ev.  §  26, 
n. (1). 

(m)   Bennett  v.  Ryan,  9  Gray,  204. 

(h)  Erwin  v.  Saunders,  1  Cowen,  249; 
Foster  v.  Jolly,  1  Cromp.  JI.  &  R.  703. 
The  case  of  Bowers  v.  Ilnrd,  10  Mass. 
427,  so  far  as  it  contains  a  contrary  doc- 
trine, has  been  overruled.  See  itill  v. 
Buekminster,  5  Pick.  391 ;  Parish  v.  Stone, 
14  id.  198. 

(o)  Erwin  v.  Saunders,  1  Cowen,  249  ; 
Van  Valkenburgh  r.  Ronn,  12  Johns.  337. 

ip)  Jlitchell  V.  Kingman,  5  Pick.  431. 
Suliseriliing  witnesses  to  a  deed  derive 
from  their  tjcing  witnesses  no  autliority  to 
give  their  opinion  as  to  the  competenryof 
the  party  to  contract,  by  reason  of  sanity 
or  other  capacity;  tlio  execution  of  the 
deed  being  all  that  is  attested  by  them,  40 
Perm.  St."474. 

(7)   Collins  V.  Blantern,  2  Wilson,  347. 

(V)  JIunroe  v.  Perkins,  9  I^ick.  298  ; 
Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58 ; 
Davis  V.  Tallcott,  2  Keru.  184. 
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or  that  the  time  when,  (s)  or  the  place  where,  (t)  certain  things 
were  to  be  done,  had  been  changed  by  the  parties ;  or  that  a 
new  contract,  which  was  additional  and  supplementary  to  the 
original  contract,  had  been  made ;  (u)  or  that  damages  had  been 
waived,  (v)  or  that  a  new  consideration,  in  addition  to  the  one 
mentioned,  has  been  given,  if  it  be  not  adverse  to  that  named 
in  the  deed,  (w)  And  if  no  consideration  be  named,  one  may  be 
proved,  (x) 

A  receipt  for  money  is  peculiarly  open  to  evidence.  It  is 
only  prima  facie  evidence  either  that  the  sum  stated  has  been 
paid,  or  ihat  any  sum  whatever  was  paid,  (y)  It  is  in  fact  not 
regarded  as  a  contract,  and  hardly  as  an  instrument  at  all,  and 
has  but  little  more  force  than  the  oral  admission  of  the  party 
receiving.  But  this  is  true  only  of  a  simple  receipt.  It  often 
happens  that  a  paper  which  contains  a  receipt,  or  recites  the 
receiving  of  money  or  of  goods,  contains  also  terms,  condi- 
tions, and  agreements,  or  assignments.  Such  an  instrument, 
as  to  every  thing  but  the  receipt,  is  no  more  to  be  affected  by 
extrinsic  evidence  than  if  it  did  not  contain  the  receipt ;  but  as 
to  the  receipt  itself,  it  may  be  varied  or  contradicted  by  extrinsic 
testimony,  in  the  same  manner  as  if  it  contained  nothing  else,  (z) 

If  a  contract  refer  to  principles  of  science,  or  art,  or  use,  the 
technical  pliraseology  of  some  profession  or  occupation,  or  com- 
mon words  in  a  technical  sense,  or  the  words  of  a  foreign  lan- 
guage, their  exact  meaning  may  be  shown,  as  we  have  already 
remarked,  by  the  testimony  of   "  experts,"  who   are   persons 


(s)  Keating  v.  Price,  1  Johns.  Cas.  22  ;  v.  Taylor,  2  N.  J.  59  ;   Fuller  o.  Critten- 

Dearborn  v.  Cross,  7  Cowen,48  ;   Neil  v.  den,  9  Conn.  401  ;  Straton  o.  Rastall,  2 

Cheves,  1  Bailey,  537  ;    Cuff  v.  Penn,  1  T.  R.  366  ;  Ryan  v.  Rand,  6  Foster,  12. 

M.  &  S.  21.  (z)   Where  in  a  receipt  money  was  ac- 

it)  Robinson  t).  Batchelder,  4  N.  H.  40.  knowledged  to  have  been  received    "for 

(u)  Jeffery   v.   Walton,    1    Stark.  267.  safe-keepinf;,"  it  was  AeW,  that  no  evidence 

See  also,  Emerson  v.  Slater,  22  How.  28.  was  admissible  to  show  that  the  money 

(v)  Flemming  v.  Gilbert,  3  Johns.  528.  was  not   deposited   for  safe-keeping,  but 

{w)  Clifford  V.  Turrell,  I  Young  &  C.  was  in  discharge   of    a  debt.      Ti.sioe  v. 

Cas.  in  Ch.   138;  Bedell's  case,  7   Rep.  Graeter,  1  Blackf  353.    See  also,  Eslestou 

133  a;  Shaw  o.  I^eavitt,  3  Sandf  Ch.  163,  v.  Kniclcerbaeker,  6  Barb.  458  ;    Smith  v. 

173;  ViUers  v.  Beaumont,  Dver,  146  a;  Brown,  3  Hawks,  580;    May  v.  Babcock, 

Doe  d.  Milburn  v.  Salkeld,  Willes,  677.  4  Ohio,  346  ;    Stone  v.   Vance,  6    Ham. 

Ix)   Pott  !).  Todhimier,  2  CoUver,  76.  (Ohio),    246;    Wood    v.  Perry,    Wright, 

()/)  Dutton  V.  Tilden,  13  Penn.  St.  46  ;  (Ohio),  240 ;  Graves  v.  Harwood,  9  Barb. 

Beil  V.  Bell,  12    Penn.    St.    235;  Kirk-  477;    Wayland    v.  Mosely,  5  Ala.  430; 

patiick  I/.  Smith,  10  Humph.  188  ;  Cole  O'Brien  v.  Gilchrist,  34  Me.  544. 
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possessing  the  peculiar  knowledge  and  skill  requisite  for  the 
interpretation  of  the  contract,  (a)  It  may  be  added,  that  the 
testimony  of  the  experts  is  so  far  a  matter  for  the  jury,  that  if 
it  be  contradictory  and  conflicting,  or  uncertain,  it  is  to  be 
weighed  by  them.  But  the  legal  effect  of  the  words  or  phrases, 
when  their  meaning  is  ascertained  by  experts,  belongs  to  the 
construction  of  the  contract,  and  is  for  the  court,  (b) 

Questions  depending  upon  the  construction  or  interpreta- 
tion of  a  contract  sometimes  arise  between  third  parties,  who 
had  no  privity  or  participation  in  the  original  contract,  and 
nothing  to  do  with  the  language  used  in  it.  In  such  cases 
much  of  the  reason  which  prohibits  the  introduction  of  ex- 
trinsic evidence  fails,  and  with  it  the  prohibition  fails.  It 
would  be  obviously  unjust  to  hold  these  parties  responsible  for 
words  which  neither  of  them  selected  or  adopted,  or  had  any 
power  to  exclude  or  to  qualify.  They  may  therefore  show  by 
extrinsic  evidence  what  the  agreement  between  the  original 
parties,  which  purports  to  be  expressed  by  the  written  contract, 


(a)  Goblet  V.  Beecliey,  3  Sim.  24  ;  Wig- 
ram  on  Wills,  Appendix,  No.  1  ;  Masters 
i;.  Masters,  1  P.  Wnis.  4:^5  ;  Norniiiu  r. 
Morrell,  4  Vcs.  769  ;  Sliore  v.  Wilson,  9 
Clarlc  &  F.  511  ;  Cal.ai-a  v.  Seeucr,  17 
Penn.  St.  514.  The  conrt  may  always  in- 
form itself  l)y  means  of  boolis  and  treatises 
as  to  the  meaning  of  the  terms  used  in  an 
instrument,  especially  where  that  instru- 
ment is  ancient,  or  uses  scientiflo  terms. 
Per  Tiiidul,  C.  J.,  in  Siiore  v.  Wilson,  9 
Clark  &  F.  568  ;  per  J^i/re,  C.  B.,  in  At- 
torney-General V.  Plate  Glass  Co.  1  Aust. 
39,  44. 

(6)  In  Armstrong  v.  Burrows,  6  Watts, 
266,  where  the  only  matter  in  dispute  was 
as  to  the  date  of  a  receipt  given  by  the 
plaintiff,  the  date  being  illegible,  the  court 
upon  tlio  trial  assumed  an  exclusive  right 
to  decipher  the  instrument,  and  to  deter- 
mine the  date,  upon  the  evidence  given. 
Upon  error,  GibAun,  C.  J.,  in  reversing 
the  judgment  of  the  court  below,  said  : 
"That  the  court  assumed  an  exclusive 
right  to  decipher  the  contested  letters  is 
both  true  and  fatal.  It  doubtless  belongs 
to  it  to  interpret  the  meaning  of  written 
words  ;  but  this  extends  not  to  the  letters, 
for  to  interpret  and  to  decipher  are  differ- 
ent things.     A  writing  is  read  before  it  is 


expounded,  and  the  ascertainment  of  the 
words  is  finished  before  the  business  of 
exposition  begins.  If  the  reading  of  the 
judge  were  not  matter  of  fact,  witnesses 
would  not  be  heard  in  contradiction  of  it; 
and  tiiongh  he  is  supposed  to  have  jiecu- 
liar  skill  in  the  meaning  and  construction 
of  lanunage,  neither  his  business  nor  learn- 
ing is  snp|iuscd  to  give  him  a  superior 
knowledge  of  ligures  or  letters.  His  right 
to  interpret  a  paper  written  in  Coptic 
characters  would  be  the  same  that  it  is 
to  interpret  an  Ijuglish  wi-iting ;  vet  the 
woi'ds  would  be  approached  only  through 
a  translation.  The  jury  were,  therefore, 
notonly  legally  competent  to  read  the  dis- 
puted word,  but  bound  to  ascertain  what  it 
was  meant  to  represent."  See  Cabargn 
!;.  Sceger,  17  Pcun.  St.  514;  Jackson  i-. 
Ransom,  18  Johns.  107  ;  Sheldon  v.  Ben- 
ham,  4  Hill,  129 ;  Dana  v.  Fiedler,  2 
Kern.  440.  In  Ileraon  u.  Ilayward,  2  A. 
&  E.  666,  it  is  said,  that  a  question  aiising 
at  Nisi  Prius,  Ijcfuie  Lord  Deninan,  from 
the  ubscnrity  of  the  handwriting,  what 
the  wo)ds  of  a  written  instrument  pro- 
duced in  evidence  really  were,  his  lord- 
ship decided  the  question  himself,  aud 
refused  to  have  it  put  to  the  jury. 
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really  was,  so  far  as  this  is  necessary  to  establish  their  actual 
rights,  and  to  do  full  justice  between  them,  (c)  A  simple  illus- 
tration of  this  may  be  found  in  the  rule,  that  if  the  two  prom- 
isors of  a  note  are  sued,  neither  can  defend  by  proving  that  the 
one  signed  only  as  surety,  and  that  the  other  was  the  principal. 
But  if  one  of  them  pays  the  note  and  sues  the  other  for  contri- 
bution, the  defendant  may  show  in  bar  to  the  action  that  he 
signed  only  as  surety  for  the  plaintiff. 

The  rule  in  relation  to  extrinsic  evidence  prohibits  the  admis- 
sion of  oral  testimony  "  to  contradict  or  vary  "  the  terms  of  a 
valid  written  contract,  (d)  Therefore,  there  is  nothing  in  this 
rule  to  prevent  the  inti'oduction  of  such  testimony  for  the  pur- 
pose of  explaining  the  contract.  But  here  a  distinction  is  taken, 
which,  if  it  did  not  originate  with  Lord  Bacon,  was  first  clearly 
stated  by  him  ;  it  is  the  distinction  between  a  patent  ambiguity 
and  a  latent  ambiguity,  (e) 


(c)  Rex  V.  Scammonden,  3  T.  R.  474 ; 
Rex  V.  Laindon,  8  T.  R.  379 ;  Taylor  y. 
Baldwin,  10  Barb.  582  ;  Krider  v.  Laf- 
ferty,  1  Whart.  303.  The  parties  to  an  in- 
strument may  show  the  true  character  of 
the  transaction  between  them  in  contro- 
versies with  strangers.  Strader  a.  Lam- 
beth, 7  B.  Mon.  589;  Reynolds  v.  Mag- 
ness,  2  Ired.  26  ;  Venable  v.  Thompson, 
11  Ala.  147. 

(d)  Hudson  v.  Clementson,  18  C.  B. 
213,36  Eng.  L.  &Eq.  332. 

(e)  The  rule  as  to  latent  and  patent  am- 
biguities has  been  regarded  as  furnishing  a 
decisive  test  by  which  to  determine  in  all 
cases  whether  extrinsic  evidence  is  admis- 
sible to  aid  in  the  interpretation  and  con- 
struction of  a  written  instrument.  It  has 
been  looked  upon  as  covering  the  whole 
ground  of  the  admission  of  extrinsic  evi- 
dence, and  the  confusion  which  has  ex- 
isted upon  this  subject  is  attributable  in  a 
great  degree  to  the  loose  and  uncertain 
meanings  attached  to  the  terms  latent  and 
patent  ambiguities.  The  term  ambiguity 
itself,  which  properly  means  the  having 
two  meanings,  is  misapplied  when  used 
to  comprehend  all  doubts  and  uncertain- 
ties in  respect  to  the  meaning  of  written 
instruments.  As  the  term  patent  has  been 
understood,  it  is  not  true,  that  a  patent 
ambiguity  is  unexplainable  by  extrinsic 
evidence.  Where  words  are,  in  the  truest 
sense  of  the  term,  ambiguous,  that  is,  have 


doable  meanings,  not  simply  double  appli- 
cations, as  mere  names,  the  uncertainty  is 
inherent  in  the  word,  and  is  of  course  ne- 
cessarily pa(enf.  Thus  tlie  word  "  freight," 
as  it  was  remarked  by  Mr-  Justice  Story, 
in  Peisch  D.Dickson,  1  Mason,  10,  is  sus- 
ceptible of  two  meanings,  and  it  might  be 
doubtful  on  the  face  of  an  instrument 
whether  it  refen'ed  to  goods  on  board  a 
ship,  or  to  an  interest  in  its  earnings. 
There  can  be  no  doubt  that  in  such  a  case 
extrinsic  evidence  of  the  circumstances 
under  which  the  instrument  was  made 
would  be  admissible  to  remove  the  doubt 
or  uncertainty.  See  also,  as  to  the  mean- 
ing of  the  word  "  port,"  De  Longuemcre 
V.  N.  T.  Fire  Ins.  Co.  10  Johns.  120.  So 
although  a  devise  or  grant  to  "  one  of  the 
sons  of  A,"  he  having  several  sons,  would 
be  void  for  uncertainty  (Altham's  case, 
8  Rep.  155  a),  yet  there  is  no  reason  why 
a  devise  "  to  one  of  the  sons  of  A,"  he 
being  dead,  and  having  only  one  son, 
would  not  be  good.  Wigram  on  Wills, 
sec.  79.  Here  a  patent  ambiguity  would 
be  removed  by  evidence  of  extrinsic  facts. 
In  Price  v.  Page,  4  Ves.  679,  there  was  a 

legacy  to Price,  the  son  of 

Price.  The  plaintiff  was  the  only  claim- 
ant. He  was  a  son  of  a  niece  of  the  tes- 
tator, the  only  relation  of  the  name  of 
Price,  and  lived  upon  terms  of  intimacy 
with  the  testator.  He  was  held  entitled. 
—  The  rule  that  no  evidence  is  admissible 
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"  There  be  two  sorts  of  ambiguities  of  words ;    the  one  is 
ambiguUas  patens,  and  the  other  latens.     Patens  is  that  which 


to  remove  a  patent  ambiguity  Avonld  be 
strictly  correct,  if  by  patent  ambirjtiili/  wc 
mean  that  state  of  uncertainty  Avhich  ex- 
ists where  it  is  perfectly  clear  from  the 
face  of  the  instrument  to  be  constnicd, 
either  that  no  certam  sulijcct  has  been 
selected,  upon  which  the  instrument  can 
operate  or  take  effect,  or  that  no  certain 
person  or  persons  have  been  selected  to 
bo  benefited  or  affected  by  the  instrument, 
or  that  no  certain  purpose  has  been  indi- 
cated in  respect  to  the  subjects  or  objects. 
Thus,  a  devise  to  "tw^enty  of  tlie  poorest 
of  the  testator's  kindred,"  is  void  for  un- 
certainty. Webb's  case,  1  Eol.  Abr.  609. 
So  a  bequest  of  ''  some  of  my  best  linen." 
Peck  V.  Halsey,  2  P.  Wms.  .387.  So  also, 
a  devise  to  this  effect :  "  I  request  a  hand- 
some f;ratuity  to  be  given  to  each  of  my 
executoi-s."  Jubber  v.  Jabber,  9  Sim. 
503.  So  a  devise  to  the  "  best  men  of 
the  White  Towers."  Year-Book,  -19  Ed. 
3.  cited  in  Winter  v.  Perratt,  9  Clark  & 
F.  688.  So  a  bequest  of  a  legacy  to  he 
distributed  "among  the  real  distressed 
private  poor  of  Talbot  county,"  there 
being  no  discretion  given  to  the  executors. 
Trippe  ".  Frazier,  4  Harris  &  J.  446.  The 
same  woukl  be  true  of  a  bequest,  "  to  be 
applied  towards  feeding,  clothing,''  &c., 
the  poor  children  of  C.  county,  which  at- 
tend the  poor  or  charity  school  established 
at  H.,  in  said  county.  Dashiell  v.  Attor- 
ney-General, 6  Harris  &  J.  1.  See  al.so, 
Dashiel  •.'.  Attorney-General,  5  Harris  & 
J.  392;  Beal  v.  Wyman,  Styles,  240; 
Jackson  v.  Craig,  Knight  Bruce,  V.  C,  3 
Eng.  L.  &  Eq.  173  ;  ISaker  v.  Newton,  2 
Beav.  112;  Fowler  w.  Garlike,  1  Kuss.  & 
M.  232;  Attorney-General  v.  Sibthorp, 
2  Russ.  &  M.  107  ;  Mason  v.  Robinson,  2 
Simons  &  S.  295  ;  Winter  v.  Perratt,  9 
Clark  &  F.  606  ;  Doc  v.  Carew,  2  Q.  B. 
317  ;  "Wcathcrhead's  lessee  v.  Baskerville, 
11  How.  329.  In  very  few  cases,  how- 
ever, will  it  bo  iicrfcctly  clear  upon  the 
face  of  the  instrument,  that  thaintent  is  .so 
uncertain,  that  no  evidence  of  extrinsic 
facts  can  make  it  certain.  —  The  term 
"latent  aml)iguity"  is  used  very  loosely 
to  mean  any  doubt  or  uncertainty  raised 
by  extiinsic  evidence,  and  very  frequently 
there  is  u,  failure  to  distinguish  between 
cases  where  a  description  is  equally  ap- 
plicable to  either  one  of  two  or  more  per- 
sons, or  of  two  or  more  things,  and  the 
other  cases  in  which  a  doubt  is  raised  by 


extrinsic  facts,  such  as  cases  of  defective 
and  inaccurate  description.  This  distinc- 
tion is  of  great  consequence,  especially  in 
reference  to  the  kind  of  evidence  admis- 
sible to  remove  the  doubt  or  uncertainty, 
for  it  is  only  in  the  ease  of  the  double  ap- 
plication of  words  of  description  that  evi- 
dence of  intention  direct  is  admissible  to 
remove  the  uncertainty.  It  may  be  shown 
which  of  two  or  more  persons  or  things 
was  iiilended  by  a  description  equally  ap- 
plicable to  all.  Altham's  case,  8  Rep. 
155  a;  Jones  v.  Newman,  1  W.  Bl.  60 
Doe  V.  Morgan,  1  Cromp.  &  M.  235; 
Doe  V.  Allen,  12  A.  &  E.  451  ;  Osbom 
V.  Wise,  7  C.  &  P.  761  ;  Blundell  v.  Glad- 
stone, 3  McN.  &  G.  692,  12  Eng.  L.  & 
Eq.  52;  Careless  v.  Careless,  19  Ves. 
601 ;  Carruthors  v.  Sheddon,  6  Taunt. 
14  ;  Waterman  v.  Johnson,  13  Pick.  261. 
But  see  as  to  latent  ambiguity,  in  case  of 
sheriffs'  sales,  Mason  v.  White,  1 1  Barb. 
174.  In  Doe  d.  Gord  v.  Needs,  2  M.  & 
AV.  129,  the  law  with  respect  to  the  ad- 
mission of  extrinsic  evidence,  in  the  case 
of  latent  ambiguities,  is  laid  down  with 
great  clearness  by  Purke,  B.  The  testa- 
tor in  that  case  devised  a  house  to  George 
Gord,  the  son  of  George  Gord;  anotliei 
to  (leon/e  Gord,  tlie  son  of  GojrI.  He  also 
bcqueatiied  a  legacy  to  George  Gord, 
the  son  of  John  Gord.  The  question 
was,  whether  evidence  was  admissible  to 
show  that  the  testator  intended  that  the 
house  devised  to  "  George  Gord,  the  son 
of  Gord,"  should  go  to  George  the  son  of 
Georuc  Gord.  Parke,  B.,  said,  "  If,  upon 
the  faf-e  of  the  devise,  it  had  been  uncer- 
tain whether  the  devisor  had  selected  a 
particular  object  of  his  bounty,  no  evi- 
dence would  have  been  admissible  to 
prove  that  he  intended  a  gift  to  a  certain 
individual;  such  would  have  been  a  case 
of  anibi(/ui(as  patens,  within  the  meaning 
of  Lord  Bacon's  rule,  which  ambiguity 
could  not  be  holpen  by  averment ;  tor  to 
allow  such  evidence  would  be,  with  re- 
spect to  that  subject,  to  cause  a  parol  will 
to  operate  as  a  written  one,  or,  adopting 
the  language  of  Lord  Bacon,  'to  make 
that  pass  without  writing  which  the  law 
appointeth  shall  not  pass  but  by  writ- 
ing.' But  here  on  the  face  of  the  devise 
no  such  doubt  arises.  There  is  no  blank 
before  the  name  of  Gord  the  father,  which 
might  have  occasioned  a  doubt  whether 
the  devisor  had  finally  fixed  on   any  car- 
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appears  to  be  ambiguous  upon  the  deed  or  instrument ;  latens 
is  that  which  seemeth  certain,  and  without  ambiguity,  for  any 
thing  that  appeareth  upon  the  deed  or  instrument ;  but  there  is 


tain  person  in  his  mind.  The  devisor  has 
clearly  selected  a  particular  individual  as 
the  devisee.  Let  us  then  consider  wliat 
would  have  been  the  case  if  there  had 
been  no  mention  in  the  will  of  any  oilier 
George  Gord,  the  son  oi'  a  Gord ;  on  tliat 
supposition  there  is  no  doubt,  upon  the 
authorities,  but  that  evidence  of  tlie  testa- 
tor's intention,  as  proved  by  his  declara- 
tions, would  have  been  admissible.  Upon 
the  proof  of  extrinsic  facts,  which  is 
always  allowed,  in  order  to  enable  the 
court  to  place  itself  in  the  situation  of  the 
devisor,  and  to  construe  his  will,  it  would 
have  appeared  that  there  were  at  the  date 
of  the  will  two  persons,  to  each  of  whom 
the  description  would  be  equally  applica- 
ble. This  clearly  resembles  the  case  put 
by  Lord  Bacon  of  a  latent  ambiguity,  as 
where  one  grants  his  manor  of  S.  to  J.  F. 
and  his  heirs,  and  the  truth  is  that  ho  has 
the  manors  both  of  North  S.  and  South 
S. ;  in  which  case  Lord  Bacon  says,  '  it 
shall  be  holpen  by  averment  whether  of 
them  was  that  wliich  the  party  intended 
to  pass.'  The  case  is  also  exactly  like 
that  mentioned  by  Lord  Coke  in  Altham's 
case,  S  Rep.  155  a  ;  'if  A  levies  a  fine  to 
William,  his  son,  and  A  has  two  sons 
named  William,  the  averment  that  it  was 
his  intent  to  levy  the  fine  to  the  younf^or  is 
good,  and  stands  well  with  the  words  of  the 
^fine,'  Another  case  is  put  in  Counden  f\ 
Gierke,  Hob.  32,  which  is  in  point ;  '  if 
one  devise  to  his  son  John,  whore  he  has 
two  sons  of  that  name,'  and  the  same  vulc 
was  acted  upon  in  the  recent  case  of  Doe 
V.  Morgan,  1  Cromp.  &  M.  235.  The 
characteristic  of  all  tliese  cases  is,  that  the 
words  of  the  will  do  describe  the  object  or 
subject  intended  ;  and  the  evidence  of  tiie 
declarations  of  the  testator  has  not  the 
effect  of  varying  the  instrument  in  any 
way  whatever ;  it  only  enables  the  court 
to  reject  one  of  the  subjects  or  objects  to 
which  tlie  description  in  the  will  applies ; 
and  to  determine  which  of  the  two  the  tes- 
tator understood  to  be  signified  by  the 
description  wliich  he  used  in  the  will. 
.  .  .  .  There  would  have  been  no 
doubt  whatever  of  the  admissibility  of 
evidence  of  the  devisor's  intention,  if  the 
devise  to  '  George,  the  son  of  Gord,'  had 
stood  alone,  and  no  mention  had  been 
made  in  the  will  of  George,  the  son  of 


John  Gord,  and  George,  the  son  of  Oeorye 
Gord.  But  does  the  circumstance  that 
there  are  two  persons  named  in  the  will, 
each  answering  the  description  of  '  George, 
the  son  of  Gord,'  prevent  the  application 
of  this  rule  %  We  are  of  opinion  that  it 
does  not.  In  truth,  the  mention  of  per- 
sons by  those  descriptions  in  other  parts 
of  the  will  has  no  more  effect,  for  this 
purpose,  than  proof  by  extrinsic  evidence 
of  the  existence  of  such  persons,  and  that 
they  were  known  to  the  devisor,  would 
have  had ;  it  shows  that  there  were  two 
persons,  to  either  of  whom  the  description 
in  question  would  be  applicable,  and  that 
such  two  persons  were  both  kno\vn ;  and 
the  present  case  really  amounts  to  no 
more  than  this,  that  the  person  to  whom 
the  imperfect  description  appears  on  the 
parol  evidence  to  apply,  is  described  in 
other  parts  of  the  same  will  by  a  more 
full  and  perfect  description,  which  excludes 
any  otlier  olyect  than  himself."  Evidence 
of  intention  may  be  admitted,  where  there 
are  two  persons  of  the  same  name,  father 
and  son,  althoui;h  the  son  has  the  addi- 
tion of  jun'r  to  liis  name.  Coit  v.  Stark- 
weather, 8  Conn.  289.  See  Doe  v.  West- 
lake,  4  B.  &  Aid.  57.  If  in  cases  of 
latent  ambiguity  the  intent  of  the  parties 
is  not  ascertained,  the  instrument  is  void 
for  uncertainty.  Richardson  v.  Watson, 
4  B.  &  Ad.  787  ;  Cheyney's  case,  .'5  Rep. 
68  b.  Jluch  will  be  gained  in  point  of 
accuracy,  it  is  conceived,  by  restricting 
the  term  latent  anibiguitij  to  the  ease  where 
words  of  description  have  a  double  appli- 
cation. Indeed,  it  is  so  restricted  by 
Alderson,  B.,  in  Smith  «.  Jeffrycs,  15  M. 
&  W.  562.  If  the  term  is  so  restricted,  we 
then  have  the  cases  of  latent  ambiguities 
proper,  in  which  alone  evidence  of  inten- 
tion direct  is  admissible.  All  other  uncer- 
tainties, whether  patent  or  latent,  in  the 
ordinary  sense  of  those  terms,  must  be 
removed  by  the  same  kind  of  evidence, 
namely,  by  placing  the  court  which  is  to 
construe  an  instrument  as  nearly  as  pos- 
sible in  the  situation  of  the  author  of,  or 
parties  to,  such  instrument.  The  rule  of 
patent  and  latent  ambiguities,  then,  falls 
to  the  ground,  as  furuisliing  a  decisive 
tost  by  which  to  determine  in  all  cases 
whether  evidence  may  be  admitted  to  ex- 
plain a  written  instrument 


560  THE  LAW  OE  CONTRACTS.  [PART  II. 

some  collateral  matter  out  of  the  deed  that  breedeth  the  ambi- 
guity. Ambiguitas  patens  is  never  holpen  by  averment,  and  the 
reason  is,  because  the  law  will  not  couple  and  mingle  matter  of 
specialty,  which  is  of  the  higher  account  with  matter  of  aver- 
ment, which  is  of  inferior  account  in  law;  for  that  were  to 
make  all  deeds  hollow,  and  subject  to  averments,  and  so,  in 
effect,  that  to  pass  without  deed,  which  the  law  appointeth 
shall  not  pass  but  by  deed.  Therefore,  if  a  man  give  land  to 
J.  D.  et  J.  S.  et  hceredibus,  and  do  not  limit  to  whether  of  their 
heirs,  it  shall  not  be  supplied  by  averment  to  whether  of  them 
the  intention  was  the  inheritance  should  be  limited.  But  if  it 
be  ambiguitas  latens,  then  otherwise  it  is  :  as  if  I  grant  my 
manor  of  S.  to  J.  F.  and  his  heirs,  here  appeareth  no  ambiguity 
at  aU;  but  if  the  truth  be,  that  I  have  the  manors  both  of 
South  S.  and  North  S.,  this  ambiguity  is  matter  in  fact ;  and 
therefore,  it  shall  be  holpen  by  averment,  whether  of  them  was 
that  the  party  intended  should  pass."  (/) 

The  rules  of  Lord  Bacon  rest  entirely  upon  the  principle  that 
the  law  wiU  not  make,  nor  permit  to  be  made,  for  parties,  a 
contract  other  than  that  which  they  have  made  for  themselves. 
They  can  have  no  other  basis  than  this  ;  and  so  far  as  they 
carry  this  principle  into  effect  they  are  good  rules,  and  no  fur- 
ther. For  it  is  this  principle  which  underlies  the  whole  law  of 
construction,  and  originates  and  measures  the  value  of  aU  its 
rules.  Thus,  if  a  contract  be  intelligible,  and  evidence  shows 
an  uncertainty,  not  in  the  contract,  but  in  its  subject-matter  or  its 
application,  other  evidence  which  wiU  remove  this  uncertainty 
is  admissible,  (g)     But  if  a  conti-act  is  not  certainly  intelligible 

(/)  Bac.  Max.  Eeg.  23.  524,  per  Parke,  J. ;   Doe  d.  Hiscocks  v. 

(g)  "  For  the  purpose  of  applying  the  Hiscocks,    5   M.   &   W.   367,    per    Lord 

instrument  to  tlie  facts,  and  determining  Ahinger;   Hildebrand  v.  Fogle,  20  Ohio, 

what  passes  by  it,  and  who  take  an  inter-  147  ;  Hasbrook  v.  Paddock,  1  Barb.  635 ; 

est  under  it,  every  material  fact  that  will  Simpson    v.   Henderson,   Moody    &    M. 

enable  the  court  to  identify  the  person  or  300 ;  Wood   v.   Lee,   5   T.  B.   Mon.   50, 

thing  mentioned  in  the  instrument,   and  59  ;    Hitchin   v.    Groom,    5    C.   B.    515. 

to  place  the  court,  whose  province  it  is  to  "  Where  there  is  a  gift  of  the  testator's 

declare  the  meaning  of  the  words  of  the  stock,  that  is  ambiguous,  it  has  different 

instrument  as  near  as  may  be  in  the  situa-  meanings  when  used  by  a  farmer  and  a 

tion  of  the  parties  to  it,  is  admissible   in  merchant.     So  with  a  bequest  of  jewels  ; 

evidence."     Per  Parke,  B.,  in  Shore   u.  if  by  a  nobleman,  it  would  pass  all ;  but 

Wilson,  9  Clark  &  F.  566.     See  Guy  v.  if  by  a  jeweller,  it  would  not  pass  those 

Sharp,  1  Mylne  &  K.  589,  602,  per  Lord  that  he  had  in  his  shop.     Thus  the  same 

Brougham ;  Doe  v.  Martin,  1  Nev.  &  Man.  expression  may  vary  in  meaning  accord- 
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by  itself,  it  may  be  said  that  evidence  which  makes  it  so 
must  make  a  new  contract ;  for  one  that  is  intelligible  cannot 
be  the  same  with  one  that  is  unintelligible :  and  therefore  the 
evidence  is  not  admissible.  But  this  argument  must  not  be 
carried  too  far,  for  it  is  not  always  applicable  without  much 
qualification.  What  indeed  is  the  meaning  of  uncertainty? 
If  words  of  a  foreign  language  are  used,  the  contract  is  uncer- 
tain until  they  are  interpreted ;  if  words  which  are  merely  tech- 
nical, then  it  is  uncertain  until  experts  have  given  their  mean- 
ing; if  words  which  are  applicable  to  two  or  three  different 
things  or  persons,  then  it  is  uncertain  until  the  one  thing  or  per- 
son is  clearly  pointed  out.  Now,  where  does  the  law  stop  in 
this  endeavor  "to  remove  uncertainty  ?  "We  answer,  not  until  it 
is  found  that  the  contract  must  be  set  aside,  and  another  one 
substituted,  before  certainty  can  be  attained.  In  other  words, 
if  the  contract  which  the  parties  have  made  is  incurably  uncer- 
tain, the  law  will  not  or  rather  cannot  enforce  it ;  and  will  not, 
on  the  pretence  of  enforcing  it,  set  up  a  different  but  valid  one 
in  its  stead.  It  wiU  only  declare  such  a  supposed  contract  no 
contract  at  all ;  and  will  leave  the  parties  to  the  mutual  rights 
and  obligations  which  may  then  exist  between  them.  But  on 
the  other  hand,  the  law  will  not  pronounce  a  contract  incurably 
uncertain,  and  therefore  null,  until  it  has  cast  upon  it  all  the 
light  to  be  gathered,  either  from  a  collution  of  all  the  words 
used,  or  firom  all  contemporaneous  facts  which  extrinsic  testi- 

ing  to  the  circumstances  of  the  testator."  to  which  it  is  certain  the  language  of  the 
Per  Plumer,  M.  R.,  in  Colpoy^  v.  Col-  will  refers.  It  may  be  true,  that  without 
poys,  Jacob,  464.  See  also,  Kelley  v.  such  evidence,  the  precise  meaning  of  the 
Powlet,  Ambl.  605,  610.  The  remarks  words  conld  not  be  determined ;  but  it  is 
of  Sir  James  Wigram  upon  this  point,  al-  still  the  will  which  expresses  and  ascer- 
though  made  with  reference  to  wills,  ap-  tains  the  intention  ascribed  to  the  testator. 
ply  equally  to  all  instruments  to  be  con-  A  page  of  history  (to  use  a  familiar  illus- 
strued.  "  It  must  always  be  remembered,"  tration)  may  not  be  intelligible  till  some  col- 
says  he,  "  that  the  words  of  a  testator,  lateral  extrinsic  circumstances  are  known 
like  those  of  every  other  person,  tacitly  to  the  reader.  No  one,  however,  would 
refer  to  the  circumstances  by  which  at  imagine  that  he  was  acquiring  a  knowl- 
the  time  of  expressing  himself  he  is  sur-  edge  of  the  writer's  meaning,  from  any 
rounded.  If,  therefore,  when  the  circum-  other  source  than  the  page  he  was  reading, 
stances  under  which  the  testator  made  his  because,  in  order  to  make  that  page  intel- 
will  are  known,  the  words  of  the  will  do  ligible,  he  required  to  be  informed  to  what 
BufBciently  express  the  intention  ascribed  country  the  writer  belonged,  or  to  be  fur- 
to  liim,  the  strict  limits  of  exposition  can-  nishod  with  a  map  of  the  country  about 
not  be  transgressed,  because  the  court,  in  which  he  was  reading."  Wigram  on 
aid  of  the  construction  of  the  mil,  refers  "Wills,  sec.  76. 
to  those  extrinsic  collateral  circumstances 

VOL.  11.  36 
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mony  establishes.  (A)  If  these  make  the  intention  and  mean- 
ing of  the  parties  certain,  it  may  still  be  an  intention  which  the 
•words  cannot  be  made  to  express  by  any  fair  rendering.  In 
this  case  also  the  contract  is  null,  for  it  is  the  words  and  not  the 
intention  without  the  words  that  must  prevail.  But  if,  when  the 
intention  is  thus  ascertained,  it  is  found  that  the  words  wiU 
fairly  bear  a  construction  which  makes  them  express  this 
intention,  then  the  words  will  be  so  construed,  and  the  contract, 
in  this  sense  or  with  this  interpretation,  will  be  enforced,  as  the 
contract  which  the  parties  have  made. 

The  distinction  and  the  rules  of  Lord  Bacon  are  therefore 
less  regarded  of  late  than  they  were  formerly,  {i)  They  are 
intended  to  enable  the  court  to  distinguish  between  cases  of 
curable  and  those  of  incurable  uncertainty ;  to  carry  the  aid  of 


(h)  Among  the  material  facts  necessary 
to  be  known  by  the  com't,  in  order  that  it 
may  be  phaced  as  near  as  may  be  in  the 
position  of  the  parties  to  any  instrument, 
is  the  knowkdiji'  or  ifjnorance  of  tliose  par- 
ties as  to  certain  facts  necessarilj'  involved 
in  the  application  of  tlie  instrument  to  the 
persons  or  things  described  in  it.  Thus, 
in  Doe  v.  Beynon,  12  A.  &  E.  431,  there 
was  a  devise  to  Maiy  B.,  with  remainder 
to  "her  three  daughters,  M'iri/,  Elisabeth, 
and  Ann."  At  the  date  of  the  will,  Mary 
B.  had  two  legitimate  daughters,  Mary 
and  Ann,  living,  and  one  illegitimate, 
named  Elizabeth.  It  was  held,  that  evi- 
dence was  admissible  to  show  that  Mary  B. 
formerly  hail  a  legitimate  daughter  named 
Elizabeth,  who  died  some  years  before  the 
date  of  the  will,  and  that  the  testator  did 
not  know  of  her  tlcath,  or  of  the  birth  of 
the  illegitimate  daughter.  See  also,  Pow- 
ell V.  Biddle,  2  Dall.  70  ;  Goodinge  v. 
Goodinge,  1  Ves.  Sen.  231 ;  Careless  u. 
Carckss,  19  Ves.  601  ;  Scanlan  v.  Wright, 
13  Pick.  523;  Brewster  v.  McCall,' l.'i 
Conn.  274,  296.  —  So  where  the  question 
is  one  purely  of  intention,  the  belief  of  the 
author  of  an  instrument,  as  to  facts  neces- 
sarily involved  in  it,  may  have  an  impor- 
tant bearing  upon  its  construction.  A 
testator  devised  his  farm  in  A.,  in  the  pos- 
session of  T.  H.,  to  T.  R.  He  had  two 
farms  in  A.,  both  of  which  were  in  the 
possession  of  T.  H.,  but  at  different  rents. 
On  a  question  being  raised  which  of  these 
two  farms  the  testator  intended  to  give  to 
T.  R.,  held,  that  the  devise  must  be  taken 


to  have  been  made  to  T.  R.,  for  his  per- 
sonal advantage  and  not  upon  trust ;  and 
if  therefore  it  could  be  ascertained  that 
one  of  the  farms  was  subject  to  a  trust,  or 
that  the  testator  supposed  it  to  be  so,  it 
must  then  be  inferred  that  such  farm  was 
not  the  one  intended  to  be  devised,  but 
that  the  other  was  the  one  referred  to  by 
the  testator.  Lord  Si.  Leonards  said  : 
"  The  only  question  which  is  absolutely 
necessary  to  be  decided  is  this,  not  wheth- 
er the  testator  really  held  those  estates,  or 
one  of  them,  on  any  valid  trusts,  but 
rather  what  ho  considered  and  understood 
to  be  his  interest,  that  is,  whether  he  sup- 
posed that  he  held  them,  or  one  of  them, 
on  any  trust,  or  treated,  or  intended  to 
treat,  or  to  have  them  or  one  of  them 
treated,  as  if  so  held  in  trust.  If  he  sup- 
posed that  he  held  one  of  them  in  trust, 
or  treated  it  as  if  so  held  and  intended 
that  it  should  be  considered  and  treated 
as  so  held,  and  if  it  does  not  appear 
that  he  held,  or  supposed  that  he  held,  the 
other  of  them  on  any  trust,  it  seems  to 
me  that  the  one  which  he  supposed  to  be 
held  on  any  trust,  or  treated  as  if  so  held, 
cannot  be  regarded  as  intended  to  be  the 
subject  of  the  devise  to  Mr.  Robinson, 
and  consequently  the  other  estate  may  be 
deemed  to  be  tlio  one  referred  to  in  that 
devise."  Blundell  v.  Gladstone,  3  McN. 
&  G.  692,  12  Eng.  L.  &  Eq.  .52.  See 
also,  Quincey  v.  Quincey,  11  Jurist,  HI ; 
Connolly  v.  Pardon,  1  Paige,  291 ;  Baker 
V.  Baker,  2  Ves.  107. 

(i)  See  ante,  p.  557,  note  (e). 
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evidence  as  far  as  it  can  go  without  making  for  the  parties  what  • 
they  did  not  make  for  themselves,  and  to  stop  there.  And  it  is 
found  that  it  is  sometimes  of  doubtful  utility  to  refer  to  these 
rules  in  the  endeavor  to  ascertain  the  meaning  of  a  contract, 
rather  than  to  the  simpler  rule,  that  evidence  may  explain  but 
cannot  contradict  written  language.  This  last  rule  limits  aU 
explanation  to  cases  of  uncertainty,  because  where  the  meaning 
is  plain  and  unquestionable,  another  meaning  is  not  that  which 
the  parties  have  agreed  to  express.  Thus,  if  a  blank  be  left  in 
an  instrument,  or  a  word  or  phrase  of  importance  omitted  by 
mistake,  the  omission  may  be  supplied,  if  the  instrument  con- 
tains the  means  of  supplying  it  with  certainty,  otherwise  not, 
because  the  parties  in  such  a  case  have  not  made  the  instru- 
ment ;  and  the  law  would  make  it,  and  not  the  parties,  if  it 
undertook  to  supply  by  presumption  an  omitted  word  necessary 
to  its  legal  existence.  And  if  it  permitted  this  to  be  supplied 
by  parol  testimony,  it  would  be  this  testimony,  and  not  a  writ- 
ten instrument,  which  proved  the  property  or  determined  the 
rights  and  obligation  of  the  parties,  (j)  But  this  rule  permits 
aU  fair  and  reasonable  explanation  of  actual  uncertainty.  Thus, 
if  a  guaranty  be  given,  beginning,  "In  consideration  of  your 
having  this  day  advanced "  money,  &c.,  which  guaranty  is 
invalid  if  in  fact  for  a  past  or  executed  consideration,  evidence 
should  be  received  to  show  that  in  point  of  fact  the  advancing 
of  the  money  and  the  giving  of  the  guaranty  were  simultaneous 
acts.  (A;) 

It  is  not  easy  to  lay  down  rules  which  wiU  assist  in  deter- 
mining these  difficult  questions,  and  not  be  themselves  open  to 

{j)  Miller   v.    Travers,    8   Bing.   244  ;  uous,  in  such  a  manner  as  not  to  contra- 

Saunderson  v.  Piper,  5  Bing.  (N.  C.),  425 ;  diet  it,  you  arc  at  liberty  to  do  so."     And 

Baylis  y.  Attorney-General,  2  Atk.  239;  the  other  judges  use  similar  language.  See 

Castledon  v.  Turner,  3  Atk.  257  ;  Hunt  v.  also.  Butcher  v.  Steuart,  11  M.  &  W.  857, 

Hort,  3  Bro.  C.  C.  311.  where,  "in  consideration  of  your  having' 

(it)  Goldshede  i>.   Swan,!  Exch.  154.  released,"  was  held  to  have  a  prospective 

In  this   case,  Pigott,  of   counsel   for  the  and  conditional  meaning,  by  the  help  of 

defendant,  insisted  upon  the  rule  that  parol  extrinsic  evidence.    And  see  ColbOurn  w. 

evidence  is  not  admissible  to  vary  the  terms  Dawson,  10   G.  B.  765,  4  Eng.  L.  &  Eq. 

of  a  written  instrument.     But  Parke,  B.,  378;  Haigh  v.  Brooks,  10  A.   &  E.  309. 

interrupting    him,   said  :   "  You    cannot  In  Noonan  v.  Lee,  2  JBlack,  499,  the  rule 

vary  the  terms  of  a  written  instrument  by  is  stated,  that  parol  evidence  not  inconsist- 

parol  evidence  ;  that  is  a  regular  rule ;  but  ent  with  a  written  instrument,  is  admissi- 

if  you  can  construe  an  instrument  by  parol  ble  to  apply  such  instrument  to  its  subject, 
evidence,  where  that  instrument  is  ambig- 
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•much  question.  But  we  should  express  our  own  views  on  this 
subject  by  the  following  propositions. 

If  an  instrument  is  intelligible  and  certain  when  its  words 
are  taken  in  their  common  or  natural  sense,  all  its  words  shaU 
be  so  taken,  unless  something  in  the  instrument  itself  gives  to 
them,  distinctly,  a  peculiar  meaning,  and  with  this  meaning 
the  instrument  is  intelligible  and  certain  ;  and  in  that  case 
this  peculiar  meaning  shall  be  taken  as  the  meaning  of  the 
parties. 

If  the  meaning  of  the  instrument,  by  itself,  is  intelligible  and 
certain,  extrinsic  evidence  is  admissible  to  identify  its  subjects 
or  its  objects,  or  to  explain  its  recitals  or  its  promises,  so  far, 
and  only  so  far,  as  this  can  be  done  without  any  contradiction 
of,  or  any  departure  from,  the  meaning  which  is  given  by  a  fair 
and  rational  interpretation  of  the  words  actually  used. 

If  the  meaning  of  the  instrument,  by  itself,  is  aifected  with 
uncertainty,  the  intention  of  the  parties  may  be  ascertained  by 
extrinsic  testimony,  (l)  and  this  intention  wiU  be  taken  as  the 


(/)  See  ante,  p.  557,  n.  (e).  This  inten- 
tion, of  course,  is  to  be  ascertained,  in  all 
cases,  except  that  of  latent  ambiguitij  prop- 
er, by  a  development  of  the  circumstances 
under  which  the  instrument  was  made. 
It  cannot  be  ascertained  by  bringing  for- 
ward proof  of  declarations  or  conversations 
which  took  place  at  the  time  the  instru- 
ment was  made,  or  before,  or  afterwards. 
After  considerable  confusion,  caused  by 
some  anomalous  early  cases,  the  law  upon 
this  point,  especially  in  reference  to  wills, 
is  clearly  settled  in  England.  In  Beau- 
mont V.  Fell,  2  P.  Wms.  140,  it  was  per- 
mitted to  be  shown  that  Gertrude  Yardley 
was  the  person  intended  to  be  designated 
by  a  testator  by  the  name  of  Catherine 
Earnley  [see  the  case  stated  ante,  p.  550, 
n.  [d]].  In  Thomas  v.  Thomas,  6  T.  R. 
671,  there  was  a  devise  as  follows:  — 
"  Item.  I  devise  to  my  granddaughter, 
Mary  Thomas,  of  Llechloyd,  in  Merthyr 
parish,  &c."  The  testator  had  a  grand- 
daughter of  the  name  of  Elinor  Evans, 
living  at  the  place  mentioned  in  the  will, 
and  a  great-granddaughter,  Mary  Thomas, 
who  lived  at  a  place  some  miles  distant 
from  Merthyr  parish.  It  was  held  by  Lord 
Kenyan,  that  evidence  of  declarations  made 
by  the  testator  at  the  time  the  will  was 
made,  would  have  been  admissible  to  show 


whom  the  testator  meant  by  the  inaccurate 
description.  See  also,  Hampshire  v.  Peirce, 
2  Ves.  216;  Strode  o.  Russell,  2  Vern. 
623  ;  Price  !'.  Page,  4  Ves.  680 ;  Still 
u.  Hoste,  6  Madd.  &  G.  192;  Hodgson 
V.  Hodgson,  2  Vern.  593,  So  far  as  these 
cases  sanction  the  doctrine  that  evidence 
of  intention  is  admissible  in  cases  not  fall- 
ing under  the  rule  as  to  latent  amhiguity,  as 
defined  ante,  p.  557,  n.  (e),  they  are  over- 
ruled by  the  cases  of  Miller  v.  Travers,  8 
Bing.  244,  and  Doe  d.  Hiscoeks  v.  His- 
cocks,  5  M.  &  W.  363.  In  Miller  v. 
Travers,  there  was  a  devise  of  all  the  tes- 
tator's estates  in  the  county  of  Lhnerick 
and  city  of  Limerick.  At  the  time  of 
making  the  will,  the  testator  hnd  no  estate 
in  the  county  of  Limerick.  He  had  a  small 
estate  in  tlie  city  of  Limerick,  inadequate  to 
meet  the  charges  in  the  will,  and  consider- 
able estates  situate  in  the  county  of  Clare. 
It  was  held,  that  it  could  not  be  shown  by 
parol  evidence  that  the  words  "  county  of 
Limerick  "  were  inserted  by  mistake,  in- 
stead of  the  words  "  county  of  Clare ;  " 
and  that  the  testator  intended  to  devise  his 
estate  in  the  countv  of  Clare.  See  the 
very  able  review  of  'the  cases  by  Tindall, 
C.  J.  In  Doe  d.  Hiscoeks  v.  Hiscoeks,  a 
testator  devised  lands  to  his  son  John  His- 
cocks  for  life;  and  from  his  decease,  to  his 
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meaning  of  the  parties  expressed  in  the  instrument,  if  it  be  a 
meaning  which  may  be  distinctly  derived  from  a  lair  and  ra- 
tional interpretation  of  the  words  actually  used.     But  if  it  be 


grandson  John  Hiscocks,  eldest  son  of  the  said 
John  Hiseocks.  At  the  time  of  mailing  the 
will,  the  testator's  son  John  Hiscocks  had 
been  twice  married ;  by  his  first  wife  he 
had  one  son  Simon;  by  his  second  wife 
an  eldest  son  John,  and  other  younger 
children,  sons  and  daughters.  Held,  that 
evidence  of  the  instructions  given  by  the 
testator  for  his  will,  and  of  his  declara- 
tions, was  not  admissible  to  show  which 
of  these  two  grandsons  was  intended  by 
the  description  in  the  will.  Lord  Abinger, 
after  stating  the  facts,  and  noticing  the 
question  raised,  said :  "  It  must  be  ad- 
mitted that  it  is  not  possible  altogether  to 
reconcile  the  different  oases  that  have  been 
decided  on  this  subject ;  which  makes  it 
the  more  expedient  to  investigate  the  prin- 
ciples upon  which  any  evidence  to  explain 
the  will  of  a  testator  ought  to  be  received. 
The  object  in  all  cases  is  to  discover  the 
intention  of  the  testator.  The  first  and 
most  obvious  mode  of  doing  thfs  is  to  read 
his  will  as  he  has  written  it,  and  collect 
his  intention  from  his  words.  But  as  his 
words  refer  to  facts  and  circumstances  re- 
specting his  property  and  his  family,  and 
others  whom  he  names  or  describes  in  his 
will,  it  is  evident  that  the  meaning  and 
application  of  his  words  cannot  be  ascer- 
tained without  evidence  of  all  those  facts 
and  circumstances.  To  undei-stand  the 
meaning  of  any  writer,  we  must  first  be 
apprised  of  the  persons  and  circumstances 
that  are  the  subjects  of  his  allusions  or 
statements ;  and  if  these  are  not  fully  dis- 
closed in  his  work,  we  must  look  for  illus- 
tration to  the  history  of  the  times  in  which 
ha  wrote,  and  to  the  works  of  contempo- 
raneous authors.  All  the  facts  and  cu:- 
cumstances,  therefore,  respecting  persons 
or  property,  to  which  the  will  relates,  ai-e 
undoubtedly  legitunate,  and  often  neces- 
sary evidence,  to  enable  us  to  understand 
the  meaning  and  application  of  his  words. 
Again,  —  the  testator  may  have  habitually 
called  certain  persons  or  things  by  pecu- 
liar names,  by  which  they  were  not  com- 
monly known.  If  these  names  should 
occur  in  his  will,  tliey  could  only  be  ex- 
plained and  construed  by  the  aid  of  evi- 
dence to  show  the  sense  in  which  he  used 
them,  in  like  manner  as  if  his  will  were 
written  in  cipher,  or  in  a  foreign  language. 
The  habits  of  the  testator  in  these  particu- 
lars must  be  receivable  as  evidence  to  ex- 


plain the  meaning  of  his  will.  But  there 
is  another  mode  of  obtaining  the  intention 
of  the  testator,  which  is  by  evidence  of  his 
declarations  of  the  instructions  given  for 
his  will,  and  other  circumstances  of  the 
like  nature,  which  are  not  adduced  for  ex- 
plaining the  words  or  meaning  of  the  will, 
but  either  to  supply  some  deficiency,  or 
remove  some  obscurity,  or  to  give  some 
effect  to  expressions  that  are  unmeaning 
or  ambiguous.  Now,  there  is  but  one  case 
in  which  it  appears  to  us  that  this  sort  of 
evidence  of  intention  can  properly  be  ad- 
mitted, and  that  is,  where  the  meaning  of 
the  testator's  words  is  neither  ambiguous 
nor  obscure,  and  where  the  devise  is  on 
the  face  of  it  perfect  and  intelligible,  but 
from  some  of  the  circumstances  admitted 
in  proof,  an  ambiguity  arises  as  to  which 
of  the  two  or  more  things,  or  which  of  the 
two  or  more  persons  (eacli  answering  the 
words  in  the  will),  the  testator  intended  to 
express.  Thus,  if  a  testator  devise  his 
manor  of  S.  to  A.  B.,  and  has  two  manors 
of  North  S.  and  South  S.,  it  being  clear 
he  means  to  devise  one  only,  whereas  both 
are  equally  denoted  by  the  words  he  has 
used,  in  that  case  there  is  what  Lord  Ba- 
con calls  '  an  equivocation,'  i.  e.  the  words 
equally  apply  to  either  manor,  and  evi- 
dence of  previous  intention  may  be  re- 
ceived to  solve  this  latent  ambiguity ;  for 
the  intention  shows  what  he  meant  to  do  ; 
and  when  you  know  that,  you  immediate- 
ly perceive  that  he  has  done  it  by  the  gen- 
eral words  he  has  used,  which,  in  their 
ordinary  sense,  may  properly  bear  that 
construction.  It  appears  to  us,  that  in  all 
other  cases,  parol  evidence  of  what  was 
the  testator's  intention  ought  to  be  ex- 
cluded, upon  this  plain  ground,  that  his 
will  ought  to  be  made  in  writing ;  and  if 
his  intention  cannot  be  made  to  appear  by 
the  writing,  explained  by  circumstances, 
there  is  no  will."  See  also.  Shore  v.  Wil- 
son, 9  Clark  &  F.  355,  s.  c.  nom.  Attor- 
ney-General V.  Shore,  1 1  Sim.  592,  and  the 
late  case  of  Attorney-General  v.  Clapham, 
4  De  G.,  M.  &  G.  591,  31  Eng.  L.  & 
Eq.  142,  where  this  whole  matter  is  very 
fully  discussed.  For  the  present  state  of 
the  law  upon  the  various  points  discussed 
in  this  last  section,  the  profession  are  very 
greatly  indebted  to  the  admirable  little 
treatise  by  Sir  James  Wigram  on  the  In- 
terpretation of  Wills. 
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incompatible  with  such  interpretation,  the  instrument  will  then 
be  void  for  uncertainty,  or  incurable  inaccuracy. 

A  contract  may  be  enforced  in  its  plain  and  natural,  or  in  its 
legal  meaning,  although  evidence  be  offered  tending  to  show 
that  the  intention  of  the  parties  differed  absolutely  from  their 
language,  unless  the  transaction  be  void  from  fraud,  illegality, 
incapacity,  or  in  some  similar  way. 

Lastly,  no  contract  will  be  enforced,  as  a  contract,  if  it  have 
no  plain  and  natural  or  legal  meaning,  by  itself;  and  if  ad- 
missible, extrinsic  evidence  can  only  show  that  the  intention 
of  the  parties  was  one  which  their  words  do  not  express.  But 
the  supposed  contract  being  set  aside  for  such  reasons  as  these, 
the  parties  will  be  remitted  to  their  original  rights  and  obli- 
gations. 
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CHAPTER    IL 

THE   LAW  OF   PLACE. 
Sect.  I.  —  Preliminary  Remarks. 

If  one  or  both  parties  to  a  contract  entered  into  it  away  from 
their  home,  or  if  a  contract,  or  questions  dependent  upon  it, 
come  into  litigation  before  a  foreign  tribunal,  the  'construction 
of  the  contract,  the  rights  that  it  gives,  the  obligations  that  it 
imposes,  and  the  remedies  which  either  party  may  have,  may 
depend  upon  the  law  of  the  place  where  the  contract  was  made, 
or  the  law  of  the  domicil  of  the  parties,  or  the  law  of  the 
place  where  the  thing  to  which  the  contract  refers  is  situated, 
or  the  law  of  the  tribunal  before  which  the  questions  are  liti- 
gated ;  or,  to  use  the  Latin  phrases  generally  employed,  the 
lex  loci  contractus,  the  lex  domicilii,  the  lex  loci  rei  sitce,  and 
the  lex  fori. 

The  common  law  has  left  many  of  these  questions  unsettled ; 
but  the  immense  immigration  into  this  country,  the  great  and 
growing  intercourse  between  it  and  foreign  nations,  and  the 
extreme  facility  and  frequency  of  foreign  travel,  and,  more  than 
this,  the  fact  that  our  own  nation  is  composed  of  thirty-six  in- 
dependent sovereignties,  all  combine  to  give  to  questions  of 
this  kind  peculiar  importance,  and,  on  some  points,  peculiar 
difficulty.  It  will  not  be  possible  to  exhaust  the  consideration 
of  these  topics  within  the  space  which  can,  in  this  work,  be 
given  to  them.  But  an  attempt  will  be  made  to  present  the 
leading  principles  which  must  determine  all  these  questions. 
To  few  of  them  is  there  a  precise  and  certain  answer  given  by 
the  common  law  ;  and  some  of  them  have  not  yet  passed  into 
adjudication.  By  writers  on  the  civil  and  continental  law  of 
Europe,  they  have  been,  perhaps  aU  of  them,  very  fully  consid- 
ered ;   but  with  such  a  diversity,  and  irreconcilable  contrariety 
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of  conclusion,  that  we  shall  confine  ourselves,  as  far  as  possible, 
to  the  common-law  authorities,  {a) 


SECTION    II. 

GBNBBAL  PRINCIPLES. 

The  first  principle  we  state  is  this.  Laws  have  no  force  by 
their  own  proper  vigor,  beyond  the  territory  of  the  State  by 
which  they  are  made ;  excepting,  for  some  purposes,  the  high 
seas,  or  lands  over  which  no  State  claims  jurisdiction.  Without 
this  limit,  they  have  no  sanction;  obedience  cannot  be  com- 
pelled, nor  disobedience  punished  ;  and  no  contiguity  of  border, 
and  no  difference  of  magnitude  or  power  between  two  inde- 
pendent States,  can  affect  this  rule.  For  if  the  State,  a  law  of 
which  is  broken,  send  its  officers  into  another,  and  there  by 
force  or  intimidation  acts  in  reference  to  this  breach  as  it  might 
act  at  home,  such  act  is  wholly  illegal ;  and  if  it  thus  acts  with 
the  consent  of  the  foreign  State,  within  whose  dominion  it 
goes  by  its  officers,  it  is  this  consent  only  which  legalizes  its 
acts,  (b) 

In  the  next  place,  aU  laws  duly  made  and  published  by  any 
State  bind  all  persons  and  things  within  that  State,  (c)     This 

(a)  Mr.  Justice  Story's  large  work  on  grows  out  of  the  conflict  of  laws  of  differ- 
the  Conflict  of  Laws  is  in  a  gi-eat  meas-  ent  States.  Our  foimer  experience  had 
lire  composed  of  those  conflicting  state-  taught  us  that  questions  of  this  kind  are 
ments  ;  and  in  his  closing  paragraph  he  the  most  embarrassing  and  difficult  of  de- 
says :  "It  will  occur  to  the  learned  ci.^ion  that  can  occupy  the  attention  of 
reader,  upon  a  general  survey  of  tlie  sub-  tliosc  who  preside  in  courts  of  justice, 
ject,  that  many  questions  are  still  left  in  a  The  argument  of  this  case  lias  shown  u3 
distressing  state  of  uncertainty  as  to  tlie  tliat  the  vast  mass  of  learning  wliich  the 
true  principles  wliich  ought  to  regulate  research  of  counsel  has  furnished,  leaves 
and  decide  them.  Different  nations  enter-  the  subject  as  much  enveloped  in  obscurity 
tain  difftrentdoctrines  and  different  usaees  and  doubt  as  it  would  have  appeared  to 
in  regard  to  them.  Tlie  jurists  of  difl'cr-  our  own  understandings,  had  we  been 
ent  countries  )iold  opinions  opposite  to  called  on  to  decide,  without  tlie  knowledge 
each  other,  as  to  some  of  the  fundamental  of  what  others  had  thought  or  written 
principles  which  oiiulit  to  have  a.  universal  u])on  it." 

operation,  and  the  jurists  of  the  same  na-  (A)  Le  Louis,  2  Dods.  210;  Blanchard 

tion  are  sometimes  as  ill  agreed  among  «.  IJussell,  1,3  Mass.  4;  Bank  of  Augusta 

themselves."     And  in  Saul  ti.  His  Credit-  v.  Earle,  13  Pet.  584  ;  Smith  v.  Godfrey, 

ors,    17  Mart.  La.  .'570,  Porter,  J.,  says  :  8  Foster,  379. 

"  The  only  question  presented  for  our  de-  (c)  "  The  law  and  legislative   govern- 

eision  is  one  of  law;  but  it  is  one  which  ment  of  every  dominion  equally  affects  all 
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is  a  general,  and  perhaps  a  universal  rule  ;  for  the  few  seeming 
exceptions  to  it  are  not  such  in  fact.  A  sti-anger  is  bound  to  the 
State  wherein  he  resides  only  by  a  local  and  limited  allegiance ; 
but  it  is  one  which  is  sufficient  to  subject  him  to  all  the  lav/s 
of  that  State,  excepting  so  far  as  they  relate  to  duties  which 
only  citizens  can  perform.  For,  as  every  State  has  the  right, 
in  law,  of  excluding  whom  it  will,  so  it  may  put  what  terms 
and  conditions  it  will  upon  the  admission  of  foreigners.  All 
contracts,  therefore,  which  are  construed  within  the  State  in 
which  they  are  made,  must- be  construed  according  to  the  law 
of  that  oiaie.  xne  b-a.me  thing  is  true,  in  general,  when  con- 
tracts are  construed  in  a  place  other  than  that  in  which  they 
are  made ;  but  this  rule,  and  the  exceptions  to  it,  wiU  be  con- 
sidered presently. 

In  the  next  place,  every  State  may,  by  its  own  laws,  bind  all 
its  own  subjects  or  citizens,  wherever  they  may  be,  with  all  the 
obligations  which  the  home  tribunals  can  enforce.  Further 
than  this,  if  such  laws  are  made,  they  must  needs  be  inopera- 
tive, as  they  cannot  be  enforced  beyond  the  jurisdiction  of  the 
home  tribunals,  except  with  the  consent  and  by  the  action  of 
the  foreign  State. 

Lastly,  it  may  now  be  said,  on  good  authority,  that  foreign 
laws  may  have  a  qualified  force,  or  some  effect,  within  a  State, 
either  by  the  comity  of  nations,  which  is  one  of  the  fruits  of 
modern  civilization,  or  by  special  agreement,  as  by  treaty,  or  by 
constitutional  requirements,  as  in  the  case  of  our  own  country, 
of  which  the  Constitution  requires  that  "  fuU  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records,  and 
iudicial  proceedings  of  every  other  State."  But  in  none  of 
these  cases  do  laws  acquire,  strictly  speaking,  the  force  of  laws, 
within  a  sovereignty  which  is  foreign  to  that  in  which  they 
were  enacted  ;  nor  could  this  be  the  case  without  a  confusion 
of  sovereignties.     But  the  effect  of  such  comity,  aided  in  some 

persons  anrl  all  property  within  the 'limits  of  Man,  or  the  Plantations,  has  no  privi- 

thereof ;  and  is  the  rule  of  decision  for  all  lege  distinct  from  the  natives."     Per  Lord 

questions   whicTi   arise   there.      Whoever  MansfipJd,  in    Hall   v.  Campbell,  Cowp. 

purchases,  lives,  or  sues  there,  puts  him-  208.     See  Ruding  v.  Smith,  2  Ilagg.  Coa- 

self  under  the  laws   of  the   place.      An  sist.  383. 
Englishman  in  L-eland,  Minorca,  the  Isle 
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instances  by  special  agreements,  or  constitutional  requirements, 
may  be  stated  to  be,  that  the  laws  of  civilized  nations  are  per- 
mitted to  have  some  operation  in  foreign  States,  so  far  as  they 
in  no  degree  conflict  with  the  powers  or  the  rights  of  such 
foreign  States,  or  with  the  operation  of  their  laws,  (d) 

The  first  and  most  general  principle  as  to  the  validity  of  a 
contract,  rests  upon  obvious  reasons,  and  certain  expediency,  if 
indeed  we  may  not  say  that  it  is  founded  in  the  necessities  of 
national  intercourse  ;  it  is,  that  a  contract  which  is  valid  where 
it  is  made  is  to  be  held  valid  everywhere.  And  on  the  other 
hand,  if  void  or  illegal  by  the  law  of  the  place  where  made,  it 
is  void  everywhere,  (e)     There  may  be  an  exception  to    this, 


(d)  Story  quotes  from  Hnberus  a  very 
precise  statement  of  this  rule.  "  Rectores 
imperiornm  id  comitur  agunt,  ut  jura  cujus- 
que  popuU  intra  terminos  ejus  exercita  teueant 
uhique  suaiii  vim,  quatenus  nihil  potestati  aut 
juri  alterius  imperantis  ejusgue  civiitm  prce- 
judicetur."  Confl.  of  Laws,  §  29,  n.  3. 
And  see  Zipcey  o.  Thompson,  1  Gray, 
243. 

(e)  Trimbeyu.  Vignier,  1  Bing.  (N.  C), 
15i  ;  De  Sobry  v.  De  Laistre,  2  Hams  & 
J.  191 ;  Willings  v.  Consequa,  Pet.  C. 
C.  317;  Peavsall  v.  Dwight,  2  Mass. 
88;  Smith  v.  Mead,  3  Conn.  253;  Med- 
bury  V.  Hopkins,  id.  472 ;  Houghton  v. 
Page,  2  N.  H.  42  ;  Dyer  v.  Hunt,  5  id. 
401;  Gassett  v.  Godfrey,  6  Foster,  415; 
Smith  V.  Godfrey,  8  id."  379  ;  Wliiston  v. 
cstodder,  8  Mart,  (La.),  95;  Andrews  v. 
His  Creditors,  1 1  L.i.  464 ;  Young  v. 
Harris,  14  B.  Mon.  559 ;  Bank  of  Uni- 
ted States  V.  Donmilly,  8  Pet.  361  ;  An- 
drews V.  Pond,  13  id.  65 ;  Wilcox  v. 
Hunt,  id.  378 ;  Van  Reimsdyk  v.  Kane, 
1  GaUis.  371  ;  Touro  v.  Cassin,  1  Nott 
&  McC.  173;  Houghtaling  v.  Ball,  20 
Mo.  563 ;  M'Intyro  v.  Parks,  3  Met. 
207;  Robinson  «.  Blind,  2  Burr.  1077; 
Burrows  v.  Jemino,  2  Stra.  733  ;  La  .Jcuiie 
Eugenie,  2  Mason,  459 ;  Alves  o.  Hodg- 
son, 7  T.  It.  ^41  ;  Clegg  v.  Levy,  3 
Camp.  166.  These  two  rules,  or  rather 
this  one  rule,  is  ^^enerally  asserted  as 
broadly  as  we  have  stated  it  in  the  text ; 
and  yet  there  are  oases  and  dicta  of  weight 
mat  conflict  witli  it.  In  James  v.  Cather- 
wood,  3  Dowl.  &  R.  190,  where,  on  as- 
sumpsit for  money  lent  in  ]?rance,  receipts 
were  offered  in  evidence  not  stiimpcd  as 
the  lawa  of  France  required  to  make  them 


available  there,  they  were  received  in 
England.  It  is  true,  that  on  the  motion 
for  a  new  trial,  it  is  put  on  the  ground 
that  it  is  perfectly  well  settled  that  an 
English  court  will  not  take  notice  of 
foreign  reoemie  laws.  This  is  undoubtedly 
established.  See  Boucher  v.  Lawson, 
Cas.  Temp.  Hardw.  85,  194;  Holman  v. 
Johnson,  Cowp.  341 ;  Biggs  v.  Lawrence, 
3  T.  R.  454 ;  Clugas  v.  Penaluna,  4  id. 
466 ;  Planche'  v.  Fletcher,  1  Doug.  251 ; 
Ludlow  V.  Van  Rensselaer,  1  Johns.  94. 
In  Wynne  v.  Jackson,  2  Russ.  351,  it 
was  held,  that  a  holder  might  recover  in  an 
English  court  on  a  bill  drawn  in  Franca 
on  a  French  stamp,  though  in  conse- 
quence of  its  not  being  in  the  form  re- 
quired by  the  French  code,  he  had  failed 
in  an  action  which  he  brought  on  it  in 
France.  Even  if  the  contracts  in  these 
cases  were  to  be  considered  as  violating 
only  revenue  laws,  still,  could  a  contract 
made  in  France,  between  Frenchmen 
tiicre,  to  smuggle  goods  against  the  law 
of  France,  be  held  good  in  England  or 
America "!  Not  on  anj'  general  principles 
thiit  wo  are  aware  of;  and  certainly  not 
because  a  contract  made  in  England  to 
smuggle  into  France  would  be  held  good 
in  England  ;  for  the  cases  are  entirely  dis- 
tinct.—  So,  if  contracts  are  made  only 
orally,  where  by  law  they  should  bo  in 
writing,  they  cannot  be  enforced  elsewhere 
where  writing  is  not  required.  And  if 
made  orally  where  writing  is  not  required, 
they  can  be  enforced  in  otlier  countries 
where  such  contracts  should  bo  in  writing. 
Vidal  V.  Thompson,  11  Mart.  (La  ),  23; 
Alves  V.  Hodgson,  7  T.  R.  241 ;  Clegg  v 
Levy,  3  Camp.  166. 
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where  a  contract  which  violates  the  revenue  laws  of  the  coun- 
try where  it  was  made,  comes  before  the  court  of  another 
country.  (/) 

The  general  rule  as  to  the  construction  of  contracts  is,  that 
if  they  relate  to  movables,  which  have  no  place,  no  sequelam, 
in  the  language  of  the  civil  law,  for  ''mobilia  inJiarent  ossibus 
domini,"  they  are  to  be  construed  according  to  the  law  of  the 
place  where  they  are  made,  or  the  lex  loci  contractus ;  (g)  and 
if  they  relate  to  immovables,  or  what  the  common  law  calls  real 
property,  they  are  to  be  construed  according  to  the  law  of  the 
place  where  the  property  is  situated,  or  the  lex  loci  rei  sites,  {h) 


(/)  Sharp  V.  Taylor,  2  Phillips,  811. 
And  see  preceding  note. 

(g)  Thorne  v.  Watkins,  2  Ves.  3.5; 
Holmes  v.  Remsen,  4  Johns.  Ch.  487  ; 
Harvey  w.  Richards,  1  Mason,  412;  Bruce 
V.  Bruce,  2  B.  &  P.  229,  n.  (a)  ;  Somer- 
ville  V.  SomeiTille,  5  Ves.  750.  In  the 
case  In  re  Ewin,  1  Crom|).  &  J.  156,  Bay- 
ley,  B.,  says :  "  It  is  clear,  from  the  au- 
thority of  Bruce  v.  Bruce,  2  B.  &  P.  229, 
and  the  case  of  Somerville  v.  Somerville, 
5  Ves.  750,  that  the  rule  is  that  personal 
property  follows  the  person,  and  it  is  not 
in  any  respect  to  be  regulated  by  the 
situs;  and  if,  in  any  instances,  the  situs 
has  been  adopted  as  the  rule  by  which  the 
property  is  to  bo  governed,  and  the  lac  loci 
rei  sitae  resorted  to,  it  has  been  improperly 
done.  Wherever  the  domicil  of  the  pi-o- 
prietor  is,  there  the  property  is  to  be  con- 
sidered as  situate ;  and  in  the  case  of 
Somerville  v.  Somerville,  which  was  a 
case  in  which  there  was  stock  in  the  funds 
of  this  country,  which  were  at  least  as  far 
local  as  any  of  the  stocks  mentioned  in 
this  case  are  local,  there  was  a  question 
whether  the  succession  to  that  property 
should  be  regulated  by  the  English  or  by 
the  Scotch  rules  of  succession.  The  Mas- 
ter of  the  Rolls  was  of  opinion  that  the 
proper  domicil  of  the  party  was  in  Scot- 
land. And  having  ascertained  that,  the 
conclusion  which  he  drew  was,  that  the 
property  in  the  English  funds  was  to  be 
regulated  by  the  Scotch  mode  of  succes- 
sion ;  and  if  the  executor  had,  as  he  no 
doubt  would  have,  the  power  of  reducing 
the  property  into  his  own  possession,  and 
putting  the  amount  into  liis  own  pocket, 
it  would  be  distributed  by  the  law  of  the 
conntiy  in  which  the  p.arty  was  domiciled. 
Personal  property  is  always  liable  to   be 


transferred,  wherever  it  may  happen  to  be, 
by  the  act  of  the  party  to  whom  that 
property  belongs ;  and  there  are  authori- 
ties that  ascertain  this  point,  which  bears 
by  analogy  on  this  case,  namely,  that  if  a 
trader  in  England  becomes  bankrupt,  hav- 
ing that  wliich  is  personal  property,  debts, 
or  other  personal  property,  due  to  him 
abroad,  the  assignment  under  the  com- 
mission of  bankrupt  operates  upon  the 
property,  and  effectually  transfers  it,  at 
least  as  against  all  those  persons  who  owe 
obedience  to  these  bankrupt  laws,  tlie  sub- 
jects of  this  country."  In  Jlilne  v.  More- 
ton,  6  Binn.  353,  Tilghman,  C.  J.,  states 
the  rule  with  some  qualification.  He 
says :  "  This  proposition  is  true  in  gen- 
eral, but  not  to  its  utmost  extent,  nor 
without  several  exceptions.  In  one  sense 
personal  property  has  locality,  that  is  to 
say,  if  tangible,  it  has  a  place  in  which  it 
is  situated,  and  if  invisible  (consisting  of 
debts),  it  may  be  said  to  be  in  the  place 
where  the  debtor  resides  ;  and  of  these 
circumstances  the  most  liberal  nations 
have  taken  advantage,  by  making  such 
property  subject  to  regulations  which  suit 
their  own  convenience." 

(h)  Upon  this  general  rule  the  common 
law  and  civil  law  agree ;  and  the  Ameri- 
can authorities  are  explicit.  See  War- 
render  v.  Wan-ender,  9  Bligh,  127;  Dun- 
das  V.  Dundas,  2  Pow  &  C.  349; 
Coppin  V.  Coppin,  2  P.  Wms.  291  ; 
United  States  v.  Crosby,  7  Cranch,  115; 
Cutter  V.  Davenport,  1  Pick.  81  ;  Hos- 
ford  V.  Nichols,  1  Pai^^e,  220;  Wills  v. 
Cowper,  2  Hamm.  312;  Kerr  v.  Moon,  9 
Wheat.  565  ;  McCormick  v.  SuUivant,  10 
id.  1 92  ;  Darby  v.  Mayer,  id.  465.  It  is 
a  conclusion  from  this  rule,  as  will  be 
seen  from  the  preceding  authorities,  that 
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This  we  have  said  to  be  the  general  rule ;  and  if  we  do  not 
call  it  a  universal  rule,  it  is  because  we  are  not  quite  pre- 
pared to  say  that  none  of  the  apparent  exceptions  to  the  rule 
are  real. 

Thus,  there  is  a  question  involved  in  the  construction  of 
every  contract,  or  rather,  a  question  prior  to  its  construction ; 
namely,  whether  the  parties  to  the  contract  had  the  power  to 
make  it.  This  is  the  question  of  the  capacity  of  persons ;  and 
it  is  decided  by  what  civilians  term  personal  laws.  And  the 
general  rule  is  said  to  be,  that  a  personal  capacity  or  incapacity, 
created  by  a  law  of  the  State  wherein  a  party  has  his  domicU, 
follows  him  wherever  he  may  go.  (i)  But  if  this  be  the  rule 
of  law,  it  is  not  one  of  universal  application,  and  in  some  cases 
needs  important  qualification.  For  this  rule  as  to  capacity 
may  come  into  direct  conflict  with  the  general  rule,  that  all 
personal  contracts  are  to  be  construed  and  applied  according  to 
the  law  of  the  place  where  they  were  made,  and  when  this  con- 
flict exists,  the  important  question  arises,  which  rule  shall  pre 
vail.     This  we  consider  in  the  next  section. 


SECTION   III. 


CAPACITY    OF    PARTIES. 

It  must  be  remembered  that  the  rule  is,  that  persons  have 
capacity  to  contract;    and  the  exception  is,  their  want  of  ca- 

the  title  to  Innd  can  be  given  or  talccn,  ac-  by,  peculiar  local  laws.  No  positive  trans- 
quired  or  lost,  only  in  conformity  witli  all  fer  can  be  made  of  such  property,  except 
the  requu-cmonts  of  the  law  of  the  place  in  the  manner  prescribed  by  the  local  reg- 
where  the  real  estate  is  situated.     Some  ulatlons." 

question  may  exist  as  to  what  comes  {i)  This  rule  is  laid  down  by  most  of 
under  this  rule  as  to  immovables.  In  the  great  multitude  of  writers,  who  may 
Robinson  v.  Bland,  2  Burr.  1079,  Lord  be  cited  as  authorities  of  greater  or  less 
Jtfans;?«W  applies  it  to  public  stock.  And  weight,  on  the  law  of  Continental  Europe; 
Mr.  justice  Stonj,  Confl.  of  Laws,  5  383,  but  it  does  not  seem  to  have  been  asserted, 
says  :  "  The  same  rule  may  pro|)erly  in  so  many  words,  by  the  courts  of  corn- 
apply  to  all  other  local  stock  or  funds,  mon  law.  In  Ruding  v.  Smith,  2  Hagg. 
although  of  a  personal  nature,  or  so  made  Consist.  381,  Lord  Stoue/i!  discusses  it 
by  the  local  law,  such  as  bank-stock,  somewhat.  And  it  seems  to  be  implied 
insurance  stock,  turnpike,  canal,  and  in  many  of  the  cases  to  which  we  shall 
bridge  shares,  and  other  incorporeal  prop-  refer,  in  the  further  consideration  of  the 
erty,  owing  its  existence  to,  or  regulated  question  of  capacity. 
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pacity.  This  exception,  therefore,  must  be  made  out.  And  ca- 
pacity or  competency  will  be  held  not  only  when  there  is  no 
evidence  and  no  rule  against  it,  but  when  the  evidence,  or  the 
rules,  or  the  argument,  leave  it  in  doubt,  (j) 

Incapacities  are  of  two  kinds ;  those  which  may  be  called 
natural  incapacities,  as  absolute  duress,  insanity,  or  imbecility ; 
and  those  which  may  be  called  artificial,  because  arising  by 
force  of  local  laws,  from  marriage,  or  slavery,  or  such  other 
causes  as  are  made  grounds  of  incapacity  only  by  positive  laws, 
which  vary  in  different  States.  And  then  there  is  a  third  kind 
between  these  two,  or  composed  of  these  two,  when  a  natural 
incapacity,  as  that  of  an  actual  infant,  passes  by  imperceptible 
degrees  into  the  artificial  incapacity  of  a  legal  infant  of  twenty 
years  of  age.  In  regard  to  the  first  class,  it  is  true  that  wher- 
ever the  incapacitated  person  goes  he  carries  his  incapacity  with 
him  ;  but  this  is  perhaps  not  because  his  incapacity  was  created 
by  a  law  of  the  home  from  which  he  came,  for  it  was  only 
recognized  by  that  law ;  but  because  it  must  be  recognized  by 
every  other  law,  and  he  finds  himself  under  the  same  incapacity 
in  every  State,  because  he  finds  a  similar  law  everywhere  in 
force.  For  this  law  is  one  which  may  -well  be  called  a  law  of 
nature  ;  that  is,  a  law  enacted  by  the  supreme  Creator  of,  and 
Lawgiver  for,  human  nature,  and  as  wide  in  its  scope  and 
operation  as  that  nature. 

When  we  come  to  the  incapacities  of  the  second  kind,  that 
is,  to  artificial  incapacities,  the  law  is  not  so  certain.  Upon  the 
law  of  the  capacity  of  the  person,  and  the  law  of  the  place  of 
the  contract,  on  either  or  on  both,  the  law  of  construction  of 
contracts  as  to  place,  would  seem  to  be  founded.  Nor  is  there 
any  difficulty  in  applying  either  alone,  or  both  if  they  are  coin- 
cident; but  if  they  are  both  applicable,  but  would  lead  to 
directly  opposite  results,  this  collision  gives  rise  to  questions 
which  it  would  be  impossible  to  settle  absolutely,  even  on  the 
authority  of  civilians ;  because  there  is  an  irreconcilable  differ- 
ence among  them.  But,  judging  as  well  as  we  may,  from  the 
general  principles  which  belong  to  this  subject,  we  should  prefer 

(j)  Seeonte,  Tol.  l,p.  293. 
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the  opinion  of  those  who  hold,  that  when  ihe  two  rules  above 
mentioned  come  into  conflict,  that  which  gives  controlling  power 
to  the  law  of  the  place  of  the  contract  should  prevail.  We 
might  admit  a  distinction  sometimes  intimated,  and  say,  that  a 
question  which  related  only  to  the  state  and  condition  of  a  per- 
son, without  reference  to  other  parties,  would  generally  be  con- 
strued by  the  law  of  his  domicil,  wherever  he  might  be.  But  if 
one  away  from  his  domicil  disposes  of  his  movable  property, 
or  enters  into  personal  contracts,  we  cannot  but  think  that  the 
law  of  the  place  in  which  he  does  these  acts  would  be  applied 
to  them,  {k) 


(it)  On  this  point,  as  on  most  of  tlie 
questions  of  the  lex  loci,  the  opinions  of 
civilians  stand  opposed  to  each  other  irrec- 
oncilably; the  great  majority,  both  in 
number  and  weight,  assert  tiiat  the  law  of 
the  domicil  determines  everywhere  the 
capacity  of  the  party ;  but  they  differ  very 
much  in  the  application  of  the  rule ;  and 
some  of  high  authority  hold  a  different 
doctrine.  IJttt  on  this  subject  we  must 
refer  to  such  works  as  Livermore's  Disser- 
tations, Story's  Conflict  of  Laws,  Bm^'c's 
Commentaries  on  Colonial  and  Foreign 
Laws,  and  Henry  on  Foreign  Law,  in 
■which  these  authorities  are  cited  and  com- 
pared ;  and  the  student  who  would  push 
his  inquiries  further  in  this  direction,  will 
be  guided  to  the  original  autliors,  and  re- 
ferred to  the  places  in  which  these  ques- 
tions are  considered.  The  whole  discus- 
sion of  this  question,  among  civilians, 
turns  upon  the  exact  distinction  between 
real  and  personal  statutes ;  a  distinction 
wholly  unknown  to  the  common  law. 
And  indeed  they  understand  by  "  statute  " 
not  what  we  do,  but  any  thing  which  has 
the  force  of  law,  whatever  be  its  origin 
and  authorization.  Knit  says,  that  \\hile 
the  continental  jurists  generally  adopt  the 
law  of  the  domicil  (supposing  it  to  come 
in  conflict  with  the  law  of  the  place  of  the 
contract),  the  English  common  law  adopts 
the  lex  loci  contractus.  See  2  Kent's  Com. 
4.^9,  n.  {b).  We  have  not,  however,  Ijcen 
able  to  find  direct  and  conclusive  author- 
ity for  this.  In  Male  v.  Koliurts,  3  Esp. 
16.3,  in  which  the  plaintiff  sought  to  re- 
cover money  paid  for  the  defendant  in 
Scotland,  and  the  defence  was  infancy. 
Lord  Eldon  said:  "It  appears  from  tlic 
evidence  in  this  case  that  the  cause  of  ac- 
tion arose  in  Scotland ;  the  contract  must 


be  therefore  governed  by  the  laws  of  that 
country  wliere  the  contract  arises.  Would 
infancy  be  a  good  defence  by  the  law  of 
Scotland,  had  the  action  been  commenced 
there "?  What  the  law  of  Scotland  is 
with  respect  to  the  right  of  recovei-ing 
against  an  infant  for  necessaries  I  cannot 
say  ;  but  if  the  law  of  Scotland  is,  that 
such  a  contract  as  the  ]a-LScnt  could  not 
be  enforced  against  an  infant,  that  should 
have  been  given  in  evidence,  and  I  hold 
myself  not  warranted  in  saying  that  such 
a  contract  is  void  by  the  law  of  Scotland, 
berause  it  is  void  by  the  law  of  England. 
The  law  of  the  country  where  the  contract 
arose  must  govern  the  contract  ;  and  what 
that  law  is  should  be  given  in  evidence  to 
me  as  a  fact.  No  such  evidence  lias  been 
given  ;  and  I  cannot  take  the  fact  of  what 
that  law  is  without  evidence."  It  would 
seem  in  tliis  case,  though  not  distinctly 
stated,  that  both  parties  were  domiciled  in 
Enghmd.  In  Saul  «.  His  Creditors,  17 
Mart.  (La.),  569,  590,  which  it  might  be 
supposed  would  be  governed  rather  by  the 
rules  of  the  civil  law,  the  court  say : 
"  A  personal  statute  is  that  which  follows 
and  governs  the  party  subject  to  it  whei> 
ever  he  goes.  The  real  statute  controls 
things,  and  does  not  extend  beyond  the 
limits  of  the  country  from  which  "it  derives 
its  authority.  The  personal  statute  of  one 
country  controls  the  personal  statute  of 
another  country,  into  which  a  party  once 
governed  by  the  former,  or  who  may  con- 
tract under  it,  should  remove.  But  it  is 
subject  to  a  )cal  statute  of  the  place  where 
the  person  subject  to  the  personal  should 
fix  himself,  or  where  the  property  on 
which  the  contest  aiiscs  may  be  situated." 
Afterwards,  p.  597,in  the  illustration  of  these 
rules,  the  court  say,  what  we  should  sup- 
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Thus,  if  a  woman  at  the  age  of  nineteen,  whose  domicil  was 
in  Massachusetts,  having  gone  into  Vermont  (where  women 
are  so  far  of  age  at  eighteen  that  they  may  bind  themselves  at 
that  age  for  things  not  necessary),  there  bought  non-necessaries, 
and  gave  her  note  for  the  price,  and  while  she  was  there  the 
note  was  put  in  suit  against  her,  we  do  not  think  that  she  could 
interpose  the  law  of  Massachusetts  in  her  defence.  And  if  a 
woman  of  that  age,  whose  domicil  was  in  Vermont,  came  into 
Massachusetts,  and  there  bought  non-necessaries,  and  was  sued 
for  the  price,  we  think  she  could  interpose  the  defence  of  infancy. 
If,  in  the  first  case,  the  woman  returned  to  Massachusetts,  and 
the  note  was  sent  after  her  and  put  in  suit  there,  it  might  admit 
of  more  question  whether  the  law  of  the  forum  would  not  pre- 
vail over  the  law  of  the  place  of  the  contract,  and  constitute  a 
good  defence  ;  or,  if  in  the  second  case,  the  woman  returned  to 
Vermont,  and  suit  was  brought  against  her  there,  it  might  admit 
of  more  question  whether  the  law  of  the  forum  would  now  pre- 
vail over  the  law  of  the  place  of  the  contract,  and  enforce  the 
contract,  negativing  this  defence.  But  this  doubt  would  be 
in  fact  a  doubt  whether,  when  the  law  of  the  domicU  and 
the  law  of  the  place  of  the  contract  conflict,  the  law  of  the 
forum  may  not  come  in,  and  decide  in  favor  of  the  law  of  the 
domicil,  if  that  be  also  the  place  of  the  forum,  or  in  favor  of  the 
law  of  the  place  of  the  contract,  if  that  be  the  place  of  the  fo- 
rum.    But  we  are  not  satisfied  that  such  would  be  the  rule. 

poso  to  mean  simply,  that  the  law  of  the  permitted  that  he  should,  in  our  courts, 

place  of  the  contract  overcomes  the  law  of  and  to  the  demand  of  one  of  our  citizens, 

the  domicil  as  to  capacity.     "  Now  sup-  plead,  as  a  protection  against  his  engage 

posiu-  the  case  of  our  law  fixing  the  age  ments,  the  laws  of  a  foreign  country,  of 

of  majority  at  twenty-five,  and  the  country  which  the  people  of  Louisiana  had   no 

in  which  a  man  was  born  and  lived,  pre-  knowledge ;  and  would  we  tell  them  that 

vious  to  liis  coming  here,   placing  it  at  ignorance  of  foreign  laws  in  relation  to  a 

twenty  one,  no  objection  could  be  perhaps  contract  made  here  was  to  prevent  them 

made  to  the  rale  just  stated,  and  it  may  enforcing  it,  though  the   agreement  was 

be,  and  we  heheve  wouhl  be  true,  tliat  a  binding   by     hose    of  their  own   S  ate  ? 

contract  made  here  at  any  time  between  Most  assuredly  we  would  not      6  Martin 

the  two  periods  ah-eadv  mentioned  would  193.     Take  another  case.    Bytlelawsof 

bind  him      But  reverse  the  facts  of  this  this  country  slavery  is  permitted,  and  the 

cale  and  suppose  as  is  the  truth,  that  our  rights   of   the   master   can   be    enforced, 

law  pkced  the  age  of  majority  ai  t^venty-  Suppose  the  individual  subject  to  it  is  car- 

•  one -that  twenty-Hve  was   the  period  at  ried    to   England    or  Massachusetts  ; -- 

which  .man  ceaLd  to  be  a  minor  in  the  would  their  courts  sustam  the  arguraent 

Tuntry  wliere  he  resided ;  and  that  at  the  that  his  state  or  conduion  was  fixed  by  the 

a^e  of  Lenty-four  he  came  into  this  State,  laws  of  his  domicil  of  origm  ?     We  kno* 

aid  entered  into  cr.ntracts ;  —  would  it  be  they  would  not. 
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There  is  another  principle  which  may  have  a  bearing  upon 
this  question  ;  for  it  seems  reasonable  at  least  to  say  that  a  con- 
tract, void  or  voidable  at  its  inception,  cannot  be  made  valid 
against  the  wiU  of  the  party  having  the  right  of  avoidance,  by 
a  mere  change  of  his  place,  nor  can  a  contract  valid  and  enforc- 
able  when  and  where  entered  into  be  made  invalid  in  this  way. 
Any  woman  over  eighteen,  buying  on  credit  non-necessaries  in 
Vermont,  makes  a  contract  which  is  valid  then  and  there,  and 
any  woman  of  that  age  making  such  a  contract  in  Massachu- 
setts, makes  one  which  is  not  valid  then  and  there  ;  and  these 
contracts  must  remain,  the  first  valid  and  the  second  invalid, 
wherever  it  may  be  sought  to  enforce  them,  unless,  in  the  first 
case,  a  foreign  law  is  admitted  to  destroy  the  vaKdity  of  the 
contract,  and  in  the  second  case,  comes  in  to  give  the  contract 
validity  and  force  ;  and  we  think  a  foreign  law  can  do  neither 
of  these  things. 

By  the  second  of  the  general  principles  which  we  presented 
early  in  this  chapter,  the  laws  of  every  State  have  a  binding 
force  over  all  persons  and  things  within  its  dominion ;  and  con- 
tracts are  among  the  things  which  it  thus  controls.  It  must  be 
true,  therefore,  that  these  laws  govern  and  determine  all  con- 
tracts made  within  their  territorial  scope,  or,  in  other  words, 
that  every  contract  must  be  construed  according  to  the  law  of 
the  place  of  the  contract,  unless  we  are  at  liberty  to  say  one  of 
two  things ;  either  that  the  foreign  law  affected  the  contract, 
and  controlled  the  home  law  at  the  time  the  contract  was  made, 
or  else  that  it  had  this  effect  subsequently.  Now  to  say  that 
the  foreign  law  thus  operated  upon  the  contract  at  its  inception, 
would  be  to  say  that  a  foreign  law  entered  into  a  foreign  and 
independent  State  with  a  power  of  its  own,  and  there  by  this 
power  resisted  and  controlled  the  home  law,  and  importantly 
affected  the  rights  of  parties  who  made  the  contract  under  the 
home  laws.  And  this  would  be  giving  to  this  foreign  law  a 
power  far  beyond  what  it  could  derive  from  any  principle  which 
can  be  admitted  to  belong  to  the  comity  of  nations  (Z)     On 

{I)  In  Saul  V.  His  Creditors,  17  Mart,  had  been  susceptible  of  clear  and  positive 
(La.),  595,thecourtsay,afterquotingfroni  rules,  we  may  safely  believe  this  illustrious 
Chaacellor  D'Agusseau  •   "  If  the  subject    man  would  not  have  left  it  in  doubt,  for  if 
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the  other  hand,  if  we  admit  that  the  contract  when  made  was 
valid  only  according  to  the  laws  of  the  country  where  it  waa 
made,  but  say  that  afterwards  another  law,  the  law  of  the  dom- 
icil  of  a  party,  or  of  the  forum  before  which  the  question  comes, 
varies  the  contract  in  important  respects,  we  say  no  less  than 
that  a  law,  which  the  parties  in  making  their  contract  could  not 
be  supposed  to  contemplate,  and  were  not  affected  by,  after- 
wards made  a  new  contract  for  them,  or  established  or  dis- 
charged relations  or  obligations  between  them,  against  or  with- 
out their  will  and  consent. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  which  requkes 
that  every  contract  should  be  construed  according  to  the  law  of 
the  place  where  it  was  made,  is  very  nearly  universal.  The  ex- 
ceptions we  should  admit  are,  principally,  those  founded  upon 
the  possible  fact  that  the  law  of  a  State  might  oppose  or  vary 
the  law  of  natural  capacity  or  incapacity,  or  might  permit  a 
contract  which  could  be  performed  only  by  acts  in  another 
country,  which  acts  would  be  distinctly  and  positively  prohibited 
by  the  law  of  that  country.  And  even  in  such  cases  it  might 
more  properly  be  said,  that  the  contract  should  be  construed 
according  to  the  law  of  the  place  where  it  was  made,  but  that 
whenever  such  construction  could  make  it  illegal,  it  would  be 
for  that  reason  void.  But  the  illegality  here  meant  is  not  that 
of  an  infant's  contract  for  non-necessaries,  or  the  contract  of  a 
married  woman.  When  it  is  said  that  he  or  she  cannot  do  this, 
it  is  meant  only  that  the  law  permits  a  party  making  such  a 


any  thing  be  more  remarkable  in  him  than  that  comity  is,  and  ever  must  be  uncertain, 
his  genius  and  his  knowledge,  it  is  the  ex-  That  it  must  necessarily  depend  on  a 
traordinarj'  fulness  and  clearness  with  variety  of  circumstances  which  cannot  be 
which  he  "expresses  himself  on  all  ques-  reduced  within  any  certain  rule.  That  no 
tions  of  jurisprudence.  When  he,  there-  nation  will  suffer  the  laws  of  another  to 
fore,  and  so  many  other  men  of  great  interfere  with  her  own,  to  the  injury  of  her 
talents  and  learning,  are  thus  found  to  fail  citizens :  that  whether  they  do  or  not  must 
in  fixing  certain  principles,  we  are  forced  depend  on  the  condition  of  the  country  in 
to  conclude  that  they  have  failed  not  from  which  the  foreign  law  is  sought  to  be  en- 
want  of  ability,  but  because  the  matter  was  forced  —  the  particular  nature  of  her  leg- 
not  susceptible  of  being  settled  on  certain  islation  —  her  policy,  and  the  character  of 
principles.  They  have  attempted  to  go  her  institutions.  That  in  the  conflict  of 
too  far.  To  define  and  fix  that  which  laws,  it  must  be  often  a  matter  of  doubt 
cannot  in  the  nature  of  things  be  defined  which  should  prevail,  and  that  whenever 
and  fixed.  They  seem  to  have  forgotten  that  doubt  does  exist,  the  court  which  de- 
that  they  wrote  on  a  question  which  cides  will  prefer  the  law  of  its  own  coun 
touched  the  comity  of  nations,  and  that  try  to  that  of  the  stranger." 
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contract  to  treat  it  as  void ;  not  that  the  law  prohibits  such 
parties  from  making  these  contracts. 

All  of  these  questions  are  sometimes  much  complicated  with 
other  questions,  as  where  the  domicil  of  the  party  is,  or  where 
was  the  place  in  which  the  contract  was  made  ;  and  they  be- 
come in  this  way  much  more  difficult. 


SECTION    IV. 

DOMICIL, 

Every  person  has,  in  law,  a  home,  or  domicil ;  (m)  and  every 
domicil  which  one  has,  whether  the  original  domicU  or  a  sub- 
sequent one,  continues  until  a  new  one  is  acquired,  (w)  and  when 
a  new  one  is  acquired,  the  former  domicil  ceases,  (o)  because 
no  person  can  have  more  than  one  domicil  at  the  same  time,  (p) 
One's  domicil,  or  home,  is  in  the  country  in  which  he  perma- 
nently resides.  To  the  idea  of  domicil,  or  home,  two  elements 
belong ;  one,  that  of  act,  the  other,  that  of  intent.  The  very 
beautiful  definition  of  the  Roman  law  cannot  be  literally  and 
adequately  translated  into  English.  "  It  is  not  doubted  that 
individuals  have  a  home  in  that  place  where  each  one  has 
established  his  hearth  and  the  sum  of  his  possessions  and  his 
fortunes  {larem  rerumque  ac  fortunarum  suarum  surmnam  con- 
stituit)  ;  whence  he  will  not  depart  if  nothing  calls  him  away  ; 
whence  if  he  has  departed  he  seems  to  be  a  wanderer,  and  if 
he  returns  he  ceases  to  wander."  (g) 

The  questions  of  domicil  sometimes  present  much  difficulty 
in  determining  what  is  the  measure,  or  what  is  the  evidence  of 
the  residence  which  constitutes  domicil  in  fact,  or  in  intent. 
Residence  and  domicil  are  not  convertible  terms,  because  they 
are  not  the  same  things.     A  man  may  have  more  than  one  resi- 


(m)  Crawford  v.  Wilson,  4  Barb.  504.  water,  23  Pick.   170;  Thorndike  v.  The 

(n)  Id. ;  Brewer  v.  Linnaeus,  .36  Me.  428.  City  of  Boston,  1  Met.  242. 

(o)  Crawford  v.  Wilson,  4  Barb.  .504.  (q)  Code,  Lib.  10,  tit.  39,  7. 
{p)  Id.  ;   AJ'ington   v.   North   Bridge- 
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dence.  He  may  reside  a  part  of  the  time  in  the  city,  and  a  part 
in  the  country  ;  or  a  part  in  one  country  and  a  part  in  another. 
But  he  can  have  but  one  domicU ;  (r)  and  where  that  is,  must 
be  determined,  by  a  consideration  on  the  one  hand  of  the  facts  at- 
tending his  residence,  and  on  the  other  of  the  intention  with 
which  he  resides  in  one  place  or  another.  For  both  fact  and 
intent  are  necessary  to  constitute  a  domicil.  Both  are  implied 
in  favor  of  the  home  which  one  has  by  birth  and  parentage,  and 
subsequent  inhabitancy.  The  dwelling  ia  a  place,  or  even  being 
there,  may  constitute ^n'ma/acie  evidence  of  domicil;  but  it  i& 
evidence  which  may  be  rebutted,  (s)  And  it  is  quite  certain 
that  no  definite  period  of  time,  no  exact  manner  of  residence 
no  precise  decljarations  or  specific  acts,  are  necessary  to  ascer- 
tain domicil,  or  perhaps  suffice  to  determine  domicil ;  although 
the  Supreme  Court  of  the  United  States  have  intimated  that 
an  exercise  of  the  right  of  suffrage  would  be  the  highest  evi- 
dence ;  and  perhaps  it  would  be  conclusive  against  the  party,  (t) 
When  a  domicil  is  in  any  way  acquired,  it  may  be  changed, 
by  a  change  both  in  fact  and  in  intent,  but  not  by  either  change 
alone  ;  the  change  in  fact  not  being  enough  without  intent,  (u) 
nor  the  change  in  intent  without  the  change  in  fact,  (v)  One 
who  goes  abroad  animo  revertendi,  does  not  change  his  domicil, 
because  only  the  fact  of  residence  is  changed,  and  not  the  in- 
tent. But  if  he  remains  very  long  abroad,  and  in  one  place, 
the  intent  may  be  inferred  from  the  fact.  And  this  inference 
may  be  made  against  the  express  declarations  and  assertions  of 
the  person,  (w)     For  the  fact  and  the  intent  together  determine 

(r)  Bartlett  v.  The  Mayor,    5    Sanclf.  acquiring  a  right  of  suffrage,  accompanied 

44      On  this  point  see  also,  Hood's  Es-  by  acts  which  show  a  permanent  location, 

tate    21  Penn.  St.  106,  and   Douglas   v.  unexplained,  may  be  sufficient."    Seealso, 

Mayor  of  New  York,  2  Duer,  110.  Cole  v.  Cheshire,  1  Gray,  441. 

is)  Crawford  v.  Wilson,  4  Barb.  .504,  (u)  Bradley  v.  Lowry  1  &peers  Eq.  1  ; 

519  ;  Bruce  v.  Bruce,  2  B.  &  P.  229,  n.  Granby  v.  Amherst,  7  Mass.  1  ;  Lincoln 

(a)     Sears  v.  The  City  of  Boston,  1  Met.  v.  Hapgood,  11  id.  350 ;  Harvard  College 

\Jq'  v.    Gore,   5    Pick.   370  ;    Cadwaladcr   v. 

It)  Shelton  v.  Tiffin,  6  How.  185.     In  Howell,  3  Harrison,  138 ;  Wilton  o.  Eal- 

this  case  the  court  say  :    "  On  a  change  mouth,  15  Me.  479.                       -n  ,„„   « 

of  domicil  from  one  state  to  another,  cit-  M  The  Attorney-General  v.  Dunn,  6 

henship  may  depend  upon  the  intention  of  M.   &    W.    511  ;   H'^  1°^^«",  ,"; ,f  ^.^.^^ 

the  ind  vidual.     But  this  intention  may  be  Greenl.  143  ;  The  State  v.  Hallett,  8  Ala. 

Bhown  Tore   satisfactorily   by  acts   than  159;  WiUiamst;.  Whiting,  U  Mass.  424  : 

declarations.     An  exercise  of  the  right  of  Hairston  v.  Hairston  27  Miss.  704. 

suffrage  is  conclusive  on  the  subject;  but  M  See  supra,  u.  («). 
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the  domicil,  and  not  the  language  ;  nor  is  this  important  except 
as  evidence  of  intent.  If,  therefore,  one  insists  upon  his  pur- 
pose of  return,  and  the  preservation  of  his  domicil,  but  the  facts 
are  such  as  to  lead  to  and  justify  the  belief  that  this  expressed 
intention  of  return  is  but  a  false  pretence,  made  for  the  sake  of 
preserving  as  long  as  he  can  the  rights  of  domicil,  while  in  fact 
he  means  to  abide  where  he  now  is,  the  intent  wiU  govern,  and 
the  change  of  domicil  wiU  be  complete.  It  seems  to  be  agreed 
that  "  residence  "  and  "  inhabitancy  "  mean  the  same  thing ;  (x) 
and  there  are  cases  in  which  these  words  and  ''  domicil "  are 
used  as  if  they  were  synonymous,  (y)  which  we  think  they  are 
not,  as  we  have  just  now  stated.  This  may,  however,  be  re- 
garded as  rather  a  question  about  the  meaning  and  use  of 
words,  than  a  question  of  principle  ;  for  all  admit  that  one  may 
dwell  for  a  considerable  time,  and  even  regularly  during  a  large 
part  of  the  year,  in  one  place,  or  even  in  one  State,  and  yet 
have  his  domicil  in  another,  (z)  If  one  resides  in  Boston  five 
months  in  the  twelve,  including  the  day  on  which  residency  de- 
termines taxation,  and  the  other  seven  months  at  his  house  in 
the  country,  he  will  be  taxed  in  Boston,  and  may  vote  there, 
and  his  domicil  is  there,  (a) 

{x)    Roosevelt  v.  Kellogg,    20   Johns,  years.     They  do  not  lose  their  residence 

208;  in  the  matter  of  ffrigley,  4  Wend,  or  domicil  I>y  following  their  profession." 

602,  8  id.  134.  In  regard  to  seamen,  in  Thorndike  u.  The 

(//)    See   Jefferson   v.    Washington,   19  Cityof  Boston,  1  Met.  242,  the  court  say : 

Maine,  293  ;  In  the  matter  of  Thompson,  "  If  a  seaman  witliout  family  or  property 

1  Wend.  45  ;  Frost  c.  Brisbin,  19  id.  11 ;  sails  from  the  place  of  his  nativity,  which 

Thorndike  v.  The  City  of  Boston,  1  Met.  may  be  considered  his  domicil  oif  origin, 

24.'5 ;  McDaniel  v.  King,  .5  Gush.  473 ;  Cad-  although  he  may  return  only  at  long  inter- 

waladcr  y.  Howell,  3  Harrison,  144  ;  Craw-  vals,  or  even   be  absent  many  years,  yet 

ford  V.  Wilson,  4  Barb.  522.     See  also,  if  he  does  not  by  some  actual  residence  or 

cases  cited  in  preceding  note.     In  Craw-  other  means  acquire  a  domicil  elsewhere, 

ford  I'.  Wilson,  4  Barb.  522,  the  comt  put  he  retains   his   domicil   of  origin."     See 

soldiers  and  seamen  on  the  same  footing  also.  Sears  u.  The  City  of  Boston,  1  Met. 

with  foreign  ministers  in  respect  to  dom-  250. 

icil.     "  The  actual  residence  is  not  always  (z)    Frost  k.  Brisbin,  19  Wend.  11. 

the  legal  residence   or   inhabitancy  of  a  (a)    This  is  the  established    rule   and 

man.     A  foreign  minister  actually  resides  common  practice  in  Massachusetts,  as  to 

and  is  personally  present  at  the  court  to  the  right  of  taxing  one  not  actually  a  resi- 

which  he  is  accredited,  but  his  legal  resi-  dent.     It  is  provided  by  statute,  that  per- 

dence  or  inhabitancy,  and  domicil,  are  in  sonal  estate  shall  bo  assessed  to  the  owner 

his  own  country.    His  residence  at  the  for-  in  the  town  where  he  shall  be  an  inhabitant 

cign  court  is  only  a  temporary  residence,  on  the  first  day  of  May.    Rev.  Stat.  ch.  7, 

He  is  there  for  a  particular  purpose.     So  sect.  9.     It  is  held,  that  inhnbitanci/  under 

soldiers  and  seamen   may  be   legal  resi-  this  statute  means  substantially  the  same 

deuts  and  inhabitants  of  a  place,  although  thing  as  domicil.      Thorndike  v.  The  City 

they  may  have  been  absent  therefrom  for  of  Boston,  1  Met.  242.     In  this  case  a 
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A    woman    marrying    takes    her    husband's   domicil,   and 
changes  it  with  him.  (b)     A  minor  child  has  the  domicil  of  his 


citizen  of  Boston,  who  had  been  at  school 
in  the  City  of  Edinburgh  when  a  boy,  and 
formed  a  predilection  for  that  place  as  a 
residence,  and  had  expressed  a  determina- 
tion to  reside  there,  if  lie  ever  sliould  have 
tlie  means  of  so  doing,  removed  with  his 
foraily  to  that  city,  in  1836,  declaring,  at 
the  time  of  his  departure,  that  he  intended 
to  reside  abroad,  and  that  if  he  should  re- 
turn to  the  United  States  he  should  not 
live  in  Boston.  He  resided  in  Edinburgh 
and  the  vicinity,  as  a  housekeeper,  taliing 
a  lease  of  an  estate  for  a  term  of  years, 
and  endeavored  to  engage  an  American 
to  enter  his  family  for  two  years,  as  in- 
structor of  his  children.  Before  he  left 
Boston  he  made  a  contract  for  the  sale  of 
his  mansion-house  and  furniture  tliere,  but 
shortly  afterwards  procured  said  contract 
to  be  annulled  (assigning  as  his  reason 
therefor,  that  in  case  of  his  death  in  Eu- 
rope, his  wife  might  wish  to  return  to 
Boston),  and  let  his  house  and  furniture 
to  a  tenant.  Held,  that  he  had  changed 
his  domicil,  and  was  not  liable  to  taxation 
as  an  inhabitant  of  Boston  in  1837.  Shaiu, 
C.  J.,  said :  "  The  questions  of  residence, 
inhabitancy,  or  domicil,  —  for  although 
not  in  all  respects  precisely  the  same, 
they  are  nearly  so,  and  depend  upon  mucli 
the  same  evidence, — are  attended  with 
more  difficulty  than  almost  any  other 
which  are  presented  for  adjudication.  No 
exact  definition  can  be  given  of  domicil ; 
it  depends  upon  no  one  fact  or  combina- 
tion of  circumstances,  but  from  the  whole 
taken  together  it  must  be  determined  in 
each  particular  case.  It  is  a  maxim,  that 
every  man  must  have  a  domicil  some- 
where ;  and  also  that  he  can  have  but  one. 
Of  course  it  follows  that  his  existing  dom- 
icil continues  until  he  acquires  another; 
and  vice  versa,  by  acquiring  a  new  domi- 
cil he  relinquishes  his  former  one.  From 
this  view  it  is  manifest  that  very  slight 
circumstances  must  often  decide  the  ques- 
tion. It  depends  upon  the  preponderance 
of  the  evidence  in  favor  of  two  or  more 
places ;  and  it  may  often  occur  that  the 
evidence  of  facts,  tending  to  establish  the 
domicil  in  one  place,  would  be  entirely 
conclusive,  were  it  not  for  the  existence  of 
facts  and  circumstances  of  a  still  more 
conclusive  and  decisive  character,  which 
fix  it,  beyond  question,  in  another.     So, 


on  the  contrary,  very  slight  circumstances 
may  fix  one's  domicil,  if  not  controlled  by 
more  conclusive  facts  fixing  it  in  another 
place.  If  a  seaman,  without  family  or 
property,  sails  from  the  place  of  liis  na- 
tivity, which  may  be  considered  his  domi- 
cil of  origin,  although  he  may  return  only 
at  long  intervals,  or  even  be  absent  many 
years,  yet  if  he  does  not  by  some  actual 
residence  or  otiier  means  acquire  a  domi- 
cil elsewhere,  he   retains   his  domicil  of 

origin The   actual  change  of 

one's  residence,  with  his  family,  and  the 
taking  up  of  a  residence  elsewhere,  with- 
out any  intention  of  returning,  is  one  of 
the  strong  indications  of  change  of  domi- 
cil, and,  unless  controlled  by  other  cir- 
cumstances, is  decisive.  It  was  for  the 
jury  to  dotennine  whether  tliere  were  any 
circumstances  sufficient  to  control  such 
conclusion.  If  the  plaintiff  had  left  Bos- 
ton, and  actually  taken  up  a  residence, 
with  his  family,  in  Scotland,  without  any 
intention  of  returning,  thereby  assuming 
that  country  as  his  definite  abode  and  place 
of  residence  until  some  new  intention  hjui 
been  formed  or  resolution  taken,  he  had 
ceased  to  Ije  an  inhabitant  of  Boston,  lia- 
ble to  taxation  for  liis  personal  property." 
In  Sears  v.  The  City  of  Boston,  1  Met 
250,  a  native  inliabitant  of  Boston,  intend- 
ing to  reside  in  France,  with  his  family, 
departed  for  that  country  in  June,  1836, 
and  was  followed  by  his  family  about 
three  months  afterwards.  His  dwcUing- 
house  and  furniture  were  leased  for  a 
year,  and  he  hired  a  house  for  a  year  in 
Paris.  At  the  time  of  his  departure  he 
intended  to  return  and  resume  his  resi- 
dence in  Boston,  but  had  not  fixed  on  any 
time  for  his  return.  He  returned  in  about 
sixteen  months,  and  his  family  in  about 
nine  months  afterwards.  Neld,  that  lie 
continued  to  be  an  inhabitant  of  Boston, 
and  that  he  was  rightly  taxed  there,  during 
his  absence,  for  his  person  and  personal 
property.  Shaw,  C,  J.,  said;  "Actual 
residence,  that  is,  personal  presence  in  a 
place,  is  one  circumstance  to  determine 
the  domicil,  or  the  fact  of  being  an  inhab- 
itant; but  it  is  far  from  being  conclusive. 
A  ."ieamau  on  a  long  voyage,  and  a  soldier 
in  actual  service,  may  be  respectively  in- 
habitants of  a  place  though  not  personally 
present  there  for  years.     It  depends,  there-. 


(6)  Warrender  o.  Warrender,  9  Bligh,  89,  103,  104. 
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father,  (c)  or  of  his  mother  if  she  survive  his  father ;  and  the  sur- 
viving parent  with  whom  a  child  hves,  by  changing  his  or  her 
own  domicil  in  good  faith,  changes  that  of  the  child,  (d)  And 
even  a  guardian  has  the  same  power,  (e) 


SECTION    V. 

THE   PLACE   OF   THE   CONTRACT. 

The  rules  of  law  in  respect  to  domicil  are  quite  well  settled, 
and  when  difficult  questions  occur,  they  are  usually  questions 
of  fact.  But  the  law  as  to  what  shall  be  deemed  the  place  of 
the  contract,  seems  not  to  be  quite  well  settled.  A  contract  is 
made  when  both  parties  agree  to  it,  and  not  before ;  if  it  be  an 
oral  contract,  it  is  made  when  the  offer  of  one  party  is  distinctly 
accepted  by  the  other ;  and  if  it  be  made  by  letter,  then  it  is 
made  when  the  party  receiving  the  proposition  puts  into  the 
mail  his  answer  accepting  it,  or  does  an  equivalent  act.  If  the 
contract  is  in  writing,  it  is  made  when  all  the  parties  have 
executed  it ;  and  therefore  is  not  made  until  the  latest  party  has 

fore,  upon  many  otlier  considerations,  be-  pl.ice  of  abode,  for  all  purposes  of  enjoy- 

Bides  actual  px-esence.     Where  an  old  res-  ing    civil    and    political    privileges,   and 

ident  and   inhabitant,  having   a   domicil  of  being   subject  to   civil   duties."     The 

from  his  birth  in  a  particular  place,  goes  learned    Chief  Justice  then  remarks,  that 

to   another   place   or   country,   the   great  the  facts  in  the  present  case  are  considered 

question  wliether  he  has  changed  his  dom-  by  the  court  as  indicating  only  a  casual 

icil,  or  whether  he  has  ceased  to  be  an  in-  and  temporary  departure  of  the  plaintiff 

habitant  of  one  place  and  become  an  in-  from  his  place  of  permanent  residence ; 

habitant  of  anotlier,  will  depend   mainly  that  Paris  was  his  i)lace  of  temporary  and 

upon  the  question,  to  be  determined  from  not  of  permanent  abode  ;  and  that  he  did 

all  the   circumstances,  whether   the   new  not  relinquish  his  domicil,  or  cease  to  be 

residence    is    temporary    or    permanent ;  an   inhabitant   of   Boston.     The   case   is 

whether  it  is  occasional,  for  tlie  purpose  distinguished  from  the  case  of  Thorndike 

of  a  visit,  or  of  accomplishing  a   tempo-  v.  The  City  of  Boston,  by  the.  different 

rary  object ;  or  whether  it  is  for  the  pur-  intent  of  the  parties  upon  tlicir  departure, 

pose  of  continued  residence  andabodo  un-  (c)  Guier  v.  O'Danicl,  1  Binn.  349,  n.  a. 

til  some  new  resolution  be  taken  to  re-  {d)    Cumner   v.   Milton,  2  Salk.   528  ; 

move.     If  the  departure  from  one's  fi.-icd  Woodend    v    Paulsbury,   2    Ld.    Raym. 

and  settled  abode  is  for  a  purpose  in  its  1473;    Potingcr  v.  Wightman,  3  Meriv. 

nature  temporary,  whether  it  be  business  67  ;  Holyoke  v.  Haskins,  5  Pick.  20.     See 

or  pleasure,  accompanied  with  an  intent  Story's  Confl.  of  Laws,  ^  46,  n.  (2). 

of  returning  and  resuming  the  former  place  (e)  Potingcr  v.  Wiglitman,  3  Meriv   £7  ; 

ui  abode  as  soon  as  such  purpose  is  ae-  Holyoke   v.   Haskins,   5   Pick.    20.     Sea 

complished  ;    in  general,  such   a   person  Story's  Confl.  of  Laws,  §  46,  n.  (2). 
eontinues  to  be  au  inhabitant  at    such 
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put  to  it  his  name  or  seal,  or  both,  as  may  be  requisite.  (/) 
Suppose,  however,  that  the  contract  is  made  in  one  place,  but 
is  to  be  performed  in  another ;  then,  in  general,  although  per- 
haps not  always,  and  for  all  purposes,  the  place  of  payment  or 
performance  is  the  place  of  the  contract,  (g)  The  most  famil- 
iar  instance  is  a  promissory  note,  made,  that  is,  signed,  we 
will  say  in  Boston,  and  payable  in  New  York.  Is  this  note  to  be 
construed  by  the  law  of  Massachusetts  or  the  law  of  New  York  ? 
It  would  seem,  from  the  authorities,  that  a  contract  may  have 
two  different  places,  the  law  of  which  enters  into  its  construc- 
tion. If  it  be  expressly  payable,  or  to  be  otherwise  performed, 
there  where  it  is  signed,  then  that  is  its  only  place.  If  it  be  but  a 
naked  promise,  without  any  special  condition  as  to  the  place  of 
payment,  then  it  must  be  demanded  of  the  maker  where  he  is, 
or  at  his  domicil,  but  it  would  be  regarded  as  made  where  it 
was  signed.  If  expressly  payable  in  a  place  other  than  that 
where  it  is  made,  it  would  seem,  according  to  some  authorities, 
that  the  law  of  either  place  may  be  applied ;  thus  if  the  legal 
interest  in  New  York  is  seven  per  cent.,  and  the  legal  interest 
in  Boston  is  six  per  cent.,  a  note  on  interest  payable  at  Boston, 
and  made  in  New  York,  would  be  held  not  to  be  usurious  in 
Boston  if  it  expressed  seven  per  cent,  as  its  rate  of  interest; 
while  according  to  other  authorities,  if  payable  at  Boston,  it 
must,  wherever  signed,  conform  to  the  law  of  Massachusetts  in 
respect  to  interest,  and  would  therefore  be  usurious  there  if  it 
bore  on  its  face  more  than  six  per  cent.,  although  not  usurious 
at  New  York,  where  it  was  made.  Our  own  opinion  is  decid- 
edly in  favor  of  the  former  view.  That  is,  if  a  note  be  made, 
bona  fide,  in  one  place,  expressly  bearing  an  interest  legal  there, 
and  payable  in  another  place  in  which  so  high  a  rate  of  interest 

(/)  See  ante,  Volume  I.,  Book  2,  chap.  Percy  v.  Percy,  9  La,  An.  185  ;  Thomp 

2.      Also,    Arnold    v.    Richmond    Iron  son  v.  Ketcham,  8  Johns.  189;    Cox  v. 

Works,  1   Gray,  434;  Orcutt  v.  Nelson,  The  United  States,  6  Pet.  172;  Fanning 

id.   536;   Whiston    u.    Stodder,   8   Mart.  v.  Conscqua,  17  Johns.  511;  Andrews  v. 

(La.),  95;  Western  v.  The  Genesee  Mut.  Pond,   13   Pet.  65;   Duncan  v.  Cannan, 

Ins.  Co.  2  Kem.  258.  7  De  G.,  M.  &  G.  78,  31  En^,  L.  &  Eq. 

(g)  Robinson  v.  Bland,  2  Burr.  1077  ;  443 ;  TJacosta  v.  Davis,  4  N.  J.  319 ;  Len- 

per  Baldwin,  J.,  in  Strother  v.  Lucas,  12  nig  v.  Ralston,  23  Penn.  St.  Ul ;  Davis 

Pet.  410,   436;   Bell   v.   Bruen,    1    How.  «.  Clemson,  6  McLean,  622;  Emerson  v. 

169,  182;  Le  Breton  v.  Miles,  8  Paige,  Partridge,  1  WiUiaras,  8. 
261 ;    Prentiss  v.  Savage,  13  Mass.  23 ; 
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is  not  allowed,  it  may  be  sued  in  the  place  where  payable,  and 
the  interest  expressed  recovered.  Because  the  parties  had  their 
election  to  make  the  interest  payable  according  to  the  law  of 
either  place ;  or  to  express  the  same  thing  differently,  they  may 
lawfully  agree  upon  the  largest  interest  allowed  by  the  law  of 
either  place,  or  any  less  interest.  (A)     But   if  no   interest   be 


(h)  This  is  the  result  anived  at  after 
much  consideration,  by  the  Supreme  Court 
of  Louisiana,  in  Depau  v.  Humphreys, 
20  Mart.  (La.),  1.  Mr.  Justice  Storij,  in 
his  Conflict  of  Laws,  discusses  the  ques- 
tion at  great  length,  and  with  a  citation  of 
very  numerous  authorities,  most  of  wliieh 
are  from  the  civil  law,  and  comes  to  an 
opposite  conclusion,  if  we  understand  him 
aright,  although  some  statements  might 
leave  the  matter  in  doubt.  In  reference 
to  the  case  of  Depau  v.  Humphreys,  he 
says ;  "  Another  case  has  arisen  of  a 
very  different  character.  The  circum- 
Btances  of  the  case  were  somewhat  com- 
plicated, but  the  only  point  for  considera- 
tion there  arose  upon  a  note,  of  which  the 
defendants  were  the  indorsers,  and  with 
the  amount  thereof  they  had  debited  them- 
selves in  an  account  with  the  plaintiff; 
and  which  they  sought  now  to  avoid  upon 
the  ground  of  usury.  The  note  was 
given  in  New  Orleans,  payable  in  New 
York,  for  a  large  sum  of  money  bearing 
an  interest  of  ten  per  cent.,  bein^  the 
legal  interest  of  Louisiana,  the  New  York 
legal  interest  being  seven  per  cent.  only. 
The  question  was  whether  the  note  was 
tainted  with  usury,  and  therefore  void,  as 
it  would  be,  if  made  in  New  York.  The 
Supreme  Court  of  Louisiana  decided  that 
it  was  not  usurious ;  and  that  although 
the  note  was  made  payable  at  New  York, 
yet  the  interest  might  be  stipulated  for 
either  acrordiug  to  the  law  of  Louisiana 
or  according  to  that  of  New  York.  The 
court  seem  to  have  founded  their  judgment 
upon  the  ground,  that  in  the  sense  of  the 
general  rule  already  stated,  there  are  or 
there  may  be  two  places  of  contract ;  that 
in  which  the  contract  is  actually  made, 
and  that  in  which  it  is  to  be  paid  or  per- 
formed ;  Locus,  ubi  contractus  celehratas  est ; 
locus,  ubi  cJeKtinata  sohttio  est;  and  there- 
fore, that  if  the  law  of  both  places  is  not 
violated,  in  respect  to  the  rate  of  interest, 
the  contract  for  interest  will  be  valid.  In 
support  of  thei  r  decision  the  court  mai  nly  re- 
lied upon  the  doctrines  supposed  to  be  main- 
tained by  certain  learned  j  urists  of  continen- 


tal Europe,  whose  language,  however,  does 
not  appear  to  me  to  justify  any  such  inter- 
pretation when  properly  considered,  and 
is  perfectly  compatible  with  the  ordinary 
rule,  that  the  interest  must  be  or  ought  to 
be  according  to  the  law  of  the  place 
where  the  contract  is  to  be  performed,  and 
the  money  is  to  be  paid.  It  may  not  be 
without  use  to  I'cview  some  of  the  more 
important  authorities  thus  cited,  although 
it  must  necessarily  involve  the  repetition 
of  some  which  have  been  already  cited." 
Confl.  of  Laws,  §  298.  Then  after  twenty 
pages  of  the  examination  of  authorities, 
he  comes  to  the  conclusion  that  the  decis- 
ion of  the  court  of  Louisiana  is  not  sup- 
ported by  the  reasoning  or  principles  of 
foreign  jurists,  and  is  directly  opposed  by 
the  English  case  of  Robinson  v.  Bland, 
2  Burr.  1077,  and  the  American  case  of 
Andrews  v.  Pond,  1.3  Pet.  65.  Such  is 
not  our  view  of  those  cases.  The  first  is 
wholly  different  in  its  facts.  A  bill  of 
exchange  was  sued,  drawn  in  France  upon 
the  drawer  in  England ;  and  all  that  the 
case  finds,  so  fitr  as  the  present  question  is 
concerned,  is,  that  Lord  Mmsjieid  says : 
"  The  law  of  the  place  "  ( meaning  France) 
"  can  never  be  the  rule,  where  the  trans- 
action is  entered  into  with  an  express 
view  to  the  law  of  another  country,  as  the 
rule  by  which  it  is  to  be  governed."  The 
case  of  Andrews  v.  Pond  only  decides, 
that  if  the  interest  allowable  at  the  ])lace 
of  payment  be  larger  tlian  that  where  the 
note  is  made  or  the  bill  drawn,  the  parties 
may  stipulate  for  the  higher  interest.  No 
doubt  of  this ;  but  the  case  docs  not  say 
that  if  the  interest  where  the  note  is  made 
be  the  highest,  the  parties  may  not  stipu- 
late for  that;  and  this  alone  is  the  ques- 
tion. We  consider  Dc]nAu  v.  Humjihrevs 
as  fully  sustained  by  Pock  v.  Mayo,  \a 
Vt.  33,  and  Chapman  v.  Robertson,  6 
Paiue,  627.  The  former  was  an  action  of 
assumpsit  on  two  jn-omissory  notes  given 
by  Horatio  Gates  &  Co.  of  Montreal,  to 
the  defendants,  payable  in  Albany,  N.  Y., 
and  by  the  defendants  indorsed  to  the 
plaintitfs.      It    appeared    that   the    notea 
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expressed,  then  the  interest  will  be  measured  by  the  law  of  the 
place  where  the  note  is  payable. 


were  made  at  Montreal,  where  the  makers 
resided,  and  that  the  indorsevs  and  the 
plaintiffs  resided  in  Vermont.  The  law- 
ful rate  of  interest  in  Montreal  was  six 
per  cent.,  and  in  New  York  seven  per 
cent,  per  annum.  Redfield,  J.,  in  deliver- 
ing the  opinion  of  tlie  court,  after  an  ex- 
amination of  all  the  autliorities,  says : 
"  From  all  wliieh  I  consider  the  following 
rules  in  regard  to  interest  on  contracts 
made  in  one  country,  to  be  executed  in 
another-,  to  be  well  settled ;  1 .  If  a  con- 
tract be  entered  into  in  one  place  to  be 
perfonned  in  another,  and  the  rate  of 
interest  differ  in  the  two  countries,  the 
parties  may  stipulate  for  the  rate  of  in- 
terest of  either  country,  and  thus  by  their 
own  express  contract  determine  with  ref- 
erence to  the  law  of  which  country  that 
incident  of  the  contract  shall  be  decided. 
2.  If  the  contract  so  entered  into  stipulate 
for  interest  generally,  it  shall  be  the  rate 
of  interest  of  the  place  of  payment,  unless 
it  appear  the  parties  intended  to  contract 
with  reference  to  the  law  of  the  otlier 
place.  3.  If  the  contract  be  so  entered 
into  for  money,  payable  at  a  ])lace  on  a 
day  certain,  and  no  interest  be  stipulated, 
and  payment  be  delayed,  interest,  by  way 
of  damages,  shall  be  allowed,  according 
to  the  law  of  the  place  of  payment,  where 
the  money  may  be  supposed  to  have  been 
required  by  the  creditor  for  use,  and  where 
he  migiit  be  supposed  to  have  borrowed 
money  to  supply  the  deficiency  thus  oc- 
curring, and  to  have  paid  the  rate  of 
Interest  of  that  country."  Chapman  v. 
Kobertson,  6  Paige,  627,  was  a  bill  in 
equity  to  foreclose  a  mortgage,  given  by 
the  defendant,  a  resident  of  New  York 
on  lands  in  that  State,  to  the  complainant, 
who  resided  in  England,  to  secure  the 
payment  of  £800  sterling.  The  money 
was  boiTOwcd  by  Robertson  when  in  Eng- 
land, upon  an  agreement  for  interest  at 
the  rate  of  seven  per  cent,  per  annum, 
payable  annually.  According  to  the  agree- 
ment, Robertson,  upon  his  return  to  this 
country,  executed  the  bond  and  mortgage, 
and  transmitted  them  to  the  complainant, 
who  then  deposited  the  £800  with  Robert- 
son's bankers  in  London.  The  defend.ant 
contended,  that  as  the  original  agreement 
for  the  loan  was  made  in  England,  and 
the  money  was  received  there,  the  con- 
tract for  the  payment  of  more  than  five 
per  cent,  per  annum  rendered  the  bond 


and  mortgage  usurious  and  void.  Wal- 
worth, C,  after  disposing  of  a  preliminary 
point  which  arose  in  the  case,  said :  "  The 
other  point  in  this  case  presents  a  very 
nice  question  arising  out  of  the  conflict  of 
laws  in  tliis  State  and  England  relative  to 
the  legal  rate  of  interest.  It  is  an  estab- 
lished principle,  that  the  construction  and 
validity  of  contracts  which  are  purely  . 
personal  depend  upon  the  laws  of  the 
place  where  the  contract  is  made,  unless 
it  was  made  in  reference  to  the  laws  of 
some  other  place  or  country,  where  such 
contract,  in  the  contemplation  of  the  par- 
tics  thereto,  was  to  be  carried  into  effect 
or  performed.  2  Kent's  Com.  4.57  ; 
Story,  Confl.  Laws,  §  272.  On  the  other 
hand,  it  appears  to  be  equally  well  settled 
by  the  laws  of  every  iStato  or  country, 
that  the  transfer  of  lands  or  other  heredit- 
able  property,  or  the  creation  of  any  in- 
terest in,  or  lien  or  incumbrance  thereon, 
must  be  made  according  to  the  lex  situs, 
or  the  local  law  of  the  place  where  the 
property  is  situated.  And  it  has  been 
decided,  that  the  lex  loci  rei  sites  must  also 
be  resorted  to  for  the  purpose  of  deter- 
mining what  is,  or  is  not,  to  be  consid- 
ered as  real  or  hereditable  property,  so 
as  to  have  locality  within  the  intent  and 

meaning  of  this  latter  principle 

Upon  a  full  examination  of  all  the  cases 
to  be  found  upon  the  subject,  either  in 
tills  country  or  in  England,  none  of  which, 
however,  appear  to  have  decided  the  pre- 
cise question  which  arises  in  this  cause,  I 
have  arrived  at  the  conclusion,  that  this 
mortgage  executed  here,  and  upon  prop- 
erty in  this  State,  being  valid  by  the  lex 
situs,  which  is  also  the  law  of  the  domicil 
of  the  mortgagor,  it  is  the  duty  of  this 
court  to  give  full  effect  to  the  security, 
without  reference  to  the  usury  laws  of 
England,  which  neither  party  intended  to 
evade  or  violate  by  the  execution  of  a 
mortgage  upon  the  lands  here.  If  no 
rate  of  interest  was  specified  in  the  con- 
tract, it  might  perliaps  be  necessary  to 
inquire  where  the  money  was  legally  pay- 
alile  when  it  became  due,  for  the  pui-posp 
of  ascertaining  what  interest  the  mort- 
gagee was  entitled  to  receive.  Quince  v. 
Callender,  1  Des.  160;  Scofield  k.  Day, 
20  Johns.  102.  But  if  a  contract  for  the 
loan  of  money  is  made  here,  and  upon  a 
mortgage  ot  lands  in  this  State,  which 
would  be  valid  if  the  money  was  payable 
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If  a  merchant  in  New  York  comes  to  Boston  to  buy  goods, 
and  there  receives  them,  and  gives  his  note  for  them,  which 
specifies  either  Boston  or  no  place  for  payment,  it  is  a  Boston 
transaction.  When  the  note  is  due,  it  may  be  demanded  of  the 
maker  wherever  he  is,  but  wherever  demanded  would  be  con- 
strued by  the  law  of  Massachusetts.  If  the  note  were  made 
payable  in  New  York,  it  could  be  demanded  nowhere  el:<e,  and 
would  be  construed  by  the  law  of  New  York.  If  he  did  not 
come  to  Boston,  but  sent  his  orders  from  New  York,  and  the 
goods  were  sent  to  him  from  Boston,  either  by  a  carrier  whom 
he  pointed  out,  or  in  the  usual  course  of  trade,  this  would  be  a 
completion,  a  making  of  the  contract,  and  it  would  be  a  Bos- 
ton contract,  whether  he  gave  no  note,  or  a  note  payable  in 
Boston,  or  one  without  express  place  of  payment,  (i)  But 
if,  as  before,  he  gave  his  note  payable  in  New  York,  it  would 


to  the  creditor  here,  it  cannot  be  a  viola- 
tion of  tlie  English  usury  laws,  although 
the  money  is  made  payable  to  the  creditor 
in  that  country,  and  at  a  rate  of  interest 
which  is  greater  than  is  allowed  by  the 
laws  of  England.  This  question  was 
very  fully  and  ably  examined  by  Judge 
Martin,  in  the  case  of  Depau  v.  Hum- 
phreys, in  the  Supreme  Court  of  Louisiana 
(20  Martin,  1 ),  and  that  court  came  to  the 
conclusion,  in  which  decision  I  fully  con- 
cur, that  in  a  note  given  at  New  Orleans, 
upon  a  loan  of  money  made  there,  the 
creditor  might  stipulate  for  the  highest 
legal  rate  of  conventional  interest  allowed 
by  the  laws  of  Louisiana,  altiiough  the 
rate  of  interest  thus  agreed  to  be  paid  was 
higher  than  that  which  could  be  taken, 
upon  it  loan,  by  the  laws  of  the  State 
where  such  note  was  made  payable."  In 
Hosford  v.  Niihols,  1  Paige,  220,  where  a 
contract  for  the  sale  of  land  situated  in 
New  York  was  made  between  two  citizens 
of  New  York,  one  of  wliom  removed  to 
Pennsylvania,  where  the  contract  was 
afterwards  executed,  by  giving  a  deed, 
and  taking  a  mortgage  of  tlie  premises  to 
secure  the  payment  of  the  purchase- 
money,  in  whicli  mortgage  tlie  New  I'ork 
rate  of  interest  was  reserved,  whicli  was 
greater  than  that  of  Pennsylvania,  it  ivas 
held,  that  the  gi\ing  the  deed  and  taking  tlie 
mortgage  was  only  a  consummation  of  tlie 
original  contract  made  in  New  York,  and 
that  the  mortgage  was  not  void  for  usury. 


It  is  true  that  in  this  case  the  court  also 
say :  "  Again,  there  is  no  evidence  in 
this  case  to  show  that  the  bond  and  mort- 
gage were  not  both  valid  by  tlie  law  of  the 
State  where  they  were  originally  executed. 
E.  Kane  testifies,  that  at  the  time  of  their 
date,  and  for  some  years  previous,  six  per 
cent,  was  the  legal  rate  of  interest  in 
Pennsylvania.  But  it  docs  not  appear 
that  any  law  existed  in  that  State  which 
prohibited  the  parties  from  agreeing  upon 
a  hii^ber  rate  of  interest,  or  declaring  se- 
curities void  in  which  a  higher  rate  of 
interest  was  reserved.  And  courts  of  this 
State  cannot  take  notice  of  the  laws  of 
other  States,  unless  they  are  proved  in  the 
same  manner  as  other  facts."  But  there 
is  little  doubt  that  the  decision  would  have 
been  the  same,  independently  of  this  last 
ground.  Sec  further  upon  this  (|uestion, 
Champant  i\  Kanela^li,  Prec.  in  Ch.  128; 
Connor  v.  Bellamont,  2  Atk.  .382  ;  Staple- 
ton  V.  Conway,  1  Ve^.  427  ;  3  Atk.  727  ; 
Phipps  i\  Aiiglcsca,  .5  Viii.  Abr.  209,  pi. 
8  ;  1  Eq.  Cas.  Abr.  cli  36,  Tit.  Interest 
Money,  (E)  ;  Ekiiis  f.  East  India  Vo.  1 
P.  Wms.  3'Jy>;  Anniivinon-,  3  Bing.  193 
Fergusson  c.  Eyffo,  8  Clark  &  F.  121 
Harvey  v.  Archliold,  Kyaii  &,  M.  184 
Boyce  v.  Edwards,  2  I'ct.  Ill;  Panning 
V.  Consoqua,  17  Johns.  hl\  ;  Winlhrop  y. 
Carleton,  12  Mass.  4;  Foden  v.  Sharp,  4 
Johns.  183  ;  Dewar  v.  Span,  3  T.  R.  425 
( (■)  Whiston  V.  Stoddcr,  8 Mart. (La. ),  ?5 
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be  a  New  York  note.  And  if,  by  the  terms  of  the  orders  or  the 
bargain,  the  property  in  the  goods  were  not  to  pass  to  the  pur- 
chaser  until  their  arrival  in  New  York,  they  being  previously  at 
the  risk  of  the  seller,  and  then  a  note  was  given  by  the  buyer 
in  New  York,  this  would  be,  we  think,  a  New  York  transac- 
tion and  a  New  York  note,  unless  the  note  was  made  expressly 
payable  in  Boston.  Such  would  be  the  inferences  which  we 
should  draw  from  the  reasons  of  the  cases,  and  from  what  seem 
to  be  the  stronger  authorities  ;  but  many  of  these  questions  are 
not  yet  distinctly  determined  by  adjudication.  It  is  quite  cer- 
tain that  the  Roman  civil  law  considered  the  place  of  pay- 
ment or  performance  as  the  place  of  the  contract.  And  this 
law  has  much  title  to  respect  on  a  question  of  this  kind,  both 
as  the  basis  of  a  widely  extended  system  of  law  now  in  force, 
and  as  the  embodiment,  in  its  commercial  law,  of  sound  sense 
and  accurate  justice. 

It  is  to  be  noticed,  that  the  payment  is  to  be  measured  or 
regulated  by  the  law  of  the  place  where  the  note  is  by  the 
terms  of  the  contract  to  be  performed,  and  not  by  that  where 
it  happens  to  be  performed.  A  note  made  in  Boston  may  be 
demanded  and  sued  in  England,  or  vice  versa;  because  a  note 
without  a  specified  place  of  payment  has  no  controlling  place, 
but  may  be  demanded  of  the  maker  wherever  he  is.  But  such 
a  note  would  stiU  be  a  Boston  note  or  an  English  note,  accord- 
ing to  the  place  of  its  signature.  In  fact,  all  debts  are  pay- 
able everywhere,  unless  there  be  some  special  limitation  or  pro- 
vision in  respect  to  the  payment ;  the  rule  being  that  debts, 
as  such,  have  no  locus  or  situs,  but  accompany-  the  creditor 
everywhere,  and  authorize  a  demand  upon  the  debtor  every- 
where {j) 

A  discharge  of  a  contract  under  the  law  of  a  country  which 
is  not  that  where  the  contract  was  made  or  to  be  performed, 
will  not  discharge  the  contract  in  the  country  where  it  was 
made  or  to  be  performed,  {k) 

{j)  Blanchard  v.  Russell,  13  Mass.  1 ;     v.  Marshall,  8  id.  194.      See  also,  ante,  p. 
Blake  t>.  Williams,  6  Pick.  286 ;  Braynsird     571,  n.  (g) 

IJc)  Very  v.  McHenry,  29  Me.  206. 
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SECTION   VI. 

OF  THE   LAW  OF   THE   FOEUM   IN   RESPECT   TO  PROCESS  AND   REMEDY. 

Every  state  holds  jurisdiction  over  all  persons  and  all  things 
within  its  dominion,  and  no  further.  In  England  and  America, 
foreigners  may  avail  themselves  of  the  courts  for  suits  or  de- 
fences against  each  other,  in  like  manner  as  citizens  may.  And 
a  person  who  has  property  within  the  jurisdiction  of  an  Enghsh 
or  American  court,  is  Uable  in  respect  to  that  property  to  the 
action  of  such  court,  though  he  himself  may  be  out  of  the  juris- 
diction, provided  he  receives  such  notice  as  the  general  law  of 
the  State  or  the  rules  of  the  court  may  require.  (I) 

But  on  the  trial,  and  in  respect  to  aU  questions  as  to  the 
forms,  or  methods,  or  conduct  of  process,  or  remedy,  the  law 
of  the  place  of  the  forum  is  applied,  {m)  A  familiar  instance  of 
this  is  an  action  on  an  instrument,  which,  having  a  scrawl  with 
a  mere  locus  sigilli  (or  L.  S.)  upon  it,  was  made  in  a  State  where 
this  is  all  that  is  necessary  to  constitute  it  a  sealed  instrument, 
but  is  sued  in  a  State  where  a  seal  of  some  kind  must  be  put 
to  it.  This  instrument  must  not  only  be  declared  on  as  a  sim- 
ple contract,  but  if  sued  there  it  is  only  as  a  simple  contract 


(/)  In  this  country  we  have,  very  gen-  F.  1  ;    Nash   c.   Tupper,  1   C.aines,  402  ; 

erally,  statutory  provisions  for  Riving  ab-  Tearsall  v.  l)\vii;lit,  2  Mass.  84 ;  Smith  v. 

Bent  defendants  due  notice ;  and  t  lie  re  are  SpinoUa,  2  Jolms.  19S;    Van  Rciinsdyk 

generally,  perhaps  universally,   rules   of  i\  Kane,  1   Gallis.  374 ;  Lodge  v.  ]'lielps, 

court  and  of  practice,  for  the  same  pur-  1  Johns.  Cas.  139,  2  Caines'  ('as.  in  Er- 

pose.     An<l  the  principle  that  tlicy  are  en-  ror,  321  ;  Peck  v.  Hozier,  14  Johns.  346  ; 

titled  to  this  protection  is  universally  rec-  Jones  ».   Hook,  2  Kand.  303 ;  Wilcox  r. 

ognized.     Fisher  v.  Lane,  3  Wilson,  302,  Hunt,  13   Pet.  .'578;  Pickering  v.  Pisk,  6 

303;    The    Mary,    9    Cranch,    126,   144;  Vt.   102;  Wood  r.  Watkinson,  1 7  Conn. 

Bradstreet  i:  Neptune  Ins.  Co.  3  Sumner,  500.     But  in  Rice  et  al.  ;..  Courtis,  32  Vt. 

600.  460,  Redfidd,  C.  J.,  it  was  held,  tliat  the 

(m)  Thi.s  rule  is  constantly  asserted,  not  local  rule  of  policy  in  that  State  requiring 

only  byallcivilians, but  in  numerous  cases  a  complete  clianire  of  possession,  in  case 

in  England  anil  in  thi<  country.     See  Rob-  of  the   transfer   of  personal  property,  in 

inson  v.    Bland,   2  Burr.   1U77  ;    Do   La  order  to  exempt  it  from  attachment  iipon 

Vega  V.  Vianna,  1  B.  &  Ad.  284  ;  Trim-  process  a;;ainsf  the  transferrer,  is  universal 

bey  !).  Vi;,'nier,  1  Bing.  N.  c.    151,  l.'iO  ;  in  its  application  to  all  personal  property 

British  Linen  Co.  c.  Drumraond,   10  B.  actually  within  the  State. 
&,  C.  903 ;  Don   u.  Lippman,  5  Clark  & 
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that  it  will  be  there  construed,  in  respect  to  all  the  rights  and 
obligations  of  the  parties,  (w) 

Some  question  has  arisen  in  the  case  of  an  aiTest  in  a  suit 
on  a  contract  made  where  the  arrest  would  not  have  been  per- 
mitted  bylaw;  and  it  has  been  held,  that  the  right  to  arrest 
would  be  that  only  which  was  given  by  the  law  of  the  place 
where  the  contract  was  made,  (o)     It  seems,  however,  to  be 


(n)  Andrews  v.  Herriot,  4  Cowen,  508, 
overruling  Meredith  v.  Hinsdale,  2  Caines, 
3B2  ;  Bank  of  United  States  v.  Donally, 
8  Pet.  361 ;  Douglas  v.  Oldham,  6  N.  H. 
,150;  Tlurasher  v.  Everhart,  3  Gill  &  J. 
234  ;  Adams  v.  Kerr,  1  B.  &  P.  360  ;  Le 
Koy  V.  Beard,  8  How.  451. 

(o)  Such  at  least  has  been  understood  to 
be  the  decision  of  the  court  in  Melan  v. 
Fitzjames,  1  B.  &  P.  138.  We  would  sub- 
mit, however,  that  the  judgment  of  the 
court  in  that  case  proceeded  on  a  different 
ground.  It  was  an  action  on  an  instru- 
ment executed  in  France.  The  defendant 
having  been  held  to  bail,  a  rule  was  ob- 
tained calling  on  the  plaintiff  to  show 
cause  why  the  bail-bond  should  not  be 
given  up  to  be  cancelled,  on  the  defend- 
ant's entering  a  common  appearance.  At 
the  hearing  an  affidavit  of  a  French  coun- 
sellor was  produced,  stating,  that  by  the 
law  of  France,  "  not  only  the  person  of  the 
contractor  or  grantor  was  not  engaged  or 
liable,  but  it  was  not  even  permitted  to 
the  party  contracting  to  stipulate  that  his 
body  should  be  arrested  or  imprisoned  by 
reason  of  a  deed  of  that  sort."    After  ar- 

fument,  the  court  made  the  rule  absolute, 
Teath,  J.,  dissenting.  But  it  seems  clear, 
from  the  opinions  delivered,  that  Ei/re,  C. 
J.,  and  Rooke,  J.,  who  constituted  a  ma- 
jority of  the  court,  went  upon  the  ground 
that  the  instrument  in  question  did  not, 
according  to  the  law  of  France,  contain 
any  personal  obligation,  and  did  not  author- 
ize any  proceedings  in  personam,  but  only 
in  rem.  And  it  was  upon  this  point  that 
Heath,  J.,  differed  from  them.  Eyre,  C.  J., 
said :  "  If  it  appears  that  this  contract 
creates  no  personal  obligation,  and  that  it 
could  not  be  sued  as  such  by  the  laws  of 
France,  on  the  principle  of  preventing  ar- 
rests so  vexatious  as  to  be  an  abuse  of  the 
process  of  the  court,  there  seems  to  be  fair 
ground  on  which  the  court  may  interpose 
to  prevent  a  proceeding  so  oppressive  as  a 
personal  arrest  in  a  foreign  country,  at  the 
commencement  of  a  suit  m  a  case  which,  as 
far  a£  we  can  judge  at  present,  authorizes 


no  proceeding  against  the  person  in  the 
country  in  which  the  transaction  passed. 
If  there  could  be  none  in  France,  in  my 
opinion  there  can  be  none  here.     I  cannot 
conceive  that  what  is  no  personal  obliga- 
tion in  the  country  in  which  it  arises,  can 
ever  be  raised  into  a  personal  obligation 
by  the  laws  of  another.     If  it  be  a  per- 
sonal obligation  there,  it  must  be  enforced 
here  ih  the  mode  pointed  out  by  the  law 
of  this  country  ;  but  what  the  nature  of 
the  obligation  is  must  be  determined  by 
the  law  of  the  country  where  it  was  en- 
tered into,  and  then  this  country  will  apply 
its  own  law  to  enforce  it."   Heath,  J.,  said : 
"  This,  on  consideration,  does  seem  to  me 
to  be  a  personal  contract,  and  if  it  be  so, 
I  have  not  the  least  doubt  that  the  de- 
fendant  should    be   held   to   bail.     That 
being  the  case,  we  all  agree,  that  in  con- 
struing contracts,  we  must  be  governed  by 
the  laws  of  the  country  in  winch  they  are 
made  ;  for  all  contracts  have  a  reference 
to  such  laws.     But  when  we  come  to  rem- 
edies it  is  another  thing;  they  must  be 
pursued  by  the  means  which  the  law  points 
out  where  the  party  resides.     The  laws  of 
the  country  where  the  contract  was  made 
can  only  have  a  reference  to  the  nature  of 
the  contract,  not  to  the  mode  of  enforcing 
it.     Whoever  comes  into  a  country  volun- 
tarily subjects  himself  to  all  the  laws  of 
that  countiy,  aiid  therein  to  all  the  reme- 
dies du-ected  by  those  laws,  on  his  partic- 
ular engagements."    Rooke,  3. :    "  I  en- 
tirely agree  with  my  Lord  Chief  Justice. 
Though  the  contract,  on  the  face  of  it,  may 
seem  to  bind  the  person  of  the  Duke  de 
Fitzjames,  by  the  words   '  binding   him- 
self,' &c.,  yet  being  made  abroad,  we  must 
consider  how  it  would  be  understood  in 
the  countiy  where  it  was  made.     Accord- 
ing to  the  affidavit  which  has  been  pro- 
duced on  one  side,  and  not  contradicted  by 
the  other,  this  contract  is  considered  in 
France  as  not  affecting  the  person.     Then 
what  does  it  amount  to  ?     It  is  a  contract 
that  the  Duke's  estate  shall  be  liable  to 
answer  the  demand,  but  not  his  person. 
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settled  otherwise,  arrest  being  of  the  remedy  and  not  of  the 
rigid,  {f) 

So,  too,  limitation  and  prescription  are  applied  only  according 
to  the  law  of  the  forum.  At  least,  it  seems  quite  well  estab- 
lished, that  a  foreigner,  bringing  an  action  on  a  debt  which  is 
barred  by  lapse  of  time  in  the  State  where  it  is  sued,  but  would 
not  be  at  home,  is  bound  by  the  law  of  the  forum,  and  cannot 
recover  payment,  (g)  The  general  reason  is,  that  all  States 
make  their  laws  of  peace  to  prevent  oppressive  and  wasteful 
litigation  within  their  jurisdiction,  and  have  a  right  to  determine, 
for  all  who  resort  to  their  tribunals,  how  soon  after  the  debt  is 
due  the  creditor  must  claim  it  or  lose  it.  But  the  question 
which  might  arise,  if  the  action  would  be  barred  if  brought  in 
the  place  of  the  contract,  «but  is  not  barred  by  the  law  of  the 
forum,  whether  the  shorter  limitation,  being  that  by  the  law  of 
the  place  of  contract,  shall  now  prevail,  is  not  so  well  settled. 
We  should  say,  however,  in  this  as  in  the  former  case,  the  law 
of  the  forum  must  govern,  on  the  general  ground  that  the  whole 
question  of  Limitation  or   prescription  is   one   of  process   and 

If  the  law  of  France  has  said  that  tlie  per-  property  only  of  the  defendant,  and  if  it 
son  shall  not  be  liable  on  such  a  contract,  so  appears  on  the  face  of  it,  the  court  will 
it  is  the  same  as  if  the  law  of  France  had  attend  to  that  circumstance.  But  if  I  can 
beenexpressly  asserted  in  the  contract.  If  show  tliat  it  is  ■■'  personal  security  affect- 
it  had  been  specially  agreed  between  the  ing  the  person  and  following  it  every- 
partics  not  to  consider  the  Duke's  person  where,  wharever  maybe  the  law  of  Franco 
liable,  and  under  those  circumstances  he  as  to  the  form  of  proceeding,  yet  Avhen 
had  come  over  here,  there  would  have  been  the  party  is  found  in  this  or  any  other 
no  difference  between  us ;  for  if  it  were  country,  he  may  l)e  proceeded  against  ac- 
agreed  there  that  the  person  should  not  be  cording  to  the  rules  and  practice  of  the 
liable,  it  would  not  be  liable  here.  Now,  country  in  Avhicb  he  is  resident." 
as  far  as  I  can  understand  the  contract,  ( />)  De  La  Vega  v.  Vianna,  1  B.  &  Ad. 
this  is  the  true  meaning  of  it.  The  defend-  284;  Imlay  y.  Ellefsen,  2  East,  4.53  ;  Peck 
ant  is  not  bound  by  the  mere  words  of  the  v.  Hozier,  14  Johns.  34lj ;  Hinkley  v. 
contract,  but  has  a  right  to  ex|>lain  by  j\I;irean,  3  Mason,  88  ;  Titus  v.  Hobart, 
affidavit  how  it  would  be  considered  in  5  id.  378;  Smith  o.  SpinoUa,  2  Johns. 
France.  With  the  explanation  given  I  198;  Woodbridge  v.  Wright,  3  Conn 
am  satisfied,  and  being  satisfied  with  it,  I  .'j23  ;  Atwiitcr  v.  Townsenil,  4  id.  47  ■ 
think  the  defendant  should  be  permii ted  to  Sinith  «.  Hcaly,  id.  49;  Whittemore  ■■'. 
enter  a  common  appearance."  Such  was  Adams,  2  Cowon,  626. 
also  understood  to  be  the  turning-point  of  (7)  British  Linen  Co.  v.  Drnmmond 
the  case  by  Adair,  Sergeant,  who  showed  10  B.  &  C.  903  ;  Van  Reimsdvk  v.  Kane, 
cause  against  the  rule.  "  This  rule,"  said  1  Gallis.  371;  Lc  Koy  i'.  Crowninshieldj 
he,  "was  granted  in  order  to  ascertain  2  Mason,  1, '51  ;  N.ish  y.  Tupper,  1  Caines' 
whether  the  security  in  question  was  that  402  ;  Bank  of  United  States  v.  Donnally, 
kind  of  security  which  imported  a  remedy  8  Pet.  361 ;  Ruggles  v.  Kecder,  3  Johns, 
against  the  person  of  the  defendant,  or  263  ;  Decouche  v.  Savetier,  3  Johns.  Ch. 
whether  it  was  only  in  the  nature  of  a  190;  Lincoln  v.  Battelle,  6  Wend.  475  • 
mortgage  on  his  estate.  If  this  be  a  mere  M'Elmoylo  t;.  Cohen,  13  Pet.  312;  Thi- 
iecmity,  affecting  the  land  and   personal  bodeau  u.  Levassuer,  36  Me.  362. 
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remedy,  and  not  of  right  and  obligation,  (r)     Thus,  it  seems  to 
be  decided,  that  the  section  of  the  Statute  of  Frauds,  providing 


(r)  Williams  v.  Jones,  13  East,  439  ; 
Medbury  v.  Hopkins,  3  Conn.  472;  Van 
Reimsdyk  u.  Kane,  1  Gallis.  371  ;  Le  Roy 
V.  Cvowninshiokl,  2  Mason,  151  ;  Huberw. 
Steinor,  2  Bing.  n.  c.  202  ;  Decouche  v. 
Savotier,  3  Jolins.  Ch.  190  ;  Riisgles  v. 
Keelcr,  3  Jolins.  263  ;  Pcarsall  v.  Dwight, 
2  Mass.  84.  Mr.  Justice  Story,  in  his  Con- 
flict of  Laws,  5  582,  takes  this  distinction. 
"  Suppose  the  statutes  of  limitation  or 
prescription  of  n  particular  country  do  not 
only  extinguish  the  right  of  action,  but  the 
claim  or  title  itself,  ipso  facto,  and  declare 
it  a  nullity  after  the  lapse  of  the  prescribed 
period,  and  the  parties  are  resident  witliin 
the  jurisdiction  durmg  the  wliole  of  that 
period,  so  that  it  lias  actually  and  fully 
operated  upon  the  case,  under  such  cir- 
cumstances the  question  might  properly 
arise,  whether  such  statutes  of  limitation 
or  prescription  may  not  afterwards  be  set 
up  in  any  other  country  to  which  tlie  par- 
ties may  remove,  by  way  of  extinguish- 
ment or  transfer  of  the  claim  or  title.  Tliis 
is  a  point  which  does  not  seem  to  have  re- 
ceived as  much  consideration  in  the  decis- 
ions of  the  common  law  as  it  would  seem 
to  require."  In  Don  v.  Lippman,  5  Clark 
&  F.  16,  Lord  Brourjhnm  speaks  of  this 
as  an  excellent  distinction.  And  it  is  ap- 
proved of  by  Tindal,  C.  J.,  in  Huber  v. 
Steiner,  2  Bing.  n.  c.  202.  But  in  Bul- 
ger V.  Roche,  1 1  Pick.  36,  where  a  debt 
was  contracted  in  a  foreign  country,  be- 
tween subjects  thereof,  who  remained  there 
until  the  debt  became  barred  by  the  law  of 
limitations  of  such  country,  it  was  held, 
that  such  debt  could  be  recovered  in  jNIas- 
sachusetts,  the  action  having  been  brought 
within  six  years  after  the  parties  came  into 
that  commonwealth.  And  Shaw,  C.  J., 
said  :  "  That  the  law  of  limitation  of  a 
foreign  country  cannot  of  itself  be  pleaded 
as  a  bar  to  an  action  in  this  common- 
wealth seems  conceded,  and  is  indeed  too 
well  settled  by  aitthority  to  be  drawn  in 
question.  Byrne  v.  Crowninshield,  17 
Mass.  55.  The  authorities,  both  from  the 
civil  and  the  common  law,  concur  in  fix- 
ing the  rule,  that  the  nature,  validity,  and 
construction  of  contracts  is  to  be  deter- 
mined by  the  law  of  the  place  where  the 
contract  is  made,  and  that  all  remedies  for 
enforcing  such  contracts  are  regulated  by 
the  law  of  the  place  where  such  remedies 
are  pursued.  Whether  a  law  of  prescrip- 
tion or  statute  of  limitation,  which  takes 


away  every  legal  mode  of  recovering  a 
debt,  shall  be  considered  as  affecting  the 
contract  like  payment,  release,  or  judg- 
ment, which  in  effect  extinguish  the  con- 
tract, or  whether  they  are  to  be  considered 
as  affecting  the  remedy  only  by  determin- 
ing the  time  within  which  a  particular 
mode  of  enforcing  it  shall  be  pursued,  were 
it  an  open  question,  miiht  be  one  of  some 
difBculty.  It  was  ably  discussed  upon 
general  principles  in  a  late  case  (Le  Roy 
V.  Crowninshield,  2  Mason's  Rep.  151), 
before  the  Circuit  Court,  in  which,  how- 
ever, it  was  fully  conceded,  by  the  learned 
judge,  upon  a  full  consideration  and  re- 
view of  all  the  authorities,  that  it  is  now 
to  be  considered  a  settled  question.  A 
doubt  was  intimated  in  that  case,  whether, 
if  the  parties  had  remained  subjects  of  the 
foreign  country  until  the  term  of  limitation 
had  expired,  so  that  the  plaintiff's  remedy 
would  have  been  extinguished  there,  such 
a  state  of  facts  would  not  have  presented 
a  stronger  case,  and  one  of  more  serious 
difficulty.  Such  was  the  case  in  the  pres- 
ent instance,  but  we  think  it  sufficient  to 
advert  to  a  well-settled  rule,  in  tlie  con- 
struction of  the  statute  of  limitations,  to 
show  that  this  circumstance  can  make  no 
difference.  Tlie  rule  is  this,  that  where 
the  statute  has  begun  to  run,  it  will  con- 
tinue to  run,  notwithstanding  the  inter- 
vention of  any  impediment,  which,  if  it 
had  existed,  w  lien  the  cause  of  action  ac- 
crued, would  have  prevented  the  operatioQ 
of  the  statute.  For  instance,  if  this  action 
accrued  in  Nova  Scotia  in  1821,  and  the 
plaintiff  or  defendant  had  left  that  country 
in  1825  within  six  years,  in  1828,  after  the 
lapse  of  six  years,  the  action  would  he  as 
effectually  barred,  and  the  remedy  extin- 
guished there,  as  if  both  had  continued  to 
i-e>ide  in  Halifax  down  to  the  same  period. 
So  that  when  the  parties  met  here  in  1829, 
so  far  as  the  laws  of  that  country,  by  tak- 
ing away  all  legal  remedy,  could  affect  it 
the  debtwas  extinguished,  and  that  equally 
wliether  they  had  both  remained  under  the 
jurisdiction  of  those  laws  till  the  time  of 
limitation  had  elapsed,  or  whether  either 
or  both  had  previously  left  it.  The  au- 
thorities referred  to,  therefore,  must  be 
held  applicable  to  a  case  where  both  par- 
ties M'ere  subject  to  the  jurisdiction  of  ^  a 
foreign  State,  when  the  bar  arising  from  its 
statute  of  limitations  attached.  The  same 
conclusion  results  from  the  reason  upon 
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that  certain  agreements  shall  not  be  enforced  unless  in  writing, 
if  made  not  to  be  performed  within  a  year,  does  not  make  the 
contract  void,  but  is  a  law  of  remedy  only  ;  and  therefore  such 
a  contract  made  abroad,  where  it  may  be  enforced  because  there 
is  no  such  law,  cannot  be  enforced  here  or  in  England  where 
that  law  prevails,  (s) 

So  the  courts  of  one  State,  where  a  note  is  sued,  will  not 
enforce  the  laws  of  set-off  of  another  State  where  it  was 
made,  [t) 

In  some  of  our  States,  as  in  Iowa,  Indiana,  and  Ohio,  there 
are  statute  provisions  that  actions  shall  not  be  maintained  in 
their  courts,  if  they  would  have  been  barred  by  the  statutes  of 
limitations  where  the  cause  of  action  arose. 

If  one  holds  personal  property  by  adverse  title,  long  enough 
to  acquire  a  title  to  it  in  that  way  by  the  law  of  prescription  of 
the  place  where  he  holds  it,  and  afterwards  removes  with  the 
property  to  a  place  where  the  prescription  necessary  to  give 
title  is  longer,  the  original  owner  cannot,  as  it  seems,  maintain 
his  title  in  this  new  place,  but  is  bound  by  the  prescription  of 
the  former  place,  (m) 


SECTION    VII. 


OF     FOREIGN  MARRIAGES. 

It  seems  to  be  generally  admitted,  and  is  certainly  a  doctrine 
of  English  and  American  law,  that  a  marriage  which  is  valid 

which  these  cases  proceed,  which  is,  tliat  v.  Southmayd,  3  Green,  171  ;  Townsend 

statutes  of  limitation  affect  only  the  time  u.  Jennison,  9  How.  407  ;  Nicliols  v.  Eog- 

within  which  a  legal  remedy  must  be  pur-  ers,  2  Paine,  C.  C.  437  ;  Henry  c.  Sar- 

■iued,  and  do  not  aiTctt  the  nature,validity,  geant,    13    N.  H.   321  ;    Martin  v.  Hill, 

or   construction   of   the   contract.      This  12  Barb.  631.      Also,  Ohio  Civil    Code 

reason,  whether  well  founded  or  not,  ap-  (1853),  §  22;  Indiana  Civil  Code  (1852), 

f)lie3  equally  to  civ.se.s  where  the  term  of  ^  216;  Iowa  Code  (1851),  \  1665. 
imitation  has  elapsed,  when  the   parties         (s)  Leroux  v.  Brown,   12    C.  B.   801, 

leave  the  foreign  State,  as  to  those  where  14  Eng.  L.   &  Eq.  247.     See   the   case 

it  has  only  begun  to  run  before  they  have  stated,  post,  vol.  111.  p.  57,  n.  (w). 
left   the   State,  and   elapses  afterwards."         (()  Bank  of  Galliopolis  v.  Trimble,  6 

And  see  Horton  v.  Horner,  16  Ohio,  145;  B.  JVIon.  599. 

Pratt  V.  Hubbard,  1   Greene,  Iowa,  19;         (»)  Beckford   v.    Wade,    17    Ves.    87 

Hale  V.  Lawrence,  1  N.  J.  71 1 ;  Beardsley  And  see  Shelby  v,  Guy,  11  Wheat.  361 
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in  the  place  where  it  is  contracts  d  is  valid  everywhere,  (v)     The 
necessity  and   propriety  of    thv    rule   are  so  obvious  and  so 


((•)  In  England  this  may  be  considered 
an  establisliod  law,  at  least  since  17G8, 
when  the  case  of  Compton  v.  Bearcroft 
was  decided.  That  case  is  tluis  statod  in 
Buller's  Nisi  Prius,  pp.  113,  114:  "The 
appellant  and  respondent,  both  Knglish 
subjects,  and  the  apjiellaiit  beiriir  viiidcr 
age,  ran  away,  without  the  consevii  of  her 
guardian,  and  were  married  in  Kcctland, 
and  on  a  suit  brouglit  in  the  spiritual 
comt  to  annul  the  marriage,  it'.pai  holden 
that  the  marriage  was  good."  An  account 
of  this  case  will  be  found  a'j'o  in  Middle- 
ton  V.  Janverin,  2  Hagg.  Consist.  K.  443. 
The  case  of  Conway  v.  Beazley,  3  Hagg. 
Consist,  li.  639,  has  been  .'■■up])osed  to 
hold  an  opposite  doctrine  ;  but  this  ca-jf. 
only  decides  that  a  Scotch  divorce,  whore 
the  husband  and  wife  were  domiciled  in 
England  at  the  time,  and  lir.d  been  trjpr- 
ried  in  England,  is  void  there.  Seo  re- 
marks on  this  case  in  Bisliop's  valuable 
work,  on  Marriage  and  Divorce,  f,^  197, 
128.  The  same  rule  is  generally  held  in 
this  country.  Thus  in  Modway  v.  Need- 
ham,  16  Mass.  157,  where  parties  inca- 
pable by  the  law  of  JNIassachusetts,  of 
contracting  marriage  with  each  other,  by 
reason  of  one  of  them  being  a  wliite  per- 
son and  the  other  a  negro,  went,  for  the 
express  purpose  of  evading  the  law,  into 
Rhode  Island,  where  such  marriages  are 
allowed,  and  were  there  married,  and  im- 
mediately returned,  it  was  held,  that  the 
marriage,  being  jood  in  Rhode  Island, 
was  good  in  Massachusptts.  And  Parker, 
C.  J.,  said  :  "  Accoiding  to  the  case  set- 
tled in  England  by  the  ecclesiastical 
court,  and  recognized  by  the  courts  of 
common  law,  the  marriage  is  to  be  held 
valid  or  otherwise  according  to  the  laws 
of  the  place  where  it  is  contracted ;  al- 
though the  parties  went  to  the  foreign 
country  with  an  intention  to  evade  the 
laws  of  their  own.  This  doctrine  is  re- 
pugnant to  the  general  principles  of  law 
relating  to  contracts ;  for  a  fraudulent 
evasion  of  the  laws  of  the  country  where 
the  parties  have  their  domicil  could  not, 
except  in  tlie  contract  of  marriage,  be  pro- 
tected under  the  general  principle.  Thus 
parties  intending  to  make  a  usurious  bar- 
gain cannot  give  validity  to  a  contract,  in 
which  more  than  the  lawful  interest  of 
their  country  is  secured,  by  passing  into 
another  territory  where  there  may  be  no 
restriction  of  interest,  or  where  it  is  estab- 
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lished  at  a  higher  rate,  and  there  execut- 
ing a  contract  l)cfore  agreed  upon.  The 
exception  in  favor  of  marriages  so  con- 
tracted must  be  founded  on  principles  of 
policy,  witli  a  view  to  prevent  the  dis- 
a;itrous  consequences  to  the  issue  of  such 
marriages,  as  ^^•eIl  as  to  avoid  the  pulilii; 
mischief  which  would  result  from  the  loose 
state  in  which  people  so  situated  would 
live."  So  in  Putnam  v.  Putnam,  8  Pick. 
433,  where  parties,  botli  residutu  in  Mas- 
sachusetts, where  one  of  them  having 
been  divorced  for  his  adultery,  was  there- 
fore proliibited  under  a  general  statute 
from  contracting  marriage  while  his  late 
wife  was  living,  went,  in  order  to  evade 
this  statute,  into  the  adjoining  state  of 
Connecticut,  wliere  no  such  prohibition 
(existed,  anil  were  there  married,  and  im- 
mediately returned,  the  marriage  was  held 
to  be  good  in  Massacliusetts.  Parker,  C. 
J.,  in  delivering  the  judgment  of  the  court, 
after  referring  to  the  case  of  Medway  v. 
Needham,  said  :  "  This  decision  covers 
the  whole  ground  of  the  present  case,  and 
to  decide  this  against  the  jjctitioner  would 
be  to  overrule  that  dcci'^ion.  The  court 
were  aware  of  all  the  objections  to  the 
doctrine  maintained  in  that  case,  and  knew 
it  to  be  vcsiittt  qiucstio  among  civilians  ; 
but  theyadopteil  the  rule  of  the  law  of 
England  on  this  suhjcct,  on  the  same 
ground  it  was  ado|)ted  tliere,  namely,  the 
extreme  danger  and  diflSculty  of  vacating 
a  marriage,  which  by  the  laws  of  the 
country  where  it  was  entered  into  was 
valid.  The  condition  of  parties  thus  situ- 
ated, the  effect  upon  their  innocent  off- 
spring, and  the  outrage  to  public  morals, 
were  considered  as  strong  and  decisive 
reasons  for  giving  place  to  the  laws  of  tlie 
foreign  country,  not  merely  on  account  of 
comity,  for  that  would  not  be  offended  by 
declaring  null  a  contract  made  in  viola- 
tion of  the  laws  of  the  State  in  which  the 
parties  lived,  by  evasion,  but  from  general 
policy ;  nor  will  the  same  principle  be 
necessarily  applied  to  contracts  of  a  dif- 
ferent nature  —  usurious,  gaming,  or  oth- 
ers made  unlawful  by  statute  or  common 
law ;  for  comity  will  not  require  that  the 
subjects  of  one  country  shall  be  allowed  to 
protect  themselves  in  the  violation  of  its 
laws,  by  assuming  obligations  under  an- 
other juiisdiction,  purposely  to  avoid  the 
effect  of  those  laws.  The  law  on  this  sub- 
ject having  been  declared  by  this  court 
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stringent,  that  it  can  hardly  be  called  in  question 
it  must  be  subject  to  some  qualification. 


Nevertheless 


A  marriage  made  else- 


ten  years  ago,  in  the  case  before  cited,  it 
is  binding  npon  us  and  the  community, 
until  the  legislature  shall  see  fit  to  alter  it. 
If  it  shall  lie  found  inconvenient,  or  re- 
pugnant to  sound  principle,  it  may  be  ex- 
])ccted  that  the  legislature  will  explicitly 
enact,  that  man-iages  contracted  within 
another  State,  wliich  if  entered  into  here 
would  be  void,  shall  have  no  force  within 
this  commonwealth.  But  it  is  a  subject 
whiclij  whenever  taken  into  consideration, 
will  be  found  to  re([uire  the  exercise  of  the 
highest  wisdom."  This  judgment  was 
pronounced  in  1829.  But  in  18.35,  at  the 
time  of  the  passage  of  the  Revised  Stat- 
utes, the  legislature  interfered  by  enacting 
as  follows ;  "  When  any  persons,  resi- 
dent in  this  State,  shall  undertake  to  eon- 
tract  a  marriage,  contrary  to  the  preced- 
ing provisions  of  this  chapter,  and  shall, 
in  order  to  evade  those  provisions,  and 
with  an  intention  of  returning  to  reside  in 
this  State,  go  into  another  State  or  cou)i- 
try,  and  there  have  their  marriage  solem- 
nized, and  shall  afterwards  return  and 
reside  here,  such  m.arriagc  shall  be  deemed 
void  in  this  Stale  '  Kev.  Stat.  ch.  7.5, 
sect.  6.  As  to  what  cases  this  statute 
embraces,  see  Sutton  v.  Waneu,  10  Jlet. 
451  ;  Commonwealth  '■.  Hunt,  4  Cash. 
49.  The  case  of  Williams  v.  Gates,  5 
Ired.  535,  contains  a  doctrine  materially 
difterent  from  that  of  the  Massachu.setts 
cases  above  cited.  That  was  a  petition  by 
the  plaintiff,  as  widow  of  the  defendant's 
intestate,  for  an  allowance  out  of  his  estate. 
It  appeared  that  the  plaintiff  had  formerly 
intermarried  with  one  Allen  in  Korth 
Carolina,  both  being  domiciled  there.  Her 
husband  afterwards  instituted  a  suit  against 
her  for  a  divorce  for  cause  of  adultery  on 
her  part,  in  which  there  was  a  decree 
divorcing  him  a  vinculo  mntrimowi.  After- 
wards the  plaintitf  and  the  defendant's  in- 
testate, both  being  citizens  of  North  Car- 
olina, and  domiciled  there,  with  the  pur- 
pose of  evading  the  laws  of  that  State, 
which  prohibited  her  from  marrying  again, 
went  into  South  Carolina  and  there  inter- 
married, according  to  the  laws  of  that 
State,  and  immediately  returned  to  North 
Carolina,  and  continued  to  live  there  for 
several  years  as  husband  and  wife,  until 
the  death  of  the  intestate.  And  tlio  Su- 
preme Court  of  North  Carolina  held  this 
latter  marriage  to  be  void.  Ruffin,  C.  J., 
said :    "  It  is  unquestionable,  that  if  this 


second  man-iage,  in  this  case,  had  been 
celebrated  in  this  State,  it  would  have 
subjected  the  plaintiff  to  the  pains  of 
bigamy,  and  ^vouId  have  been  void.  The 
case  stands,  as  to  her,  precisely  as  if 
there  never  bad  been  a  divorce  ;  and,  pro 
]iac  vice,  the  first  marriage  is  still  subsist- 
ing. We  conceive  the  second  marriage 
acquires  no  force  by  the  celebration  of  it 
having  been  in  Soutii  Carolina.  We  have 
been  at  some  loss  to  determine  in  what 
sense  we  are  to  understand  the  jjhrase  in 
the  case,  that  the  parties  married  in  South 
C-arolina,  '  according  to  the  laws  of  that 
State.'  We  suppose  it  was  meant  to  say 
thereby  merely  that  the  ceremony  was 
duly  celebrated  with  the  formalities,  and 
by  the  persons,  and  with  the  witnesses, 
there  requisite  to  constitate  a  marriage. 
It  would  be  great  injustice  to  our  sister 
State  to  assume  that  liy  her  laws  her  own 
citizens  can  marry  a  second  time,  a  former 
marriage  not  being  dissolved  by  death  or 
divorce ;  or  that  she  makes  it  lawful  for 
citizens  of  other  States,  who  have  married 
at  home,  and  by  their  domestic  laws  can- 
not marry  a  second  time,  to  leave  their 
own  State  and  go  into  South  Carolina  ex- 
pressly to  evade  their  own  laws,  and,  with- 
out acquiring  a  domicil  in  South  Carolina, 
contract  a  marriage  there.  We  cannot 
suppose  that  South  Carolina  allows  of 
polygamy,  cither  by  her  own  citizens  or 
those  of  any  other  country.  Therefore  we 
might  cut  the  case  short  at  that  point, 
upon  the  presumption  that,  the  contrary 
not  expressly  appearing,  the  law  of  South 
Carolina  does  not  tolerate  thi-i  marriage 
more  than  our  own  law  does.  Indeed,  we 
believe  that  in  truth  she  does  not  so  much, 
as  Ave  have  been  informed  that  she  grants 
no  divorces.  But  if  it  wei*e  otherwise,  we 
shoilld  still  hold  the  marriage  void.  We 
do  not  undertake  at  present  to  say  what 
might  be  the  effect  of  a  marriage  of  a  per- 
son, in  the  situation  of  this  plaintiff,  con- 
tracted in  another  State  in  which  she  had 

become  6ona^rfe  domiciled Tho 

case  before  us  is  not  one  of  a  domicil  out 
of  North  Carolina,  but  it  is  stated  that  the 
])arties  were  domiciled  here,  and  went  to 
South  Carolina  in  fraud  of  our  law.  Now 
if  the  law  of  South  Carolina  allow  of  such 
a  marriage,  and  although  it  bo  true  that 
generally  marriages  are  to  be  judged  by 
the  lex  luci  contractus,  yet  every  country 
must  9  1  fai  respect  its  own  laws,  and  their 
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where  would  not  be  acknowledged  as  valid  in  a  State  the  law 
of  which  forbade  it   as   incestuous ;  (w)   although  a  question 


operation  on  its  own  citizens,  as  not  to 
allow  them  to  be  evaJed  by  acts  in  another 
country  purposely  to  defraud  them.  It 
cannot  allow  such  acts  abroad,  under  the 
pretence  that  they  were  lawful  there,  to 
defeat  its  own  laws  at  home,  in  their 
operation  upon  persons  within  her  own 
territory.  If  a  person  contract  marriage 
here,  and,  living  tlie  other  party,  he  goes 
to  Turkey,  and  marries  half  a  dozen 
wives,  contrai-y  to  the  laws  of  tliis  State, 
it  would  be  impossible  that  we  could  give 
up  our  whole  policy  regulating  marriages 
and  inheritances,  and  allow  all  tliose 
women  and  children  to  come  in  here,  as 
wives  and  heirs,  with  the  only  true  wife 
and  heirs  according  to  our  law.  And  it 
would  be  yet  more  clear,  if  two  persons 
were  to  go  from  this  country  to  Turkey, 
merely  for  the  sake  of  getting  married  at 
a  place  in  which  polygamy  is  lawful,  and 
then  coming  back  to  the  place  where  it  is 
not  lawful Certainly  every  coun- 
try should  be  disposed  to  respect  the  laws 
of  another  country  ;  but  not  more  than  its 
own.  That  ought  not  to  be  expected.  If 
a  Turk  with  two  wives  were  to  come  here, 
we  would  administer  to  them  tlie  justice 
due  to  the  relations  contracted  by  them  at 
home.  But  an  American  marries  at  home, 
where  plurality  of  wives  is  excluded,  and 
then,  contrai'y  to  his  engagement  with 
that  wife,  takes  another,  where  a  plurality 
of  wives  is  tolerated,  and  the  first  wife 
claims  the  benefit  of  the  law  of  her  own 
country  from  the  courts  of  her  own  coun- 
try, while  the  second  wife  claims  from  the 
same  courts  the  immunities  and  rights 
conceded  to  her  in  the  law  of  her  original 
country.  These  claims  are  incompatible, 
and  one  only  can  be  granted;  and  it  is 
easy  to  see  that  the  obligations  arising  out 
of  the  first  contract  are  to  be  sustained  by 
the  country  in  which  they  were  assumed ; 
and  that  our  courts  must  hold  the  second 
marriage  void  in  our  law,  which  denied 
the  capacity  to  contract  it.  For  the  same 
reason  we  must  obey  the  positive  injunc- 
tion of  our  statute,  which  applies  to  this 
case."  —  In  Dickson  K.  Dickson,  1  Yerg. 
110,  which  was  a  petition  for  Dower,  it 
appeared  that  the  plaintiff  had  formerly 
been  married  in  Kentucky,  and  had  been 


there  divorced,  she  being  the  offend- 
ing party.  She  afterwards  removed  to 
Tennessee  and  was  married  u^iiiii,  her 
former  husband  living.  It  furtlier  ap- 
peared, that  by  the  law  of  Kentucky,  a 
divorce  obtained  in  that  State  does  not 
release  the  offending  paity  from  the  pains 
and  penalties  of  bigamy,  if  he  or  she 
afterwards  marry.  Under  these  circum- 
stances the  question  arose  whether  the 
second  marriage  should  be  held  valid  by 
the  courts  of  Tennessee.  And  it  was  held 
that  it  should.  Catron,  J.,  said  :  "  Mary 
May  was  legally  divorced  from  her  hus- 
band, Benjamin  May,  by  the  Union  Cir- 
cuit in  Kentucky ;  being  a  court  of  com- 
petent jurisdiction  over  the  subject-matter 
and  the  parties  —  the  decree  dissolving 
the  marriage  is  conclusive  on  all  the  world. 
The  statute  of  Kentucky  provides,  that 
the  offending  party  (the  petitioner  in  this 
case)  shall  not  be  released  from  the  mar- 
riage contract,  but  shall  bo  subject  to  all 
the  pains  and  penalties  of  bigamy.  It  is 
impossible,  in  the  natm-e  of  things,  that 
all  the  relations  of  wife  shall  exist  when 
she  has  no  husband  ;  who,  as  soon  as  the 
decree  dissolving  the  marriage  was  pro- 
nounced, was  an  unmarried  and  single 
man,  fieed  from  all  connections  and  rela- 
tions to  his  former  wife ;  and  equally  so 
was  tlie  petitioner  freed  from  all  marriage 
ties  and  relations  to  Benjamin  May,  in 
reference  to  whom  she  stood  like  "unto 
every  man  in  the  community.  Therefore, 
he  has  no  right  to  complain  of  the  second 
marriage.  Who  has  1  Not  the  common- 
wealth of  Kentucky,  whose  penal  laws 
cannot  extend  beyond  her  own  territorial 
jurisdiction,  and  cannot  be  executed  or 
noticed  in  this  State,  where  the  second 
marriage  took  place,  and  the  violation  of 
said  laws  was  effected.  Had  Mary  May 
married  a  second  time  in  Kentucky,  such 
second  marriage  won'd  not  be  void  be- 
cause she  continued  the  wife  of  Benjamin 
May,  but  because  such  second  marriage  in 
that  State  would  have  been  in  violation  of 
a  high  penal  law  against  bigamy ;  and 
it  being  a  well-settled  principle  of  law 
that  any  contract  which  violates  the  penal 
laws  of  the  country  where  made  shall  be 
void.     The  inquiry  with  this  court  is  not, 


fw)  Greenwood  VA  Curtis,  6  Mass.  SiJS,     And    see    Wightmau    v.    Wightman,    4 
378;  Sneedv.  Ewing,  5  J.  J.  Marsh.  460,     Johns.  Ch.  343. 
489;    Sutton   v.    Warren,    1'^   Wet.   451. 
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might  be  made  whether  it  would  be  held  incestuous,  so  far  as  to 
avoid  the  marriage,  if  within  the  degrees  prohibited  by  the  law 
of  the  State  in  which  the  question  arose,  or  only  if  it  be  between 
kindred  who  are  too  near  to  marry  by  the  law  of  the  civilized 
world,  (x)  Thus,  if  it  be  the  law  in  England  that  a  man  shall 
not  marry  the  sister  of  his  deceased  wife,  the  validity  of  such  a 
marriage  contracted  abroad  might  be  determined  in  England 
by  a  reference  to  the  question  of  domicil.  That  is,  an  English- 
man going  abroad,  and  there  marrying  his  wife's  sister,  might, 
on  his  return,  be  held  not  to  have  legally  mamed ;  while  two 
Americans  contracting  such  a  marriage  here,  where  it  is  cer- 
tainly lawful,  would  be  held  to  be  husband  and  wife  in  England. 
We  should  have  said,  however,  that  both  here  and  in  England, 
the  law  of  the  place  of  the  marriage  would  prevail  in  such  a 
case  over  the  law  of  the  domicil,  were  it  not  for  the  case  of 
Brook  V.  Brook,  recently  decided  there,  and  mentioned  on  the 
next  page,  (y)     But  if  a  married  man,  a  citizen  of  one  of  our 


howcrer,  nor  cannot  be,  whether  the  laws 
of  Kentucky  have  been  violated  by  this 
second  martin i:e  —  but  liave  our  own  laws 
been  violated  f  The  act  of  1820,  rh.  18, 
against  bigamy,  declares  it  felony  fir  any 
person  to  marry  liaving  a  former  hnshaud 
or  wife  living.  i\lary  Aiay  hail  no  hus- 
band living,  and  is  not  guilty  of  bigamy 
by  our  statute  ;  nor  has  she  violated  tlie 
sanction  of  any  penal  law  of  this  Siale." 
See  turtlier,  on  tlie  proposition  stared  in 
tlie  text,  Scrimshire  v.  Scrimshire,  '2  Hagg. 
Consist.  R.  :v.i5  ;  Hcibert  v.  Herbert,  id. 
263,  3  Fliillim  .58;  Swift  v.  Kelly,  .'3 
Knapp,  2.)7  ;  Muiiro  r.  Saunder.s,  6  i>li.;h, 
468  ;  State  c.  Fatterson,  2  Ired.  34G ; 
Fornshill  v.  Murrav,  1  Bland,  Ch.  47'J ; 
Dumaresly  r.  i'isbly,  .3  A.  K.  Marsli.  3G8  ; 
Wall  V.  Williamson,  8  Ala.  48;  Laeon  n. 
Higgins,  3  Starli.  178;  .Moigan  <■.  Mc- 
Ghce,  5  Humph.  13. 

(x)  See  Sutton  v.  Warren,  10  Met.  4.'jl, 
and  Bonham  v.  Eadglcy,  2  Ciilman,  1122, 
as  cited  ante,  p.  82,  n.  (i/). 

(//)  See  preceding  note.  In  Warrender 
!•.  'Warrender,  9  Bligh,  8!i,  112,  Lord 
Brougham  said,  obiter  however  :  "  We 
should  expect  that  the  Spanish  and  Portu- 
guese court.9  would  hold  an  English  mar- 
riage avoidable  between  uncle  and  niece, 
or  brother  and  sister-in-law,  though  solem- 
idi-ed  under  papal  di,-pcii.-.ation,  liccause  it 


would  clearly  be  avoidable  in  this  countrv. 
But  I  strongly  incline  to  think  that  our 
courts  would  refuse  to  sanction,  and  would 
avoid  by  sentence,  a  marriage  between 
t!io<u  relatives  contracted  in  the  Peninsula, 
under  dispensation,  althotigh  beyond  all 
doubt  such  a  marriage  would  there  be  valid 
by  the  Icr  h)i'i  contractus,  and  incapable  of 
bring  set  aside  by  any  proceedings  in  that 
country."  In  True  o.  Kanney,  1  Foster, 
.').'),  Inlrhrisi.  C.  J.,  extends  the  exception 
to  the  rule,  that  mai'i^iagcs  valid  where 
celebrated  are  valid  everywhere,  to  cases  in 
^^hich  the  marriage  is  opposed  to  "the 
municipal  institutions  of  the  eountiy " 
where  tlie  rule  is  sought  to  be  applied. 
See  ante,  p.  81,  n.  (c).  But  we  think 
this  is  going  rather  too  far.  In  Green- 
woi.iil  v.  Curtis,  6  iMass.  358,  37S,  the 
court  say  :  "  If  a  foreign  State  allows 
of  marriages  incestuous  by  the  law  of 
nature,  as  between  parent  and  child, 
such  marriage  could  not  he  allowed  to 
have  any  validity  here.  But  marriages 
not  naturally  unlawful,  but  prohibited  by 
the  law  of  one  State,  and  not  of  another,  if 
celehr.itcd  where  they  are  not  prohibited, 
would  be  holdcn  valid  in  a  State  where 
they  arc  not  allowed.  As  in  this  Slate,  a 
marriage  between  a  luan  (itul  his  drceased 
wife's  sister  is  lawful,  but  it  is  not  so  in 
some  States.     Such  a  man-iage  celebrated 
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States,  journeyed  into  a  Mormon  territory,  and  there  married 
again,  he  certainly  would  not  be  held  on  his  return  to  be  the 
lawful  husband  of  two  wives.  And  it  may  be,  at  least,  con- 
jectured, that  if  a  Mormon  came  into  Massachusetts  or  New 
York  with  half  a  dozen  wives,  he  would  not  be  held  there  to  be 
the  lawful  husband  of  all  of  them,  {z) 

The  fact  that  the  parties  went  abroad  for  the  purpose  of  con- 
ti-acting  a  marriage  there,  which  would  be  illegal  at  home, 
ought,  it  might  seem,  to  destroy  the  validity  of  the  marriage  at 
home.  But  the  contrary  doctrine  appears  to  have  been  held, 
and  to  be  established  in  England  and  in  this  country,  (a) 
There  must,  however,  be  some  limit  to  this.  The  common 
case  of  Gretna  Green  marriages  only  shows  that  persons  may 
be  married  in  Scotland,  and  then  regarded  in  England  as  hus- 
band and  wife,  who  could  not  have  been  married  in  that  way  in 
England.  At  least  we  are  not  aware  of  any  English  case 
recognizing  the  validity  of   a  marriage  contracted  abroad  be- 


here  would  be  held  valid  in  any  other 
State,  and  the  parties  entitled  to  tlie  ben- 
efits of  the  matrimonial  contract."  And 
Mr.  Justice  Story,  after  quoting  this  lan- 
guage, says  :  "  Indeed,  in  the  diversity 
of  religious  opinions  in  Christian  coun- 
tries, a  large  space  must  be  allowed  for 
interpretation,  as  to  religious  duties,  rights, 
and  solemnities.  In  the  Catholic  coun- 
tries of  continental  Europe,  there  are 
many  prohibitions  of  marriage,  wliich  are 
connected  with  religious  canons  and  estab- 
lishments, and  in  most  countries  there 
are  some  positive  or  customary  prohibi- 
tions, which  involve  peculiarities  of  re- 
ligious opinion  or  of  conscientious  doubt. 
It  would  be  most  inconvenient  to  hold  all 
marriages  celebrated  elsewhere  void  which 
are  not  in  scrupulous  accordance  with  the 
local  institutions  of  a  particular  country." 
Confl.  of  Laws,  ^116.  It  is  to  be  remem- 
bered that  even  incestuous  marriages  are 
not  void  at  common  law,  but  only  void- 
able ;  and  voidable  only  during  the  lives 
of  both  parties  ;  for  after  the  death  of 
either,  they  are  valid,  as  to  the  legitimacy 
of  the  children,  and  it  would  seem  all 
other  purposes.  See  1  Bl.  Com.  434, 435, 
and  2  Inst.  614.  See  also,  Bonham  o. 
Badgley,  2  Giln>an,6i2  ;  Sutton  u.  Warren, 
10  Met.  453  ;  Hay  v.  Sherwood,  1  Cuvtcis, 
193,  199.     The  rule  is,  that  for  cic'd  dis- 


abilities, such  as  prior  marriage,  idiocy, 
and  the  like,  the  marriiige  may  be  declared 
cither  before  or  afitr  the  death  of  the  par- 
ties, or  either  of  them,  to  have  been  void 
from  the  beginning  ;  but  for  canonical  dis- 
abilities, only  during  the  lives  of  both ;  and 
canonical  disabilities  are  said  to  bo  con- 
sanguinitv,  affinity,  and  cextain  corporal 
infirmities.  See  lilliott  v.  Gurr,  2  Pbill. 
16;  Gathings  v.  AViUiams,  5  Ircd.  487. 
The  statute  of  6  Wm.  4,  eh.  54,  makes 
some  of  these  marriages  absolutely  void. 

[z]  It  might  be  a  different  question, 
whether  his  children  by  all  his  wives,  who 
were  eqiialli/  his  wives,  Averc  all,  or  were 
any  of  them  legitimate.  In  Vi'all  v. 
Williamson,  3  Ala.  48,  the  court  say: 
"  A  parallel  case  to  a  Turkish  or  other 
marriage  in  an  infidel  country,  will  prob- 
ably be  found  among  all  our  savage 
ti'ibes  ;  but  can  it  be  possible  that  the 
children  must  be  illegitimate  if  born  of 
the  second  or  other  succeeding  wife  'i " 
And  in  reference  to  the  case  ])ut  in  the 
text,  Iiiiffin,  C.  J.,  says,  in  Williams  r. 
Gates,  5  Ired.  535,  541, 'cited  ante,  p,  594, 
n.  (w)  :  "  If  a  Turk  with  two  wives  wore 
to  come  here,  we  would  administer  to 
them  the  justice  due  to  the  relatious  con- 
tracted by  them  at  home." 

(a)   See  ante,  p.  593,  n.  (v). 
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tween  English  subjects  who  couJd  not,  in  any  way,  become 
legally  husband  and  wife  by  any  marriage  contracted  in  Eng- 
land  ;  and  quite  recently  it  has  been  held  in  England,  that  the 
man-iage  of  an  Englishman  to  the  sister  of  his  deceased  wife, 
both  parties  being  domiciled  in  England,  would  be  unlawful  in 
that  country,  and  therefore  invalid,  although  performed  in  Den- 
mark, where  such  a  marriage  is  allowed,  and  the  children  of  the 
marriage  were  held  to  be  illegitimate  on  the  ground  that  the 
statute  of  5  &  6  William  IV.  ch.  54,  declares  all  marriages  within 
the  prohibited  degi-ees  to  be  absolutely  null  and  void,  and  that 
the  lex  loci  did  not  apply  to  a  contract  prohibited  by  the  posi- 
tive law  of  the  country  of  which  both  parties  were  subjects,  (b) 
In  Massachusetts  the  cases  go  somewhat  further,  but  expressly 
except  those  foreign  marriages  "  which  would  tend  to  outrage 
the  principles  and  feelings  of  aU  civilized  nations,  (c)  It  may, 
however,  be  remarked,  that  while  the  converse  of  this  rule  is 
also  true,  and  a  marriage  which  is  void  where  contracted  is 
valid  nowhere,  {d)  there  must  also  be  some  exceptions  to  this 
rule ;  as  if  two  Americans  intermarried  in  China,  where  the 
marriage  was  celebrated  in  presence  of  an  American  chaplain, 
according  to  the  American  forms.  If  such  a  marriage  were 
perfectly  void  in  China,  it  would  nevertheless  be  held  certainly 
valid  here,  (e)  An  interesting  and  instructive  case  has  recently 
been  decided  in  Massachusetts,  involving  many  of  the  most 


(6)  Brnok  t.  Brook,  before  Sluart,  V.  perhaps  it  was,  if  solcmnizod  byaProtes- 

C,  and  Cresswell,  J.,  27  Law  J.  Vh.  400,  tant  priest,  whom  they  do   not  aeknowl- 

22  Law  Kcjiovter,  216.  e(lL;e,  or   if    in  any  way    clandestine,  or 

(c)  JNIedway  r.  Necdham,  16  Mass.  !.')7,  wirliout  consent;    and  tliat,   therefore,   it 

(rf)  M'Culloeh  I'.  M'Ciilloch,  Fer^^.  ])i.  slionid  bo   set  aside  by  a  court   in  Enji- 

voree  ('ascs,  257  ;  Dalrymple  v.  Dalrym-  laud,  upon  account  of  its  beins;  void  by 

plo,    2    Ilagg.    Oouoist.    K.    5i;    Kent  v.  the    law  of  France?     No."     And  on  p. 

Burijess,    11     Sim.    361;     Scrimshire    v.  432,  he  says  :  "And  hero  I  must  observe, 

Scrimshire,  2  Ha^K.  CousLst.  R.  395.  that  I  do  not  mean  that  evciy  domicil  is 

(c)   IJuding  c.  .'-iiiiith,  2  Haeu.  Consist,  to  ■^ive  a  jurisdiction  to  a  foreign  country, 

R.  .'171  ;  Kent  v.  IJurj^css,   11    Snn.  361  ;  so  tliat  tlic  laws  of  that  country  are  neces- 

The    King  r.   Brampton,    10  East,  282  ;  sarily  to  obtain  and  attach  upon  a  mar- 

Newbury    v.  Brunswick,  2  Vt.    151.     In  riaj^e  solemnized   there;    for  what  Avould 

Harford    r.   Morris,  2  llayg.  (^on^ist.  R.  become  of  our  faciories  abroad,  in  Leg- 

430,   Sir  George  //«//  says  :  "  Will  any-  horn  or  elsewhere,  wliere  the  marriage  is 

body  say,  that  before  the  act,  a  marriage  only  by  the   law  of  England,  and  might 

solemnized  by  persons  going  over  to  Ca-  l)e  void  by  the  law  of  that  country  ;  noth- 

lais,  or  happening  to   be  there,  w.as  void  ing  will  be  admitted  in  this  courtto  affect 

in  this  country,  because  sucli  a  marriage  such  marriages  so  celebrated,  even  where 

might  be  void  by  the  laws  of  France,  as  the  parties  are  domiciled." 
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important  principles  and  questions  belonging  to  the  subject  of 
foreign  manriage  and  legitimation,  (/) 

It  is  also  the  general  rule,  both  in  England  and  in  this  coun- 
try, that  the  incidents  of  marriage,  and  contracts  in  relation  to 
marriage,  as  settlements  of  property  and  the  like,  are  to  be  con- 
strued by  the  law  of  the  place  where  these  were  made  ;  for  any 
diflerent  construction  cannot  be  supposed  to  carry  into  effect 
the  intentions  and  agreements  of  the  parties,  or  to  deal  with 
them  justly,  (g-)  This  being  the  reason  of  the  rule,  it  cannot 
apply  to  the  construction  of  settlements  and  the  like,  where  the 
parties  are  married  while  accidentally  or  transiently  absent  from 
their  homes,  without  actual  or  intended  change  of  domicil,  and 
make  their  settlements  or  arrangements  there,  at  the  time  of 
marriage ;  for  in  such  cases  the  law  of  the  domicil  should  gov- 
ern, and  the  marriage,  although  actually  foreign,  should  be 
regarded  as  constructively  and  virtually  domestic.  For,  as  a 
general  rule,  the  rights  of  the  parties,  as  springing  from  the 
relation  of  marriage,  must  be  determined  by  the  place  where 
they  then  supposed  themselves,  and  intended  to  be,  domi- 
ciled, (h) 

In  respect  to  the  capacity  of  the  wife  to  contract  with  a  third 
party,  we  are  inclined  to  hold  that  the  law  of  the  place  of  the 
contract  determines  this,  as  well  as  other  questions  of  capacity, 


(/)  Loring  u.  Thorndike,  5  Allen,  257.  60;  Ford  a.  Fori,  U  id.  574;  Allen  v. 
The  oircumstiincos  of  tliis  case  are  not  Allen,  6  Eob.  (L;i.),  104  ;  Doe  y.  Vardill, 
only  very  peculiar,  but  too  complicated  5  B.  &  C.  438.  It  seems  that  parties  can- 
and  intricate  to  admit  of  a  brief  abstract  or  not,  by  a  contract  made  in  Louisiana,  pro- 
analysis.  The  law  as  to  foreign  marriages  vide  effectually  that  the  rights  of  tlie  par- 
decided  by  this  case  is  clearly  stated  in  the  ties  shall  he  determined  by  the  provisions 
head  note,  as  follows :  The  civil  act  of  the  of  a  specified  foreij;n  law.  Bourcier  i'. 
free  city  of  Frankfort-on-the-Main,  requir-  Lanusse,  3  Mart.  (La.),  .581.  But  though 
ing  marriages  to  he  solemnized  in  a  par-  the  contract  be  made  in  one  country,  and 
ticular  form,  does  not  apply  to  foreigners  it  refer  to  the  law  of  another,  it  will  be 
temporarily  residing  there  ;  and  a  marriage  valid  and  effectual  if  both  parties  have 
in  that  city  before  the  United  States'  con-  agreed  upon  making  that  other  country 
Bul,  between  a  citizen  of  Massachusetts  their  place  of  residence,  and  do  actually 
and  a  woman  not  domiciled  there,  is  valid,  settle  there.     For  even  without  a  contract, 

[9)  Fcaubert  v.  Turst,  Free,  in  Ch.  207,  the  rights  of  the  husband  to  the   wife's 

1  Bro.  P.  C.  38,  Robertson's  App.  Cas.  3  ;  property  are  determined  in  such  case  by 

Anstruther  v.  Adair,  2  Mylne  &  K.  513;  tlie  law  of  the  intended  and  actual  subsc- 

Freemoult  v.  Dedire,  1   F.   Wms.  429 ;  quent   domicil.     Le   Breton   v.   Miles,   8 

Decouche  v.  Savetier,  3  Johns.  Ch.  190;  Paige,  261  ;  Knecland  v.  Ensley,  Meigs, 

Crosbv  V.  Eergor,  3  Edw.  Ch.  533 ;  De  620 ;  Lyon  v.   Knott,  2  Am.  Law  Keg. 

Barante  v.  Gott,  6  Barb.  492.  604. 

(A)  Le  Breton  v.  Nouchct,  3  Mart.  La. 
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at  least  in  respect  to  personal  contracts,  although  in  the  absence 
of  sufficiently  direct  adjudication,  and  in  the  conflict  of  opinion 
to  be  found  in  text  writers,  it  is  difficult  to  ascertain  what  the 
law  is  on  this  point.  And  it  must  depend  much  on  the  circum- 
stances. If  an  American  wife,  for  instance,  being  only  on  a 
brief  visit  in  some  country  where  she  may  contract,  does  so  on 
some  accidental  occasion,  it  might  be  more  doubtful  whether 
the  contract,  though  valid  w^here  made,  would  have  any  force 
on  her  return  to  this  country.  But  if  husband  and  wife  go 
abroad,  and  visit  a  country  for  business  purposes,  and  there  enter 
into  business  contracts  obligatory  on  both  by  the  law  of  that 
place,  although  it  might  be  difficult  to  enforce  the  contract 
against  the  wife  in  America,  while  the  husband  lived,  we 
should  think  the  contract  w^ould  be  valid,  and  enforceable  here 
after  her  husband's  death,  and  perhaps  against  a  second  hus- 
band, (i) 

There  is  one  peculiar  result  of  marriage,  which  seems  to  be 
an  exception.  In  some  places,  if  the  parents  of  a  child  inter- 
marry after  his  birth,  this  marriage  legitimates  him.  In  Eng- 
land it  does  not ;  and  it  has  been  held  in  England,  that  such 
subsequent  marriage  in  Scotland,  where  it  legitimates  the  child, 
did  not  so  far  legitimate  him  in  England  as  to  enable  him  to 
take  by  inheritance  land  situated  in  England.  (_;')  The  rule 
Avould  be  otherwise  as  to  personal  property,  the  law  of  the  dom- 
icil  of  the  parents  determining  the  legitimacy  as  to  that.  And 
we  think  that  such  a  marriage  in  Scotland,  supposing  parents 
and  child  afterwards  to  come  to  America  and  be  naturalized 
here,  would  be  held  here  to  'make  the  chUd  an  heir,  as  well  as  to 
give  him  all  other  rights  of  legitimacy,  (k)  We  have  however 
considered  the  subject  of  illegitimate  children  in  our  ffi-st  volume. 

The  place  of  marriage  does  not  determine  absolutely  as  to 
the  domicil  acquired  by  marriage.     It  would  be  obviously  un- 

(i)  In  tlie  absence  of  much  direct  aflju-  ( /)  Doe  v.  Vardill,  5  B.  &.  C.  43S,  9 

di'-ation,  we  refef  tlie  reader  to  the  follow-  Bliyh,  32. 

iii!^  authorkies,  as  bearing  more  or  less  (>l-)   Such  seems  very  certainly  to  be  tha 

an-ectly  upon  this  question.     Tolydorc  v.  doctrine  of  the  greater  number  and  most 

Prince,   Ware,   402  ;    Drue    v.    Thorne,  authoritative  of  the  civilians.     Sec  Storj 

Aleyn,    72;    Thompson   v.    Ketcliam,    8  ou  ConH.  of  Laws,  ^  93,  a,  rt  sea. 
Johns.   189;  Garnicr  v.  Poydras,  13  La. 
177;  Potter  u.  Brown.  5  East,  131. 
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reasonable  to  permit  the  domicil  of  the  parties  to  depend  upon 
the  mere  place  where  the  marriage  is  celebrated,  while  the 
parties  are  perhaps  only  in  transitu.  This  question  is  therefore 
settled  by  thek  actual  domicil  at  the  time;  the  husband's 
domicil  is  determined  by  the  two  elements  of  actual  residence 
and  intent,  as  in  other  cases  ;  while  the  wife  acquires  by  mar- 
riage the  domicil  of  the  husband,  and  changes  it  as  his 
changes.  (/)     And  in  such  case  the  wife's  rights  in  and  to  the 


(/)  Seeaiite,  p.  581,n.  (6).  But  the  wife 
may,  so  far  us  tlie  question  of  divorce  is 
concerned,  liave  a  domicil  distinct  from 
that  of  tlie  liusband.  In  Harteau  ».  llar- 
teau,  14  Piclc.  181,  Shruo,  C.  J.  after  con- 
sidering certain  questions  arising  in  the 
case  which  have  no  direct  bearing  upon 
this  point,  says  ;  "  This  suggests  another 
course  of  inquiry,  that  is,  how  far  the 
maxim  is  applicable  to  this  case,  that  the 
domicil  of  the  wife  follows  that  of  the  bus- 
band.  Can  this  maxim  be  true,  in  its  ap- 
plication to  this  subject,  where  the  wife 
claims  to  act,  and  by  law,  to  a  certain  ex- 
tent and  in  certain  cases,  is  allowed  to  act 
adversely  to  her  husband  1  It  would  oust 
the  court  of  its  jurisdiction,  in  all  cases 
where  the  husband  should  change  iiis 
domicil  to  another  State  before  the  suit  is 
instituted.  It  is  in  the  jiower  of  a  hus- 
band to  change  and  fix  his  domicil  at  his 
will.  If  tlie  maxim  could  apply,  a  man 
might  go  from  this  county  to  Providence, 
take  a  house,  live  in  open  adultery,  aban- 
doning liis  wife  altogether,  and  yet  she 
could  not  libel  for  a  divorce  in  this  State, 
where,  till  such  change  of  domicil,  they 
had  always  lived.  He  clearly  lives  in 
llhode  Island ;  her  domicil,  according  to 
the  maxim,  follows  his  ;  she  therefore,  in 
contemplation  of  law,  is  domiciled  there 
too ;  so  that  neither  of  the  partus  can  be 
said  to  live  in  this  Commonwealth.  It  is 
probably  a  juster  view,  to  consider  that 
the  maxim  is  founded  upon  the  theoretic 
identity  of  person  and  of  interest  between 
husband  and  wife,  as  established  by  law, 
and  the  presumption,  that  from  tlie  nature 
of  that  i-elation  tlie  home  of  the  one  is  that 
of  the  other,  and  intended  to  promote, 
strengthen,  and  secure  their  interests  in 
this  relation,  as  it  ordinarily  exists,  where 
union  and  harmony  prevail.  But  tlie  law 
will  recognize  a  wife  as  having  a  separate 
existence,  and  separ.ite  interests,  and  sepa- 
rate rights,  in  those  cases  where  the  ex- 


press object  of  all  proceedings  is  to  show 
that  the  relation  itself  ought  to  be  dis- 
solved, or  so  modified  as  to  establish  sep- 
ai-ate  interests,  and  especially  a  separate 
domicil  and  home,  bed  and  board  being 
put,  a  ])art  for  the  whole,  as  expressive  of 
the  idea  of  home.  Otherwise,  the  parties 
in  this  respect  would  stand  upon  very  un- 
equal grounds,  it  being  in  the  power  of  a 
husband  to  change  his  domicil  at  will,  but 
not  in  that  of  the  wife."  JSIr.  Bishop,  in 
his  work  on  Marriage  and  Divorce,  5  730, 
after  quoting  fjom  the  preceding  case, 
says;  "And  the  doctrine  that,  for  pur- 
pn.sL's  of  divorce,  the  wife  may  have  a 
domicil  separate  from  her  husband,  is  well 
established  in  the  American  tribunals,  al- 
though some  of  the  authorities  would 
seem  to  take  the  distinction  (it  is  submit- 
ted without  proper  foundation),  that  a 
wife  cannot  lose  her  domicil  by  the  hus- 
band's change  of  residence  after  the  of- 
fence is  committed,  yet  cannot  on  the  other 
baud  acquire  a  new  one.  Indeed  it  has 
been  distinctly  laid  down,  that  the  wife 
cannot,  by  a  removal  of  her  habitation 
after  the  commission  of  the  oftcnce,  ac- 
quire a  new  jurisdicilon  in  which  to  pros- 
ecute her  claim  for  divorce,  though  it  is  be- 
lieved that  the  preponderance  of  American 
authority,  as  well  as  weight  of  argument, 
is  grcaily  the  other  way."  See  further  on 
this  question,  Irby  !i.  Willson,  1  Dev.  & 
Bat.  Eq.  568,  582;  Frary  v.  Frary,  10  N. 
H.  61 ;  Harding  v.  Alden,  9  Greenl.  UO; 
Sawtell  V.  Sawtell,  1 7  Conn.  28+ ;  Brett 
V.  Brett,  5  Met.  2.33 ;  Tolen  a.  Tolen,  2 . 
Blackf  407  ;  Jackson  v.  Jackson,  1  Johns. 
425;  Maguire  w.  Maguire,  7  Dana,  181; 
PawHng!).  Willson,  13  Johns.  192,  208. 
If  the  husband  and  wife  have  been  sepa- 
rated by  a  judicial  decree,  and  are  living 
separate,  the  domicil  of  the  wife  is  inde- 
pendent of  that  of  the  husband.  Wil- 
liams V.  Dormer,  2  Eobb,  Ecc.  K.  505,  9 
Eng.  L.  &  Eq.  598. 
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property  of  the  husband,  or  her  own,  would  be  determined  by 
the  law  of  that  domicil,  so  far  at  least  as  relates  to  the  persona] 
property  of  both,  and  the  real  property  of  the  husband.  IS  the 
wife  had  real  property  in  the  country  of  her  own  domicil,  hers 
and  her  husband's  rights  in  respect  to  it  might  now  be  governed 
by  the  lex  loci  rei  sitce. 


SECTION    VIII. 

OF  FOREIGN    DIVORCES. 

The  relation  of  the  law  of  place  to  the  subject  of  divorce 
presents  questions  of  much  difficulty.  And  although  many 
cases  involving  some  of  these  questions,  have  been  decided  after 
very  fuU  consideration,  both  in  England  and  in  this  country, 
some  topics  remain,  in  relation  to  which  there  exists  at  present 
much  uncertainty. 

The  law  of  divorce  differs  greatly  in  different  countries,  be- 
cause marriage  itself  is  viewed  under  so  great  a  diversity  of 
aspect.  The  Catholic  Church  regards  it  as  a  sacrament,  over 
which  the  civil  law  and  civil  tribunals  have  no  power  whatever, 
and  which  can  only  be  dissolved  by  the  supreme  spiritual  power 
of  the  Church.  Protestants  deny  it  to  be  a  sacrament.  They 
regard  it  as  a  civil  contract,  of  a  religious  character  it  may  be, 
and  therefore  properly  associated  with  religious  ceremonies ; 
but  wholly  within  the  power  of  the  civil  authority.  But  Eng- 
land, which  was  Catholic  while  its  common  law  was  in  course 
of  formation,  had  no  means  provided  for  effecting  divorce  after 
it  became  Protestant ;  and  in  that  country,  complete  divorce  a 
vinculo,  was  effected  only  by  parliament,  until  the  statute  of  20 
and  21  Vict.  ch.  85,  constituted  a  special  court  for  the  trial  of 
such  questions,  with  full  power  to  decree  a  dissolution  of  the 
marriage.  We  suppose  that  in  all  Protestant  countries  judicial 
tribunals  may  grant  divorces  a  vinculo.  In  the  States  of  this 
Union,  divorce  is  granted  by  the  tribunals,  for  reasons  which 
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are  defined  by  statute.  In  some  States  these  causes  are  lim- 
ited to  adultery,  and  facts  of  equivalent  character,  and  in  others 
are  extremely  liberal,  not  to  say  lax.  And  in  some  of  the 
States  it  is  the  custom  of  the  legislatures  to  grant  divorces  by 
private  acts,  and  in  practice  this  is  sometimes  done  for  very 
feeble  reasons,  and  almost  without  other  reason  than  the 
request. 

The  question  must  therefore  be  one  of  much  difficulty,  how 
far  a  State  will  recognize  the  validity  of  a  foreign  divorce, 
granted,  perhaps,  for  causes  which  the  law  of  the  tribunal  try- 
ing the  question  would  hold  to  be  wholly  insufficient. 

The  general  rule  is  certainly  this.  A  divorce  granted  in  a 
State  in  which  both  parties  had  their  actual  domicil,  and  also 
were  married,  is  valid  everywhere,  (w)  Then  it  may  be  said 
that,  generally,  every  State  recognizes  the  validity  of  a  divorce 
granted  where  both  parties  have  their  actual  domicil,  if  granted 
according  to  the  law  of  that  place.  It  has  been  very  authorita- 
tively declared  to  be  the  law  of  England,  that  the  tribunals  of 
that  country  acknowledge  no  foreign  divorce  of  an  English  mar- 
riage, (n)     A  more  careful  consideration  of  the  cases  would, 

(m)  Story's  Confl.  of  Laws,  ^  201 ;  2  by  the  liigliost  authorities  in  Westminster 

Kent,    Com.  108.     It  would  not  be  easy  Hall  been  holJen,  that  a  foreign  divorce 

to  find  this  rule   established    by  distinct  cannot  dis.sulve  an  English  marriage,  then 

adjudications,  for  the  reason  that  it  is  too  nothing  whatever   has    been    established, 

well  settled  to  be  questioned.  For  what  was  Lolley's  case  1     It  was  a 

(n)  In  Lolley's  case,  Russ.  &  Ry.  Cr.  case  the  strongest  possible  in  favor  of  the 
Cases,  237,  English  subjects  were  married  doctrine  contended  for.  It  was  not  a 
in  England;  the  husband  went  to  Scot-  question  of  civil  right,  but  of  felony.  Lol- 
land ;  there  he  was  divorced  a  vinculo;  he  ley  had  bonajide,  and  in  a  confident  belief, 
returned  to  England  and  married  there,  founded  on  the  authority  of  the  Scotch 
his  first  wife  living;  he  was  indicted  for  lawyers,  that  the  Scotcli  divorce  had  ef- 
bigamy,  convicted,  and  sentenced  to  trans-  fectually  dissolved  liis  prior  English  mar- 
portation.  Lord  Brougham,  in  deciding  riage,  intermarried  in  England,  living  his 
M'Carthy  «.  Decaix,  2  Uuss.  &  M.  614,  first  wife.  He  was  tried  at  Lancaster  for 
619,  comments  upon  Lolley's  case,  and  bigamy,  and  found  guilty;  but  the  point 
upon  Lord  Eldon's  remarks  upon  it,  and  was  reserved,  and  was  afterwords  argued 
says  :  "  I  find,  from  the  note  of  what  before  all  the  most  learned  judges  of  the 
fell  from  Lord  Eldon  on  the  present  ap-  day,  wlio  after  heai-ing  the  case  fully  and 
peal,  that  Iiis  lordship  labored  under  con-  thoroughly  discussed,  first  at  Westminster 
siderable  misapprehension  as  to  the  facts  Hall,  and  then  at  Sergeant's  Inn,  gave  a 
in  Lolley's  case ;  he  is  represented  as  clear  and  unanimous  opinion,  that  no  di- 
saying  he  will  not  admit  that  it  is  the  vorce  or  proceeding  in  the  nature  of 
settled  law,  and  that  therefore  he  will  divorce  in  any  foreign  country,  Scotland 
not  decide,  wliether  tlie  marriage  was  or  included,  could  dissolve  a  marriage  con- 
not  prematurely  determined  by  the  Danish  tracted  in  England ;  and  they  sentenced 
divorce.  His  words  are,  '  I  will  not  with-  Loliey  to  seven  years'  transportation.  And 
out  other  assistance  take  upon  myself  to  he  was  accordingly  sent  to  the  hulks  for 
do  so.'      Now,  if  it  has  not  validly  and  one  or  two  years ;    though  in  mercy  tlia 
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however,  lead  to  the  conclusion,  that  the   established  ruie  in 
England  goes  no  further,  than  that  an  English  marriage  cannot 


rcsitluc  of  his  sentence  was  ultimately  re- 
mitted. I  take  leave  to  Fay,  lie  (jiiulit  not 
to  have  ynne  to  the  liulks  at  ail,  beeause 
he  had  aeled  bona  fide,  lliou-h  this  did  not 
prercnt  liis  conviction  from  lieiiig'  le^^'al. 
But  he  was  ^eHt  notwithstandiiiL;-,  as  if  to 
show  clearly  that  the  judges  wei'C  conii- 
dcut  of  the  law  they  had  laid  down  ;  hO 
that  never  was  there  a  greater  mistake 
than  to  su;i|ii)>e  that  the  remi>hii>n  ariiued 
the  lea^t  duula  on  the  part  of  tiic  judi^es. 
K\'ei]  if  the  punishment  had  lieeu  entiiely 
remitted,  the  remishion  would  have  been 
on  the  |.;rmind  tliat  there  liad  been  no 
criminal  mteut,  thou;;h  that  had  been  done 
which  the  law  derb.res  to  be  felony.  I 
hold  it  to  be  perfectly  clear,  therefore, 
that  Lolley's  rase  stnnds  as  the  settled  law 
of  A\'e.-tunn>ter  Hall  at  this  day.  It  has 
been  uniformly  rerij^uized  since;  and  in 
particular  it  was  rcjjeatedly  made  the  sub- 
ject of  dirtCUs;ion,  before  Lord  Eldon  him- 
self, in  the  t\\\>  appeals  of  To\'ey  ;,•.  Lind- 
sey,  1  Dow,  117,  1.31,  in  tbe  House  of 
Lords,  when  I  furnished  his  lordship  with 
a  note  of  Lolley's  t-ase,  which  he  followed 
in  di^]lOsill^■  of  botli  those  appeals,  so  far 
as  it  alii-'Cted  thciu.  That  case  then  sel- 
tled  that  no  foreig^n  proceeding  in  the 
nature  of  a  divorce  in  an  ecclesiastical 
court  could  eftectually  dissolve  an  E^;.li^h 
mairMi;e.''  But  in  (Jonwav  t).  lieazlcv,  3 
Hagg.'Kec.  K.  6.'!9,  MS,'^^  Lushiiiijlon 
says  :  ''  Cases  ha\'c  been  cited  in  wliieb 
it  is  alleged,  that  a  hnal  decision  has  been 
pronounced  by  very  high  authority  upon 
the  operation  of  a  ycutch  divorce  on  an 
English  marriage,  —  that  it  has  been  de- 
termined that  a  marriage  celebrated  in 
England  cannot  be  di^..^ol^cd  by  the  scu- 
tenie  of  a  Scotch  tribunal,  —  that  the  con- 
tract remains  tol■e^■cr  indissoluble.  The 
autiiorities  principally  re  bed  upon  for 
establishing  that  ])Osition  are  the  deci- 
sions of  [he  twelve  judges  in  Lolley's 
case,  and  the  decision  of  t!ie  pre^cnt  Lord 
Chancellor  on  a  very  recent  oc<abion.  If 
those  autboiitics  sustained  to  its  full  ex- 
tent the  doctrine  contended  for,  the  court 
would  feel  im]ilicitly  bound  to  ailo|itit; 
but  I  must  consider  whether  in  Lolley's 
case  it  was  the  intention  of  those  very 
learned  persons  to  decide  a  ])rinciple  of 
universal  operation,  absolutely  and  with- 
out rel'ercnce  to  eircnm,--tanccs,  or  whether 
they  must  not  ahnost  of  necessity  be  jire- 
Bumcd  to  have  confined  themselves  to  the 


particular  circumstances  that  were  then 
under  their  consideration.  Lolley's  case 
is  very  briefly  reported,  none  of  the  au- 
thorities cited  on  the  one  side  or  on  the 
oilier  are  referred  to,  nor  are  the  opinions 
of  the  learned  judges  given  at  any  length  ; 
all  licit  we  have  is  the  deiision.  It  is 
much  10  be  regretted  that  some  more  ex 
tended  repoils  of  tbe  very  learned  argu- 
ments which  J.  \vell  remember  were  urged 
upon  that  occasion,  and  the  multitude  of 
authorities  quoted,  lia^'e  not  beeu  com- 
municated to  the  profession  and  to  the  pub- 
lic. In  that  case  the  indictinciit  stated, 
that  on  the  IStb  of  July,  Lolley  was  mar- 
ried at  Liieijiool  to  Ann  Lcvaia,  and 
afterwards  to  ileien  Hunter,  liis  former 
wife  being  then  living.  It  was  proved 
that  both  marriages  were  duly  solemnized 
at  Liverpool,  that  the  first  wife  was  alive 
a  >\'eek  belbrc  the  assizes,  and  that  the 
second  wife  agreed  to  marry  the  prisoner 
if  be  could  obtain  a  divorce.  The  jury 
did  not  find  that  any  fraud  had  been  com- 
niiilcd,  but  there  docs  not  appear  to  have 
been  any  disiaission  upon  the  wiry  impor- 
tant iincstion  of  domicil.  A  case  in  which 
all  the  parties  are  domiciled  in  England, 
and  resort  is  had  to  Scotland  (with  which 
neither  of  them  haye  any  connection)  for 
no  ofber  purjjosc  than  to  obtain  a  divorce 
a  rinciilo,  may  possibly  be  decided  ori 
principles  which  would  not  altogether  ap- 
ply to  a  case  dilfiirently  circumstanced  ; 
as  where,  prior  to  the  cause  arising  on 
account  of  which  a  divorce  was  sought, 
the  p.irties  had  been  bona  fide  domiciled 
in  Siotlaiid.  Unless  I  am  satisfied  that 
every  \  lew  of  this  question  had  been  taken, 
the  court  cannot,  from  the  case  referred 
to,  assume  it  to  ha-\  o  been  established  as 
a  universal  rule,  that  a  marriage  bad  in 
England,  and  originally  valid  by  the  law 
of  England,  caimot  under  any  possible  cir- 
cumstances be  dissolved  by  the  decree'  of 
a  foreign  ccairt.  Before  I  could  give  my 
assent  to  such  a  doctrine  (not  nieauiug  to 
deny  that  it  may  be  true),  I  must  have  a 
decision  after  argument  upon  such  a  case 
as  I  will  now  suppose,  namely,  a  maiTiage 
in  England  —  the  parties  resorting  to  a 
foreign  country,  becoming  actually  bona 
Ji(h  ilomicilcd  hi  that  country,  and  then 
se]iarated  by  a  sentence  of  divorce  pro- 
nouiued  by  the  competent  tribunal  of  that 
country.  If  a  case  of  that  description  had 
occurred    and  had  received  the   decision 
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be  terminated  by  a  foreign  divorce,  unless  both  parties  are  act- 
ually domiciled  in  the  country  where  the  divorce  talses  place. 
All  the  courts  in  this  country,  and  aU  our  legislatures,  do  not  go 
so  far  as  this ;  for  some  hold,  and  practice  upon  the  rule,  that  if 
the  parties,  or  indeed  if  only  the  party  seeking  the  divorce,  is 
within  the  jurisdiction  of  the  court  by  a  present  domicil,  it  is 
enough,  without  asking  whether  the  party  came  there  merely 
for  the  purpose  of  obtaining  the  divorce,  (o) 

In  this  countiy,  the  law  on  this  subject  is  regulated  very  gen- 
erally by  statutes  ;  and  these  differ  very  much,  and  are  still  sub- 


of  the  twelve  judges,  or  the  other  high  nu- 
thority  to  wliich  allusion  had  been  made, 
then  indeed  it  might  have  set  this  impor- 
tant matter  at  rest,  but  I  am  not  aware 
that  that  point  has  ever  been  distinctly 
raised,  and  I  think  I  may  say  with  cer- 
tainty that  it  never  has  received  any  ex- 
press decision." 

(o)  There  is  but  little  uniformity  among 
our  different  States,  either  as  to  statutory 
provisions  on  this  subject,  or  tlie  principles 
belonging  to  it  as  settled  by  adjudication, 
or  the  application  of  these  principles  to 
cases,  or  in  tlie  practice  and  usage  of 
legislatures  in  relation  to  legislati^^e  di- 
vorces. Mr.  Bishop,  from  a  very  full  con- 
sideration of  the  American  cases,  deduces 
the  following  rules:  —  "1.  The  tribunals 
of  a  country  have  no  jurisdiction  over  a 
cause  of  divorce,  wherever  the  offence  may 
have  occurred,  if  neither  of  the  parties  has 
an  actual  bona  fide  domicil  within  its  terri- 
tory. Nor  is  this  proposition  at  all  modi- 
fied by  the  fact,  that  one  or  both  of  them 
may  be  temporarily  i-esiding  within  reach 
of  the  process  of  the  court,  or  that  the  de- 
fendant appears  and  submits  to  the  suit. 
This  is  tlie  tirmly  established  doctrine  both 
in  England  and  America."  As  authori- 
ties for  this  rule  he  cites  Conway  v.  Beaz- 
lev,  3  Hagg.  Eccl.  R.  631  ;  Hex.  v.  Lol- 
ley,  Russ.  &  Ry.  Cr.  Cas.  237  ;  Sugden 
V.  LoUev,  2  Clark  &  F.  567,  n. ;  Fellows 
V.  Fellows,  8  N.  H.  160;  Hanover  v. 
Turner,  14  Mass.  227  ;  Barber  v.  Root, 
10  Mass.  200;  Pawling  w.  Bird,  13  Johns. 
192;  Jackson  v.  Jackson,  1  Johns.  424; 
Bradshaw  v.  Heath,  13  Wend.  407 ;  Ma- 
guire  0.  Maguire,  7  Dana,  181 ;  Tolen  v. 
Tolen,  2  Blackf.  407  ;  Freeman  v.  Free- 
man, 3  West.  Law  Jour.  475  ;  White  v. 
White,  5  N.  H.  476.  —  "2.  To  entitle  the 
court  to  take  jurisdiction,  however,  it  is 
sufficient  that  one  of  the  parties  be  domi- 


ciled in  the  country ;  it  is  not  necessary 
that  both  should  be,  nor  that  the  citation, 
when  the  domiciled  party  is  plaintiff,  should 
be  served  personally  upon  the  defendant, 
if  such  ])ersoniil  service  cannot  be  made." 
Harteau  c.  Harteau,  14  Pick.  181;  Harding 
V.  Alden,  9  Grecnl.  140;  Mansfield  v. 
Mclntyre,  10  Ohio,  27;  Tolen  v.  Tolen, 
2  Blackf.  407  ;  Hull  v.  Hull,  2  Strobh. 
Eq.  174.  —  "3.  The  place  where  the  of- 
fence was  committed,  whether  in  the  coun- 
try in  which  the  suit  is  brought,  or  a 
foreign  country,  is  quite  immaterial.  This 
is  the  universal  doctrine ;  it  is  the  same  in 
the  English,  Scotch,  and  American  courts, 
and  there  is  no  conflict  upon  the  point.  — 
4.  The  domicil  of  the  parties,  at  the  time 
the  offence  was  committed,  is  of  no  con- 
sequence ;  the  jurisdiction  depends  upon 
their  domicil  at  the  time  the  proceeding  is 
instituted,  and  judgment  rendered.  A 
contrary  doctrine  has  been  maintained  in 
New  Hampshire  and  Pennsylvania,  in 
which  States  it  is  held,  that  the  tribunals 
of  the  country  in  which  the  parties  were 
domiciled  when  the  delictum  occurred,  have 
alone  the  jurisdiction."  In  support  of  the 
New  Hampshire  and  Pennsvhaiiia  rule, 
he  cites  Clark  v.  Clark,  8  N."H.  21  ;  Fra- 
ry  V.  Frary,  10  id.  61  ;  Smith  v.  Smith,  12 
id.  80 ;  Greenlaw  v.  Greenlaw,  id.  200  ; 
Batchelder  v.  Batchelder,  14  id.  380  ;  Dor- 
sey  r.  Dorsev,  7  Watts,  349 ;  Hollister  v. 
HoUister,  6  "Penn.  St.  449.  — "5.  It  is 
immaterial  to  this  question  of  jurisdiction, 
in  what  country,  or  under  what  system  of 
divorce  laws  the  marriage  was  contracted. 
—  6.  The  view  we  have  taken  is  in  no  way 
controlled  by  that  provision  in  the  United 
States  Constitution  which  prohibits  the 
States  from  passing  laws  impairing  the 
obligation  of  contracts."  See  Bishof  on 
Marriage  and  Divorce,  §  721,  ei  seq. 
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ject  to  not  unfrequent  change.  In  the  absence  of  statutory  pro- 
vision, we  should  incline  to  think,  that  the  courts  would 
generally  hold  a  divorce  which  was  valid  where  granted,  and 
was  obtained  in  good  faith,  valid  everywhere.  Perhaps  it  may 
be  said,  that  the  tendency  of  American  law  is  towards  a  recog- 
nition of  a  divorce  obtained  in  another  State,  for  causes  which 
would  be  sufficient  ground  for  divorce  in  the  State  whose  tri- 
bunal tries  the  question,  but  not  otherwise.  For  the  courts  of 
each  State  go  behind  a  cause  of  divorce  in  another  State,  so 
far  as  to  inquire  into  the  sufficiency  of  the  cause  ;  but  not  so  far 
as  to  deny  the  existence  of  the  cause,  if  ascertained  by  a  com- 
petent tribunal,  on  a  regularly  conducted  trial. 


SECTION    IX. 

FOREIGN  JUDGMENTS. 

The  principle,  that  questions  which  have  been  distinctly  set- 
tled by  litigation  shall  not  be  again  litigated,  has  been  in  many 
cases  extended  to  foreign  judgments  ;  and  although  the  whole 
law  on  this  subject  is  not  perhaps  definitely  settled,  [p)  it  may 
be  considered  as  the  rule,  both  in  England  and  in  this  country, 
that  a  question  settled  abroad,  by  courts  of  competent  jurisdic- 
tion, between  actual  parties,  after  trial,  will  not  be  opened  at 
home,  {q)  It  will  be  presumed,  that  all  the  defences  which  the 
losing  party  has,  were  made,  and  were  insufficient.  But  it  may 
be  said,  that  the  foreign  judgment  will  not  be  entitled  to  this 
respect,  when  it  appears  that  the  foreign  law  or  foreign  process, 
on  which  the  foreign  judgment  rested,  conflicts  with  reason  and 
justice ;  (r)  or  that  the  foreign  court,  in  deciding  a  question  de- 


(p)  Smith  V.  Nicolls,  7  Scott,  147, 167.  (r)  Henderson  o.  Henderson,  6  Q.  B. 

(q)  Henderson  v.  Henderson,  6  Q.  B.  288,  298 ;  Vallee  v.  Dumergue,  4  Exch. 

288;  Smith  v.  Lewis,  3  Johns.  157  ;  Em-  290;  Reynolds  v.  Fcnton,  3  C.  B.  187; 

ory  y.  Grecnough,  3   Dull.  369,  372,   n.  Cowan  u.  Braidwood,  12  Scott,  N.  R.  138; 

In  Burrows  v.  Jomino,  Stra.  733,  a  for-  l'"crguson  v.  Mahon,  11    A.   &   E.  179; 

cifjn  decree  avoiding  tlie  acceptance  of  a  Alivon  v.  Furnival,   I   Cromp.  M.  &  K. 

bill  of  exchange,  was  held  good.  277. 
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pending  more  or  less  upon  the  law  of  that  other  country  in 
which  the  foreign  judgment  comes  under  consideration,  is  found 
to  have  mistaken  the  law  of  that  country,  (s)  And  it  is  ob- 
viously essential  to  the  application  of  the  general  rule,  that  the 
foreign  judgment  be  definite,  exact,  final,  and  conclusive,  in  the 
court  and  country  in  which  it  was  rendered,  (t)  Nor  can  it  be 
necessary  to  say,  that  if  the  foreign  judgment  can  be  shown  to 
have  been  obtained  by,  or  to  be  founded  upon  fraud,  it  can 
have  no  force. 

On  the  general  ground  stated  above,  a  collection  by  a  foreign 
attachment  or  trustee  process,  in  a  foreign  country,  is  a  bar.  (u) 
So  the  pendency  of  a  foreign  attachment  or  trustee  process  in  a 
foreign    country  may  be    pleaded  in  abatement,  {v)     But  the 


Is)  Novolli  V.  Rossi,  2  B.  &  Ad.  757. 

(t)  Sadler  v.  Eobins,  1  Camp.  253; 
Maule  ('.  Man-ay,  7  T.  R.  470. 

(w)  Holmes  c.  Remsen,  4  Johns.  Ch. 
460,  20  Johns.  229  ;  M'Daniel  v.  Hughes, 
3  East,  367  ;  Philips  v.  Hunter,  2  H.  Bl. 
4U2.  In  Hull  V.  Blake,  13  Mass.  153,  in 
an  action  by  the  indorsee  of  a  promissory 
note  against  the  maker,  the  defendant 
pleaded  in  bar  a  judgment  rendered  again.st 
him  by  a  county  court  in  the  State  of 
Georgia,  having  jurisdiction  of  the  cause, 
as  the  garnishee  or  trustee  of  the  promisee, 
the  defendant  having  in  the  said  cause  dis- 
closed the  said  note;  the  action,  in  which 
said  judgment  was  rendered,  having  been 
commenced  after  the  actual  indorsement 
of  the  note  to  the  present  plaintiff;  and 
the  plea  was  holden  to  be  a  good  bar.  And 
see  Gould  v.  Webb,  4  Ellis  &  B.  933,  30 
Eng.  L.  &  Eq.  331,  which  was  an  action 
of  assumpsit  to  recover  damages  for  the 
breach  of  a  special  contract,  made  by  de- 
fendant to  pay  plaintiff  a  certain  salary  as 
European  correspondent  of  a  newspaper 
called  the  "  New  York  Courier  and  En- 
quii'er."  The  declaration  also  contained 
the  common  counts.  The  defendant, 
among  other  things,  pleaded  as  to  50^., 
part  of  the  plaintiff's  demand  in  the  money 
counts,  that  an  action  had  been  brought 
against  the  plaintiff  in  the  Supreme  Court 
of  New  York,  for  a  sura  exceeding  50/. ; 
that  process  duly  issued  out  of  said  court, 
and  executed  on  the  defendant,  the  said 
sura  of  50/.,  due  and  owing  frora  defend- 
ant to  plaintiff,  was  attached  in  defend- 
ant's hands  according  to  the  laws  of  said 
State,  to  satisfy  the  demand  in  the  action ; 


that  judgment  was  afterwards  recovered 
in  the  said  court,  and  execution  was  issued 
to  the  Sheriff  of  New  York,  whereupon  the 
defendant  was  obhged  by  the  laws  of  the 
State  to  pay,  and  did  pay  over  to  the 
sheriff,  the  value  of  the  said  sum  of  50/., 
deducting  the  necessary  expenses  of  the 
attachment.  The  plea  further  alleged,  that 
the  defendant  and  the  plaintiff  were  citi- 
zens of  the  said  State,  and  the  defendant 
was  resident  there,  and  subject  to  the  juris- 
diction and  process  of  the  said  court ;  and 
that  by  the  laws  of  the  State  the  defend- 
ant was  discharged  and  acquitted  of  the 
said  sum  of  50/.  Uefd,  upon  demurrer, 
that  the  plea  was  sufficient,  and  a  good 
defence  pro  tanto.  See  also,  the  reporter's 
learned  note  to  Andrews  v.  Herriot,  4 
Cowen,  521 ;  Bank  of  North  America  v 
Wheeler,  28  Conn.  433. 

[v)  Embree  v.  Hanna,  5  Johns.  101 
In  this  case  the  defendant  pleaded  a  for- 
eign attachment  pending  in  Maryland  foi 
the  same  demand.  And  Kent,  C.  J.,  said 
"  If  the  defendant  would  have  been  pro- 
tected under  a  recovery  had  by  virtue  of 
the  attachment,  and  could  have  pleaded 
such  recovery  in  bar,  the  same  principle 
will  support  a  plea  in  abatement  of  an  at- 
tachment pending,  and  commenced  prior 
to  the  present  suit.  The  attachment  of 
the  debt  in  the  hands  of  the  defendant 
fixed  it  there,  in  favor  of  the  attaching 
creditors ;  the  defendant  could  not  after- 
wards lawfully  pay  it  over  to  the  plaintiff. 
The  attaching  creditors  acquired  a  lien 
upon  the  debt,  binding  upon  the  defend- 
ant ;  and  which  the  courts  of  all  other 
governments,  if  they  recognize  such  pro- 
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pendency  of  a  suit  in  a  foreign  country,  which  began  by  process 
against  the  person,  has  not  the  same  force  with  a  foreign  at- 
tachment; and  will  not  abate  .a  suit  at  home,  before  the  foreign 
suit  is  carried  to  judgment,  (lo)  And  an  action  brought  in  this 
country  directly  on  a  foreign  judgment,  for  the  purpose  of  en- 
forcing it,  may  be  defeated  by  evidence  going  to  set  that  judg- 
ment aside.  Indeed,  according  to  the  weight  of  authority,  it  is 
no  more  tlmn  prima  facie  evidence,  when  an  action  is  brought 
to  enforce  it;  but  where  an. action  is  brought  for  a  cause  of 
action  which  was  litigated  abroad  between  the  same  parties, 
then  the  foreign  judgment  against  such  cause  of  action  is  a  bar 
to  the  new  action  brought  at  home,  {x) 


ceedings  at  all,  cannot  fail  to  regard.  Qui 
prior  rf>t  friN/iore  pohnr  est  jure.  In  Brook 
V.  Smith,  1  Kiillc.  28ii,  Lord  Holt  held,  that 
a  forc"iL;n  attaclimeut  hcfure  writ  pnrchased 
in  the  suit,  was  jilendahle  in  abatement- 
If  "we  were  to  disallow  a  plea  in  al)atement 
of  the  pending  attaclinient,  the  defendant 
would  bo  left  without  protection,  and  be 
obliged  to  pay  the  money  twice  ;  for  we 
may  reasonably  presume,  that  if  the  pri- 
ority of  the  attachment  in  Mar;  land  be 
ascertained,  the  courts  in  that  State  would 
not  suffer  that  proceeding  to  be  defeated, 
1)V  the  subsequent  act  of  the  defendant 
going  abroad,  and  subjecting  liiniself  to  a 
suit  and  recovery  here."  And  see  Wheeler 
V.  Raymond,  8  Cowen.  311. 

[w)  Bowne  !'.  Joy,  g.Jwhns.  221.  In  this 
case  the  defendant  pleaded  the  pendency 
of  another  action,  between  the  same  par- 
ties and  for  tlie  same  cau-^e,  in  the  com- 
monwealth of  Massa(■hu^etts.  And  upon 
demurrer,  judgment  was  given  for  the 
plaintilf.  The  court  said  :  "  The  excep- 
ilo  rel  judicata'  applies  only  to  final  defini- 
tive sentences  abroad,  upon  the  merits  of 
the  case.  Goix  v.  Low,  1  Jolrns.  Cas.  3-t5. 
Kor  is  this  aiialoL^oiis  lo  the  case  of  the 
pendancy  of  a  prior  foreign  attachment,  at 
the  suit  of  a  third  jjerson,  for  .here  the  de- 
fendant would  not  be  obliged  to  pay  the 
money  twice,  since  payment  at  least,  if  not 
a  recovery  in  the  one  suit,  might  bo 
pleaded  jiuis  darrein  continuance  to  the 
other  suit;  and  if  the  two  suits  should 
even  proceed  pari  passu  to  judgment  and 
execution,  a  satisfaction  of  either  judg- 
ment might  be  shown  upon  audita  querela, 
or  otherwise,  in  discharge  of  the  other." 
In  Maule  i;.  Murray,  7  T.  R.  470,  a  for- 


eign judgment  was  disregarded,  because  it 
was  taken  suiiject  to  a  case  which  had  not 
then  been  decided,  in  respect  to  the 
amount. 

(.t)  This  distinction  is  clearly  statefl 
by  £i/re,  C.  J.,  in  Philips  v.  Hunter,  2  H. 
Bl.  410.  "It  is,"  said  he,  "in  one  way 
only  that  the  sentence  or  judgment  of  the 
court  of  a  foreign  state  is  examinable  in 
our  courts,  ancl  that  is,  when  the  party 
who  claims  tlic  benefit  of  it  applies  to  our 
courts  to  enforce  it.  When  it  is  thus  vol- 
untarily submitted  to  oitr  jurisdiction,  we 
treat  it,  not  as  obligatory  to  the  extent  to 
wdiich  it  would  l)e  obligatory,  perhaps,  in 
the  country  in  which  it  \\'as  ]3ronounced, 
nor  as  obligatory  to  the  extent  to  which, 
liy  our  law,  sentences  and  judgments  are 
obligatory,  not  as  conclusive,  but  as  matter 
in  pais,  as  consideration  prima  fieic  suffi- 
cient to  raise  a  promise  ;  ^ve  examineit,  as 
we  do  all  other  considerations  of  promises, 
and  for  that  purpose  we  receive  evidence 
of  what  the  law  of  the  foreign  state  is,  and 
whether  the  judgment  is  warranted  by 
that  law.  In  all  other  cases,  we  give  en- 
tire faith  and  credit  to  the'  sentences  of 
foreign  courts,  and  consider  them  as  con- 
clusive upon  ns."  Lord  Xmiini/lioin,  in 
Cottington's  case,  2  Swatist.  32(i,  u.,  and 
Lord  Hardwitlt',  in  Bluii  lier  v,  Lawson, 
C'as.  Temp.  Ilardw.  89,  seem  to  hold 
that  the  foreign  judgment  is  conclusive, 
for  all  purposes.  And  see  Roach  i\  (iar- 
van,l  Ves.  Sen.  157.  But  A.';/re's  distinc- 
tion is  maintained  by  Lord  Mansjicid,  in 
Walker  !'.  Witter,  Doug.  1  ;  and  by  Cii/Zfr, 
J.,  in  Galbraith  v.  Neville,  Doug.  6,  n.  (3) ; 
and  in  Houlditchu.  Donegal,  8  Bligh,  337, 
Lord  Broiifjham  gives  his  reasons  at  length 
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The  very  fijst  essential  to  this,  or  to  any  efficacy  of  a  foreign 
judgment,  is,  that  the  court  by  which  it  is  pronounced  has  un- 
questionable jurisdiction  over  the  case,  (y)     And  if  the  origin 


f9r  holflinK  a  foreign  judsraent  to  be  only 
priimi  facie  evidence.  And  see  Merliurt  v. 
Cool<,  Willes,  36,  n.;  HiiU  o.  Odher,  U 
East,  118;  Bayley  v.  Edwards,  3  Swaiist. 
703.  But  I.oi-d  Keni/m,  in  Galbraitli  u. 
Neville,  cited  above,  doubts  wlictlier  a 
foreign  judgment  be  not  conclusive  in 
Enylisli  courts ;  and  Loi-d  Ellen!iorom/!i  at 
least  implies  a  similar  doul)t,  in  Tarleton 
V.  Tarleton,  4  U.  &  S.  20  ;  and  Sir  L. 
Sliadior/I,  iu  Martin  ».  Nicolls,  3  Sim.  4.58, 
rejected  tbis  distinction  alioi^ctlier,  and 
therefore  allowed  a  demurrer  to  a  bill  for 
a  discovery,  and  a  commission  to  examine 
witnesses  abroad  in  aid  of  the  jilaintilFs 
defence  to  an  action  broup-ht  in  England 
on  a  foreign  judgment.  The  law  on  tin's 
subject  cannot  be  considered  as  settled  in 
England  ;  but  from  Smith  r.  Nicolls,  5 
Bing.  N.  c.  208,  it  may  perhaps  be  infer- 
red that  in  an  action  on  a  foreign  judg- 
ment, the  judgment  is  only  jtrimn  Jitcie 
evidence.  It  is  believed,  ilint  iu  tbis  coun- 
try this  distinction  has  been  rei;aideil  in 
practice,  but  the  reported  adjudications  do 
not  authorize  us  to  speak  of  it  iis  estab- 
lished here.  See  Cummings  i\  Banks,  2 
Barb.  .602,  where  the  question  is  rliseus^cd 
by  Edmoiid-:,  ,1.  In  15ostoM  India  ]{.  K. 
V.  Hoit,  14  Vt.  92,  it  was  liilil,  that  debt 
and  not  assuinji^it  should  he  brought  on 
the  judgment  of  another  State  ;  and  in 
Noyes  v.  Butler,  G  Barb.  613,  a  ju<Igment 
in  another  State  was  /w/d  conclusive  as  ro 
all  facts  but  those  which  went  to  show  tile 
jurisdiciion  of  the  court  rendering  the 
judgment.  It  must  be  rememhered,  bow- 
ever,  that  the  question  does  not  stand  in 
this  country,  as  between  t!ie  courts  of  the 
several  States,  in  the  same  position  in 
which  it  .stainis  in  England,  a>  between  the 
courts  of  that  country  and  those  of  foreign 
countries,  hy  reason  of  the  intcrvcniion  of 
our  constitutional  provisions.  Judgments 
rendered  in  any  .State  have  (/in-nill//  the 
same  force  and  effect  in  all  otbi  r  States  ns 
in  that  in  which  they  are  rcndei-ed.  See, 
for  an  account  of  the  decisions  on  this 
subject,  Kobin.son  v.  Presiott,  4  N.  H. 
450;  1  Kent,  Com.  260,  261.  See  also, 
Downer  v.  Shaw,  2  Foste!-,  277. 

iy)  Buchanan  r.  Kuckcr,  9  East,  1 92 ; 
Thurber  v.  Blakbourne,  1  N.  H.  242  ; 
Bissell  «.  Briggs,  9  Mass,  462;  Aldrich  n. 
Kinney,  4  Conn.  380  ;  Sluimway  n.  Still- 
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man,  6  Wend:  447  ;    Curtis  v.   Gibbs,  1 
Penning.  399  ;  Don  v.  Lippman,  5  Clark 
&  ¥.  20 ;  Kogors  r.  Coleman,  Hardin,  413; 
Borden  v.  Fitch,  If)  Johns.  121;  Benton 
c.  Burgot,  10  S.  &  R.  240.     And  .see  the 
reporter's  note  to  Andrews  v.  Herriot,  4 
Cowen,  524.     From   Mills  v.  Duryee,  7 
Cranch,    481,    apparently    confirmed    by 
Chief  Justice    Miimhal/j'in    Hampton    v. 
M'Connell,  3  Wheat.  234,  it  might  .seem 
to  be  the  established  law  of  this  countrv, 
that  a  judgment  recovered  in  one  State  by 
a  citizen  thereof,  against  a  citizen  of  an- 
other, w.ts  absolute  and  final,  and  per- 
fectly exclusive    of  all  inquiry'  into   the 
jurisdiction  of  the  court  which  rendered 
the  judgment.     But  this  question  was  very 
fully   con^iilcrcd    in    lii,-sell   v.   Briggs,  9 
Mass.  Adi;  and  it  was  there  held,  that  a 
court  of  another  State  must  have  had  juris- 
diction of  the  piities,  as  well  as  of  the 
Ciiiise,  for  its  judgment  to  be  eniitled  to 
the  full  fiith  and  credit  mentioned  in  the 
federal  constitution.     The  same  question 
was  again  fully  considered  in  Hall  u.  Wil- 
liams 6  Pi' k    i.'!_',  which  was  debt  on  a 
judgment  of  t'lc  .Superior  Court  in  (Geor- 
gia :  ami  it  was  /»/-/,  that  the  defcmlant, 
under  the  plea  of  nil  d^het.  might  -Inuv  that 
the  court  bad  ni)  jurisdiction  over  his  per- 
son.    And  Piidi'i;  ('.  J.,  in  delivering  the 
judgment  oi'  the  court,  said  :  "It  cannot 
be  pretended,  we  think,  that  a  citizen  of 
Massachusetts,  against  whom  a  judgn'ent 
may  have    been    rciuK'red    iu    lliiiuiU    or 
Missouri,  be  ne\-i.'r  having  been  \\iihin  a 
thousand  miles  of  tiiose  States,  shou'd  be 
compelled  by  our  courts  to  c.\ei  utc  that 
judgment,  it  not  appearing  by  the  lecord 
that  he  reeeiveil  any  manner  of  notice  that 
any  suit  was  jainl, ng  there  against  him, 
and  being  rciniy  to  show  that  he  never  had 
any  dealitigs  ^vith  the  party  who  his  ob- 
tained the  judiinicnt;    and  yet  this  must 
be  the  consequence,  if  the  doctrine  cttn- 
tended  for  by  some  is  carried  to  its  full 
length,  namely,  that  the  record  of  a  judg- 
ment is  to  have  exactly  the   same  ettcct 
here  as  it  wouhl  have  iu  Illinois  or  .Mis- 
souri;  for  in   those   States,  if  the  piore.sS 
has  been  served  according  to  their  laws, 
which  may  bo  in  a  manner  quite  consistent 
with  an  utter  ignorance  of  the  suit  hy  tlio 
jiarty   without   the    State,   the  judgment 
would  be  binding  there  until  reversed  by 
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of  this  jurisdiction  do  not  appear,  or  if  it  be  of  the  ordinary 
land  admitted  amono;  civilized  nations,  and  established  in  an 


some  proccccliiigs  recofrnizcd  by  their  laws. 
If  it  be  s;ii(l,  tliiit  a.  party  tints  ausrieved 
may  obtain  redress  by  writ  of  error  or  a 
new  trial,  in  the  State  where  the  jndpjmcnt 
■was  rendered,  it  is  a  snftieicnt  answer,  timt 
never  having  been  witliin  their  jurisdiction, 
or  amenable  to  their  laws,  be  shall  not  be 
compelled  to  go  from  home  to  a  distant 
State,  to  protect  himself  from  a  judgment 
wliieli  never,  according  to  uiiivcr-al  prin- 
ciples of  justice,  had  any  legal  operation 
against  him.  The  laws  of  a  Stare  do  not 
0|iei'ate,  except  upon  its  own  citizens,  ex- 
tra tn-n/on'mit ;  nor  does  a  decree  or  judg- 
ment of  its  judicial  tribunals,  except  so 
far  as  is  allowed  liy  comity,  or  required  l>y 
the  constitution  of  the  United  States  ;  and 
neither  of  these  can  i)e  Iield  to  sanction  so 
nnjust  a  principle.  If  the  Stiitcs  were 
merely  foreign  to  each  other,  we  haA'c  seen 
tliat  a  judgment  in  one  would  not  be  re- 
ceived in  another  as  a  record,  but  menly 
as  evidence  of  debt,  controvertible  liy  the 
party  sued  upon  it.  By  tiic  constitution, 
such  a  judgment  is  to  have  the  sameetrect 
it  would  liave  in  the  State  wliere  it  wu'^ 
rendered,  that  is,  it  is  to  conclude  as  to 
every  thing  over  \:'hich  tlie  court  wliieh 
rendered  it  lurd  jurisdiction.  If  tlie  prop- 
erty of  a  cilizen  of  anotlicr  State,  within 
its  lawful  jurisdiction,  is  condemned  by 
lawful  i>r(.ices.s  theix',  the  decree  is  final 
and  conclu^i\-e.  If  tlie  citizen  liimself  is 
there,  and  scrveil  \\ith  process,  he  is  bound 
to  appear  and  make  his  defence,  or  subniit 
to  the  consequences;  l)ut  if  never  there, 
tiiere  is  no  jurisdiction  over  his  jterson, 
and  a  juduniicnl  cannot  foUowhim  beyond 
the  teiritorirs  of  the  Siiite,  and  if  it  does 
he  may  treat  it  as  a  nullity,  and  the  courts 
here  will  so  treat  it,  Avhen  it  is  m.nle  to 
appear  in  a  legal  A\'ay  that  he  was  nevei-  a 
projier  sulijectof  the  adjndieatinn.  These 
principles  were  setlled  in  a  nio.^r  lucid  and 
satisfactory  course  of  rea^onine  by  t'hief 
.justiee  I^iir^ons,  in  the  o]iinion  of  the 
court  delivered  hv  him  in  tlie  c.ise  of  I'is- 
sell  V.  Bii.Lies  9  JIass.  462.  ,\iiil  see 
Dobson  u.  rearce,  li  Kern.  ISf'i.  Tlii.s 
cxjiosihon  of  tlie  constitutional  pl■(l^'i^i^n 
res])eeriug  the  records  and  judieial  pro- 
(■cedings,  authenticated  as  the  act  of  Con- 
gress refjuircs,  takes  a  middle  ground  be- 
tween the  doctrine  as  held  by  the  court  of 
tliis  State,  in  the  case  of  Bartlett  v.  luuLiht, 
1  llass.  401,  and  by  the  court  of  New 
Y:'.k   in  tlie  case  of  llitehcock  v.  Aickeu, 


1  Caiiies,  460,  in  both  of  which  it  was 
held,  that  the  constitution  and  act  of 
Congress  had  produced  no  other  effect 
than  to  establish  definitively  the  mode  oi^ 
authentication,  leaving  in  other  respects 
such  judgments  entirely  upon  the  footing 
of  foreign  judgments,  according  to  the 
principles  of  the  common  law.  But  in 
the  case  of  Bissell  c.  Briggs,  the  principle 
seitled  is,  that  by  virtue  of  the  provision 
of  the  constitution,  and  the  act  of  legisla- 
tion under  it,  a  judgment  of  another  State 
is  rendered  in  all  res|,eets  like  domestic 
judgments,  when  the  court  where  it  wns 
recovered  had  jurisdiction  over  the  subject 
acted  upon  and  the  person  against  whom 
it  was  rendered,  leaving  open  for  inquiry 
in  the  court  where  it  Avas  sought  to  bo 
enforced  the  question  of  jurisdiction,  and 
taking  the  obvious  distinction  between  the 
erttict  of  the  judgment  u]«m  properlii  « ithin 
the  territorv,  and  the  nrrmn  who  was  with- 
out it.  It  \\'as  thoiiLrht  that  this  was  car- 
rying the  sanctity  of  judgments  of  other 
States  as  far  as  was  consistent  with  tlie 
safety  of  the  citizen  wdio  was  not  amenable 
to  their  laws,  and  :i~  far  as  is  required  by 
the  spirit  or  letter  of  the  constitution  of  the 
United  States.  The  doctrine  thus  estab- 
lished here  has  been  a]i]»roved  and  adopted 
by  the  courts  of  the  areat  States  of  Penn- 
sylvania and  New  York,  in  both  of  wdiich 
before,  it  had  been  luld,  that  the  judg- 
ments of  the  several    States    were  to  bo 

treated  as  foreign  judements 

The  principle  upon  \\bieli  this  exception 
is  made  to  the  cmiclusiveness  in  every 
parlicular  of  the  judgments  of  other  States, 
is  well  expres-ed  by  Mr.  Justice  Jo/tnxon, 
of  the  Supreme  ('ourt  of  the  United 
States,  when  disseiitine  IVom  the  decision 
of  the  ciuiit  in  the  ease  of  Mills  v.  Dur- 
yee.  lie  .-ays,  it  is  an  eternal  principle  of 
justice,  '  that  jiirisilietiou  cannot  be  justly 
exerci»ed  by  a  Slate  over  innperty  not 
wiihln  the  reach  of  its  process,  or  over 
jfcisons  not  OAving  ihem  allegiance,  or  not 
fulijeeted  to  their  jurisdiction  by  being 
found  whbin  their  limits.'  Indeed,  so 
palpable  is  this  ]>riiiciple,  that  no  doubt 
ctuild  exist  ill  ti'c  miiiM  of  any  lawyer 
upon  the  stdi/ieet.  but  for  tlie  Construction 
snjiposed  to  be  given  to  ihe  constitution 
of  the  United  States,  and  the  act  of  Con- 
gress followMiu-  i;,  in  the  case  of  ?ifills  v. 
Duryce,  7  Ciancb,  4^1,  and  lesanctioned 
in  the  case  of  Hampion  <.  JfComiel,  3 
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authentic  manner,  it  will  be  presumed  to  be  legitimate ;  if, 
however,  it  be  of  unusual  origin  or  character,  or  not  yet  cer- 
tainly established,  then  its  legitimacy  must  be  proved  by  the 
party  relying  upon  it.  (2:)  It  is  not  however  necessary,  that 
the  authority  on  which  the  jurisdiction  of  the  tribunal  rests, 
should  be  proved  to  be  legitimate  rfe^Mre  as  well  ^^  de  facto. 


Wheat.  234,  in  tlie  brief  opinion  delivered 
by  Chief  Justice  Marshall.  This  con- 
struction, vvlien  first  referred  to  in  this 
court,  ui  the  case  of  the  Cominonwealtli  v. 
Green,  was  supposed  to  have  put  an  end 
to  all  questions  on  this  subject,  and  to 
have  established,  as  the  law  of  the  land, 
tlmt  a  judgment  recovered  in  one  State 
by  a  citizen  tliereof,  against  a  citizen  of 
another,  was  absolute  and  incontroverti- 
ble, and  would  admit  of  no  inquiry,  even 
as  to  the  jurisdiction  of  the  court  which 
rendered  it.  This  court  yielded  a  painfnl 
deference  to  the  decision,  without  that 
close  examination  it  would  have  received 
if  presented  to  tlicm  otherwise  than  inci- 
dentally, and  if  its  bearing  bad  been  of 
importance  in  the  case  then  before  the 
court;  but  the  notice  taken  of  tlie  ease 
was  merely  the  expression  of  opinion  ar- 
guendo, and  not  a  judicial  determination 
of  the  question.  And  as  a  further  reason 
for  not  receiving  the  doctrine  implicitly 
as  authority,  it  may  be  remarked,  that  tlio 
case  to  which  it  was  applied  was  one 
clearly  within  the  jurisdiction  of  the  court 
which  decided  it,  so  that  the  point  now 
raised  was    not    brought   into   question. 

The  case  of  Mills  u.  l)ur- 

yee  has,  as  its  importance  merited,  under- 
gone a  revision  in  almost  every  .State 
court  in  the  Union,  of  wliose  decisions  we 
have  any  printed  account,  and  the  opinion 
has  been  unanimous,  without  the  dissent- 
ing voice,  so  far  as  we  can  learn,  of  a 
sinule  judge,  that  that  case,  however  un- 
qualified it  may  appear  in  the  report.does 
not  warrant  the  conclusion,  that  judg- 
ments of  State  courts  are  in  all  respects 
the  same,  when  carried  into  another  State 
to  be  enforced,  as  they  are  in  the  State 
wherein  they  are  rendered,  but  that  m  all 
instances  the  jurisdiction  of  the  court  ren- 
dering the  judgment  may  be  inquired  mto. 
In  truth,  all  of  tliem  sanctioning  the  prm- 
ciples,  and  some  of  them  by  express  refer- 
ence which  were  asserted  by  this  court  m 
the  case  of  Bissell  ;;.  Briggs,  as  the  only 
lust  exposition  of  the  provision  m  the 
Constitution  of  the  United  States  in  rela- 
tion to  the  records  and  judicial  proceed- 


ing of  States With  such 

a  cloud  of  witnesses  in  favor  of  the  con- 
struction given  to  the  clause  of  the  Consti- 
tution whiclt  is  in  question  by  this  court, 
in  the  case  of  Bissell  c.  Briir^s,  we  may 
well  rest  upon  that  as  the  true  construc- 
tion, if  it  is  not  most  clearly  and  explicitly 
overruled  by  the  only  tribunal  whose 
authority  ought  to  be  submitted  to,  the 
Supreme  Court  of  the  United  States.  But 
notwithstanding  all  these  decisions,  many 
of  which  are  sul)sc(iuent  in  point  of  time 
to  the  case  of  Mills  v.  Durjee,  .and  most 
of  them  commenting  on  it,  we  should  be 
bound  to  give  up  the  point,  if  that  case 
settles  the  question  as  conclusively  as  it 
has  been  supposed  it  did.  But  all  the 
State  judges  who  h.ive  considered  that 
case,  are  of  opinion,  that  it  was  intended 
only  to  emliraio  judgments  where  the  de- 
fendant hail  been  a  party  to  the  suit,  by 
an  actual  appearance  and  defence,  or  at 
least  by  having  been  duly  served  with 
process  when  within  the  jurisdiction  of  the 
court  whirh  gave  it,  and  they  formed  their 
opinion  upon  the  following  clause  in  the 
opinion  of  Mr.  Ju-tkc  Stori/,  namely:  — 
'  In  the  present  case  the  defendant  had 
full  notice  of  the  suit,  for  he  was  ancsled 
and  gave  bail,  ami  it  is  beyond  all  doubt 
that  the  judgment  of  the  Supreme  Court 
of  New  York  n  ts  conclu.M\e  upon  the 
parties  in  that  State.'  If  this  is  all  that 
was  intended  to  bo  decided,  the  case  hai|- 
monizes  with  Ihc  general  course  of  deci- 
sions in  the  State  couris  as  before  cited, 
and  it  is  in  no  respect  different  from  the 
decision  of  this  court,  in  the  case  of  Bissell 
V.  Briggs."  That  the  doctrine  of  the  two 
preceding  cases  is  now  the  established  doc- 
trine throughout  the  country,  see  the  au- 
thorities cited  at  the  end  of  the  preceding 
note.  See  also,  iVIonroe  v.  Douglas,  4 
Sandf  Ch.  126.  In  this  very  long  and 
interestinff  case  the  whole  doctrine  of  the 
law  of  foreign  judgments  is  examiitcd 
with  great  ability.  And  see  Gleason  v. 
Dodd,  4  Met.  .333  ;  U'Arey  v.  Ketchuui, 
11  How.  165. 

[z]  Snell  V.  Foussat,  3  Binn.  229,  n. ; 
Cheriot  v.  Foussat,  id.  220. 


612  THE    LAW    OF    CONTRACTS.  [PART  H. 

It  is  generally  enough  if  it  be  de  facto  eslablished,  and  the 
tribunal  be  commissioned  by  the  government  in  which  the 
sovereign  power  of  the  country  is  actually  vested,  {a) 

Another  essential  is,  that  the  defendant  in  the  foreign  action 
had  such  personal  notice  as  enabled  him  to  defend  himself;  or 
that  his  interests  were  otherwise  actually  and  in  good  faith  pro- 
teciod.  (b)  And  the  notice  must  be  such  as  the  court  from 
which  it  issued  has  authority  to  give,  (c)  If  it  be  by  summon-i, 
and  in  the  State  in  whic-h  it  issued,  that  is  equivalent  to  jj:  r- 
sonal  notice,  it  will  so  be  hill  in  other  Stites  as  to  the  judg- 
ment founded  upon  it.  (d) 

It  seems  to  be  held,  that  a  plaint  ilT  who  has  recovered  a  judg- 
ment abroad  may  elect  to  sue  at  home  on  that  judgment,  or  on 
the  original  cause  of  action,  because  there  is  no  merg  t.  (e) 

The  relations  l)otween  the  several  States  of  the  Union  are 
peculiar.  In  some  respects  they  are  held  to  be  foreign  to  each 
other,  as  they  are  for  most  purposes  in  the  law  of  admiralty  ; 
and  in  other  respects  not  foreign,  excepting  so  far  as  this  is 
necessarily  implied  in  their  inde|3endence  of  each  other.  On 
this  subject  the  Constitution  of  the  United  States  declares,  that 
"  full  faith  and  credit  shiU  be  given  in  each  State  to  the  public 
ac  s,  records,  and  judcial  proceedings  of  every  other  Srate. 
And  the  Congress  may,  by  general  laws,  prescribe  the  mam  .^r 
in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof."  (/)  In  execution  of  this  power,  the 
first  congress  passed  a  statute,  providing  "  that  the  records  and 
judicial  proceedings  of  the  courts  of  any  State  shall  be  proved 
or  admitted  in  any  other  court  within  the  United  States  by  the 
attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 


(d)   Blink  of  Nortli  Ameri«i  I'.  M'Call,  on   wliieli  nn   lu-tion  ooiild  lie  mninfiiincd 

4  Biini.  .■);!.  ill  MassailiLiSL'tts.    Kwr  v.  Coffin,  1  Ciisli. 

(/i)   Sou  uiile,  ]).  588,  n.  (/),  anil  siiprn,  1';!. 
!!■  (,'/)■  ,  ('')   Kocco    r.    liackctt.    21    Law   Hep. 

(r)  TliL-iffiiie,  where  ii  conrt  in  liliode  358;     iiiiil     see    Baniii'aT    i,.    Kiii"      5 

Islanil  oulcri'ii  [lersoual  notice  to  he  ^iven  Gray,  9. 

11  ilefemljiiit  in   .Massachuseits,  whieli  \vas         [f)   Smith    v.    Nicolls,    5    Bino-.    n.  c 

done,  it  was  not  sucli  a  notii-o  as  would  208;   Hall  r.  Odber,  11  East    118. 
"iiffice  for  the  foundatiou  of  a  judgment         {/)  An.  4,  sec.  1. 
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said  attestation  is  in  due  form.  And  the  said  records  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken."  (g) 

In  the  construction  of  these  clauses,  many  questions  have 
been  raised,  and  a  great  diversity  of  opinion  manifested.  The 
more  important  of  these  questions  we  have  however  already 
considered. 

It  has  been  held,  that  the  provisions  of  the  statute  must  be 
strictly  complied  with.  Thus,  it  wiU  be  noticed  that  the 
records  are  to  be  attested  by  the  seal  of  the  court,  "  if  there  be 
a  seal ; "  therefore  the  records  of  a  court  not  having  a  seal 
may  be  sufficienily  attested  otherwise.  But  there  is  no  similar 
phraseology  as  to  the  attestation  of  the  clerk  ;  that  is  therefore 
absolutely  requisite  ;  and  consequently,  the  proceedings  of  a 
court  which  has  no  clerk,  as  a  court  held  by  a  justice  of  the 
peace,  cannot  be  authenticated  in  the  terms  of  the  statute,  and 
therefore  cannot  be  entitled  to  the  whole  privilege  which  pur- 
ports to  be  given  by  the  clause  in  the  constitution.  (A) 

There  remains  to  be  considered,  the  operation  of  the  law  of 
place  upon  the  insolvent  laws  of  this  country.  But  these  laws 
are,  in  this  respect,  principally  influenced  and  affected  by  the 
clause  in  the  constitution  which  forbids  the  several  States  from 
passing  laws  impairing  the  obligation  of  contracts,  and  we . 
shall  advert  to  this  subject  when  we  speak  specifically  of  that 
clause,  and  of  the  law  of  bankruptcy. 


((7)  1  U.  S.  Stats,  at  Large,  122,  ch.  H.  450  ;  Mahurin  v.  Bickford,  6  id.  567  ; 

xxxvii.  and  Silver  Like  Bank  u.  Harding,  5  Ohio, 

(A)   This   qaostion  is  very  fully  consid-  545.     But,  for  cases  which  incline  to  an. 

ered  in  Snyder  v.  Wise,  10  Fenn.'St.  157  ;  opposite  opinion,  see  Bissell  v.  Edwards, 

and  the  decision  there   is   in  accordance  5  Day,  363  ;  Starkweather  v.   Loring,  2 

with  the  text,  and  with  Wari-eii  v.  Flag^',  Vt.  573 ;   and  Blodgott  v.  Jordan,  6  id. 

2  Pick.  448  ;  Itobinson  v.  Prescott,  4  N  580. 
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CHAPTER  IIL 

DEFENCES. 

Sect  I.  —  Payment  of  Money. 
1.  Of  the  Party  to  whom  Payment  shodld  be  made. 

Payment  to  an  agent  in  the  ordinary  course  of  business  binds 
the  principal,  unless  the  latter  has  notified  the  debtor  before- 
hand that  he  requires  the  payment  to  be  made  to  himself,  (a) 
And  sometimes  a  payment  to  the  debtor's  own  agent  suffices,  [b) 
So  payment  to  an  attorney  is  as  effectual  as  if  made  to  the 
principal  himself;  (c)  but  not  so  to  an  agent  of  the  attorney 


(a)  Favenc  u.  Bennett,  U  East,  36; 
Hornby  v.  Lacy,  6  M.  &  S.  166  ;  Drink- 
water  V.  Goodwin,  Cowp.  251.  So  if  one 
allows  an  at^ent  to  trade  in  his  own  varne, 
and  as  carrying  on  business  for  himself, 
payment  to  such  agent  is  a  bar  to  an 
action  by  the  principal.  Gardiner  v.  Da- 
vis, 2  C.  &  P.  49.  And  see  Coates  v. 
Lewis,  1  Camp.  444  ;  Moore  v.  Clement- 
son,  2  id.  24.  And  in  Cupel  v.  Thornton, 
3  C.  &  P.  352,  it  was  ruled  by  Lord  Ti  n- 
terden,  that  an  agent  authorized  to  sell 
goods  has,  in  the  absence  of  advice  to  the 
contrary,  an  implied  authority  to  I'eccive 
payment.  But  see  Jackson  v.  Jacol),  5 
Scott,  79  ;  Blackburn  v.  Schoic.-^,  2  Camp. 
343. 

(6)  Horsfall  v.  Fauntleroy,  10  B.  &  C. 
755.  In  this  case  the  plaintiff,  who  was 
an  importer  of  ivory,  had  caused  cata- 
lo^'ues  to  be  circulated,  stating  that  a 
quantity  of  ivory  was  to  be  sold  on  his 
account  on  a  certain  day  by  auction,  sub- 
ject to  the  condition,  among  others,  that 
payment  was  to  be  mtulc  on  delivery  of 
the  bills  of  parcels.  The  defendant,  hav- 
ing received  one  of  the  catalogues,  in- 
structed his  broker  to  purchase  certain 
lots  on  his  account.     The  broker  did  so. 


and  shortly  after  drew  bills  on  the  defend- 
ant for  the  amount,  whicli  were  accepted 
and  paid  at  maturity.  In  an  action  by 
the  plaintiff  against  the  defemlnnt  for  the 
pi'iee  of  tlie  ivory,  the  court  lu-hl,  that  the 
payment  of  the  bills  drawn  by  the  broker 
constituted  a  good  defence,  inasmuch  as 
the  plaintiff,  by  the  condition  of  sale  con- 
taini.'d  in  his  catalogues,  had  auiiurizcd 
the  defendant  to  believe  ttiat  the  ivory 
had  been  paid  for  liy  the  broker  on  de- 
livery of  the  bills  of  parcels. 

(c)  PuwcU  V.  Little,  1  W.  Bl.  8  ;  Yates 
K.  Frecklcton,  2  Doug.  623;  Hu'lson  v. 
Johnson,  1  Wash.  Va.  10  ;  Branch  v. 
Burnley,  1  Call,  147.  And  an  attorney 
has  authority  to  receive  payment  as  avcU  af- 
ter judgment  has  been  recovered  as  before. 
Brackett  v.  Norton,  4  Conn.  517  ;  Erwin 
V.  Blake,  8  Pet.  18;  Gray  v.  ttass,  1 
Greenl.  257  ;  Lewis  v.  Gamage,  1  Pick. 
347.  But  an  attorney  has  no  authority 
to  receive  any  thing  but  money  in  ]iay- 
ment  of  his  client's  debt,  nor  a  part  in 
satisfaction  of  the  wliole,  nor  to  assign 
the  execution.  SavouiT  v.  Chapman,  8 
Dowl.  656  ;  Jackson  r.  liartlctt,  8  Jolnis. 
361  ;  Kclloug  i\  Gilliert,  10  id.  220;  Car- 
ter  I'.    Talcot,    10   Vt.    471  ;    GuUott   v 
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appointed  by  the  attorney  to  sue  the  debtor,  {d)  And  where 
one  contracts  to  do  work  and  sues  for  the  price,  the  defendant 
may  prove  that  the  plaintiff  had  a  partner  in  the  undertaking, 
and  that  he  has  paid  that  partner,  (e)  Payment  to  the  credi- 
tor's wife  will  not  be  a  good  payment;  (/)  unless  she  was  his 
agent,  either  expressly  or  by  course  of  business,  (g)  She  has 
no  authority,  as  wife,  to  receipt  for  her  husband's  claims,  al- 
though she  be  the  meritorious  cause.  (A)  An  auctioneer  or 
other  agent  employed  to  sell  real  estate  has  no  implied  authority 
to  receive  payment,  (i)  In  case  of  sales  by  auction,  the  auc- 
tioneer has  usually,  by  the  conditions  of  sale,  authority  to  re- 
ceive the  deposit,  but  not  the  remainder  of  the  pm-chase- 
money.  (j) 

One  may  be  justified  in  making  payments  to  a  party  who  is 
sitting  in  the  creditor's  counting-room,  and  apparently  intrusted 
with  the  transaction  of  the  business,  and  authorized  to  receive 
the  money,  although  he  be  not  so  in  fact,  (k)  In  general  it  is 
only  a  money  payment  that  binds  the  principal ;  (I)  so  that  he 
is  not  affected  by  any  claim  which  the  detftor  may  have  against 
the  agent,  (m)     And  an  agent  authorized  to  receive  payment  in 


Lewis,  3   Stew.   23  ;    Kirk  !>.    Glover,   5  though  they  are  not  partners  in  business. 

Stew.  &  r*.  340  ;  Wilson  v.  Wadleigh,  36  Slorrow  «.' Starke,  4  J.  ,J.  Marsh,  367. 

Me.  496.  (/)   OlHey  v.  Clay,  2  Scott,  N.  E.  372. 

(d)  Yates  v.  Freckleton,  2  Doug.  623.  (g)  Spencer  v.  Tisue,  Addis.  316  ;  Sear 
For  an  attorney  at  law,  by  virtue  of  his  borneu.  Blaekston,  2  Freem.  178;  Thrash- 
ordinary  pouxrs,  cannot   delegate  his  au-  er  v.  Tuttle,  22  ilc.  33.5. 

thority  to  another,  so  as  to  raise  a  privity  (A)  Offley  v.  Clay,  supra. 
between  such  thu'd  person  and  his  princi-  (i)  Mynn  y.  Jolittc,  1  Moody  &R.  326. 
pal,  or  to  confer  on  him  as  to  the  princi-  [j]  Myiin  v  Jolifle,  supra;  Sykes  v. 
pal,  his  own  rights,  duties,  and  obliga-  Giles,  5  M.  &  W.  645. 
tions.  Johnson  v.  Cunningham,  1  Ala.  (k)  Barrett  v.  Deere,  Moody  &  M.  200. 
249  ;  Kellogg  v.  Norris,  5  Eng.  (Ark.),  18.  And  see  Wihnot  v.  Smith,  id.  238  ;  Mof- 
So  payment  to  a  sheriff  employed  by  an  fat  o.  Parsons,  5  Taunt.  31)7.  But  pay- 
attorney  to  serve  a  writ  will  not  discharge  ment  to  an  apprentice,  not  in  the  usual 
the  delit.  Green  o.  Lowell,  3  Greenl.  course  of  the  creditor's  business,  but  on  a 
373  ;  Waite  v.  Delesdernier,  1 S  Me.  144.  collateral  transaction,  has  been  held  not  to 

(e)  Shepard  u.  Ward,  8  Wend.  .542.  discharge  the  debt,  although  made  at  the 
And  it  is  a  general  rule,  that  payment  to  creditor'.s  counting-room.  Sanderson  v. 
one  partner  is  good,  and  binds  the  firm.  Bell,  2  Cromp,  &  M.  304. 

Duff  V.  The  East  India  Co.  16  Ves.  198;  (/)  Thorold  v.  Smith,  11  Mod.  71. 
Yandes  v.  Lcfavour,  2  Blackf.  371  ;  Gregg  (m)  Thus,  where  an  assured  who  resided 
!).  James,  Breese,  107  ;  Porter  v.  Taylor,  at  Plymouth  employed  an  insurance  broker 
6  M.  &  S.  156  ;  Scott  v.  Trent,  1  AV'ash.  in  London  to  recover  a  loss  from  the  un- 
(Va.),  77.  Even  after  dissolution.  King  derwritcrs,  and  the  latter  adjusted  the  los.s 
V.  Smith,  4  C.  &  P.  108.  And  see  Morse  by  setting  off  in  account  against  it  a  debt 
V.  Bellows,  7  N.  H.  568.  So  payment  to  due  from  him  to  the  underwriters  for  pro- 
one   of  two  joint   creditors   is   good,  al-  iniums,  and  the  broker  became  bankrupt^ 
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money  cannot  bind  his  principal  by  receiving  goods,  (n)  or  a 
bill  or  note,  (o) 

Payment  by  bankers  to  one  of  several  persons  who  have 
jointly  deposited  money  with  them,  and  who  are  not  partners, 
or  to  one  of  several  joint  trustees,  does  not  discharge  the 
bankers  as  to  the  others,  unless  they  had  authorized  the  pay- 
ment, {p)  And  payment  to  one  of  two  or  more  joint  creditors 
of  a  part  of  the  debt,  does  not  so  alter  the  nature  of  the  debt  as 
to  permit  the  other  creditors  to  sue  alone  for  the  remainder,  (q) 
But  payment  to  one  of  several  executors  is  held  to  be  suffi- 
cient, (r)  Whether  payment  to  one  of  several  assignees  of  a 
bankrupt  is  sufficient,  may  be  doubtful ;  it  seems  clear  that  it 
is  not,  if  shown  to  have  been  against  the  will  of  the  co-as- 
signees, (s)     A  voluntary  payment  by  a   principal   to   the  as- 


and  never  paid  the  money  to  the  nssnrcd, 
it  i\as  held,  that  the  set-off  in  account  be- 
tween the  underwriters  and  the  broker 
■was  not  payment  to  the  assured,  inasmuch 
as  the  broker  had  only  autliority  to  re- 
ceive pavmeut  in  money.  Bartlett  c. 
Penthmd",  10  B.  &  C,  760. 

(n)  Howard  u.  Chapman,  4  C.  &  P. 
508. 

(o)  Svkes  c.  Giles,  5  M.  &  W.  64.5; 
Ward  r.  Evans,  2  Ld.  Raym.  928.  And 
see  Townsend  v.  Inglis,  Holt,  N.  P.  -218. 
But  qiK^re  whether,  in  those  States  where 
the  pivinf^  of  a  nefrotiahle  promissory 
note  is  regarded  as  prima  facie  payment, 
an  a;2;ent  would  not  be  authorized  to  re- 
ceive payment  by  such  bill  or  note. 

(//)  Innes  v.  Stei^Ircnsrin,  1  Moody  & 
R.  14.5.  The  depositors  iicre  were  co- 
assip-nees  of  a  bankrupt,  and  tlie  money 
had  Iiecn  drawn  out  on  tlie  clieck  of  two 
out  of  three  depositors,  but  the  name  of 
one  of  the  two  was  forged.  Lord  Tenti-r- 
(^f:'H  said,  "  that  the  case  was  a  very  clear 
one  ;  that  money  was  paid  to  bankers  by 
three  persons  not  partners  in  trade  ;  tliat 
it  iiad  been  stated  that  one  of  them  could 
draw  checks  so  as  to  hind  tlie  others,  l)ut 
that  \vas  not  the  law,  and  to  allow  it 
would  defeat  the  very  object  of  payinp 
the  money  in  jointly;  and  it  must  be  well 
known  to  the  jury  that  it  was  not  the 
pracrice,  imless  The  ]iersons  drawing  stood 
in  the  relation  of  partncis."  And  see  to 
the  same  cflect.  Stone  /•.  Marsh,  Pvan 
&  M.  ."lU.  But  this  rule  as  to  bankers 
is  peculiar.     "  It  is  a  general  rale,"  says 


Mr.  Justice  Mciule,  "  that  a  man  may  pay 
a  debt  to  one  of  several  persons  with 
whom  he  lias  contracted  jointly.  In  the 
case  of  a  banker  he  cannot  do  so  ;  but 
that  arises  from  the  particular  contract 
which  exists  between  liim  and  his  cus- 
tomer." Husband  v.  Davis,  10  C.  B.  64.5, 
4  Eng.  L.  &  Eq.  342, 

(f/)  Hatsall  V.  Gi-iffith,  4  Tyrwh.  488. 
In  this  case  two  of  three  part-OAvners  of 
a  vessel,  acting  for  them^ch'cs  and  the 
other  part-owner,  employed  an  agent  to 
sell  thewdiole  vessel.  He  did  so,  and  paid 
the  two  their  proportion  of  the  proceeds. 
The  otlier  part-owner  brought  an  action 
against  the  agent  to  recover  his  proportion. 
It  was  Jield,  that  he  could  not  sue  (il'nie,  as 
the  agent  A\'as  emjj[n\Td  by  all  the  owners. 
The  case  of  Garret  c.  Taylor,  1  Esp.  1 1 7, 
contra,  is  not  law.  See  ante,  vol.  1,  p.  29, 
n.  Bntthis  rule  does  not  apply  in  cases 
founded  n|)on  tort.  Sedgworth  n.  Over- 
end,  7  T.  R.  279. 

(r)  "  Because,"  says  Lord  FInrdiriche, 
"  they  have  each  a  power  ON'cr  the  wdiole 
estate  of  the  testator,  and  are  considered 
as  distinct  persons."  Can  ;;.  Read,  3  Atk. 
695. 

(s)  In  Can  i:  Reed,  supra,  if  the  report 
is  correct.  Lord  JJardirii-l-e  stated  in  gen- 
eral terms,  that  payment  to  one  assignee 
would  not  he  a  discharge  without  a  receipt 
from  the  otiiers  also.  In  Smith  , .  .Tame- 
son,  1  Esp.  114,  Lord  Kr'in/oii  ruled,  at 
Ni^i  Prius,  that  one  assignee  of  a  bank- 
rupt estate  might  receive  the  money  be- 
longing to  tlie  estate,  and  give  a  legal  and 
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signees  of  a  bankrupt  agent,  with  a  full  knowledge  of  the  facts, 
cannot  be  recovered  back,  when  the  principal  so  paying  subse- 
quently compromises  with  third  parties  for  the  default  of  his 
agent,  (t)  In  general  a  payment  to  a  trustee  is  effectual  against 
his  cestui  que  trust  at  law,  even  in  cases  where  it  would  be  re- 
lieved against  in  equity,  (u) 

If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for 
the  benefit  of  another,  discharge  the  debt  by  a  collusive  receipt, 
without  payment  of  money,  a  court  of  law  will  prevent  the 
defendant  from  availing  himself  thereof,  on  application  by  the 
plaintiff,  made  as  soon  as  may  be  after  a  knowledge  of  the 
&aud.  (v) 


valid  discharge  for  it.  Afterwards  in 
Bristow  V.  Eastman,  1  Esp.  172,  tlie  same 
question  was  presented  to  Lord  Kenyan 
again.  That  was  an  action  of  assumpsit 
for  money  had  and  received,  brought  by 
the  assignees  of  a  banlcrupt.  At  the  trial 
the  defendant  produced  a  receipt  from  one 
of  the  assignees.  But  upon  its  being 
shown  that  it  liad  been  given  against  the 
will  of  the  co-assignee,  the  learned  .judge 
said,  "  that  all  tlie  rights  of  property  of 
the  bankrupt  centred  in  the  assignees, 
and  though  the  act  of  one  in  receiving 
part  of  the  bankrupt  estate  might,  if  fiiirly 
done,  bind  the  estate  by  any  diseliarge  he 
might  give  for  it,  that  it  could  never  be, 
that  wliere  one  assignee  liad  shown  his 
express  dissent  that  the  other  miglit  give 
a  receipt,  binding  on  the  estate ;  as  such  a 
construction  would  enable  one  assignee  to 
dissipate  and  destroy  the  estate,  in  despite 
of  his  brother  trustee."  See  also,  Wil- 
liams V.  Walsbv,  4  Esp.  220  ;  Steward  v. 
Lee,  Moody  &'M.  158. 

(t)  Barber  v.  Pott,  4  H.  &  N.  759. 

(u)  This  is  because  the  cestui  qrie  trust  is 
obliged  to  proceed  in  it  court  of  law  in 
the  name  of  the  trustee,  and  as  a  court  of 
law  can  only  consider  the  parties  on  the 
record,  whatever  is  an  answer  as  to  the 
trustee  is  an  answer  to  the  action.  Gibson 
V.  Winter,  5  B.  &  Ad.  96.  In  modern 
times,  however,  courts  of  law  have  been 
in  the  habit  of  exercising  an  equitable 
juri.-idietion  on  motion,  and  preventing  a 
defendant  from  availing  himself  of  such  a 
defence  unjustly.     See  the  next  note. 

(i')  Barker'u.  Richardson,  1  Young  &  J. 
362  ;  Leigh  v.  Leigh,  1  B.  &  P.  447 ;  In- 
nell  I'.  Newman,  4  B.  &  Aid.  419  ;  Mount- 


stephcn  v.  Brook,  1  Cliitty,  390  ;  Man- 
ning )\  Cox,  7  J.  B.  Moore,  617  ;  .Johnson 
V.  Holdsworth,  4  Dowl.  P.  C.  63  ;  Payne 
V.  Rdiii'vs,  Doug.  407  ;  Hickey  v.  Burt, 
7  Taunt.  48 ;  AIner  v.  George,  1  Camp. 
392;  Strinv^  i\  Strong,  2  Aikcns,  373; 
Green  v.  Beatfy,  Coxc,  142.  Bat  a  re- 
lease from  one  of  the  several  plaintiffs  will 
not  be  set  aside,  unless  a  clenr  case  of 
fraud  is  made  out  between  the  releasor  and 
the  releasee.  Fraud  upon  tlie  releasor 
alone  is  not  a  sufficient  ground  for  calling 
upon  the  c^w/toWe  jurisdiction  of  the  court, 
since  that  may  be  replied.  Wild  v.  Wil- 
liams, 6  M.  &  W.  490.  "  If  such  a  re- 
lease," says  Baron  Parlce,  Phillips  v. 
Chigett,  11  Jl.  &  W.  93,  "is  a  fraud  in 
point  of  law  upon  one  of  the  parties  to  it, 
the  court  would  not  interfere ;  tliat  is  the 
proper  subject  for  a  replication  ;  they  can 
only  interfere  when  it  is  a  fraud  on  third 
persons,  and  when  a  court  of  equity 
would  clearly  set  aside  the  release,  not 
merely  as  between  the  parties  one  of  whom 
releases,  but  where  they  would  -et  it 
aside  as  against  the  defendant."  So  in 
the  still  later  rafc  of  Eawstorne  i .  Gan- 
dell,  15  Sr.  &  W.  304,  the  rule  was  laid 
down  that  the  court  will  not  set  nside  a 
plea  of  a  release  by  one  of  scai'imI  co- 
plaintiff's,  unices  it  is  clearly  shown  to 
have  been  made  in  fraud  of  the  othci 
plaintiffs,  or  unless  the  releasor  be  a  mere 
nominal  party  to  the  action,  having  no 
interest  whatever  in  the  subjeet-mi:tter  of 
it.  In  the  case  of  AIner  v.  George, 
1  Camp.  392,  Lord  Ellenboroui/h  ralcd, 
that  this  equitable  jurisdiction  c  mid  not 
be  exercised  bj  a  single  judge  at  Nisi 
Prius. 
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2.  Of  Pakt  Payment. 
It  has  been  said,  that  the  payment  of  a  part  of  a  debt,  or  of 
liquidated  damages,  is  no  satisfation  of  the  whole  debt,  even 
where  the  creditor  agrees  to  receive  a  part  for  the  whole,  and 
gives  a  receipt  for  the  whole  demand  ,  and  a  plea  of  payment 
of  a  small  sum  in  satisfaction  of  a  larger  is  bad  even  after  ver- 
dict, [w)  But  this  rule  must  be  so  far  qualified  as  not  to  in- 
clude the  common  case  of  a  payment  of  a  debt  by  a  fair  and 
well-understood  compromise,  carried  faithfully  into  effect,  even 
though  there  were  no  release  under  seal,  {x)     Some  exceptions 


(«■)  Pinncl's  case,  5  Rep.  117  ;  Cumber 
V.  AVane,  Stra.  426 ;  Tliomas  v.  Ilea- 
tliorn,  2  B.  &  C.  477  ;  Fitch  i.  Sutton,  5 
East,  230  ;  BUmcljaid  v.  Xovcs,  3  N.  H. 
518;  Wlieelcr  v.  Wheeler,  'll  Vt.  60; 
Bailev  V.  Dav,  26  Me.  88  ;  Down  v. 
Hatcher,  10  A.  &  E.  121  ;  Geiser  v. 
Kershner,  4  Gill  &  J.  305  ;  Watldnson  v. 
Inglesby,  5  Johns.  386  ;  Dederiek  v.  Le- 
man,  9  Johns.  33.3  ;  Seymour  v.  Minturn, 
17  Johns.  169  ;  Robbins  v.  Alexander,  11 
How.  Pr.  Re)3.  100;  Hinckley  v.  Arcy, 
27  JMe.  362.  But  it  has  beeti  hdd,  that 
upon  a  pica  of  payment,  tlie  acceptance  of 
a  less  sum  may  he  left  to  the  jury  as  c\i- 
dence  that  the  rest  has  been  paid.  Hen- 
derson I.  Moore,  5  Cranch,  11;  Blan- 
chard  v.  Noyos,  3  N.  H.  518.  —  Payment 
of  a  debt  alone,  without  tlie  costs,  made 
after  suit  brout^lit,  is  not  a  good  payment 
to  bar  the  action.  Costs  with  nominal 
damages  may  still  be  rL-covcrcd,  at  least 
up  to  the  time  of  payment.  Stevens  o. 
Briggs,  14  Vt.  44;  Goings  v.  Mills,  1 
Pike,  Ark.  11.  AnA  see  Horsburgh  o. 
Orme,  1  Camp.  558,  note ;  Godard  r. 
Benjamin,  3  Camp.  331  ;  Goodwin  c. 
Cremer,  18  Q.  B.  757,  16  En-.  L.  &  Eq. 
90  ;  Kemp  v.  Balls,  10  Exch.  607,  -JS  Eng. 
L.  &  Eq.  498.  So  if  two  actions  be  com- 
menced on  a  bill  or  note  against  separate 
parties,  and  the  debt  and  costs  in  one  suit 
be  paid,  this  is  not  such  a  payment  as  will 
defeat  the  other  actiou,  but  the  plaintiif  is 
entitled  to  nominal  damau'cs  and  costs. 
Bandall  v.  Moon,  12  C.  B.  261,  14  Eiig. 
L.  &  Eq.  243  ;  Goodwin  !■.  Cremer,  supra, 
and  editor's  note.  But  in  Beaumont  v. 
Grcathead,  3  Dowl.  &  L.  P.  C.  631,  it 
was  Iwld,  that  payment  and  acceptance  of 
the  amount  of  a  promissory  note  after  it 
becomes  duo,  and  when  the  holder  is  enti- 


tled to  nominal  damages,  will  support  u 
plea  of  payment  and  acceptance  in  dis- 
charge of  the  debt  and  damages  ;  and  that 
consequently  the  holder,  after  such  ]jay- 
ment  and  accejitancc,  cannot  maintain  an 
acliitn  for  such  iiuminal  dai/ini/rs.  And 
per  Mniilr,  J.,  "  The  point  is,  whether,  af- 
ter default  on  a  sim|)le  contract  for  £50, 
in  resjici't  of  which  the  defendant  is  liable 
to  nominal  damages,  if  the  jtarly  accept 
that  sum,  he  can  afterwards  sue  for  those 
nominal  damages.  I  think  he  catmot. 
Those  nominal  damages,  in  fact,  are  intro- 
duced solely  for  n  technical  purpose,  be- 
cause the  statute  of  Gloucester  (6  Ed.  1, 
ch.  1,  s.  2)  says  'damages;'  and  are,  ia 
effect,  only  a  peg  to  bang  costs  on.  "The 
ciciliror,  for  example,  says,  }"(at  owe  me  a 
debt  of  £50,  and  a  nominal  sum  ;  the 
debtor  thereupon  takes  out  £50  and  pays 
it  to  him,  saying  here  is  the  .£50  debt,  and 
the  nominal  sum.  That  nominal  sum 
means  in  fact  no  sum  at  all ;  it  is  not 
merely  an  insignificant  sum,  but  a  sum 
whii'h  does  not  exist,  in  point  of  quantity, 
at  all.  It  has  a  mere  fictitious  existence  ; 
and  therefore,  I  say,  a  man  may  well  re- 
ceive £50  in  satisfaction  and  discharge  of 
a  debt  of  .£50,  anil  nominal  damages." 
And  see  Coo|)or  v.  Parker,  15  C.  B.  823, 
2',)  Eng.  L.  &  Eq.  241. 

{x)  MiUiken  v.  Brown,  1  Rawle,  391. 
There  a  creditor  of  three  joint  debtors, 
accepted  from  one  of  them  one-third  of  the 
debt,  with  intent  to  exonerate  him.  Thia 
Avas  held  to  operate  as  a  release  a.s  to  him, 
and  therefore  as  to  the  other  two  also. 
J/iisliiii,  J.,  said :  "  There  was  a  time  in 
the  history  of  the  law,  when,  like  every 
tiling  else  of  that  day,  it  was  a  system  of 
metaphysics  and  logic ;  and  wdicn  the 
cause  was  decided  without   the   slightCBt 
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to  the  rule  have  always  been  acknowledged ;  as  if  a  part  be 
paid  before  all  is  due,  (y)  or  in  a  way  more  beneficial  to  the 
creditor  than  that  prescribed  by  the  contract ;  (2)  here  it  is  said 
there  is  a  new  consideration  for  the  release  of  the  whole  debt. 
And  if  a  stranger  pay  from  his  own  money,  or  give  his  own 
note,  for  a  part  of  a  debt  due  from  another,  in  consideration  of 
a  discharge  of  the  whole,  such  discharge  is  good,  {a) 


regard  to  its  justice,  solely  on  the  techni- 
cal accuracy  of  the  pleaders  on  the  several 
sides  ;  defect  of  form  in  the  plea  was  defect 
of  right  ill  him  wlio  used  it.  This  period 
of  juridical  history,  however,  was  in  some 
res|)ects  distinguished  by  great  men,  of 
great  learning,  and  abounds  with  informa- 
tion to  the  student.  At  the  time  I  speak 
of,  payment  of  deht  and  interest  on  a 
bond,  the  next  day  after  it  fell  due,  was 
no  defence  in  a  court  of  law ;  nay,  it  was 
no  defence  to  prove  payment  without  an 
acquittance  before  the  day ;  nay,  if  you 
pleaded  and  proved  a  payment,  which  was 
accepted  in  full  of  the  debt,  yet  you  failed 
unless  your  plea  stated  that  you  paid  it  in 
full,  as  well  as  that  it  was  accepted  in 
full ;  or  perhaps  because  you  pleaded  it  as 
a  payment,  when  you  ought  to  have 
pleaded  it  as  an  accord  and  satisfaction. 
An  act  of  parliament  or  two,  and  the  con- 
stant interference  of  the  Court  of  Chan- 
cery, granting  relief,  have  changed  this  in 
a  great  measure;  but  it  is  not  a  century 
since  it  was  solemnly  decided,  that  if  a 
creditor,  finding  his  debtor  in  failing  cir- 
cumstances, and  being  afraid  of  losing  his 
debt,  proposed  to  give  him  a  discharge  in 
full  if  he  paid  half  the  money,  and  the 
debtor  borrowed  the  money,  and  paid  the 
one-half  on  the  day  the  bond  fell  due,  and 
got  an  acquittance  in  terms  as  explicit  as 
the  English  language  could  afford,  yet,  if 
sued,  he  must  pay  the  rest  of  the  debt ; 
for  it  was  impossible,  say  tlie  court,  pay- 
ment of  part  could  be  a  satisfaction  of  the 
whole ;  but,  if  part  was  paid  before  tlie 
day,  it  was  a  good  satisfaction  of  the 
whole.  I  mention  this  not  from  a  general 
disrespect  to  the  law  or  lawyers  of  the 
days  I  speak  of,  but  for  another  purpose. 
It  has,  alas  !  become  too  common  for  men 
of  good  cliaractor  and  principles,  but  who 
trade  on  borrowed  capital,  to  fail,  and 
their  creditors  are  glad  to  receive  fifty 
cents  in  the  dollar,  and  give  a  discharge  in 
full ;  and  I  do  not  know  the  lawyer  wlio 
would  be  hardy  enough  to  deny  the  valid- 
i!jr  of  such  discharge,  although  given  after 


the  money  was  due,  and  although  the  dis 
charge  was  not  under  seal,  or  although  it 
might  be  doubtful  whether  it  could  more 
properly  be  called  a  receipt  or  a  release, 
or  a  covenant  never  to  sue,  if  the  meaning 
can  be  certainly  ascertained,  and  no  fraud^ 
concealment,  or  mistake  at  the  giving  it, 
it  is  effectual.  It  avails  little,  then,  to  go 
back  to  the  last  century,  or  furtlier,  to  cite 
cases  in  which  a  matter  was  of  validity  or 
effect  according  as  it  was  couched  in  this 
or  that  form.  Universally  the  law  is,  or 
ought  to  be,  that  the  meaning  or  intention 
of  the  parties  is,  if  it  can  be  distinctly 
known,  to  have  effect,  unless  the  intention 
contravenes  some  well-established  princi- 
ple (if  law." 

(1/)  Pinnel's  cas";,  .5  Rep,  117;  Brooks 
V.  White,  2  Met.  283 ;  Smith  v.  Brown,  3 
Hawks,  580. 

(2)  As  if  the  debtor  give  his  own  nego- 
tiable note  for  part  of  the  debt.  Sihree  v. 
Tripp,  15  M.  i  W.  23,  where  the  cases 
of  Cumber  v.  Wane,  1  Stra.  426,  and 
Thomas  v.  Ileathorn,  2  B.  &  C.  477,  are 
somewhat  shaken.  Or  if  the  debtor  pay 
a  part  at  a  more  convenient  ]iluce  than 
stipulated  foi  in  the  contract,  this  will  be 
a  good  satisfa.-tion  for  the  whole,  if  so  re- 
ceived. Smith  V.  Brown,  3  Hawks,  580. 
So  if  the  debtor  give  and  tlie  creditor 
receive  a  chultifl.  in  satisfaction  of  a  whole 
deht,  this  is  a  g\)od  defence,  although  the 
chattel  may  not  be  of  half  the  value  of  the 
debt.  Andiew  y.  Boughey,  Dyer,  7.5,  a; 
Pinnel's  case,  5  Rep.  117 ;  and  see  Sibree 
V.  Tripp,  15  M.  &  W.  35,  Parke,  B. ; 
Brooks  V.  White,  2  Jlet.  285,  286,  Deirei/, 
J. ;  Jones  v.  Bullitt,  2  Litt.  49 ;  Douglass 
V.  White,  3  Barb.  Ch.  621.  So  if  the 
debtor  render  certain  services,  by  consent 
of  the  creditor,  in  full  payment  of  a  deht, 
this  is  a  good  discharge,  wliatever  the  na- 
ture of  tlie  services.  Blinn  v.  Chester,  5 
Day,  359.  Or  assign  certain  property. 
Watkinson  v.  Inglesby,  5  Johns.  386  : 
Katon  V.  Lincoln,  13  Mas.s.  424. 

(a)  Brooks  ;■.  White,  2  Met.  283  ;  Boyd 
V.  Hitchcock,  20  Johns.  76;  Kellogg  v, 
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If  a  creditor  by  his  own  act  and  choice  compel  a  payment  of 
a  part  of  his  claim  by  process  of  law,  this  will  generally  oper- 
ate as  an  extinguishment  of  his  whole  claim,  under  the  rule 
that  he  shall  not  so  divide  an  entire  cause  of  action  as  to  give 
himself  two  suits  upon  it.  (b)  He  may  of  en  bring  his  action 
for  a  part  ;  but  a  recovery  in  that  action  bars  a  suit  for  the 
remainder.  As  if  one  his  a  demand  for  three  articles  under 
one  contract,  and  sues  for  one,  he  cannot  afterwards  bring  his 
action  for  the  other  two.  This  has  been  cirried  so  far,  that 
where  a  note,  given  as  security  for  a  sum  to  be  paid  by  instal- 
ments, was  sued,  and  judgment  recovered  for  the  instalments 
then  due,  it  was  held,  that  the  note  could  not  afterwards  be  put 
in  suit  to  recover  the  remaining  instalments  when  they  fell 
due ;  (c)  we  cannot  accept  this  however  as  a  general  rule  of 
law.  But  a  second  indorser  may  bring  one  action  against  a 
prior  indorser  for  moneys  paid,  and  a  second  action  for  moneys 
subsequently  paid,  (d) 

3.  Of  Payment  by  Letter. 

Payment  is  often  made  by  letter  ;  and  the  question  arises, 
at  whose  risk  it  is  when  so  made.  This  must  depend  upon  cir- 
cumstances ;  but  in  general  the  debtor  is  discharged,  although 
the  money  do  not  reach  the  creditor,  if   he  was  directed  or  ex- 

Kiehards,    14    Wc-ntl.    116;    Lo    Piigc   r.  snmc  rule  np|ilies  to  torts.      If  ,i  ]ierson 

IMi'Crea,  1  WltiiI,  164  ;   S.itkIlts  r  Branch  liy  one  and  llic-ame  actconvcrt  several  of 

Blink,  1.3  Ala.  S.'iS  ;  Lewis  ,i.  Jones.  4  B.  the   plaituilfs   artii-les,  lie   cannot  have  a 

&  C.  506  ;  Steinman  r.  Magnus,  U  Ea.st,  separate  action  for  each  article.     Farrini,'- 

390.  ton   c.  Pavne,  1.5  Johns,  43-.'.       lint  the 

(/i)   Inpraham  v.  Hall,  1 1    S.  &  R.  78  ;  t;rnrial  rule  stilted  in  the  text    must    ho 

Smith  r.  Jones,  15  Johns.   229  ;    Farrin;;-  confined  to  ea.ses  where  the  claim  is  sin^lo 

ton  r.  Pavne,  id.  4.'i2  ;    Willaid  r.  Spcrry,  ami    indivisible.       Phillips  c.  Berii'k   "iB 

16  Johns.  121  ;  Phillips  v.  BcMck,i(l.  136.  Johns.  |;!C,. 

So  assi;ininf;  a  part  of  his  claim  will  not         (<■)   Siddall  v.  Rawelilf,  1    Moodv  &  T>. 

enahle  a  creditor  to  snhject  his  drhtor  to  263       We  shotdd  have  nmrh  donht  of  this 

two  siHts.     Ing-raham  c.  Hall,  11  ,S.  i  R.  ease;  for  it  is  every  dav's  practice  to  l.rinj; 

78;   Cook  ;'.  The  Geiicsce  Mut.  Ins.  Co.  8  actions  on  notes  when'  interest  is  (laYahlo 

How.  Pr.  Kep.  514;   Field  c   The  .Ma_yor,  annually,  and  recover  the  same  liom' vear 

t^c.  of  New  Ycirk,  2  belil.  179  ;  P.ilnier  «.  to  year,' altliouuh  the  note  niav  licjt  he'duo 

Merrill,  6  Cusli.  2S2.     Xor  can  a  creditor,  for  many  years.     jVnd  indeed   ilie  ahove 

after  having;  compelled  payment  of  a  part  i-ise  seeii:is"lo  have  been  deeideil  in  a  fi;reat 

of  his  claim  liy  process  of  law,  avail  him-  measure  on  the  n-tound  that  such  a  note 

Belf  of  the  residue  hy  way  of  sct-otl  in  an  was  a  fraud  on  the  stani|i  acts, 
action   au^ainst  him    by   the   other    parly.         (of)   Wrii^ht  !).  Butler,  6  Wend.  2,S4. 
Miller  V.  Covert,  1  Wend.  487.     And  the 
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pressly  authorized  by  the  creditor  so  to  send  it,  or  if  he  can  dis- 
tinctly derive  such  authority  from  its  being  the  usual  course  of 
business  ;  but  not  otherwise,  (e) 

4.  Or  Payment  in  Bank-bills. 

In  this  country,  where  paper-money  is  in  universal  use,  ques- 
tions often  arise  as  to  payments  made  in  that  way.  It  seems 
to  be  settled  that  a  payment  in  good  bank-bills,  not  objected  to 
at  the  time,  is  a  good  payment ;  and  so  is  a  tender  of  such 


(p)  Warwick  v.  Noakes,  Peake,  67. 
Tliis  Wiis  an  action  of  as^ninp-it  for  uoods 
sold  and  delivered,  and  money  liad  and 
received.  The  plaintiff  was  a  hop  mer- 
chant, and  the  defendant  his  eustomor, 
living'  at  Slicrhorne,  in  Dorsetsliire.  Tlie 
plaintiff  sold  him  hops,  and  also  sold  liops 
to  several  persons  in  that  neiyldwrliood  ; 
and  requested  the  defetidant,  as  his  friend, 
to  receive  the  money  due  to  him  from  liis 
otlier  cnitoniers,  and  remit  him  l>y  the 
post  a  liilt  for  those  sums,  and  also  the 
money  due  to  him  from  the  defend. mt 
himself.  A  bill  was  aceordinyly  remitted, 
but  the  letter  got  into  bad  hands,  and  the 
bill  was  received  by  some  third  person  at 
the  banker's  on  whom  it  was  drawn. 
Upon  this  e\idencc,  Lord  Knii/ini  non- 
suited the  plaintiff',  and  said  ;  "  Had  no 
directions  been  g-iven  ahont  the  mode  of 
remittance,  still  this  bcinn;  done  in  the 
usual  way  of  trairsactinj;  business  of  this 
nature,  I  sliouUl  have  held  the  defendant 
clearly  discharged  fj'om  the  money  he  had 
received  as  agent.  It  was  so  determined 
in  the  Court  of  CIniucery  forty  years 
since ;  and  as  the  plaintiff'  in  this  case 
directed  the  defendant  to  roTnit  the  whole 
money  in  this  way,  it  was  remitted  at  the 
peril  of  the  plaintiff."  And  see  Kington 
V.  Kington,  II  M.  &  W.  2.33.  In  Wake- 
field c.  J/ithgow,  3  MiLss.  249,  a  sheriff 
had  allowed  an  execution  in  liis  hands  to 
lie  hy  until  the  return  day  had  passed, 
and  the  creditor's  attorney  wrote  to  the 
sherilt,  presuming  he  luiil  collected  the 
T^]one^',  and  retpiested  him  to  send  it  to 
him  by  mail  At  that  time  the  sheriff' had 
not  leceived  the  money,  but  collecting  it 
several  months  afterwards,  .-erit  it  by  mail 
to  the  plai)itiff"s  attorney,  to  wdiom,  how- 
ever, it  was  never  delivered.     It  was  held, 


that  the  sheriff  was  liable  to  the  creditor, 
and  that  the  money  was  sent  at  his  own 
risk.  Otherwise,  if  the  money  had  been 
sent  immediately  upon  recei|jt  of  the  at- 
torney's letier. -^  When  payment  is  to  be 
made  by  letter,  care  should  be  taken  that 
the  letter  is  properly  directed,  or  it  will 
not  discharge.the  debtor.  Thus  hi  Walter 
c.  Hayncs,  Kyan  &  W.  149,  a  letter  was 
put  into  the  office  directed  to  "  Mr.  Ilaynes, 
Bristol,"  and  this  was  held  to  be  insuf- 
hiirnt.  And,  per  AUiutt,  C.  J.  :  "  Where 
a  letter  fully  and  particularly  directed  to 
a  |ierson  at  his  usual  place  of  residence  is 
jiroved  to  have  been  put  into  the  jiost- 
ofliee,  this  is  equivalent  to  proof  of  a  de- 
livery into  the  hands  of  that  person  ;  be- 
cause it  is  a  safe  and  reasonable  presump- 
tion that  it  reaches  its  destination  ;  hut 
where  a  letter  is  addres^ed  generally  to  A. 
B.  at  a  large  town,  as  in  the  present  case, 
it  is  not  to  be  ali.-olutely  pi'esunieil,  from 
the  fict  of  its  having  been  ))ut  into  the 
post-orticc,  that  it  was  ever  received  by  th^ 
jjai'ty  for  whom  it  was  intended  Tlie 
name  niiiy  be  unknown  at  the  post-office, 
or  if  the  name  be  known,  there  may  be 
several  persons  to  whom  so  general  an 
address  would  apjdy.  It  is  therefore 
always  necessary,  in  the  latter  case,  lo 
give  some  furtlier  evidence  to  sIioav  that 
the  letter  did  in  fact  come  to  the  hands  of 
the  person  for  whom  it  was  intended." 
See  al.~o,  Gordon  c.  Strange,  1  Exch.  477. 
So  in  the  case  of  Hawkins  c.  IJutt,  Peake, 
186,  Lord  Krni/on  ruled  that  a  persoii  re- 
mitting money  by  the  post  should  deliver 
the  letter  at  the  general  post-office,  or  at  a 
receiving  house  ajipointed  by  that  office, 
and  that  a  delivery  to  a  bellman  in  the 
street  was  not  suflicient. 
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bills ;  (/)  but  the  creditor  may  object  and  demand  specie.  (§•) 
If  the  bills  are  forged,  both  in  England  and  in  this  country,  the 
payee  may  treat  them  as  a  nullity,  for  such  bills  are  not  what 
they  purport  to  be.  {h)  But  if  the  bUls  are  true  and  genuine, 
the  responsibility  of  the  solvency  of  the  bank  would  seem  from 
some  cases  to  rest  upon  the  payee,  (i)  But  if  the  debtor  knew 
of  the  insolvency,  and  did  not  disclose  it,  or  if  he  might  have 
known  it,  and  his  ignorance  was  the  result  of  his  negligence,  he 
certainly  is  not  discharged  by  such  payment,  (j)  And  the  ma- 
jority of  our  cases  appear  to  take  the  ground,  tliat  where  bills  of 
a  bank  that  has  failed  are  paid  and  received  in  ignorance  of 
such  failure,  the  loss  falls  on  the  party  paying;  putting  such 
bills  on  the  same  footing  as  forged  bills,  and  as  equally  a  nul- 
lity, (k)     But  if  such  a  rule  were  adopted,  it  would  undoubtedly 


(/)  Snow  V.  Perry,  9  Pick.  542  ;  War- 
ren V.  Mains,  7  Johns,  47ij ;  Wheeler  v. 
]\m^2S,  8  Ohio,  169  ;  llovt  v.  liynies,  2 
y.i'r.t'.  475;  Tiler  f.  Courtier,  2  ('roini)  & 
J.  16,  11.  ;  Wri^rl.t  V.  Keed,  3  T.  K.  :,J4  ; 
Ball  V.  Stanley,  5  Yerc;.  199;  Pol-lass 
r.    Oliver,  2  Cromp.   &  J.   1.5  ;  Brown  r. 

5  lul,  4  Esp.  267  ;  Noe  v.  Hodges,  3 
Ilnniph.  162;  Seavvell  v.  Henrv,  6  Ala. 
221-,. 

ifl)  Coxe  V.  State  Bank,  .1  Hnlst.  1  72  ; 
Moody  ti.  Mnhiiriii,  4  N.  11.  296  ;  3)on- 
ald-on  V.  Benton,  4  Bev.  &  Bat.  435. 
jVnd  a  lej:^al  tender  eannot  be  made  in 
("pijer  cents  under  the  constitution  of  tlio 
Vnilc'l  States.    M'Clarin  c.  Ne.^liit,  2  Nott 

6  M'C.  519. 

(A)  United  States  Bank  r.  Bank  of 
Oeorgia,  10  Wheat.  33,'J  ;  Markle  v.  Hat- 
field, 2  .lolins.  45.7 ;  Thomas  v.  Todd,  6 
Hill,  341)  ;  Ila'-^iravc  v.  Ihisrnherry,  2 
Hawks,  326;  Anilerson  v.  Hawkins,  3 
Hawk.s,  563;  Pindali  v.  The  Nortliwestrrn 
];ank,    7    Leiirh,    617;   Mudd  r.   Kceves, 

2  HaiTis  &  J.  3i„S  ;   Wilson  v.  Alexander, 

3  Seajri.  M2;  IviL,dc  Bank  v.  Smith,  5 
Conn.  7i  ;  Yonn^r  f.  Ailams,  6  Mass. 
IS:;;  Sims  V.  Clarke,  11  III.  137  ;  Rams- 
dale  (/.  Horton,  3  Barr  330  ;  Kcene  v. 
Thninp^on,  4  IdU  &  J.  463.  See  also, 
<niie,vitl  l,p.  264.  But  such  forccil  notes 
(and  the  .same  applies  to  fnrj;ud  coin) 
must  he  returned  by  the  reeeiver  in  a 
re.i^'inable  time,  or  he  must  bear  the  loss. 
J'lndall  V.  The  Northwestern  Bank,  7 
Lel-h,  017;  Sims  v.  Clarke,  11  HI.  137. 


But  payment  made  to  a  bank,  bona  fide, 
in  its  own  notes,  which  are  received  as 
ccniiino,  but  afterwards  ascertained  to 
be  forged,  is  good,  and  the  bank  must 
bear  tlic  loss.  See  ante,\o\,  1,  p.  264. 
This  seems  to  be  on  the  ground  that 
the  bank,  or  its  otHcei-s,  liaving  stiperior 
means  of  determining  the  genuineness  of 
their  own  bills,  arc  guilty  of  negligence  in 
rc'civing  them  without  examination!  But 
piiyiTient  to  a  bank  by  its  own  notes, 
which  have  been  stolen  from  such  hank, 
is  no  pavmeiit.  .State  Bank  l.  'Welles, 
3  Pirk.  .-V.U. 

(()  Lowrev  v.  Murrcll,  2  Port.  280; 
Bayard  r.  Slmidc,  1  Watts  &  S.  92; 
.Scruggs  L\  (lass.  8  Yerg'.  175.  Perhaps 
tlir>e  ca^es  rest  upon  the  ground  that  tlie 
identical  bills  gi\'en  and  received  were  re- 
ceived as  payment,  per  se,  whether  they 
were  good  or  bad.  I'ussjiili/  also,  there 
may  be  a  ditfcrcnec  between  Iiills  recei\'e(l 
in  iiaymcntof  an  antecedent  debt  and  bills 
passed  in  payment  at  the  tiirie  of  n  pur- 
chase. In  the  latter  case,  perhaps,  the 
doctrine  o^  rarcnt  ruiptnr  applies  to  the  re- 
ceiver of  the  bills,  as  well  as  to  the  pur- 
chaser of  the  goods.     Si'il  quart. 

(  ;■)  See  Commonwealth  v.  Stone,  4 
Met.  43. 

(/.-)  Wainwright  o.  Webster,  11  Vt, 
576;  Gilmaii  r.  Peek,  id.  516;  b'ogg  v 
Sawyer,  9  N.  H.  365  ;  Pront>er  Bank  r. 
Morse,  22  Me.  8.S  ;  Lii;htliod'  y.  Ontario 
Bank,  11  Wend.  1,  13  Wend.  101; 
Houghton  u.  Adams,  18  Barb   545.     See 
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be  so  far  qualified,  that  where  both  parties  were  entirely  and 
equally  ignorant,  and  the  creditors  by  receiving  and  retaining 
the  bills  without  notice,  deprived  the  debtor  of  any  remedy  or 
indemnity  he  might  have,  the  debtor  is  then  discharged.  {I) 

5.    Of  Patment  bt  Check. 

Payment  is  also  often  made  by  the  debtor's  check  upon  a 
bank.  A  check  is  a  draft,  and  the  law  of  bills  and  notes  is  gen- 
erally applicable  to  it.  If  given  in  the  ordinary  course  of  busi- 
ness, and  unattended  by  especial  circumstances,  it  is  not  pre- 
sumed to  be  received  as  absolute  payment,  even  if  the  drawer 
have  funds  in  the  bank.  The  holder  is  not  bound  by  receiving 
it,  but  may  treat  it  as  a  nuUity  if  he  derives  no  benefit  from  it, 
provided  he  has  been  guilty  of  no  negligence  which  has  caused 
an  injury  to  the  drawer,  {m)  Nor  is  it  necessary  to  preserve  the 
payee's  rights  that  it  should  be  presented  on  the  day  on  which 
it  is  received,  {n)     And  if  drawn  on  a  bank  in  which  the  drawer 


also,  ante,  vol.  1,  p.  264.  In  Timming  v. 
Gibbins,  18  Q.  B.  722,  U  En^.  L.  &  Eq. 
64,  M.  W.  deposited  certain  country 
bank-notes,  payable  in  London,  represent- 
ing £80  in  value,  witli  a  banking  com- 
pany, and  received  the  following  memo- 
randum, signed  by  the  manager :  "  Re- 
ceived of  M.  W.  iE80,  for  whicli  we  are 
accountable,  £80,  at  3  per  cent,  inter- 
est, with  fourteen  days'  notice."  Tlie 
notes  were  sent  on  the  same  evening  by 
post  to  the  London  agents  of  the  banking 
company,  and  were  presented  on  the  next 
day,  and  refused  payment.  They  were 
transmitted  by  that  night's  post  to  the 
banking  company,  who  on  the  following 
day  gave  notice  of  dishonor  to  IVI.  W., 
and  tendered  to  him  the  notes,  which  lie 
refused.  It  turned  out  that  tlie  bank 
which  had  issued  the  notes  had  stopjied 
payment  upon  tiie  day  when  M.  W. 
made  the  deposit  with  the  banking  com- 
pany, but  that  neither  M.  W.  nor  the 
company  were  then  aware  of  this.  It  was 
hid,  that  under  the  above  circumstances 
M.  W.  could  not  maintain  an  action, 
either  for  money  lent,  or  for  money  had 
and  received,  against  the  banking  com- 
pany. 

{I)  Thus,  where  a  banking  company 
paid  notes,  on  which  the  name  of  the 
president  had  been  forged,  and  neglected 


for  fifteen  days  to  return  them,  it  was  held, 
tliat  tticy  had  lost  their  remedy  against 
the  person  from  whom  the  notes  liad  been 
received.  Gloucester  Bank  v.  Salem 
Bank,  17  Jiiiss.  33. 

(m)  Cromwell  v.  Lovctt,  1  Hall,  56. 
The  holder  of  the  check  in  such  a  case 
becomes  the  agent  of  the  drawer  to  col- 
lect the  money.  And  certainly  if  the 
check  is  conditional,  as  if  it  is  stated  to  be 
for  the  "balance  duo"  the  creditor,  this 
would  be  no  payment,  and  the'  creditor 
need  not  return  it  before  commencing  suit 
on  the  original  cause  of  action.  Hough 
V.  May,  4  A.  &  E.  9.54.  And  if  a  creditor 
is  offered  either  cash,  in  payment  of  his 
debt,  or  a  check  of  the  debtor's  agent, 
and  he  prefers  the  latter,  this  does  not 
discharge  the  debt  if  the  check  is  not 
paid ;  although  such  agent,  afterwards 
fails  with  a  large  balance  of  the  debtor's 
funds  in  his  hands  ;  for  the  check  of  the 
agent  is  considered,  in  such  a  case,  as  the 
check  of  the  princiiial  debtor.  Everett  v. 
Collins,  2  Camp.  515.  See  also,  Tapley 
(>.  Martens,  8  T.  R.  451  ;  Bolton  o.  Rich- 
ard, 6  T.  R.  139 ;  Brown  v.  Kewley,  2  B. 
&P.  518. 

[n)  The  Merchants  Bank  v.  Spicer,  6 
Wend.  443  ;  Robson  v.  Bennett,  2  Taunt. 
396;   Rickford   v.  Ridge,  2   Camp.  537 
Gough  V.  Staats,  13  Wend.  549.     Checks 
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has  no  funds,  it  need  not  be  presented  at  all  in  order  to  sustain 
an  action  upon  it.  (o)  The  drawing  of  such  a  check  knowingly 
is  a  fraud,  which  deprives  the  drawer  of  all  right  of  presentation 
or  demand. 

6,    Or  Payment  by  Note. 

Payment  is  also  often  made  by  the  debtor's  giving  his  own 
negotiable  promissory  note  for  the  amount.  In  Massachusetts, 
such  note  is  said  in  some  cases  to  be  an  absolute  payment  and 
a  discharge  of  Ihe  debt,  (p)  It  is  said  ihat  this  rule  has  pre- 
vailed in  that  State  from  colonial  times  ;  and  it  rests  upon  the 
danger  which  the  promisor  would  be  under  of  being  obliged  to 
pay  the  note  to  an  innocent  indorsee,  after  he  had  paid  the  sum 
due  on  a  suit  brought  by  his  creditor  on  the  original  contract. 
But  most  of  the  cases  in  Massachusetts  treat  it  only  as  a  pre- 
sumption of  payment,  in  the  absence  of  circumstances  going  to 
show  an  opposite  intention,  (q)  And  the  same  rule  is  recog- 
nized in  Maine  and  Vermont,  (r)  But  even  in  this  the  law 
in  those  States  differs  from  the  rule  as  held  in  the  courts  of 
the  United  States,  and  of  the  State  courts  generally.  There 
it  is  held  that  a  negotiable  promissory  note  is  not  payment, 
unless  circumstances  show  that  such  was  the  intention  of  the 
parties.  (5) 

arc  con=itlcrcil  as  inland  bills  of  cxchanje,  9  Jlct.  328.     And  sec  Thnrston  v.  Blanoh- 

and  tlie   holder  must  use  the  same  dili-  ard,    22  Pick.    1 8 ;    ]\Ii.'lled;_ro   r.    Boston 

geiice  in  presenting  them  fur  payment  as  Iron  Company,  5  Cash.  158. 
the    holder   of  such    bill.     Marcij,  J.,   in         (r)    Vanier  v.  Nobleborongh,  2  Grcenl. 

Bank  r.  Spiccr,  6  Wend.  4+3.  121,  and  note  «  .■    Descadillas  «.  Harris,  8 

(o)  Pranklin    o.    Vanderpool,    1    Hall,  Greenl.  2;I8 ;    Newall    v.  IIus,-av,  18   .Me. 

78.  249;    Bangor    v.    Warren,   34  "Me.  32*; 

(/>)  Thaeher  v.  Dinsmore,  5  Mass.  299  ;  Powler  v.  Ludwig,  id.  4.55  ;    Shnniway  r. 

Wlntcoralie  y.  Williams,  4  Pick.  223.  Reed,    id.    560;     Gilmoro    v.    Bussev',    3 

(7)  W'adsins  y.  Hill,  8  Pick.  .")22  ;  Peed  P;drf.  418  ;  Comstoek  (..  Smith,  23'Me. 
V.  U|)lon,  lU  id.  525  ;  Maneely  r.  MeGee,  302  ;  Gooding  i:  Moruan,  37  Me.  419. 
6  Mass.  143;  Wood  v.  Bodwell,  12  Piek.  But  this  rule  never  applies  to  notes  not 
208;  Ilsley  u.  Jewett,  2  Met.  168.  This  najotiahle.  Trastics,  &c.  v.  Kendriek,  3 
presumption  is  but  prima  facie,  and  may  Fairf.  381  ;  Eduiond  i>.  (^aldwell,  15  Mo. 
be  relmtted  by  proof  of  a  dilferent  intent.  340;  Wait  v.  Brewster,  31  Vt.  516.  It  is 
Butts  r.  Dean,  2  Alet.  76.  And  the  fiet  likewi-c  held,  in  Di.xon  i\  Dixon,  et  iv.^ 
;h;it  taking  such  no;e  as  jiayinent  would  31  Vt.  450,  as  well  settled,  that  a  note  re- 
deprive  the  party  taking  it  of  a  suhstan-  ceiveil  in  [)aynient  of  a  pre-existing  debt 
tial  benefit,  or  where  lie  has  other  seen-  is  received  and  held  upon  valid  and  valua- 
rity  for  the  payment,  has  a    strong  ten-  blc  consideration. 

dcncy   to   show   that  the   note   was    not         (.s)    Peter   i'.  Beverly,    10   Pet.    567  ; 

intended  as  payment.    Curtis  v.  Hubbard,  Sheeliy  v.    Mandeville,    6    Craneh,  253  ; 
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7.    Of  Payment  by  Delegatiox. 

Payment  may  be  made  by  an  arrangement,  whereby  a  credit 
is  given  or  funds  supplied  by  a  third  party  to  the  creditor,  at 
the  instance  of  the  debtor.  But  such  an  arrangement  must  be 
carried  into  actual  effect  to  have  all  the  force  of  payment ;  and, 
in  general,  it  may  be  compared  with  the  delegation  of  the  civil 
law.  Thus,  where  a  debtor  directed  his  bankers  to  place  to  the 
credit  of  the  creditor,  who  was  also  a  customer  of  the  bankers, 
such  a  sum  as  would  be  equal  to  a  bill  at  one  month,  and  the 
bankers  agreed  so  to  do,  and  so  said  to  the  creditor  who  as- 
sented to  the  arrangement,  and  the  bankers  became  bankrupt 
before  the  day  on  which  the  credit  was  to  be  given,  this  was  held 
to  be  no  payment,  and  the  creditor  was  permitted  to  maintain 
an  action  against  the  original  debtor  on  the  original  liability,  (t) 
It  would  doubtless  have  been  otherwise  had  there  been  a  remit- 
tance or  actual  transfer  on  account  of  the  debt ;  for  it  seems  to 
be  settled,  that  the  actual  transfer  of  the  amount  of  the  debt  in 
a  banker's  books,  from  the  debtor  to  the  creditor,  with  the  knowl- 
edge and  assent  of  both,  is  equivalent  to  payment,  (u)     Where 


Wallace  v.  Asrv,  i  Mason,  336  ;  Smith 
V.  Smith,  7  Fus'tor,  244  ;  V:in  Ostniiul  v. 
Boed,  I  VVeiul.  424  ;  Biudick  n.  Gfoen, 
15  Johns.  -Ul ;  Hujjlies  v.  Wheeler,  8 
Cowen,  77  ;  Hooth  ..•.  Smith,  3  Woiul.  66  ; 
Bill  r.  l^rter,  9  Conn.  23;  DaviiUon 
V.  Britlyeport,  8  Conn.  472;  Elliott  v. 
Sleeper,  2  N.  H.  .')2.i  ;  Frisbie  v.  LiirncJ, 
21  Wend.  450 ;  St.  John  v.  Punly,  1 
Sandf.  9  ;  Uawlcy  «.  Foote,  19  Wend. 
516;  Cole  i'.  SaiUett,  1  Hill,  fll6;  Wmv- 
ilell  V.  Luer,  5  Hill,  448;  Van  Eps  i,-. 
milaye,  6  Barb.  244  ;  I'ratt  i:  Foote,  5 
Seld.  463;  Commercial  Bank  «.  Bobo,  9 
Rich.  31  ;  Mooring  «.  Mobile  M.  D.&M. 
I.  Co.  27  Ala.  254.  For  the  Enjjlish  law 
upon  tills  point  .sec  Crowe  o.  Clay,  9 
Exch.  604,  25  En-.  L.  &  Eq.  454  ;  Max- 
well «.  Deare,  8  Moore,  P.  C.  363,  26 
Eng.  L  &  Eq.  56  ;  Seymour  v.  Darrow, 
31  Vt.  122.     See  /».<(,  p.  683. 

(0    Pedder  «.  Watt,  Peake,  Ad.  Cas.  41. 

(«)  Evles  V.  Ellis,  4  Binj;--  112-  This 
was  an  action  of  covenant  torrent  due  from 
the  defendant  to  the  plaintiff.  At  tlie  trial 
before  Oiis/ouj,  Sorjt.,  it  appeared  that  the 
plaintiff,  in  October,  authorized   the  de- 


fendant to  pay  in  at  a  certain  banker's 
the  amount  duo.  Owing  to  a  mistake  it 
was  not  then  paid ;  but  the  defendant, 
wlio  kept  an  account  with  tlie  same  bank- 
ers, trausfcncd  the  sum  to  the  plaintiff's 
credit  on  Friday,  the  9th  of  Dccemljer. 
The  plaintiff,  being  at  a  di.stance,  did  not 
receive  notice  of  this  transfer  till  the  Sun- 
day following;-,  and  on  the  Saturday  the 
baiikers  filled.  The  learned  serjeant 
tliouu'lit  that  this  transfer  amounted, under 
tlie  crrcumstanccs,  to  payment.  And  this 
ruling  was  sustained  liy  the  Court  of 
Common  Picas  on  a  motion  for  a  new  I  rial. 
Best,  0.  J.,  said:  "The  learned  Serjeant 
was  right  in  esteeming  this  a  payment. 
The  phiintitf  had  made  the  Maidstone 
bankers  his  agents,  and  had  authorized 
them  to  receive  the  money  due,  from  the 
defendant.  Was  it  then  paid,  or  was  lliat 
done  which  was  equivalent  to  payment  ? 
A  first,  not ;  but  on  tlie  8tli  a  sum  was 
actually  pbu-ed  to  the  plaintiff's  account ; 
and  though  no  money  was  transferred  in 
specie,  that  was  an  acknowledi;nicnt  bom 
the  bankers  that  they  had  received  the 
amount  from  Ellis.     The  plaintiff  might 
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bankers  receive  funds  from  a  debtor,  to  be  by  them  transmitted 
through  their  foreign  correspondents  to  a  foreign  creditor,  it 
seems  that  the  bankers  are  not  liable  if  they  pass  it  to  the  credit 
of  their  foreign  correspondents,  and  give  notice  to  them  to  pay 
it  over  to  the  creditor,  and  afterwards  accept  bills  drawn  on 
them  by  the  foreign  coi-respondents,  although  the  foreign  corre- 
spondents become  bankrupts  before  the  notice  reaches  them, 
and  do  not  transmit  the  money  to  the  creditors,  (v)  The  rule 
seems  to  rest  on  the  fact  that  the  bankers  had  done  all  that 
was  to  be  expected  of  them,  and  all  that  they  had  undertaken 
to  do. 

8.   Of  Stake-iioldeks  axd  Wageks. 

Payment  is  sometimes  made  to  a  third  party,  to  hold  until 
some  question  be  determined,  or  some  right  ascertained.  The 
third  party  is  then-  a  stake-holder,  and  questions  have  arisen  as 
to  his  rights  and  duties,  and  as  to  the  rights  of  the  several  par- 
ties claiming  the  money.  If  it  be  deposited  with  him  to  abide 
the  result  of  a  wager,  it  seems  to  be  the  law  in  England,  or  to 
have  been  so  before  the  recent  statute  of  8  &  9  Vict,  that  where 
the  wager  is  legal,  neither  party  to  it  can  claim  the  money  until 
the  wager  is  determined,  and  then  he  is  bound  to  pay  it  to  the 
winning  party,  (iv)  That  is,  neither  party  can  rescind  the  agree- 
then  have  drawn  for  il,  and  the  hankers  het  was  talked  of  upon  the  suhjett,  but 
could  not  have  refused  liis  draft."  See  none  was  then  laid.  Next  morning  the 
also,  Bodonham  v.  Purchas,  2  B.  &  Aid.  jiarties  asain  met,  when  Porter  asked, 
39,  and  ante,  vol,  I,  pp.  217-220.  "What  will  you  now  lay  that  you  con- 

(/•)  M'Carthy  !'.  Colvin,  9  A.  &E.  607.  versed  with  "Lord  Kensington?"  The 
(ui)  Brandon  v.  Hihbcrt,  4  Camp.  37.  plaintiff  answered,  "  80  guineas  to  10." 
There  the  plaintiff  laid  a  wager  with  a  The  money  was  accordingly  dejiosited  in 
butcher  that  another  butcher  would  sell  the  hands  of  the  defendant,  as  a  stake- 
him  meat  at  a  certain  price.  The  wager  holder.  Upon  which  Porter  exclaimed, 
was  accepted,  and  the  money  placed  in  "  Now  I  have  you;  I  have  made  inquiries, 
the  defendant's  hands,  and  the  decision  of  and  the  person  you  conversed  with  was 
the  question  was  left  to  him,  and  he  de-  Lord  Kingston,  not  Lord  Kensington." 
cided  against  the  plainiiff,  who  then  The  phiintifiF  owned  his  mistake;  but 
brought  this  action  to  recover  his  de|ios-  said  ho  had  been  imposed  upon,  and  gave 
it;  but  Dampier.  ,J.,  was  of  opinion  that  notice  to  the  defendant  not  to  pay  over 
the  action  could  not  be  maintained,  and  the  money.  This  action  was  brought  to 
directed  a  nonsuit.  In  Bland  v.  Collett,  recover  back  the  deposit  of  eighty  gain- 
id.  157,  the  plaintiff,  in  the  presence  of  the  cas,  on  the  ground  that  it  was  a  bubble 
defendant  and  one  Porter,  boasted  of  hav-  bet.  But  per  Gibbs,  C.  J.:  "J  think  the 
ing  conversed  with  Lord  Kensington.  Por-  action  cannot  be  maintained.  Tlicrc  is 
ter  asserted  that  the  plaintiff  had  never  nothing  illegal  in  the  wager.  Nor  can  it 
Bpoken  to  Lord  Kensington  in  his  life.     A     be  said  that  the  point  was  certain  as  to 
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ment;  although  Lord  Ellenborough  said  otherwise,  in  one 
case,  [x)  K  the  wager  be  illegal,  either  party  may  claim  the 
money.  If  the  loser  claim  money  he  has  deposited  on  an  illegal 
wager,  and  claim  it  even  after  the  wager  is  decided  against 
him,  but  before  it  is  actually  paid  over,  the  stake-holder  is 
bound  to  return  it  to  him.  {y)  But  although  the  wager  be  ille- 
gal, if  the  stake-holder  has  paid  it  over  to  the  winner,  before 
notice  or  demand  against  him  by  the  loser,  he  is  exonerated,  {z) 
But  in  New  York  it  has  been  held,  under  a  statute  givintj  the 
losing  party  a  right  of  action  against  the  stake-holder  for  the 
stake,  « whether  the  same  shall  have  been  paid  over  by  such 
stake-holder  or  not,  and  whether  any  such  wager  be  lost  or 
not,"  that  the  stake-holder  was  liable  to  the  losing  party  al- 
though he  had  paid  over  the  stake  by  his  directions,  (o)     But 


one  party,  and  contingent  as  to  the  other. 
The  plaintiff  relied  upon  his  own  obser- 
Tation,  Porter  upon  tlie  informntion  he 
had  received.  Tlie  former  was  the  more 
confident  of  the  two ;  and  either  might 
have  turned  out  to  have  been  inistalceii." 

(x)  Eltham  v.  Kingsman,  1  \i.  &  Aid. 
683.  This  was  an  action  against  a  stake- 
holder to  recover  back  a  wager.  Lord 
Ellenhoroiyh  said  :  "  I  think  there  is  no 
distinction  between  the  situation  of  an 
arbitrator  and  that  of  the  present  defend- 
ant, for  he  is  to  decide  wlio  is  the  winner 
and  who  is  the  loser  of  the  wager,  and 
what  is  to  be  done  with  the  stake  deposit- 
ed in  his  hand.  Now  an  arbitrator's  au- 
thority before  ho  has  made  his  award  is 
clearly  conntermandable  ;  and  here,  before 
there  has  been  a  decision,  the  party  has 
countermanded  the  authority  of  the  stake- 
holder." This  position,  liowever,  was 
strongly  doubted  in  the  subsequent  case 
of  Marryatt  u.  Broderick,  2  M.  &  W. 
369. 

(H)  Cotton  V.  Thurland,  5  T.  R.  405  ; 
Smith  V.  Bickmore,  4  Taunt.  474 ;  Bate 
V,  Cartwright,  7  Price,  540 ;  Hastelow  v. 
Jackson,  8  B.  &  C.  221 ;  Hodsdon  v.  Ter- 
rill,  1  Cromp.  &  M.  797  ;  Martin  v. 
Hewson,  10  Exch.  737,  29  Eng.  L.  &  Etj. 
424.  In  Manning  v.  Purccll,  7  De  G., 
M.  &  G.  55,  31  Eng.  L.  &  Eq.  452,  a 
testator  before  his  death  had  received 
sunis  of  money,  which  he  held  as  stake- 
holder for  otheis,  to  abide  the  result  of 
races,  upon  the  event  of  which  bets  had 
been  made  by  othpv  persons.     The  testa- 


tor had  also  placed  about  £6,000  in  the 
hands  of  other  panics,  whicli  by  them  had 
been  dcpo.sited  in  a  bank  to  abide  the  re- 
sult of  a  het  made  liy  himself  (hut  which 
filled  by  his  death. )  In  the  administra- 
tion of  the  estate  the  administratrix  had 
paid  £2,849  to  persons  who  had  paid 
tlicsc  sums  to  the  testator  ;  the  tiui  beiii^-, 
tliat  part  of  the  money  was  in  respect  of 
wagers  wliich  were  decided  before  the  tes- 
tator's death,  and  part  in  respect  of  bets 
not  decided  at  that  time.  Notiiing  had 
been  done  as  to  the  £6,000  in  the  hands 
of  the  stake-holders.  Held,  tliat  the  pay- 
ments made  by  the  tesratrix  in  respect  of 
the  wagers  decided  in  the  testator's  lifetime 
could  not  be  allowed  against  the  estate ; 
but  that  those  made  in  rcsjK'ct  of  wagers 
not  so  decided  were  good  payments,  those 
undecided  wagers  being  illegal  contracts 
which  either  party  might  determine,  and 
which  she  by  paying  must  be  taken  to 
have  determined.  Held,  also,  that  the  tes- 
tatrix was  not  to  be  charged  with  the 
£6,000  in  the  hands  of  the  stake-holders 
upon  the  bets  made  by  the  testator,  be- 
cause it  having  been  paid  into  the  hands 
of  the  stake-holders,  was  not  at  any  sub- 
sequent moment  of  his  existence  in  his 
power  of  possession,  lie  never  having 
elected  to  withdraw  from  the  hot. 

{z)  Perkins  v.  Eaton,  3  N.  H.  152; 
Howson  V.  Hancock,  8  T.  11.  57.5 ;  M'CuI- 
lum  V.  Gourley,  8  Johns.  147 ;  Living- 
ston V.  Wootan,  1  Nott  &  McC.  178, 

(a)  Ruckman  i;.  Pitcher,  1  Comst, 
392. 
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in  such  a  case  he  must  declare  on  the  statute  and  cannot  re- 
cover at  common  law ;  (b)  and  though  he  has  deposited  the 
money  of  others  as  well  as  his  own,  he  can  only  recover  against 
the  stake-holder  the  portion  belonging  to  himself,  (c)  When  the 
event  has  been  determined,  it  is  said  that  the  winner  may  bring 
an  action  for  the  money  against  the  stake-holder,  without  giving 
him  notice  of  the  happening  of  the  event,  (d) 

Tlie  Statute  8  &  9  Vict.  ch.  109,  §  18,  makes  all  wagers,  or 
contracts  or  agreements  by  the  way  of  gaming  or  wagering, 
null  and  void,  and  provides  that  no  suit  shall  be  maintained  for 
the  recovery  of  any  thing  deposited  to  abide  the  event  of  any 
wjger.  Many  of  the  courts  of  this  country  have  viewed  wagers 
as  entitled  to  no  favor  ;  (e)  but  where  they  are  in  any  degree 
legal  contracts,  thej  would  doubtless  be  governed  by  the  rules 
above  stated. 

An  auctioneer  is  often  made  a  stake-bolder ;  and  where  be 
receives  a  deposit  from  a  purchaser,  to  be  paid  over  to  the  seller, 
if  a  good  lille  to  1he  property  be  made  out,  and  in  default 
thereof  to  be  returned  to  the  purchaser,  he  cannot  return  it  to 
the  purchaser  on  his  demand,  without  such  default.  But  on 
default,  or  a  rescinding  or  abandonment  of  the  contract,  the 
auctioneer  is  bound  to  return  it  to  the  purchaser  on  his  demand, 
and  if  he  have  paid  it  to  the  owner  of  the  property,  he  has 
done  so  in  his  own  wrong,  and  must  refund  it  to  the  deposi- 
tor. (/)  If  one  deposits  money  in  the  hands  of  a  stake-holder,  to 
be  paid  to  a  ci  edit  or  when  his  claim  against  the  depositor  shall 
be  ascertained,  and  the  stai<e-holder  pays  this  money  to  tlie 
creditor  on  his  giving  an  indemnity,  before  the  claim  is  asc  r- 
tained,  wilhout  the  assent  of  the  depositor,  it  is  said  that  such 
depositor  may  maintain  an  action  against  the  stake-holder  for 
money  had  and  received,  without  any  reference  to  the  demand 

{!,)  Sec  Morgiin  i    Groff,  4  Barb.  52S  ;  (/)  Erlwards  v.  Hofliliiig,  5  Tnurit.  815. 

Like  t'.  Thoin|)S()n,  9  Biub.  315.  In  Diiiican  i-.  Calc,  2   i\L  &  \V.  244,  tin. 

(<■)   Kuokimin  u.  ritcher,  20  N.  Y.   (6  ]ilaintill'  havinp;  ilo|>(i-itctl  a  sum  witli  i:;r 

Kniilli),  9.  auctioneer,  until   a  good   title   was   mule 

((/)  Duncan  n.  Cafe,  2  M.  &  W.  244.  out,  was  allowed   to  recover  the  dcpo-ii, 

{i-)   I'erkins    i>.    Eaton,  3   N.    II.    152;  without  notice  to  tile  auctioneer  tlial  iiit 

Bunn  y.  Kicker,  4  Jolins.  426;   McAUis-  contract  had  lieen  rcsriuded  l)V  the  parti,  s 

ter  i>.  Hoffman,  16   S.  &  R.    147  ;    McAl-  And  sec.  to  tlie  same  effect,  Gray  v.  (jur 

lister  V.  Gallaher,  3  Penn.  468  ;    Wheeler  teridye,  1  Man.  &.  K.  614. 
V.  Spencer,  15  Conn,  28. 
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of  the  creditor.  (^)  But  if  the  check  of  the  depositor  be  given 
to  the  stake-holder,  the  mere  fact  that  he  cashes  it  and  holds 
the  money  is  not  such  wrong-doing  as  makes  him  liable  to  be 
sued  for  the  amount,  (h)  A  stake-holder  who  cashes  a  check 
left  with  him,  if  the  parties  agree  to  regard  it  as  money,  is 
guilty  of  a  breach  of  duty,  (i) 


9.  Or  Appropkiation  of  Payments. 

There  are  many  cases  relating  to  the  appropriation  of  a  pay- 
ment, where  the  creditor  has  distinct  accounts  against  the  debtor 
In  Cremer  v.  Higginson,  (j)  Mr.  Justice  Stori/  lays  down  with 
much  precision  the  general  rules  governing  these  cases.  First, 
a  debtor  who  owes  his  creditor  money  on  distinct  accounts, 
may  direct  his  payments  to  be  applied  to  either,  as  he  pleases. 
Second,  if  the  debtor  makes  no  appropriation,  the  creditor  may 
apply  the  money  as  he  pleases,  (k)  Third,  if  neither  party  makes 
a  specific  appropriation  of  the  money,  the  law  will  appropriate  it 
as  the  justice  and  equity  of  the  case  may  require.  These  rules 
seem  to  apply,  although  one  of  the  debts  be  due  on  specialty 
and  the  other  on  simple  contract,  (l)      If  one  owe  money  in  re- 

(3)  Cowling  «.  Beachum,  7  J.  B.  Moore,  posed  in  the  defendant  by  the   plaintiff, 

465.     la  this  case  the  plaintiff  had  cm-  and   for  whirU  the  sum  in  question  wivs 

ployed  one   Langdon,  an   auctioneer,  to  dcpo.^iteil  in  his  hands,  and  wliicli  lie  c:mi- 

sell    an    estate,   and   disputed   the   sum  not  now  possibly  comply  with,  in  conse- 

charged  by  him  for  his  expenses  ;  where-  quence  of  his  own  act." 

upon  it  was  agreed  that  the  amount  siiould  (A)   Wilkinson  i..  Godefroy,  9  A.  &  E. 

be  deposited  with  the  defendant,  until  it  536. 

should   be  ascertained  whether  the   auc-  (i)  Wilkinson  v.  Godefroy,  9  A.  &  E. 

tioneer  was  entitled  to  the  whole  of  his  536. 

demand  or  not.     The  defendant  having  (j)  I  Mason,  338.     And  see  Franklin 

paid  over  the  amount  so  deposited  to  the  Bank  v.  Hooper,  36  Me.  222  ;  SmuUer  v. 

auctioneer  on   receiving   his    indemnity.  Union  Canal  Co.  37  Penn.  St.  68. 

without  the  knowledge  or  concurrence  of  (k)  Blackman  v.  Leonard,  15  La.  An. 

the  plaintiff,  it  was  AW(i,  that  the  latter  was  59. 

entitled  to  recover  it  back  in  an  action  for  {1}  Brazier  v.  Bryant,  2  Dowl    P.  C. 

money  had  and  received.     And,  per  Bar-  477;  Cliitty  v.   Naish,  id.   511;   Mayor, 

rough  J.,  "  The  sum  in  question  was  de-  &c.  of  Alexandria  v.   Patten,  4  Cranch, 

posited  by  the  plaintiff  with  the  defendant  317  ;  Peters  v.  Anderson,  5  Taunt.  59R  ; 

for  an  express  purpose;  it  should,  there-  Hamilton  v.  Benbury,  2  Hayw.  385 ;  Ilar- 

fore,  have  remained  in  his  hands  until  it  groves   v.    Cooke,   15   Ga.    221 ;   Pierce, 

was   ascertained    to   what    remuneration  Clark    &   Co.    v.    Knight,   31    Vt.    /Ol  ; 

Lano-don   was    entitled    for    selling   the  Hcintz  v.  Cahn,  29  III.  308.      And  sea 

estate  in  question.     The  payment  of  it  by  Peniiypacker  </.  Umberger  22  Penn.  bt. 

him  to  Langdon,  on  his  indemnity,  was  a  492. 
wrongful  act,  and  a  breach  of  the  trust  re- 
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spect  of  a  debt  contracted  by  his  wife  before  marriage,  and  also 
a  debt  of  his  own,  and  pay  money  generally,  the  creditor  may 
apply  the  payment  to  either  demand,  (m)  And  if  one  of  the 
debts  be  barred  by  the  statute  of  limitations,  and  the  other  not, 
and  the  money  be  paid  generally,  the  creditor  may  apply  the 
payment  to  the  debt  that  is  ban-ed  ;  (w)  but,  by  the  weight  of  au- 
thority, he  may  not  make  use  of  this  payment  to  revive  the 
debt,  and  remove  the  bar  of  the  statute,  (o) 

It  is  not  necessary  that  the  appropriation  of  the  payment 
should  be  made  by  an  express  declaration  of  the  debtor ;  for  if 
his  intention  and  purpose  can  be  clearly  gathered  from  the  cir- 
cumstances of  the  case,  the  creditor  is  bound  by  it.  (p)  If  the 
debtor,  at  the  time  of  making  a  payment,  makes  also  an  entry 
in  his  own  book,  stating  the  payment  to   be  on  a  particular 


(m)  Goiklard  i>.  Cox,  2  Stra.  1194.  In 
this  case  the  defendant  was  indebted  to 
the  plaiiitirt'  on  account  of  debts  contnict- 
ed  by  liis  wife  dam  sola,  and  also  on  ac- 
count of  debts  contracted  by  himself. 
His  wife  was  also  indel)tedto  tlie  plaintitf, 
as  executi'ix.  Tlio  defendant  made  pay- 
ments fo  tlie  plaintiff  on  account  L^ener- 
ally,  without  directin;,'  what  debts  they 
should  bo  applied  to.  I£Ul,  that  the 
plahitiff  migiit  elect  whether  to  apply  tlie 
payments  to  discharge  the  debts  contract- 
ed by  liis  wife  dmn  sola,  but  couid  not  ji])- 
ply  them  to  disclnuge  the  debts  due  from 
the  wife  as  execulrix. 

(n)  Mills  c.  Fowl;e.s,  5  Bing.  n.  c.  4.55. 
In  this  case  Tliidnl,  C.  J.,  said  :  "  The 
civil  law,  it  is  said,  applies  the  payment 
to  tlie  more  burdensome  of  two  delits, 
where  one  is  more  burdensome  than  the 
other;  but  I  do  not  thinlc  that  such  is  the 
rule  of  our  law.  According  to  tlie  law  of 
England,  the  debtor  may,  in  the  first  in- 
stance, appropriate  the  payment ;  sohilur 
in  iiiodam  solt'eiitis ;  if  he  omit  to  do  so, 
the  creditor  may  make  the  appropriation; 
recipitur  in  modam  reciinenlis;  but  if  neither 
make  any  appropiiation,  the  law  appropri- 
ates the  payment  to  the  earlier  debt." 
See  also,  Williams  v.  Griffith,  5  M.  &  W. 
300  ;  Lo,Li:aii  v.  Mason,  6  Watts  &  S.  9  ; 
Liverraore  v.  l\and,  6  Foster,  85  ;  Watt  v. 
Hoch,  25  Penn  St.  4U.  But  if  a  cred- 
itor has  several  claims,  some  of  which 
are  illegal,  and  so  not  by  law  recoverable, 
he  cannot  appropriate  a  general  ])ayment 
to  such  illegal  claims.  Caldwell  r.  Went- 
worth,  14  N.  H.  431  ;  Wright  v.  Laing,  3 


B.  &  C.  165;  Arnold  v.  The  Mayor,  &c. 
of  I'oule,  4  Jlaii.  &  G.  860  ;  Ex  parte 
Kaiidlcson,  2  Deacon  &  Ch.  .534.  But  see, 
mntm.  Philpott  i.  .limes,  2  A.  &  E.  41  ; 
Cruickshaiiks  v.  Rose,  1  Moody  &  R. 
100;  Treadwell  v.  Moore,  34  Me.  112. 

(o)  Mills  i'.  Fowkes,  5  Bing.  N.  c.  455  ; 
N;i>h  '•.  Hodgson,  6  I)e  G.,  M.  &  G. 
474,  31  Eng.  L.  &  Eq.  555  ;  Pond  v.  Wil- 
liams, 1  Gray,  630.  But  the  case  of  Ayer 
c.  Hawkins,  19  Vt.  26,  shows  that  a  cred- 
itor having  aeueral  notes  a^iainst  his  debtor, 
all  of  which  are  barred  by  the  statute  of 
limitations,  may  appropriate  a  general 
payineiit  of  sueii  debtor  to  any  OHeof  the 
notes,  even  the  largest,  and  revive  that 
]>articular  note,  but  he  cannot  distribute 
such  general  payment  upon  all  his  claims, 
and  tluis  avoid  the  statute  as  to  all. 

(  p)  The  question  is  always  one  of  intent, 
which  is  a  question  for  the  jury  under  all 
the  circumstances  of  the  case.  As  to 
what  circumstances  will  be  held  sufficient 
to  warrant  a  finding  of  such  appropriation 
bv  the  debtor,  see  Tavloe  c  Sandiford,  7 
Wheat.  14;  ilitchell  V.  ])all,  2  Harris  & 
G.  159,  4  Gill  &  J.  361;  Eowke  u. 
Bowie,  4  Harris  &  J.  566  ;  Robert  i: 
Garnio,  3  Gaines,  14  ;  West  Branch  Bank 
V.  Moorohead,  5  Watts  &  S.  542  ;  Scott 
V.  Fisher,  4  T.  B.  Mon.  387  ;  Stone  v. 
Seymour,  15  Wend.  19;  Newniarch  v. 
C'hiy,  14  East,  2.';!) ;  Shaw  v.  Picton,  4 
B.  &  C.  715.  If  the  debtor  pay  with  one 
intent,  and  the  creditor  receive  with  an- 
other, the  intent  of  the  ilclitor  «hall  gov- 
ern.    Keed  c  Bnardman,  20  Pick.  441. 
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account,  and  shows  the  entry  to  the  creditor,  this  is  a  sufficient 
appropriation  by  the  debtor,  {q)  But  the  right  of  election,  of 
appropriation,  is  not  conclusively  exercised  by  entries  in  the 
books  of  either  party,  until  those  entries  are  communicated  to 
the  other  party,  (r) 

Although  the  payment  be  general,  the  creditor  is  not  allowed 
in  all  cases  to  appropriate  the  same.  As  where  he  has  an  ac- 
count against  the  debtor  in  his  own  right,  and  another  against 
him  as  executor,  and  money  is  paid  by  the  debtor  without  ap 
propriation,  the  creditor  must  apply  it  to  the  personal  debt  of 
the  debtor,  and  not  to  his  debt  as  executor,  (s) 

A  general  payment  must  be  applied  to  a  prior  legal  debt,  in 
preference  to  a  subsequent  equitable  claim,  [t)  If  the  equita- 
ble claim  be  prior,  it  has  been  said  that  it  may  be  preferred  by 
the  creditor ;  (m)  but  this  does  not  seem  to  be  certain,  {v) 

In  general,  the  creditor's  right  of  appropriation,  springing 
from  the  neglect  or  refusal  of  the  debtor  to  make  such  appropri- 
ation, exists  only  where  the  debtor  has  in  fact  an  opportunity  of 
making  it ;  and  not  where  the  payment  was  made  on  his  account 
by  another,  or  in  any  way  which  prevents  or  impedes  his  exer- 
cise of  the  right  of  election,  {w) 

Several  rules  may  be  gathered  from  the  cases,  by  whfbh  courts 
are  guided  where  the  appropriation  or  application  of  payments 
is  made  by  the  law.     Thus,  the  money  is  applied  to  the  case  of 

(7)  Frazer  v.  Bunn,  S  C.  &  P.  704.  A  had  certain  bills  of  exchange  accepted 

(r)  Simpson  v.  Ingham,  2  B,  &  C.  65.  by  B,  and  also  a  mortgage  executed  by  B 

(s)    Goddard    v.    Cox,   2    Stra.    1194.  to  a  third  person,  but  of  which  A  might 

And  see  Fowke  v.  Bowie,  4  Harris   &  J.  compel  an  assignment  in  equity  to  liim- 

566;  Sawyer  u.  Tappim,  14  N.  H.  352.  self     B  paid  A  money  on  accoiinf,  which 

But  where  one  debt  is  due  to  the  creditor  A  received  without  prejudice  to  the  claim 

in  his  own  right,  and  another  to  him  as  he  might  have  upon  any  securities.     Lord 

tnistee  or  agent  for  another,  and  neither  ElUnboroiicih  held,  that  the  money  sliould 

is  secured,  the  creditor  cannot  apply  the  be  applied  wholly  towards  the  bills  of  cx- 

■whole  of  a  general  payment  to  his  own  change,  and  none  on  the  equitable  claims. 

debt,  but  must  apply  it  pro  rata  to  both         (w)  Waller  v.  Lacy,  1   Man.  &  G.  54. 

debts;  for  this  is  a'part  of  his  duty  as  Here  an  attorney  having  several  demands 

trustee,  to  take  the  same  care  of  the  debts  against  his   client,  some   of  which  were 

of  his  cestui  que  trust  as  of  his  own.     See  barred  by  the  statute  of  limitations,  and 

Scott   t).  Ray,  18  Pick.  361 ;  Barrett  v.  some  not,  received  from  a  third  person  a 

Lewis,  2  id.   123  ;  Cole  v.  Trull,  9   id.  sum  of  money  on  behalf  of  liis  client,  and 

325,  claimed  the  right  to  apply  such  sum  to 

(t)   Goddard   u.   Hodges,   1   Cromp.   &  the   payment  of  the  earliest   items  in  his 

JJ.  33.  own  account  against  the  client ;  but  the 

(u)  Bosanquct  v.  Wray,  6  Taunt.  497.  court  held  tliat  he  had  no  such  right. 

{v)  In  Birch  v.  Tebbutt,  2  Stark.  74, 
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the  most  precarious  security,  where  there  is  nothing  to  control 
this  application,  (x)  But  if  one  debt  be  a  mortgage  debt,  and 
the  other  a  simple  account,  it  has  been  said  the  court  wiU  apply 
the  money  to  the  mortgage  debt  in  preference,  on  the  ground 
that  it  wiU  be  more  for  the  interest  of  the  debtor  to  have  this 
debt  discharged,  (y)  And  if  there  be  two  demands,  of  different 
amounts,  and  the  sum  paid  will  exactly  satisfy  one  of  them,  it 
will  be  considered  as  intended  to  discharge  that  one.  (z)  If  one 
of  the  debtor's  liabilities  be  contingent,  as  where  the  creditor  is 
his  indorser  or  surety,  but  has  not  yet  paid  money  for  him, 
the  court  wiU  apply  a  general  payment  to  the  certain  debt, 
and  will  not  permit  the  creditor  to  apply  it  to  the  contingent 
debt,  (a) 

If  a  partner  in  a  firm  owe  a  private  debt  to  one  who  is  also 
a  creditor  of  the  firm,  and  make  to  this  creditor  a  general  pay- 
ment, but  of  money  belonging  to  the  firm,  the  payment  must  be 
appropriated  to  the  discharge  of  the  partnership  debt.  (6) 

It  seems  to  be  settled,  that  where  one  of  several  partners  dies, 
the  firm  being  in  debt,  and  the  surviving  partners  continue 
their  dealings  with  a  particular  creditor,  and  the  latter  blends 
his  transactions  with  the   fijm   before    and    after   such   death 


(x)  See  Field  v.  Holland,  6  Craneh,  8  ;  Esp.  666  ;  Bacon  v.  Brown,  1  Bibb,  334; 

Plomer  ".  Long,  1    Stark.    153;  Smith  u.  Stone  r.   Stvmour,  15  Wend.   19;  Baker 

Lloyd,  11   Leicli,  512;  Stamford  Bank  v.  v.  Stackpooiu,  9  Cowen,  420;  McDowell 

Benedict,  15  Conn.  437  ;  Vance  v.  Men-  ;•.   Blackstone    Canal    Co.  5  Mason,   11. 

roe,  4  Gratt.  53.  But  by   ex]n-ess    agreement,    a    payment 

(jl)  Fattison  u.  Hall,  9  Cowen,  747,  765.  may    be  ap])lied  to   a  debt  not  vet  dne. 

And  see  Dorsey  v.  Gnssaway,  2  Hanis  &  Sbaw  v.  Pratt,  22  Pick.  305. 
J.  402;    Gwinn  v.  Whitakor,  1    id.   754;         (6)  Thompson  v.  Brown,  Moodv  &  M. 

Robinson  /;.  Doolittle,  12  Vt.  246;  Anon-  40.      And  per  Aliholt,  C.  J. :  "  Tiie  fren- 

ymou.s,    12  Mod.  559.      But  see,  aiHlni,  eral  rule  certainly  is,  that  when  money  i.s 

Anonymous,  8  Mod.  236  ;  ("liitty  c.  NaiOi,  paid    generally,    without    any   appropna- 

2   Dovvl.   511;  Field  i\  Holland,  siiiirn;  tion,   it  ou-ln  to  lie  applied    to  the  lirst 

Planters  Bank  v.  Stockman,  1  Frcem.  Ch.  items  in  the  account;  but  the  rule  is  sub- 

502;    Hilton    u.   Burlcy,    2    N.    H,    193;  ject  to  this  qualitication,  that  when  there 

Jones  V.  Kilgore,  2  Kich.  Eq.  64;  JIo^s  are  distinct  demands,  one  a:4ainst  persons 

V.   Adams,  4  Ircd.  Eq,   42;  Uamsour    u.  in   partnersliip,  and   another  acainst   one 

Thomas,  10  Ired.  165.  only  of  tlie  partners,  if  the  money  paid  be 

(z)  Kobert  v.  Garnio,  3  Caincs,  14.  tlie"money  of  the  partners,  the  creditor  is 

(n)  Niagara  Bank  K.  Rosevelt,  9  Cuwen,  not  at  lilierty  to  apply  it  to  the  payment 

409;  Newman  v.  Meek,  1    Smedes  &  M.  of  the  debt  of  the  individual ;  that  would 

Ch.   431;  Portland   Bank   v.  Brown,    22  be  allowing  the  creditor  to  pay  the  debt 

Me.  295.     So  a  general  payment  is  to  bo  of  one  person  with  the  money  of  others." 

referred  to  u  debt  due,  rather  than  to  one  And  see  Faircliild  ;>.  Holly,  10  Coim.  175  ; 

not  yet  due.      Seymour  v.    Sexton,    10  Johnson  c.  Boone,  2  Harring.  172;  Sneed 

Watts,  255;  Haminersley  v.  Knowlys.  2  c  Wiester,  2  A  K  M.arsh.  277. 
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together,  the  payments  made  from  time  to  time  by  the  surviv- 
ing partners  must  be  apphed  to  the  old  debt,  (c)  It  will  be 
presumed  that  all  the  parties  have  agreed,  and  intend  to  con- 
sider the  whole  transaction  as  continuous,  and  the  entire  ac- 
count as  one  account,  (d)  And  in  general,  the  doctrine  of  ap- 
propriation, and  the  right  of  election,  apply  only  where  the 
debts  or  accounts  are  distinct  in  themselves,  and  are  so  re- 
garded and  treated  by  .the  parties.  Where  the  whole  may  be 
taken  as  one  continuous  account,  payments  are,  generally, 
but  not  universally,  applied  to  the  earlier  items  of  the  ac- 
count, (e) 

The  due  exercise  of  the  right  of  appropriation  by  the  credi- 
tor may  often  be  of  great  importance  to  the  surety  of  the  debtor. 
Generally  the  law  favors  the  surety,  especially  if  his  surety- 
ship be  not  for  a  previously  existing  debt.  So,  where  one  has 
given  security  for  the  payment  for  goods  to  be  afterwards  sup- 
plied to  his  principal,  and  such  goods  are  supplied,  and  general 
payments  made  by  the  principal,  who  was  otherwise  indebted 
to  the  party  supplying  the  goods,  it  would  be  inferred  in  favor 
of  the  surety,  that  the  payments  were  intended  to  be  made  in 
liquidation  of  the  accoant  which  he  had  guaranteed.  (/)     But 

(c)  Por  Bm/!iy,  J.,  in   Simson  v.  Ing-  Nevius,   22  Me.   138  ;   United   States    u. 

Iiam,  2  B.  &  C.  65.    And  see,  to  the  same  Bradbury,  Daveis,  146.     See    also,  cases 

effect,  Clayton's   case   (I)evaynes  v.  No-  cited   in   preceding   note.     But   payment 

ble),  1  Mei-iv.  529,  604 ;  Sirns-on  i:  Cooke,  will  not  be  applied  to  tbe  earliest  items  in 

1    Bing.  452  ;  Williams  v.  Kawlinson,  3  an     account,   if  a   difterent   intention    is 

id.   71  ;   Bodenham  v.    Purchas,   2  B.  &  clearly   expressed   by   the  debtor,  or   by 

Aid.  39  ;  Toulmin  i;.  Copland,  3  Young  both  parties,  or  where  such  intention  can 

&  C.  625,   1   West,   1 64  ;  Smith  y.  Wig-  be  gathered  from  tlie  particular  circum- 

lev,   3   Mooro  &   S.    174;   Livcrmore  v.  stances  of  the  case.   See  Taylor  y.  Kymcr, 

Rand,  6  Foster,  85.   But  if  a  new  account  3  B.  &  Ad.  320  ;  Henniker  v.  Wigg,  4  Q. 

is  opened  with  the  new  firm,  the  creditor  B.  792 ;  Capen  v.  Alden,  5   Met.   268  ; 

may  apply  a  general  payment  to  the  new  Dulles  v.  I)e  Forest,  19  Conn.  190  ;  Wil- 

aceount.     Logan   v.   Mason,  6  Watts  &  son  v.  Hirst,  1  Nov.  &  M.  742  ;  Pierce  u. 

S.  9.  Knight,  31  Vt.  701. 

(rf)  Per  Bai/lei/,J.,  in   Simson  u.  Ing-        (/)  Marryatts  v.  White,  2  Stark.  101. 

ham,  2  B.  &  0.  65.  In  this  ease  a  son-in-law  of  the  defendant 

(e)   Chi'vton's    case   (Devaynes  v.    No-  being  indebted  to  the  plaintiff,  and  wish- 


j   Clayton's    case   (Devaynes  v.    No- 
,  1  Mcriv.  529,  609.     This  is  the  lead- 


^ ^  to  obtain  a  furtlier   credit  for  some 

ing"  case"  upon   tins    point.      See    also,  flour,  the  defendant  became  his  surety  by 

Brooke   v    Enderby,  2  Brod.  &  B.   70  ;  giving  Ids  note  to  the  plaintiff,  but  with  a 

United  States  v.  Kirkpatrick,  9   Wlieat.  stipulation   that  it  should   operate   as  a 

720  ■  Jones  v.  United  States,  7  How.  681  ;  security  for  the  flour  to  be  delivered,  and 

Postmaster-General  v.  Furher,  4  Mason,  not  for  the  debt  which  then  existed.     The 

332  •  United,  States  v.  Wardwell,  5  id.  82 ;  term  of  credit  on  sales  of  flour  was  three 

Ga^s  V  Stinson,  3  Sumner,  98  ;  Fairchild  months,   and   discount   was   allowed   for 

V    Holly    10    Conn.    175;    McKeiizie  v.  earlier  payment.     After   the  delivery  o^ 
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where  an  obligor  makes  a  general  payment  to  his  obligee,  to 
whom  he  is  indebted,  not  only  on  the  bond  but  otherwise, 
the  surety  of  the  obligor  cannot  require  that  the  payment 
should  be  apphed  to  the  bond,  unless  aided  by  circum- 
stances which  show  that  such  application  was  intended  by  the 
obligor,  (g) 

Lr  cases  of  payments  which  are   not  made  by  the   debtor 
voluntarily,  the  creditor  has  no  right  of  appropriation,  .but  must 
apply  the  money  towards  the  discharge  of  all  the  debts  in  pro 
portion.  (A) 


the  flour  the  son-in-law  made  several  pay- 
ments on  account  generally,  but  upon  all 
thoijC  whicli  were  made  "within  three 
months  from  the  time  the  flour  was  de- 
livered, tlie  u.-ual  discount  was  allowed. 
Held,  that  this  was  e\'idcnce  that  all  the 
payments  wore  to  go  to  pay  for  the  flour, 
and  not  to  discharge  the  prcexistinu'  debt. 
And  Lord  Ellenbuiongh  said,  "1  think 
that  in  favor  of  a  surety,  such  piiyments 
are  to  be  considered  as  paid  on  the  latter 
account.  In  some  instances  the  pay- 
ments were  immediate,  and  in  others  be- 
fore the  time  had  expired,  ^vithin  which 
a  discount  was  allowed  ;  ex  jilui-iiiuis  disre 
oinnes.  Where  thei'e  is  nothinp;  to  show 
the  animus  solventis,  the  payment  may  cer- 
tainly be  applied  by  the  party  \\\\o  re- 
ceives the  money.  The  payment  of  tlie 
exact  amount  of  goods  previously  sup- 
plied is  irrefragable  evidence  to  show  that 
tlie  sum  was  intended  in  payment  of 
those  goods,  and  the  payment  of  sums 
within  the  time  allowed  for  discount,  and 
on  which  discount  has  been  allowed, 
affords  a  strong  inference,  in  the  altsence 
of  proof  to  the  contrary,  that  it  is  made 
in  relief  of  the  suietv."  See  Kirby  v. 
The  Duke  of  Marlborough,  2  M.  &  S.  18  ; 
Pierce  v.  Knight,  31  Vt.  Till. 

(//)  Plomcr  i\  Long,  1  Stark.  l.'JS.  In 
Martin  v.  Brccknell,  2  Tsl.  &  S.  39,  it  was 
h{;ld,  tliat  the  obligee  of  a  bond,  given  by 
princi]uil  and  surety,  conditioned  for  the 
l>a\incnt  of  money  by  instalments,  who 
has  proved  under  a  commission  of  bank- 
ruptcy against  the  priTi(i[(at  the  whole 
debt,  and  received  a  dividend  thereon  of 
2s,  and  lih  in  the  pound,  may  recover 
against  the  surety  an  instalment  due,  mak- 
ing a  deduction  of  2.s.  and  "(/.  on  the 
amount  of  such  instalment,  and  the  surety 
Is  not  entitled  to  have  the  whole  dividend 
applied  in  discharge  of  that  instalment, 


out  only  ratably  in  part  payment  of  each 
instalment  as  it  becomes  due.  See  fur- 
ther, WiUiams  v.  Rawliason,  3  Bing.  71. 
The  fact  that  a  payment  was  made  to  a 
creditor  having  several  demands  against 
the  same  debtor,  by  a  surety  of  such 
debtor  on  one  of  the  debts,  but  with  the 
delitnr's  own  money,  does  not  show  that 
the  debtor  hitcnded  sucli  payment  to 
applv  to  the  debt  guaranteed.  iMitchell 
V.  Dall,  4  Gill  &  J.  361.  In  Donally 
11.  WiUon,  5  Leigh,  329,  it  was  held, 
tliat  if  A  owes  a  delit  to  B,  payable  on 
demand,  for  wliich  C  is  A's  surety,  and 
A  assigns  debts  of  others  to  B  in  part 
payment,  and  after  such  assignment,  but 
l)cfore  the  assigned  debts  arc  collected,  A 
contracts  another  debt  to  B,  for  which 
there  is  no  security,  B  cannot  in  such 
case,  after  the  collection  of  the  assigned 
debts,  a]iply  the  same  to  the  payment  of 
A's  last  (leht  contracted  after  the  assign- 
ment w:is  made,  and  recover  the  whole 
amount  of  the  tir>t  debt  from  the  surety. 
—  ,V  debtor  cannot  appropriate  a  i)ayment 
in  such  manner  as  to  affect  the  relative  lia- 
bility or  rights  of  his  different  sureties 
without  their  consent.  Postmaster-Gen- 
eral V.  Norvell,  Gilpin,  106. 

[h]  Thus,  wiiero  a  creditor  recovered 
one  judgment  on  several  notes,  some  of 
which  \verc  made  by  the  judgment  debtor 
alone,  and  others  were  signed  also  by  a 
surety,  and  took  out  an  execution  which 
was  sati-iicd  in  part  by  a  levy,  it  was  held, 
that  he  could  not  appropriate  this  pay- 
ment solely  to  the  notes  not  signed  by  the 
surety,  hut  that  all  the  notes  were  paid 
proportionalily.  BlackstoiioBank  c.  Hill, 
10  Pick.  129.  So  where  an  insolvent 
debtor  assigns  his  property  for  the  benefit 
of  such  of  Ids  creditors  as  become  ]iarties 
to  the  assignment,  and  thereby  i-oleases 
their  claims,  and  a  dividend  is  recciveO 
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A  question  has  been  made  as  to  the  manner  of  making  up 
the  account  where  partial  payments  have  been  made  at  differ- 
ent times  on  bonds,  notes,  or  other  securities.  Interest  may- 
be cast  in  three  ways.  It  may  be  cast  on  the  whole  sum  to  the 
day  of  making  up  the  account,  and  also  upon  each  payment 
from  the  time  when  made  to  the  same  day,  and  the  difference 
between  these  sums  is  the  amount  then  due.  Or  interest  may 
be  cast  on  the  whole  sym  to  the  day  of  the  first  payment,  and 
added  to  the  original  debt,  and,  the  payment  being  deducted, 
on  the  remainder,  interest  is  cast  to  the  next  payment,  and  so 
on.  The  objection  to  this  method  is,  that  if  the  payment  to  be 
deducted  is  not  equal  to  the  interest  which  has  been  added  to 
the  original  sum,  then  a  part  of  this  interest  enters  into  the 
remainder,  on  which  interest  is  cast,  and  thus  the  creditor  re- 
ceives compound  interest.  A  third  method  is,  to  compute  the 
interest  on  the  principal  sum  from  the  time  when  interest 
became  payable  to  the  first  time  when  a  payment,  alone,  or  in 
conjunction  with  preceding  payments  with  interest  cast  on 
them,  shall  equal  or  exceed  the  interest  due  on  the  principal. 
Deduct  this  sum,  and  cast  interest  on  the  balance  as  before. 
In  this  way  payments  are  applied  first  to  keep  down  the  interest, 
and  then  to  diminish  the  principal  of  the  debt,  and  the  creditor 
does  not  receive  compound  interest.  This  last  method  has 
been  adopted  in  Massachusetts  by  decision,  and  generally  pre- 
vails, (i) 

One  holding  a  note  on  which  interest  is  payable  annually  or 
semi-annually,  may  sue  for  each  instalment  of  interest  as  it  be- 
comes payable,  although  the  note  is  not  yet  due.  (j)     But  after 

by  one  of  such  oicditors,  it  must  be  ap-  G.  54.  Bat  see,  contra,  Portland  Bank 
plied  ratably  to  all  liis  claims  apainst  the  v.  Bi-owii,  22  Me.  29.5. 
debtor,  .IS  well  to  those  upon  which  other  (i)  Dean  v.  Williams,  17  Mass.  417; 
parties  are  liable,  or  which  are  otherwise  Fay  v.  Bradley,  1  Pick.  194;  and  see 
secured,  as  to  those  which  are  not  so  Connecticut  v.  Jackson,  1  Johns.  Ch  1 7  ; 
secured.  "Tliis  is  not  a  case,"  say  the  Frencli  ;;.  Kennedy,  7  Barb.  4.')2  ;  Wil- 
couit,  "in  which  the  debtor  or  creditor  liams  t;.  Hou^htalinp:,  3  Cowen,  87,  no^c.- 
has  the  rifiht  to  make  the  application  of  Union  Bank  i-.  Kindrick,  10  Rob.  (La.), 
any  payment,  for  the  application  is  made  51;  Hart  r.  Dorman,  2  Fla.  445;  Jones 
by"  law  according  to  the  circumstances  ?;.  Ward,  10  Yer>;.  160;  Spires  i-.  Hamot, 
and  justice  of  the  case."  Commercial  8  Watts  &S.  17;  United  States  (•.  McLe- 
B.ank'y.  Cunningham,  24  Pick.  270.  See  more,  4  How.  286;  Story!;.  Livingston, 
aUo,  Merrimack  County  Bank  v.  Brown,  13  Pet.  359. 
12  N.  H.  320  ;  Waller  v.  Lacy,  1  Man.  &  {j)  Greenleaf  v.  Kellogg,  2  Mass.  508; 
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the  principal  becomes  due,  the  unpaid  instalments  of  interest 
become  merged  in  the  principal,  and  must  therefore  be  sued  for 
with  the  principal,  if  at  all.  (k)  And  if  he  allows  the  time  to 
rmi  by  without  demanding  interest,  he  cannot  afterwards,  in  an 
action  on  the  note,  recover  compound  interest.  (1) 


SECTION    II. 


OF   PERFORMANCE. 

Having  treated  of  payment  as  the  specific  defence  to  an 
action  grounded  on  alleged  non-payment,  we  will  now  speak 
of  performance,  generally,  as  the  most  direct  contradiction  and 
the  most  complete  defence  against  actions  for  the  breach  of 
contract. 

To  make  this  defence  effectual,  the  performance  must  have 
been  by  him  who  was  bound  to  do  it ;  and  whatsoever  is  nec- 
essary to  be  done  for  the  full  discharge  of  this  duty,  although 
only  incidental  to  it,  must  be  done  by  him.  Nor  will  a  mere 
readiness  to  do  discharge  him  from  his  liability,  unless  he  makes 
that  manifest  by  tender  or  an  equivalent  act.  (m) 

Coolcy  V.  Rose,  3  id.  221;  Hemes  r.  8  Excli.  689,  20  Kng.  L.  &  Eq.498.  And 
Jfirnieson,  5  T.  11.  553.  And  sec  ante,  p.  see  I'oolo  v.  Tnmbriilj^e,  2  JI.  &  \V.  223  ; 
620,  nnte(c).  Siicp.  Toueh.  378;  ]Un\c  o.  Youny,  2 
(/c)  Howe  V.  Bradley,  19  Me.  31.  Biod.  &  B.  165.  In  Crnnlcy  c.  Hillary, 
(/)  Hasting.?  v.  Wiswall,  8  Mass.  45.5  ;  2  M.  &  S.  120,  tlie  plaintiff  had  iifrrced 
Furry  v  Ferry,  2  Cush.  32  ;  Doc  i\  Waf-  with  the  defendant,  hi.s  debtor,  to  release 
rcn,  7  Greenl.  +8,  and  Bennett's  note;  him  from  the  whole  debt,  if  the  debtor 
Conni'tient  «.  Jackson,  1  Jolins.  Ch.  13;  would  seenre  him  ,i  part  by  jrivinij  him 
Van  Beiisehooter  I  Lnwson,  6  .Joints.  Ch.  certain  jn-omissory  notes.  The  |ilaiutiff 
313;  Attwood  u.  Taylor,  1  Man.  &  G.  never  applied  for  the  notes,  nor  did  the 
279;  Sparks  v.  Garrij;iie,s,  1  Binn.  !52,  defentlant  ever  tender  them,  but  he  was 
165.  Leonard  v.  Adm'r  of  Villars,  23  ready  to  give  tjiem  if  they  had  been  ap- 
111.  3T7.  plied  for.  The'  |)lainfiff  afierwards  sncd 
[:ii)  Thus  if  a  tenant  by  deed  covenants  the  defiaidant  on  the  original  can^e  of  ae- 
to  pay  rent  in  the  manner  reserveil  in  the  tion,  .and  the  defendant  relied  npon  the 
lease,  but  no  ]i]i{ce.  of  payment  is  men-  agreement  to  eomjiuninl.  Ihhl,  that  ihe 
tioiicd,  the  tenant  innst  seek  out  the  lessor  defendant  slionid  have  olt'ercd  llie  plain- 
on  the  day  the  rent  falls  due,  and  tender  tiff  the  notes,  ami  that  as  he  b.id  not,  the 
him  the  money.  It  wonid  not  bo  snffi-  plaintiff  was  not  barred  from  his  action, 
cient  that  he  was  on  the  jjrcmiscs  leased.  See  Soward  r.  Palmer,  2  J.  B.  Mo(n-e, 
at  the  day,  ready  with  the  money  to  pay  274  ;  Keay  c.  White,  1  Cromp.  &  M.  748^ 
the  les.-.or,  and  that  the  latter  did  not  come  that  a  tcn(ier  may  he  dispensed  with  under 
there  to  receive  it.     Haldane  v.  Johnson,  ecrtahi  circumstances. 
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1.  Or  Tender. 

If  the  tender  be  of  money,  it  can  be  a  defence  only  when 
made  before  the  action  is  brought,  (w)  and  when  the  demand 
is  of  money,  and  is  definite  in  amount  or  capable  of  being 
made  so.  It  seems  to  be  settled  that  a  tender  may  be  made  to 
a  qvantvm  meruit,  although  once  held  otherwise  ;  (o)  but,  gen- 
erally, where  the  claim  is  for  unhquidaled  damages,  it  has  been 


(h)  Bap.  Aln-.  Tender,  (D);  Suffolk 
Bank  ..  Woiee.sler  Hank,  5  Pick.  1U(). 
Anil  ill  lliinie  f.  lV|)k)e,  8  Eatir,  168,  it 
was  hi-ld,  tliat  a  plea  of  teniler  nficr  Uie. 
dill/  u/iiiii/iiiciit  of  a  bill  of  exehanye,  anil 
bejbif  iic.flitii  liioii(//it,  is  not  f^ood  ;  thoniih 
the  defendanL  ai'er  that  he  was  always 
ready  lo  pay  from  the  lime  of  the  tender, 
and  lliat  the  sum  tendered  was  the  wiiitle 
money  then  due,  owiii;;-,  or  payable  to  the 
plaintiff  in  respeet  of  the  bill,  with  in- 
terest from  the  time  of  the  default,  fur 
the  dinniKjis  sustained  by  the  ])iaintiff'  by 
reason  of  the  lajn-perforinauce  of  the  jjroin- 
ise.  And  Lord  Klleiidorvnyh  said  :  "  In 
strictness  a  plea  of  tender  is  applicable 
oidy  to  cases  where  the  jiarty  pleadin;.^  it 
has  never  been  t^iiiity  of  any  hi'cacii  of  his 
contract;  and  we  cannot  now  suffer  a  new 
form  of  pleadinj^  to  be  introduced,  differ- 
ent fi'om  that  which  hits  always  prevailed 
in  this  ca^e."  ;Vnd,  per  hiivnitre,  .J.  : 
"  This  i^  a  pica  in  bar  of  the  plainrirf's 
demand,  which  is  lor  d.iin.iyes  ;  anil  there- 
fore it  ou^cht  lo  show  upon  the  record  ihat 
lie  nc\'er  had  any  such  cause  of  action, 
but  here  the  ]dea  adiniis  it."  Ho  in  Poole 
V.  Tumhriilue,  2  M.  &  W.  22;3,  wlieie  the 
ciefenilant,  the  accepior  of  a  hill  of  ex- 
cliaii".'-,,  pleaded  that,  »/?«•  Ilie  hill  hiaiine 
dtw,  mil  hel'oie  the  coinniencement  of 
the  suit,  he  tendered  to  the  plaiiiiilf  the 
amount  of  the  bill,  wiih.  interest  from  the 
day  «  hen  it  became  due,  and  that  he  hail 
alwa\-;  fiimi  llii'  time  irlieii  Iht-  hill  hi'cuine 
due,  oc^n  ready  to  pay  the  plaintiff  the 
ainoiiiil.  wiih  iiueiest  afoiertiid  ;  the  Court 
held  the  plea  bad  on  S|ieiia!  deinuricr. 
And  larke,  B.,  said  :  I  have  no  doubt 
this  plea  is  bad.  The  declaration  slates 
the  contract  of  the  defendant  to  be,  to 
pav  the  amount  of  the  bill  on  the  day  it 
became  due,  and  that  |pionii~e  is  admitted 
bv  the  )dea.  It  is  clearly  sctiled  that  an 
indorsee  iias  a  rinht  of  action  a^^aiiist  the 
acceptor  bv  the  act  of  indorsement,  with 
out  giving  him  any  notice  ;  when  a  iiarty 


accepts  a  negotiable  bill,  he  binds  him- 
self to  pay  the  amount,  without  notice,  to 
whomsoever  may  happen  to  be  the  holder, 
and  on  the  jirucise  day  when  it  becomes 
due;  if  he  pi. ices  liim.self  in  a  situation 
of  hardship  from  the  difficulty  of  finding 
out  the  holder,  it  is  his  own  fault.  It  is 
also  clearly  settled  that  the  meaning  of  a 
plea  of  tender  is,  that  tlie  defendant  was 
ahvays  ready  to  perform  his  engagement 
accoriling  to  the  nature  of  it,  and  did  per- 
form it  so  hir  as  he  was  able,  the  other  party 
refusing  to  receive  the  money.  Hume  o. 
Peploe  is  a  decisive  authority  that  the 
jilea  must  state,  not  only  that  the  defend- 
ant was  ready  to  pay  on  the  day  of  |>ay- 
ment,  but  that  he  tendered  on  that  d  ly. 
This  ]ilea  does  not  so  state,  and  is  there- 
fore bad."  And  see  to  the  same  point, 
City  Bank  v.  Cutter,  3  I'ick.  414  ;  Dewey 
V.  Humphrey,  5  id.  187.  1"-»:  imsc  of 
.Johnson  c.  Clay,  7  Taimt.  486,  if  cor- 
rectly reported,  is  not  law.  Per  I'lirke, 
B.,  in  Poole  v.  Tumbridge,  supra. 

(ii)  Tills  was  settled  in  the  case  of 
Johnson  r.  Lancaster,  Stra.  576.  The  le- 
|iort  of  that  case  is  as  follows:  "  It  was 
settled  on  demurrer,  that  a  tender  is 
])leadable  to  a  ijiuiitttiin  meruit,  and  said  to 
have  been  so  held  before  in  B.  li.  10  \V. 
3,  Giles  c.  Hart,  2  Salk.  622."  In  refer- 
ence to  this  case  of  Giles  r.  Hart,  the 
learned  reporters,  in  a  note  to  Dearie  v. 
Bariett,  2  A.  &  K.  82,  say  :  "  In  John.'ion 
(I.  l,aiicaster  this  case  is  cited  from  Siil- 
keld :  and  it  is  said  to  have  been  llicre 
decided  that  a  tender  is  pleadalile  to  a 
i/iiiiiitiiiii  meruit;  but  that  does  not  a])pear 
from  the  report  in  Hiilkrld,  and  the  icfiorl 
in  I  Lord  h'ui/iiioiid,  2.').i,  states  a  contrary 
doctrine  to  have  been  laid  down  by  l/ult, 
C.  .J.,  and  is  cited  accordingly,  in  20  IVii 
Ah.  tit.  'J'mder  (S),  pi.  6.  The  pohit  is 
not  c.\prc.-.-ly  mentioned  in  the  reports  of 
the  same  case  in  Carlh.  413,  12  Mod.  152, 
Comb.  44.S,  Holt,  556."  And  see  Cox  i'. 
Brain,  3  Taunt.  95. 
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held  in  Eng'land,  very  strongly,  that  no  tender  is  admissible,  (p) 
In  this  country  cases  of  accidental  or  involuntary  trespass  form 
an  exception ;  in  part  by  usage,  or  by  an  extension  of  the  prin- 
ciple of  the  21  Jas.  1,  ch.  16,  or  express  statutory  provision,  (q) 
This  seems  to  be  settled  in  some  States,  and  would,  we  think, 
be  held  generally.  A  tender  may  be  pleaded  to  an  action  on  a 
covenant  to  pay  money,  (r) 

A  plea  of  tender  admits  the  contract,  and  so  much  of  the 
declaration  as  the  plea  is  applied  to.  It  does  not  bar  the  debt, 
as  a  payment  would,  but  rather  establishes  the  liability  of  the 
defendant ;  for,  in  general,  he  is  liable  to  pay  the  sum  which  he 
tenders  whenever  he  is  requhed  to  do  so.  (s)     But  it  puts  a  stop 


(p)  Dearie  v.  Barrett,  2  A.  &  E.  82. 
This  was  an  action  by  a  landlord  against 
a  tenant,  for  not  keeping  tlie  premises  in 
repair,  &c.  The  defendant  moved  for 
leave  to  pay  £5  into  court  by  way  of  com- 
pensation, under  statute  3  &  4  Will.  4,  i:. 
42,  §  21,  and  also  that  it  might  ho  re- 
ceived in  court  under  a  plea  of  tender 
before  action  brougltt.  Patfeson,  J.,  said  ; 
"  Is  there  any  instance  of  such  a  plea 
to  an  action  for  unliquidated  damages  1  " 
To  which  White,  for  the  defendant,  an- 
swered: "  A  plea  of  tender  is  allowed  to 
a  count  on  a  quantum  meruit.  It  was  so 
settled  in  Johnson  v.  Lancaster,  1  Stra. 
576.  Although  the  contrary  was  once 
held  in  Giles  v.  Hart,  2  Salk.  622." 
Lord  Dennian  added  :  "It  does  not  fol- 
low, because  you  may  plead  a  tender  to  a 
count  on  a  quantum  meruit,  that  you  may 
also  plead  it  to  any  count  for  ttrdiquidatcd 
damages."  And  see  Green  v.  ShurtUtf, 
19  Vt.  592. 

(-7)  New  York  Bev.  St.  vol.  2,  p.  ."JSS, 
H  120,  22;  Slack  v.  Brown,  13  Wend. 
390;  Mass.  llev.  St.  c.  105,  ^  12  ;  Tracy 
V.  Strong,  2  Conn.  659 ;  Brown  v.  Neal, 
36  Me.  407. 

(r)  Johnson  v.  Clay,  7  Taunt.  486,  1 
J.  B.  Moore,  200. 

(.s)  Co.-i  ti.  Brain,  3  Taunt.  95 ;  Hnnt- 
ington  V.  American  Bank,  6  Fick.  340  ; 
Bennett  v.  Prancis,  2  B.  &  P.  550;  Sea- 
ton  V.  Benedict,  5  Bing.  31  ;  Jones  v. 
Hoar,  5  Pick.  291  ;  Bnlwer  v.  Horne,  4  B. 
&  Ad.  132;  Stafford  o.  Clark,  2  Bing. 
377.  —  The  authorities  and  practice  have 
not  been  entirely  uniform  as  to  the  effect 
of  a  payment  of  money  into  court,  either 
in  actions  of  assumpsit  or  tort.  In  as- 
sumpsit the  modern  doctrine  is,  that  pay- 


ment into  court,  when  the  counts  are  gen- 
eral, and  thei'e  is  no  special  count,  is  an 
admission  that  the  amount  paid  in  is  due 
in  respect  of  some  contract,  but  not  that 
the  defendant  is  liable  on  any  particular 
contract  upon  which  the  plaintiff  may 
choose  to  rely.  Kingham  o.  Robins,  5  M. 
&  W.  94  (1839)  ;  Stapleton  v.  Nowell,  6 
M.  &  W.  9  (1840) ;  Archer  !•.  English,  1 
Slan.  &  G.  873  (1840) ;  Charles  v.  Brank- 
ev,  12  M.  &  W.  743  (1844)  ;  Edan  v.  Dud- 
field,  5  Jnr.  317  (1841).  On  the  other 
hand,  if  the  declaration  is  on  a  special 
contract,  and  it  seems  on  the  s;!;ne  princi- 
ple, if  there  are  general  counts  arid  also  a 
special  count,  the  payment  admits  the 
cause  of  action  as  set  forth  in  such  special 
count,  but  docs  not  admit  the  iiniount  of 
damages  therein  stated.  Stoveld  r.  Brew- 
in,  2  B.  &  Aid.  116  (1818);  Guillod  r. 
Nock,  1  E<]).  347  (1795)  ;  Wright  c.  God- 
dard,  8  A.  i  E.  144  (1838)  ;  Yatco.  Wihan, 
2  East,  134,  (1801);  Bulwer  c.  Horne,  4  B. 
&  Ad.  1.".2  (1832);  Bennett  v.  Francis, 
2  B.  &  V.  550  (1801 ).  In  Jones  v.  Hoar, 
5  Pick.  285  (1827),  there  were  three 
counts,  one  itpon  a  promissory  note,  one 
for  goods  solil  and  delivered,  and  a  third 
for  money  had  and  received.  The  dcf  nd- 
ant  brought  in  ^inoney  generally  "  on  ac- 
count of,  and  in  satisfaction  of  the  plain- 
tiff"s  damages  in  the  suit."  The  court 
thonght  this  an  admission  of  all  the  con- 
tracts set  forlh  in  the  declaration,  but  un- 
der the  circumstances  the  defendant  had 
leave  to  amend  and  specify  that  the  money 
was  intended  to  be  ]jaid  in  upon  the  prom- 
issory note.  So  in  linntiiiglon  v.  Ameri- 
can iiank,  6  Pick.  340  (1828),  there  were 
two  counts,  first,  on  an  account  annexed 
to   the  writ,   for  the   plaintiff's   services^ 
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to  accruing  damages,  or  interest  for  delay  in  payment,  and  gives 
the  defendant  costs,  (t)  It  need  not  be  made  by  the  defend- 
ant personally ;  if  made  by  a  third  person,  at  his  request,  it  is 
sufficient ;  (w)  and  if  made  by  a  stranger  without  his  knowledge 
or  request,  it  seems  that  a  subsequent  assent  of  the  debtor 
would  operate  as  a  ratification  of  the  agency  and  make  the 
tender  good,  (v)  Any  person  may  make  a  valid  tender  for  an 
idiot ;  and  the  reason  of  this  rule  has  been  held  applicable  to  a 
tender  for  an  infant  by  a  relative  not  his  guardian,  (w)  And  if 
an  agent,  furnished  with  money  to  make  a  tender,  at  his  own 
risk  tenders  more,  it  is  good,  (x)  So  a  tender  need  not  be 
made  to  a  creditor   personally;   but  it  must  be   made  to  an 


claiming  a  specific  sum  ;  and  second,  a 
count  claiming  a  reasonable  compensation 
for  his  services,  and  alleging  tlieir  value  at 
SI, 500.  The  defendant  paid  $300  into 
court.  The  principal  question  was,  wheth- 
er the  defendant  by  paying  the  money  into 
court  generally,  witliout  designating  tlie 
count  on  wliicli  it  was  paid  in,  admitted 
the  contract  of  hiring,  as  set  out  in  the 
second  count,  thus  leaving  no  question  for 
the  jury,  except  the  value  of  the  plaintiff's 
services.  The  court  held  that  it  did.  In 
Spalding  v.  Vandercook,  2  Wend.  431 
(1829),  the  declaration  contained  a  count 
on  a  promissory  note  for  $131,  and  alpo 
the  common  money  counts.  The  defend- 
ant paid  in  $89  and  sought  to  reduce  the 
amount  of  the  plaintiff's  demand  to  that 
sum,  by  showing  that  the  consideration  of 
the  note  failed.  The  court  admitted  evi- 
dence to  that  point,  notwithstanding  tlie 
plea.  See  Donnell  v.  Columbian  insur- 
ance Company,  2  Sumner,  366  (1836). 
In  Elgar  v.  Watson,  1  Car.  &  U.  49+ 
(1842),  the  action  was  assumpsit  for  use 
and  occupation,  and  for  money  lent. 
Cokridr/e,  J.,  held  that  a  general  payment 
by  the  defendant,  acknowledged  the  plain- 
tiff's right  to  recover  something  on  every 
item  in  his  bill  of  particuttirs,  and  it  was 
for  the  jury  to  assess  the  amount.  —  In 
actions  of  tori  the  same  general  principles 
seem  to  be  applied.  If  the  declaration  is 
special,  payment  into  court  operates  as  an 
admission  of  the  cause  of  action,  as  set 
out  in  the  declaration.  Thus,  in  actions 
against  railways  for  injuries  received  by 
the  negligence  of  the  company,  or  in  an 
action  against  a  town  for  a  defect  in  the 
highway,  payment  into  court  admits  the 


defendant's  liability  as  set  out,  and  leaves 
tlie  question  of  damages  for  the  jury. 
Bacon,  v.  Charlton,  7  Cush.  .581  ;  Perren 
V.  Monmouthshire  Railway  Co.  C.  B. 
1853,  20  Kn-.  L.  &  Eq.  258.  And  see 
Lloyd  V.  Walkcy,  9  C.  &  P.  771.  On  tlie 
other  hand,  if  a  declaration  in  tort  is  gen- 
eral,  as  in  trover  for  a  number  of  articles, 
payment  into  court  would  admit  a  liability 
on  some  canse  of  action,  but  not  any  par- 
ticuhir  article  mentioned  in  the  declara- 
tion. Schrcger  v.  Curden,  11  C.  B.  581, 
10  Eng.  L.  &  Eq.  513;  Cook  v.  Hartle, 
8  C.  &  P.  508 ;  Story  i:  Finnis,  6  Exch. 
12.3,  3  Eng.  L.  &  Eq.  548. 

(0  Dixon  V.  Clark,  5  C.  03.  365  ; 
Waistell  V.  Atkinson,  3  Bing.  290 ;  Law 
V.  Jackson,  9  Cowen,  641  ;  Coit  v.  Hou-s- 
ton,  3  Johns.  Cas.  243  ;  Carley  v.  Vance, 
17  Mass.  389;  Raymond  v.  Bearnard,  12 
Johns.  274;  Cornell  v.  Green,  10  S.  &  R. 
14.  A  tender  may  be  sufficient  to  stop 
the  running  of  interest,  although  not  a 
technical  tender  so  as  to  give  costs.  Goff 
V.  Kohoboth,  2  Cush.  475 ;  Suffolk  Bank 
V.  Worcester  Bank,  5  Pick.  106. 

(h)  Cropp  V.  Hambleton,  Cro.  Eliz.  48 ; 
1  Rol.  Abr.  421  (K.),  pi.  2.  A  tender 
may  bo  made  by  an  inhabitant  of  a  school 
district,  on  behalf  of  sucli  district,  without 
any  express  authority,  and  this,  if  ratified 
by  the  district,  is  a  good  tender.  Kincaid 
V.  Brunswick,  2  Fairf.  183. 

(y)  Per  Best,  C.  J.,  in  Harding" z'.  Da- 
vies,  2  C.  &  P.  78.  And  see  Kincaid  v. 
Brunswick,  2  Fairf.  188;  Read  v.  Gold- 
ring,  2  M.  &  S.  86. 

(!«)  Co.  Litt.  206  b;  Brown  v.  Dysin- 
ger,  1  Rawle,  408. 

{x)  Read  v.  Goldring,  2  M.  &  S.  8& 
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agent  actually  authorized  to  receive  the  money,  [y)  If  the 
money  be  due  to  several  jointly,  it  may  be  tendered  to  eilher, 
but  must  be  pleaded  as  made  to  all.  {z)  It  perhaps  is  good 
if  made  to  one  appointed  executor,  if  he  afterwards  prove  the 
will,  (a) 

The  whole  sum  due  must  be  tendered,  {b)  as  the  creditor  is 


(y)  Kirton  v.  Braithwaite,  1  M.  &  W. 
313;  GoocUancl  w.  Blcwitli,  1  Camp.  477. 
Tender  to  a  mercliant's  clerk,  at  the  store, 
for  goods  previously  bought  there,  is  good, 
althougli  tiie  claim  had  tlicn  been  lodged 
■with  au  attorney  for  collection.  Hoyt  v. 
Byrnes,  2  Fairf.  475  ;  Jlclnetfe  v.  Wliee- 
lock,  1  Gray,  600.  And  this  although  the 
clerk  luid  been  forbidden  to  receive  the 
money,  if  tendered.  Moffat  v.  Parsons,  5 
Taunt.  307.  Tender  to  the  attorney  of  a 
creditor  who  has  the  claim  left  for  collec- 
tion, is  good.  Watson  v.  Hetherington,  1 
Car.  &  K.  36  ;  Crozcr  v.  Filling,  4  B.  & 
C.  28,  6  Dowl.  &  R.  132.  And  tender  to 
such  attorney's  clerk,  at  his  office,  the 
pi'incipal  being  absent,  may  be  good. 
Kirton  V.  Braithwaite,  supra.  And  see 
Wilmot  V.  Smith,  3  C.  &  F.  453  ;  Barrett 
V.  Deere,  Moody  &  M.  200.  See  Bing- 
ham ii.  Allport,"l  Nev.  &  M.  398.  The 
debtor  is  not  obliged  to  tender  for  such 
attorney's  letter.  Kirton  u.  Braithwaite, 
supra. 

(z)  Douglas  V.  Patrick,  3  T.  E.  683. 
So  a  lender  of  a  deed  to  one  of  two  joint 
j)urchascrs  is  sufficient.  Dawson  v.  Ew- 
inc,  16  8.  &  H.  371. 

'(<i)  lEq.  Cas.  Abr.  319.  ButseeTodd 
V.  l^arker,  Coxe,  45. 

(/-)  Dixon  u.  Clark,  5  C.  B.  365.  In 
this  case  a  declaration  in  debt  on  simple 
contract  contained  two  counts,  in  each 
of  which  .£26  were  demanded.  Tiie  de- 
fendants pleaded  as  to  the  causes  of  ac- 
tion, as  to  £5,  parcel,  &c.,  a  tender.  The 
plaintiff  replied,  that  before  and  at  the 
time  of  the  teinlcr,  and  of  the  request  and 
refusal  after  mentioned,  and  until  and  at 
the  commencement  of  the  action,  a  hirgcr 
sum  than  £5,  namely,  £13  15,«.,  part  of 
the  money  in  the  declaration  demanded, 
was  due  from  the  defendants  to  the  plain- 
tiff as  one  entire  .<ium,  and  on  one  entire  con- 
tract and  liahilitij,  and  inclusive  of,  and 
not  separate  or  devisable  from  the  said 
sum  of  .£5,  and  the  same  being  a  contract 
and  liability  liy  which  the  defendants  were 
liable  to  pay  to  the  plaintiff  the  wliolo  of 
the  said  larger  sum,  in  one  entire  sum 
upon   request ;  and   that,  after   the   last- 


mentioned  and  larger  sum  had  become  >r> 
due,  and  while  the  same  remained  uiip.-iid, 
the  plaintiff"  requested  of  the  defend. mrs 
payment  of  the  last-mentioned  and  laiuer 
sum,  of  which  the  said  .£5  in  ihe  |ilea 
mentioned  was  then  such  iudivi^iltle  parcel 
as  aforesaid,  yet  that  the  defen<lanrs  ic- 
fuscd  to  pay  the  said  l.-ugcr  snni  ;  where- 
fore the  plaintiff  refused  the  s.iid  £5. 
Held,  on  special  demurrer,  that  tlie  repli- 
cation was  a  good  answer  to  thei)lea,  and 
that,  if  there  was  any  scl-olf  or  other  jn^t 
cause  for  not  paying  the  larger  sum,  it 
should  have  come  by  way  of  njoinder. 
So  in  Boydcn  v.  Moore,  5  M:i-s.  .",65, 
where  the  defendant  had  brought  inio 
court  wliat  she  su]iposcd  .justly  due  on  the 
action,  and  the  costs  up  to  the  time,  liut 
upon  the  trial  it  appeared  that  she  had 
brought  in  too  little  by  forty-one  cents, 
and  tlie  judge  directed  the  jui'v  that  tliey 
might  still  lind  a  verdit;t  fortlie  defendant, 
if  the  balance  appeiu'cd  ro  theni  u  mere 
trifle,  and  they  found  accordingly,  a  new 
trial  was  granted  fur  the  misdirection  of 
the  judge.  And  Parsons,  C.  J.,  said  : 
"  It  is  a  wetl-known  rule  thitt  the  defend- 
ant must  take  care,  at  his  jjeril,  to  tender 
enough,  and  if  he  does  not,  and  if  the 
plaintiff  replies  that  there  is  nn>re  due 
than  is  tendered,  which  is  traversed,  the 
issue  will  be  tigainst  the  defendant,  ami 
it  will  be  the  duly  of  the  jury  to  assess  for 
the  jilaintiff"  the  sum  due  on  the  ])romi.''e  ; 
and  if  it  be  not  covered  by  the  money  ten- 
dered, he  will  have  judgment  for  the  bal- 
ance. If  ihe  pi'csent  tlireetion  of  the 
judge  had  been  in  the  trial  of  such  an 
issue  arising  on  a  ]>lea  of  tender,  wo  can- 
not think  the  direction  to  be  right.  The 
defendant  cannot  lawfully  withhold  from 
the  plaintiff  any  luoney  due  to  him,  how- 
ever small  the  sum,  and  if  the  (kfciidant 
intended  to  tender  as  much  money  as  the 
plaintiff'  could  claim,  but  inade  a  mistake 
in  her  cab  utation,  she  nuist  suffer  for  her 
own  mistake,  and  not  the  phiintiff,  al- 
though the  injury  to  him  may  be  vciv 
small,  and  surli  as  most  men  would  disre- 
gard. From  the  ealcnlation  m.ide  by  the 
judge   in   the   hurry  of  the  trial  the  de- 
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not  bound  to  receive  a  part  of  his  debt.  But  this  does  not 
mean  the  whole  that  the  debtor  owes  to  the  creditor ;  for  he 
may  owe  him  many  distinct  debts ;  and  if  they  are  perfectly 
separable,  as  so  many  notes,  or  sums  of  money  otherwise  dis- 
tinct, the  debtor  has  a  right  to  elect  such  as  he  is  willing  to  ac- 
knowledge and  pay,  and  make  a  tender  of  them.  And  if  the 
tender  be  for  more  than  the  whole  debt,  it  is  valid  ;  (c)  unless 


ficiency  was  about  fourteen  cents,  but  on 
a  more  correct  calculation  it  amounts  to 
about  forty-ono  cents.  And  if  at  tlie  time 
the  money  was  brought  in,  no  action  had 
been  pending;,  and  the  plaintiff  had  then 
received  and  indorsed  tlie  payment,  lie 
might  afterwards  have  commenced  and 
maintained  an  action  to  recover  the  bal- 
ance then  duo.  That  the  law  will  not  re- 
gard trifles,  is,  when  properly  applied,  a 
con-ect  maxim.  But  to  this  point  it  is 
not  applicable.  In  calculating  interest 
there  may  and  probably  must  arise  frac- 
tions not  to  be  expressed  in  the  legal 
money  of  account ;  tliese  fractions  are 
trifles,  and  may  be  rejected.  In  making 
payments  it  is  sometimes  not  possible, 
from  the  value  and  divisions  of  the  cur- 
rent coin,  to  make  the  exact  sum  ;  —  if  the 
payment  be  made  as  nearly  as  it  can  con- 
veniently be  made,  the  fractional  part  of  a 
small  coin  may  be  neglected  ;  it  is  a  trifle. 
But  the  present  case  is  not  one  of  tliese 
trifles.  A  man  may  sue  and  recover  on  a 
note  given  for  forty  cents ;  also  on  a 
larger  note  wliere  forty  cents  remain  un- 
paid. It  is  therefore  our  opinion  that  the 
jury  ouglit  to  have  been  directed  to  calcu- 
late the  interest  on  the  second  note,  and 
deducting  tlie  payments,  if  a  balance  re- 
mained unpaid,  to  find  that  balance  for 
the  plaintiff.  If  any  sum  large  enough  to 
be  discharged  in  tlie  current  coin  of  the 
country  is  a  trifle,  wliich  although  due, 
the  jury  are  not  obliged  by  law  to  award 
to  the  plaintiff,  the  creditor;  it  will  be 
difificult  to  draw  a  line  and  say  how  large 
a  sum  must  be,  not  to  be  a  trifle.  Tlie 
law  gives  us  no  rule."  But  a  tender  of 
the  sum  justli/  due  by  the  condition  of  a 
bond,  is  good, 'although  less  than  the  pen- 
alty.    Tracy  v.  Strong,  2  Conn.  659. 

(c)  Astley  I!.  Reynolds,  2  Stra.  916; 
Wade's  case,  5  Rep.  115;  Dean  v.  James, 
4  B.  &  Ad.  546  ;  Douglas  v.  Patrick,  3 
T.  R.  683  ;  Black  o.  Smith,  Peake,  88  ; 
Cadman  v.  Lubbock,  5  D.  &  R.  289; 
Bevans  v.  Rees,  5  M.  &  W.  306.  In  this 
last   case,  the   defendant,  who  owed  the 
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plaintiff  £108  for  principal  and  interest 
on  two  promissory  notes,  in  consequence 
of  an  application  from  the  plaintiff's  at- 
torney for  the  amount,  sent  a  pereon  to 
the  attorney,  who  told  him  he  came  to 
settle  the  amount  due  on  the  notes,  and 
desired  to  be  informed  what  was  due,  and 
laid  down  150  sovereigns,  out  of  which  he 
desired  the  attorney  to  take  the  principal 
and  interest,  but  the  attorney  refused  to 
do  so,  unless  a  sliop  account,  due  from  the 
plaintiff  to  the  defendant  were  fixed  at  a 
certain  amount :  —  tleld,  that  this  was  a 
good  tender  of  the  £108,  the  fixing  of  the 
shop  account  being  a  collateral  matter, 
which  the  attorney  liad  no  right  to  require. 
And  Lord  Ahin^er  said  :  "  I  am  not 
disposed  to  lay  down  general  propositions, 
unless  where  it  is  necessary  to  the  decision 
of  the  case ;  but  I  am  prepared  to  say, 
tliat  if  the  creditor  knows  the  amount  duo 
to  him,  and  is  offered  a  larger  sum,  and, 
without  any  objection  on  the  ground  of 
want  of  change,  makes  quite  a  collateral 
objection,  that  will  be  a  good  tender." 
But  the  tender  of  a  £5  bank-note  in  pay- 
ment of  a  debt  of  £3  10.s.,  and  requesting 
the  creditor  to  make  the  cliange,  and  re- 
turn the  balance,  has  been  lield  a  bad 
tender.  Bettcrbee  v.  Davis,  3  Camp. 
70.  And  see  Robinson  v.  Cook,  6  Taunt. 
336 ;  Blow  v.  Russell,  1  C.  &  P.  365.  If 
however  the  creditor  does  not  object  to  the 
request  for  cliange,  but  claims  that  more 
is  due  than  tlie  lukole amount  tendered,  and 
therefore  refuses  to  receive  the  tenrltu-,  the 
tender  i.-:  good.  Black  v.  Smith,  Peake, 
88 ;  Cadman  v.  Lubbock,  5  D.  &  R.  289 ; 
Saunders  v.  Graham,  Gow,  121.  And  so 
if  he  refuses  the  tender  merely  on  the 
ground  that  the  debtor  will  not  pay  with 
the  surplus,  another  and  distinct  debt,  or 
unless  the  debtor  will  fix  his  own  counter 
claim  against  the  creditor  at  a  certain 
sum.  Bevans  v.  Rees,  5  M.  &  W.  306. 
If  a  creditor  has  separate  claims  against 
divers  persons  for  different  amounts,  a 
tender  of  one  gross  sum  for  the  debts  of 
all,  will  not  support  a  plea  of  tender, 
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it  be  accompanied  with  a  demand  of  the  balance,  and  the  cred- 
itor objects  for  that  reason.  If  the  obligation  be  in  the  alterna- 
tive, one  thing  or  another  as  the  creditor  may  choose,  the  tender 
should  be  of  both,  that  he  may  make  his  choice,  (d) 

A  tender  must  be  made  at  common  law,  on  the  very  day  the 
money  is  due,  if  that  day  be  made  certain  by  the  contract,  (e) 
But  the  statutes  and  usages  of  our  States  (/)  generally  permit 
the  tender  to  be  made  after  that  day,  but  before  the  action  is 
brought ;  and  in  some  it  may  be  made  after  the  action  is 
brought.  It  has  been  said  that  a  tender  cannot  be  made  before 
the  debt  is  due,  as  the  creditor  is  not  then  obliged  to  accept  it, 
even  if  it  does  not  draw  interest.  But  we  should  be  inclined  to 
believe,  that  the  courts  of  this  country  would,  generally,  hold  a 
tender  valid  that  was  made  before  the  debt  was  due,  provided 
the  debt  did  not  draw  interest,  or  if,  when  the  debt  did  draw 
interest,  the  tender  included  interest  to  the  maturity  of  the 
debt,  (g) 

To  make  a  tender  of  money  valid,  the  money  must  be  act- 
ually produced  and  proffered,  (A)  unless  the  creditor  expressly 

stating  that  a  certain  portion  of  the  whole  so  clear  that  if  a  deht  is  not  drawing  in- 

sum  was  tendered  for  the  debt  of  one.  tcrest,  tender  of  the  debt  before  the  day  it 

Strong  V.  Harvey,  3  Bing.  304.     But  a  is  dm' and  payable,  is  not  good;  and  one 

tender  of  one  gross  sura  upon  several  de-  case  has  expi-essly  licid  it  valid.     M'Hard 

mands   from   the    same   debtor,  without-  i,-.  Wheteroft,  3  Harris  &  McH.  85. 
designating   the   amount   tendered   upon         [h]  Sucklhige  u.  Coney,  Noy,  74.     This 

each,  is  good.      Thetford  v.  Hubbard,  22  case  is  stated  in  the  booli  as  follows :  — 

Vt.  440.  "  Upon   a  special  ^'erdict,  upon  payment 

(d)  Fordley's  case,  1  Leon.  68.  for  a  redemption  of  mortgage,  the  mort- 

(e)  City  Bank  o.  Cutter,  3  Tick.  414;  gaiior  coines  at  the  day  and  place  of  pay- 
Dewey  ('.  Humphrey,  5  Pick.  187  ;  May-  ment,  and  said  to  the  said  mortgagee, 
nard  v.  Hunt,  id.  240;  Gould  u.  Banks,  '  Hiav,  I  am  ready  to  pay  you  the  £200,' 
8  Wend.  562  ;  Day  v.  Lafferty,  4  Pike,  \\liich  was  of  due  money,  and  yet  held  it 
4.50  ;  and  see  (/»/(',  p.  6'!7,n.  («).  Perhaps  all  the  time  upon  his  arm  in  bags;  and 
on  a  contract  for  the  payment  of  money,  adjudged  no  tender,  for  it  might  be  coun- 
simply,  when  interest  would  be  the  only  ters  or  base  coin  lor  any  thing  that  ap- 
damages  to  be  recovered,  a  tender  of  the  peared."  And  Mr.  Justice  Anderson 
principal  and  interest,  to  tlie  day  of  tender,  said  :  "  It  is  no  good  tender  to  say,  I  am 
might  be  sufficient,  if  made  before  action  ready,  &e."  So  in  Comvn's  Digest, 
brought.     But  ,see  ante,  p.  B37,  u.  (n)-  Pleader  (2  W.)  28,  it  is  said,""  If  issue  be 

(/)  This  istlierule  in  Connecticut  from  upon  tlie  tender,  there  must  bo  an  actual 

usage.     Tracy  v.  Strong,  2  Conn.  659.  olfer.     The  tender  alleged  must  be  legal, 

(.(•/)  There  can  be  no  doubt  that  a  tender  and  therefore  it  is  not  sufficient  to   say 

of  a  debt  due  at  a  certain  day,  before  such  pnrdtns  /'nil  solvere,  without  saying,  et  ohta- 

day,  without  tendering  also  interest  up  to  tit."     Sec  also,  Thomas  r.  Evans,  10  Kast, 

the   day  of  maturity,  is   bad,  where  the  101;  Dickeuson  u.  Shee,  4  Esp.  68 ;  Kraus 

debt  is  drawing  interest.     Tillou  o.  Brit-  v.  Arnold,  7  J.  B.  Moore,  59  ;  Leatherdale 

ton,  4    Halst.    120;     Saunders    v.   Frost,  v.  Sweepstone,  3  C.  &  P.  342;  Finch  v. 

5  Pick.  207,  per  Parker,  C.  J.     It  is  not  Brook,  1   Scott,  70 ;  Glasscott  v.  Day,  5 


CH.  III.J 


DEFENCES. 


643 


or  impliedly  waives  this  production,  (i)  And  it  seems  thai,  the 
creditor  may  not  only  waive  the  actual  production  of  the  money, 
but  the  actual  possession  of  it  in  hand  by  the  debtor.  But  it 
has  been  held,  in  one  case,  that  if  a  debtor  has  offered  to  pay, 
and  is  about  producing  the  money,  and  is  prevented  by  the  cred- 
itor's leaving  him,  this  is  not  a  tender.  {/)  The  debtor  is  not 
bound  to  count  out  the  money,  if  he  has  it  and  offers  it.  (k) 


Esp  48;  Brown  v.  Gilmore,  8  Greenl. 
107.  It  is  at  all  events  essential,  that  the 
debtor  have  the  money  ready  to  deliver. 
It  is  not  sufficient  that  a  third  person  on 
the  spot  has  the  money  which  he  would 
lend  the  debtor,  unless"  he  actually  con- 
sents to  lend  it.  Sargeant  v.  Graliam,  !> 
N.  H.  440  ;  Fuller  v.  Little,  T  N.  II.  535. 
The  rule  is  thus  laid  down  in  Bakeman  v. 
Pooler,  15  Wend.  637  ; — to  prove  a  plea 
of  tevder,  it  must  appear  tluit  there  was  a 
production  and  manual  offer  of  the  money, 
unless  the  same  be  dispensed  with  by 
some  positive  act  or  declaration  on  the 
part  of  the  creditor ;  it  is  not  enough  that 
the  party  has  the  money  in  his  pocket,  and 
says  to  the  creditor  that  he  has  it  ready 
for  him,  and  asks  him  to  take  it,  without 
showing  the  money.  A  tender  of  the 
creditor's  own  overdue  notes  is  equivalent 
to  a  tender  in  cash.  Foley  v.  Mason,  6 
Md.  37. 

(t)  The  decisions  are  nice,  and  perhaps 
not  altogether  harmonious  upon  the  point 
of  what  constitutes  a  waiver  of  the  pro- 
duction and  offer  of  the  money,  so  as  to 
render  a  tender  valid.  In  Reed  v.  Gold- 
ring,  2  M.  &  S.  86,  the  agent  of  the  debtor 
pulled  out  his  pocket-book,  and  told  the 
plaintiff  if  he  would  go  to  a  neighboring 
public  house,  he  would  pay  the  debt. 
The  agent  had  the  necessary  amount  in 
his  pocket-book,  but  no  money  was  pro- 
duced. The  creditor  refused  to  take  the 
amount.  Yet  this  was  held  a  good  tender. 
On  the  other  hand,  in  Finch  v.  Brook,  1 
Scott,  TO,  the  defendant's  attorney  called 
at  the  plaintiff's  shop  to  pay  him  the  debt, 
having  the  money  in  his  pocket  for  that 
purpose,  and  mentioned  the  precise  sum, 
and  at  the  same  time  put  his  hand  into  his 
pocket  for  the  purpose  of  taking  out  the 
money,  but  did  not  actually  produce  it, 
the  plaintiff  saying  he  could  not  take  it : 
And,  xemble,  that  tliis  was  a  sufficient  ten- 
der, the  plaintiff  having  dispensed  with 
the  actual  production  of  the  money;  but 
gimre  whether  such  dispensation  ought 
not  to  have  been  specially  pleaded.  And 
in  Breed  o.  Hurd,  6  Pick.  356,  a  witness 


told  the  plaintiff  that  the  defendant  had 
left  money  with  liim  to  pay  the  plaintiff's 
bill,  and  that  if  the  defendant  would  make 
it  right,  by  deducting  a  certain  sum,  he 
would  pay  it,  at  the  same  time  making  a 
motion  with  his  hand  towards  his  desk,  at 
which  he  was  tlien  standing;  and  he 
swore  that  he  belic\-ed,  but  did  not  know, 
that  there  was  money  enough  in  his  desk, 
but  if  there  was  not,  he  would  have  ob- 
tained it  in  five  minutes,  if  the  plaintiff 
would  have  made  the  deduction,  but  tlie 
plaintiff  replied  that  he  would  deduct 
nothing :  —  IJe/d,  that  this  was  not  a  ten- 
der. And,  per  Curiam,  "  To  oar  sur- 
prise there  are  cases  very  nearly  like  this, 
where  the  offer  was  held  to  be  a  valid 
tender,  as  in  Harding  v,  Davies,  2  Car. 

6  P.  77,  where  a  woman  stated  'that  she 
had  the  money  up  stairs.'  Here  the  wit- 
ness said  he  could  get  the  money  in  five 
minutes.  We  all  think  this  was  not  a 
tender.  The  party  must  have  the  money 
about  him,  wherewith  to  make  the  tender, 
though  ii  is  not  necessary  to  count  it. 
We  think  there  was  not  a  tender  here, 
even  on  the  broad  cases  in  England." 

(j)  Leatherdale  v.  Swcepstone,  3  C.  & 
P.  342.  In  this  case,  in  order  to  prove 
the  tender  a  witness  was  called,  who 
stated  that  he  heard  the  defendant  offer  to 
pay  the  plaintiff  the  amount  of  his  de- 
mand, deducting  14s.  O^d.,  which  balance 
was  the  sum  stated  in  the  plea ;  that  the 
defendant  then  put  his  hand  into  Ids 
pocket,  but  before  he  could  take  out  the 
money  the  plaintiff  left  the  room,  and  the 
money  was  therefore  not  produced  till  the 
plaintiff  had  gone.  Lord  Tenderden  held 
this  no  tender.  But  this  was  only  a  Nisi 
Prius  case,  and  may  perhaps  be  question- 
able. For  if  a  tender  be  designedly 
avoided  by  the  creditor,  he  ought  not  to 
object  that  no  tender  was  made.  Gilmore 
V.  Holt,  4  Pick.  25   ;  Southworth  v.  Smith, 

7  Cush.  391. 

(k)  Wheeler  v.  Knaggs,  8  Ohio,  169, 
172;  Behaly  v.  Hatch,  Walker,  (Miss.), 
369  ;  Breed  e.  Hurd,  6  Pick.  356. 
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The  tender  must  be  unconditional ;  so,  at  least,  it  is  some, 
times  said;  but  the  reasonable,  and  we  think  the  true  rule  is, 
that  no  condition  must  be  annexed  to  the  tender,  (I)  which  the 
creditor  can  have  any  good  reason  whatever  for  objecting  to ; 
as,  for  instance,  that  he  should  give  a  receipt  in  full  of  all  de- 
mands, (m)     It  may  not  perhaps  be  quite   settled  that  if  the 


(/)  In  Bevana  v.  Rees,  citcil  supra,  n. 
c),  Miiiile,  B.,  said:  "No  doubt  a  tender 
must  be  of  a  sjDecific  sum,  on  a  specific 
aeeoant ;  and  if  it  be  upon  a  condition 
■\vUicli  tlie  creditor  has  a  riglit  to  object 
to,  it  is  not  a  good  tender.  But  if  the 
only  condition  be  one  which  he  has  no 
right  to  object  to,  and  he  has  still  power 
to  take  the  money  due  —  as  if  the  condi- 
tion were,  '  I  will  pay  the  money  if  you 
will  take  it  up,'  or  the  like  —  that  does  not 
invalidate  the  tender.  Here  the  defend- 
ant offers  the  plaintiff  the  option  of  tak- 
ing any  amount  which  he  says  is  due,  and 
only  offers  it  in  satisfaction  of  that  amount ; 
there  is  no  condition  therefore  which  the 
plaintiff  has  a  right  to  object  to." 

(m)  It  has  been  often  adjudged,  that  if 
the  debtor  demand  a  receipt  in  full  this 
vitiates  his  tender.  Glasscott  w.  Day,  5 
Esp.  48,  seems  to  be  a  leading  case  on 
this  point.  The  sum  claimed  in  the  ac- 
tion was  c£20.  The  defendant  pleaded  non 
assumpsit,  except  as  to  £18,  and  as  to 
that  a  tender.  Tlie  witness  for  the  de- 
fendant, who  proved  the  tender,  stated, 
that  he  went  to  the  plaintiff  with  the 
money,  which  he  offered  to  pay  on  the 
plaintiff  giving  him  a  receipt  in  full. 
The  pl.aintiff  refused  to  receive  it.  And 
Xiord  EUenborou}jh  held  this  not  to  be  a 
good  tender.  Thayer  v.  Brackett,  12 
Mass.  4.')0,  is  also  in  point.  The  real 
debt  was  $190.25.  Part  of  this  debt  had 
been  paid  by  the  note  of  a  third  person, 
which  was  indorsed  by  the  debtor  to  the 
plaintiff'.  If  this  note  had  been  paid  at 
maturity,  the  defendant  would  still  have 
been  indebted  to  the  plaintiff  in  the  sum 
of  §40,  which  he  tendered,  but  required  a 
receipt  in  full  of  all  demands.  The  credi- 
tor I'efused  to  give  this,  as  the  note  was 
still  unpaid,  but  offered  to  give  a  receipt 
in  full  of  all  accounts ;  whereupon  the  ten- 
der was  withdrawn.  Parker,  C  J.,  said  : 
"  The  defendant  lost  the  benefit  of  his 
tender  by  insisting  on  a  receipt  in  full  of 
all  demands,  which  the  plaintiff  was  not 
obliged  to  give  him.  The  defendant 
should  have  relied  on  his  tender  and  upon 


proof  at  the  trial  that  no  more  was  due. 
But  he  withdrew  the  tender,  because  the 
plaintiff  would  not  comply  with  the  terms 
which  accompanied  it.  This  cannot  be 
deemed  a  lawful  tender,  and  according  to 
the  agreement  of  the  parties,  judgment 
must  be  enlereil  for  the  plaintiff  for  the 
balance  of  his  account  and  for  his  costs." 
And  sec  Loring  v.  Cooke,  3  Pick.  48  ; 
Wood  ('.  Hitchcock,  20  Wend.  47,  is  a 
strong  case  to  this  jioint.  It  is  there  held, 
that  a  tender  of  money  in  payment  of  a 
debt  to  be  availalde  must  be  without 
qualification,  i.  e.  tliere  must  not  be  any 
tiling  raising  the  implication  that  the 
debtor  intended  to  cut  otf  or  bar  a  claim 
for  any  amount  beyond  the  sum  tendered; 
and  it  was  accordingly  held  in  this  case, 
that  the  tender  of  a  sum  of  money  in  full 
discharge  of  all  demands  of  the  creditor 
was  not  good.  And  Cowen,  J.,  said : 
"  Very  likely  the  defendant  when  he 
made  the  tender  owed  the  plaintiff  in  the 
whole  more  than  eighty-five  dollars,  but 
has  succeeded,  by  raising  technical  diffi- 
culties, in  reducing  the  report  to  that  sum. 
Independent  of  that,  however,  the  tender 
was  defective.  It  was  clearly  a  tender  to 
be  accepted  as  the  whole  balance  due, 
which  is  holdcn  had  by  all  the  books. 
The  tender  was  also  bad,  because  the  de- 
fendant would  not  allow  that  ho  was  even 
liable  to  the  full  amount  of  what  he  ten. 
dered.  His  act  was  within  the  rule  which 
says  he  shall  not  make  a  protest  against 
his  liability.  He  must  also  avoid  all 
counter  claim,  as  of  a  set-off  against  part 
of  the  debt  due.  That  this  defendant  in- 
tended to  impose  the  tenns,  or  raise  the 
inference  that  the  acceptance  of  the  money 
should  be  in  full,  and  thus  conclude  the 
plaintiff  against  litigating  all  further  or 
other  claim,  the  referees  were  certainly 
entitled  to  say.  That  the  defendant  in- 
tended to  question  his  liability  to  part  of 
the  amount  tendered  is  equally  obvious, 
and  his  object  was  at  the  sanie  time  to 
adjust  his  counter  claim.  It  is  not  of  the 
nature  of  a  tender  to  make  conditions, 
terms,   or   qualifications,   but   simply   to 
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debtor  demands  a  receipt  for  the  sum  which  he  pays,  and  if 
this  be  refused,  retains  the  money,  he  will  thereby  (though 
always  ready  to  pay  it  on  those  terms)  lose  the  benefit  of  his 
tender.  But  the  authorities  seem  to  go  in  this  direction.  If, 
however,  a  tender  be  refused  on  some  objection  quite  distinct 
from  the  manner  in  which  it  was  made,  as  for  the  insufficiency 
of  the  sum  or  any  similar  ground;  objections  arising  from  the 
form  of  the  tender  are  considered  as  waived,  and  cannot  after- 
wards be  insisted  upon.  («) 

The  tender  should  be  in  money  made  lawful  by  the  State  in 
which  it  is  offered,  (o)  But  if  it  be  offered  in  bank-bills  which 
are  current  and  good,  and  there  is  no  objection  to  them  at  the 
time  on  the  ground  that  they  are  not  money,  it  will  be  consid- 
ered so  far  an  objection  of  form,  that  it  cannot  afterwards  be 
advanced,  (p) 

It  has  been  said  in  England,  that  by  a  tender  is  meant,  not 
merely  that  the  debtor  was  once  ready  and  willing  to  pay,  but 
that'  he  has  always  been  so  and  still  is  ;  and  that  the  effect  of  it 
will  therefore  be  destroyed  if  the  creditor  can  show  a  demand 
by  him  of  the  proper  fulfilment  of  the  contract,  at  the  proper 
time,  and  a  refusal  by  the  debtor,  (q)  It  is  possible  that  a  de- 
mand and  refusal  may  in  some  cases  have  the  effect  of  annul- 
ling a  tender,  even  if  they  take  place  before  the  tender  was 


pay  the  sum  tendered,  as  for  an  admitted  Clieminant  v.  Thornton,  2  C.  &  P.  50  ; 
debt.  Interlading  any  other  object  will  Peacocli  v.  Dickeison,  2  C.  &  P.  51,  n. 
always  defeat  the  effect  of  the  act  as  a  Sandford  v.  Bulkley,  30  Conn.  344.  It  is 
tender.  Even  demanding  a  receipt,  or  an  believed  that  no  case  has  gone  so  far  as  to 
Intimation  that  it  is  expected,  as  by  asli-  hold  that  a  tender  would  be  bad  because  a 
jng,  '  Have  you  got  a  receipt,'  will  vitiate,  receipt  for  the  sum  tendered  was  requested. 
The  demand  of  a  receipt  in  full  would  of  (h)  C'ole  v.  Blake,  Peakc,  179  ;  Eich- 
course  be  inadmissible.  The  reason  of  ardson  v.  Jackson,  8  M.  &  W.  298;  Bull 
this  rule  is  obvious  where  the  debtor  does  v.  Parker,  2  Dowl.  n.  s.  345. 
not  in  fact  tender  all  that  is  due;  for  if  a  (o)  Wade's  ca,se,  5  Rep.  114;  Hallo- 
debtor  tenders  a  certain  sum  as  all  that  is  well  v.  Howard,  13  Mass.  235 ;  Moody  v. 
due,  and  the  creditor  receives  it,  under  Mahurin,  4  N.  H.  296. 
these  circumstances  it  might  compromise  {/))  This  may  be  fairly  mferred  from  the 
his  rights  in  seeking  to  recover  more  ;  but  case  of  Warren  v.  Mams,  7  Johns.  476 ; 
if  the'same  sum  was  tendered  unconrfiVion-  and  see  Ball  v.  Stanley,  5  Yerg^l99; 
ally,  no  such  effect  could  follow.  Sutton  Wheeler  v.  Knaggs,  8  Ohio,  172  ;  Brown 
w  Hawkins,  8  C.  &  P.  259.  The  reason  v.  Dysinger,  1  Rawle,  408;  bnow  w. 
whv  a  tender  has  so  often  been  held  in-  Perry,  9  Pick.  542 ;  Towson  v.  Havre-de- 
val'id,  when  a  receipt  in  full  was  demand-  Grace  Bank,  6  Harns  &  J- 53. 
ed,  seems  not  to  have  been  merely  because  (<,)  Dixon  «.  Clark,  5  C.  l!;36o  anil 
a  receipt  was  asked  for,  but  rather  because  see  Cotton  v.  Godwin,  7  M.  &  W.  147 
a  part  was  offered  iu  full  payment.     See 
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made ,  although,  as  has  been  said,  generally,  if  not  universally, 
in  this  country,  a  tender  is  valid  and  effectual  if  made  at  any 
time  after  a  debt  is  due  ;  and  a  demand  made  after  the  tender, 
if  for  more  than  the  sum  tendered,  will  not  avoid  the  tender,  (r) 

2.   Of  the  Tendek  of  Chattels. 

The  thing  to  be  tendered  may  not  be  money,  but  some  spe- 
cific article ;  and  the  law,  in  relation  to  the  delivery  of  these 
under  a  contract,  has  been  much  discussed,  and  is  not  perhaps 
yet  quite  settled.  We  have  alluded  to  some  of  the  questions 
which  this  topic  presents,  when  speaking  of  sales  of  chattels. 
Others  remain  to  be  considered. 

It  may  be  considered  as  settled,  that  acts  which  would  con- 
stitute a  sufficient  tender  of  money,  will  not  always  have  this 
effect  in  relation  to  chattels.  Tlius,  if  one  who  is  bound  to  pay 
money  to  another  at  a  certain  time  and  place,  is  there  with  the 
money  in  his  pocket  for  the  purpose  of  paying  it,  and  is  pre- 
vented from  paying  it  only  by  the  absence  of  the  payee,  this 
has  the  full  effect  of  a  tender,  (s)  But  if  he  is  bound  to  deliver 
chattels  at  a  particular  time  and  place,  it  may  not  be  enough  if 
he  has  them  there.  They  may  be  mingled  with  others  of  the 
like  kind  which  he  is  not  to  deliver.  Or  they  may  need  some 
act  of  separation,  or  identification,  or  completion,  before  they 
could  become  the  property  of  the  other  party,  (t)     As  in  sales, 


(r)  Thetford  v.  Hubbard,  22  Vt.  440.  wus  there  ready  to  pny,  and  the  plaintifF 

Certainly  not,  if  tlie  demand  is  for  more  did  not  come  for  it.     He  did  not  prove 

than  the  real  debt,  althongh   the   excess  how  much  he  had,  nor  its  value.     Held, 

was  for  another  debt  truly  duo.     Dixon  no  payment,  nor  tender.     So  in  Barney  c. 

V.  Clark,  5  C.  B.  378.     And  see  Brandon  Bliss,!  D.  Chip,  .399,  the  Supreme  Court 

V.  Newington,  3  Q.  B.  91.');  Hesketh  v.  of  Vermont    held,  that   a  plea   that   the 

Fawcett,    11   M.   &  W.  356  ;   apparently  delitor  had  the  property  ready  at  the  time 

overruling  Tyler  ./.  Bland,  9  M.  &  W.  and   place,   and  there   remained  through 

338.  the   day,  ready  to  deliver  it,  but  that  the 

(s)  Gilmore  v.  Holt,  4  Pick.  258 ;  South-  creditor  did  not  attend  to  receive  it,  and 

worth  V.  Smith,  7  Cush.  391.  th.at   the   property  is  still  ready  for  the 

(t)  Veazy  i;.  Harmony,  7  Greenl.  91;  creditor,  if  he  will  receive  it,  was  not  siiiiS- 

Wynum  v.  Winslow,  2  Fairf.  398  ;  Leb-  cient  to  discharge  the  contract,  and  vest 

allister   v.  Nash,   24  Me.  316  ;   Bates  v.  the  property  in  the  payee.     The  debtor 

Churchill,  32  Me.  31  ;   Bates    v.   Bates,  ought  to  have  gone  further,  and  set  apart 

Walker,   401  ;    Newton   a.  Galbraith,    5  the   chattels   (boards)   so  that  the  payee 

Johns.  119.     In  this  last  case  a  note  was  could   have   identified   and    taken    them, 

payable  in  produce  at  the  maker's  house.  See   also,   Barns   r.   Graham,  4    Cowen, 

The    defendant    pleaded    payment,     and  452;     Smith    a.    Loomis,    7    Conn.    110. 

proved  that  he  had  hay  in  his  barn,  and  This  last  case  denies  to  be  sound  law  the 
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the  property  in  chattels  does  not  pass  while  any  such  act 
remains  to  be  done,  so,  if  there  be  an  obligation  to  deliver 
these  articles,  it  may  be  said,  as  a  general  rule,  that  the  obliga- 
tion is  not  discharged  so  long  as  any  thing  is  left  undone  which 
would  prevent  the  property  from  passing  under  a  sale.  That 
is,  it  is  no  tender,  unless  so  much  is  done  that  the  other  party 
has  nothing  to  do  but  signify  his  acceptance  in  order  to  make 
the  property  in  the  chattels  vest  at  once  in  him.  An  exception 
would  doubtless  be  made  to  this  rule,  in  reference  to  chattels 
which  could  be  ascertained  and  specified  by  weight,  measure, 
or  number.  If  one,  bound  to  deliver  twenty  bushels  of  wheat  at 
a  certain  time  and  place,  came  there  with  fifty  bushels  in  his 


case  of  Robbins  i\  Luce,  4  Mass,  474,  in 
which  the  defendant  had  contracted  to 
deliver  the  plaintiiF  27  ash  barrels,  at  the 
defendant's  dwelling-house,  on  the  20th 
Sept.  1804.  Being  sued  on  the  contract, 
the  defendant  pleaded  in  bar,  that  on  the 
day  he  had  the  27  barrels  at  his  dwelling- 
house  readt/  to  be  deUvered,  and  had  al- 
ways had  the  same  ready  for  delivery. 
The  plea  did  not  aver  tluit  the  phiintiif 
was  not  there  to  receive  them,  but  the 
plea  was  still  held  good  on  special  demur- 
rer. See  also,  Robinson  v.  Batchelder, 
4  N.  H.  40;  and  Brown  k.  Berry,  14  N. 
H.  459,  which  tends  to  support  "Robbins 
V.  Luce.  In  M'Connel  v.  Hall,  Brayton, 
223,  the  Supreme  Court  of  Vermont  held, 
that  the  promise  to  pay  the  plaintiff  a 
wagon  to  be  delivered  at  the  defendant's 
store,  was  not  complied  with  by  the  fact 
that  tlie  defendant  had  the  wagon  at  the 
time  and  place  ready  to  be  delivered,  ac- 
cording to  the  contract.  But  the  question 
here  arose  under  the  general  issue,  and 
tlie  court  held,  that  the  fact  of  readiness 
and  willingness  did  not  supjiort  the  fact 
of  paymetit  or  discharge  of  the  contract, 
but  the  case  does  not  decide  that  the  de- 
fendant, had  he  pleaded  in  bar,  tliat  lie 
was  ready  at  the  time  and  place  to  deliver 
the  wagon,  and  that  the  plaintiff  was  not 
there  to  receive  it,  must  have  also  proved 
that  he  so  designated  and  set  apart  the 
wagon  as  to  vest  the  property  in  the 
plaintiff.  The  same  distinction  between 
the  defence  of  paijment,  and  a  defence 
founded  upon  special  matter  pleaded  in 
liar,  was  recognized  in  the  subsequent 
case  of  Downer  v.  Sinclair,  15  Vt.  495. 
There  the  defendant  had  agreed  to  de- 
liver at  his   shop,  and   the  plaintiff  had 


agreed  to  receive  certain  "winnowing 
mills  "  in  discharge  of  a  debt.  A  part 
had  been  delivered  and  received  at  said 
shop,  and  their  value  indorsed  on  the 
claim.  On  tiie  day  the  remainder  were 
due  tlie  plaintiff  called  at  the  defendant's 
shop  for  them,  but  did  not  find  the  de- 
fendant at  home,  and  went  away  without 
making  any  demand.  On  the  same  day 
the  defendant  returned,  and  being  in- 
formed what  had  talien  place,  set  apart 
for  the  plaintiff  the  number  of  mills 
requisite  to  comjjlete  tlie  contract.  These 
mills  had  ever  since  remained  so  set  apart ; 
the  plaintiff  never  called  again,  but  brought 
suit  upon  his  original  claim.  The  court 
held,  that  these  facts  would  not  support 
a  plea  of  payment,  since  they  were  not 
given  and  receivtd  by  the  creditor,  but 
that  they  would  be  a  special  defence  to 
the  action,  and  gave  judgment  for  the  de- 
fendant. See  Mattison  v.  Wescott,  13  Vt. 
258  ;  Oilman  v.  Moore,  14  Vt.  457.  But  if 
a  plea  of  readiness  and  willingness  to  per- 
form, amounts  to  a  defence,  the  plea  should 
be  full  and  positive  ;  it  should  leave  noth- 
ing open  to  inference.  Thus  in  Savary  v. 
Goe,  3  Wash.  C.  C.  140,  the  contract  was 
to  deliver  to  the  plaintiff  a  quantity  of 
whiskey  in  the  month  of  May,  1809.  The 
defendant  being  sued  on  the  contract 
pleaded  that  he  was  ready  and  willing  at 
the  time  and  place  agreed  upon  to  deliver 
the  whiskey,  according  to  the  tei'ms  of  the 
contract;  but  that  the  plaintiff  was  not 
then  and  there  ready  to  accept  the  same  ; 
but  the  plea  did  not  state  that  the  defend- 
ant was  at  the  place,  in  person  or  by  agent, 
ready  and  prepared  to  deliver  the  whiskey, 
and  for  this  omission  the  plea  was  held 
insufficient. 
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wagon,  all  of  the  same  quality,  and  in  one  mass,  with  the  pur- 
pose of  measuring  out  twenty  bushels  ;  and  was  prevented  from 
doing  so  only  by  the  absence  of  the  promisee,  this  must  be  a 
sufficient  tender.  It  is  not  necessary  that  the  chattels  should 
be  so  discriminated  that  they  might  be  described  and  identified 
with  the  accuracy  necessary  for  a  declaration  in  trover,  because, 
except  in  some  instances  to  be  spoken  of  presently,  the  prom- 
isee does  not  acquire  property  in  the  chattels  by  a  tender  of 
them  which  he  does  not  accept.  He  may  still  sue  on  the  con- 
tract ;  and  to  this  action  the  promisor  may  plead  a  tender,  and 
•'  that  he  always  has  been  and  now  is  ready  "  to  deliver  the 
same  ;  and  then  the  promisee  may  take  the  goods  and  they  be- 
come his  property,  and  the  contract  is  discharged.  But  the 
promisor  need  not  plead  the  tender  unless  he  choose  to  do  so. 
He  may  waive  it,  and  then  the  promisee  recovers  only  damages 
for  the  breach  of  the  contract,  and  acquires  no  property  in  the 
chattels. 

When  a  tender  is  pleaded  with  a  profert,  the  defendant  should 
have  the  article  with  him  in  court.  But  this  would  be  some- 
times inconvenient,  in  the  case  of  very  bulky  articles,  and 
sometimes  impossible.  A  reasonable  construction  is  therefore 
given  to  this  requirement ;  and  it  is  sufficient  if  the  defendant 
be  in  actual  possession  of  the  article,  and  ready  to  make  imme- 
diate delivery  to  the  plaintiff,  in  a  manner  reasonably  convenient 
to  him.  (m)  In  such  case,  however,  it  was  a  rule  of  the  old  law, 
and  the  reason  would  seem  to  exist  now,  that  it  should  be 
averred  in  the  plea  that  the  thing  cannot,  by  reason  of  its 
weight,  conveniently  be  brought  into  court,  (v) 

The  tender  must  be  equally  unconditional  as  if  of  money. 
It  may  be  made  to  an  agent,  or  by  an  agent ;  but  if  the  agent  of 
the  deliverer  has  orders  to  deliver  the  chattels  to  the  receiver, 
only  if  he  will  cancel  and  deliver  up  the  contract,  this  is  not  a 
tender,  although  such  agent  had  the  chattels  at  the  proper  time 
and  place,  (w) 

It  is  a  good  defence  pro  tanto  to  such  a  contract,  that  the 

(«)  Bro.  Abr.  tit.  Tout  temps  prist,  pi.         (t>)  Id. 
3  ;  2  Rol.  Abr.  524.  [w]  Eobinson  u.  Batchelder,  4  N.  H  W. 
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plaintiff  accepted  a  part  of  the  articles  before  the  day  specified 
in  the  contract ;  (x)  or  that  there  was  an  agreement  between 
the  parties,  which  may  be  by  parol,  that  the  chattels  should  be 
delivered  at  another  time  and  place,  and  that  the  plaintiff  was 
there,  wholly  ready  to  deliver  them,  (y)  Or  that  the  defendant 
knew  that  the  articles  were  delivered  at  another  time  and  place, 
and  did  not  dissent  or  object,  (z) 

Generally,  if  no  time  or  place  be  specified,  the  articles  are  to 
be  delivered  where  they  are  at  the  time  of  the  contract,  (a) 
unless  collateral  circumstances  designate  a  different  place,  (b) 
K  the  time  be  fixed,  (c)  but  not  the  place,  then  it  will  be  pre- 
sumed that  the  deliverer  was  to  bring  the  articles  to  the  receiver 
at  that  time,  and  for  that  purpose  he  must  go  with  the  chattels 
to  the  residence  of  the  receiver,  (d)  unless  something  in  their 


{x)  Id. 

(s)  Flagg  V.  Dryden,  7  Pick.  53. 

(a)  Bronson  v.  Gleason,  7  Barb.  472 ; 
Ban-  V.  Myers,  3  Watts  &  S.  295,  a  sale 
of  2,000  mulberry  trees.  The  reason  is, 
that  the  party  to  receive  is  to  be  the  nctor, 
by  going  to  demand  the  articles ;  and  until 
then,  the  other  party  is  not  in  dofanlt  l)y 
omitting  to  tender  thera.  See  also,  Thax- 
ton  V.  ISdwards,  1  Stew.  524 ;  McMurry 
V.  The  State,  6  Ala.  326 ;  Minor  v. 
Michie,  Walker,  24 ;  Chambers  v.  Winn, 
Ilardiu,  80,  n. ;  Dandridge  v,  Harris,  1 
Wash.  ( Va.),  326.  A  note  payable  in  spe- 
cific articles,  without  mentioning  time  or 
place,  is  payable  only  on  demand,  and 
should  be  demanded  at  the  place  where 
the  property  is.  Lobdell  o.  Hopkins,  5 
Cowen,  518.  Vance  v.  Bloomer,  20 
Wend.  196.  In  Rice  v.  Churchill,  2  De- 
nio,  145,  a  note  was  given  by  the  owner 
of  a  saw-mill,  payable  in  lumber,  when 
called  for.  It  was  held  to  be  payable  at 
the  maker's  mill,  and  that  a  special  de- 
mand there  was  necessary  to  fix  the 
maker,  unless  he  had  waived  the  necessity 
thereof. 

(6)  Thus  in  Bronson  v.  Gleason,  7 
Barb.  472,  while  the  general  rule  was  ad- 
mitted, that  the  store  of  the  merchant,  the 
shop  of  the  mechanic,  or  manufacturer, 
and  the  farm  or  granary  of  the  fanner,  is 
the  place  of  delivery  when  the  contract  is 
silent  on  the  subject ;  this  rule  was  held 
inapplicable  when  the  collateral  circum- 
Etances  indicated  a  different  place.  It  was 
there  held,  that  where  goods  are  a  subject 


of  general  commerce,  and  are  purchased 
in  laine  quantities  for  reshipment,  and 
tlie  purchaser  resides  at  the  place  of  re- 
sliipniciit,  and  has  there  a  storehouse  and 
dock  fur  that  purpose,  a  contract  to  deliver 
such  jiurcliascr  "400  barrels  of  salt  in 
i/ood  order,  liefore  the  first  of  November," 
meant  a  delivery  at  the  purchaser's  place 
of  resilience. 

(c)  If  the  time  fixU  on  Sunday,  tender 
on  Monday  is  good.  Barrett  v.  Allen,  10 
Ohio,  426-  Stebbins  v.  Leowolf,  3  Cush. 
137  ;  Sands  v.  Lyon,  18  Conn.  18  ;  Avery 
V.  Stewart,  2  id.  69  ;  Salter  v.  Burt,  20 
Wend.  :i05.  —  Questions  often  arise  as  to 
the  time  of  daij  at  which  a  tender  may,  or 
must  be  made.  It  seems  that  the  debtor 
must  have  the  property  at  the  place  agreed 
upon,  at  the  last  convenient  hour  of  that 
day.  See  Tiernan  v.  Napier,  5  Yerg. 
410;  Aldrich  o.  Albee,  1  Greenl.  120; 
Savary  v.  Goe,  3  Wash.  C.  C.  140.  Un- 
less by  the  acts  of  tlie  parties  this  is 
waived.  In  Sweet  v.  Harding,  19  Vt. 
587,  a  note  wax  payable  in  grain,  "  in  Jan- 
uary." Tender  was  made  early  in  the 
evening  of  the  last  day  of  that  month, 
but  the  payee  ivas  absent.  The  tender  or 
separation  of  the  grain  was  at  the  debtor's 
own  dwelling-house  (where  by  the  con- 
tract it  was  to  be  delivered),  and  the  payee 
did  not  know  of  it.  The  tender  was  held 
to  be  too  late,  and  no  defence  to  the  con- 
tract. But  rent  may  be  tendered  to  the 
lessor  personally  on  the  evening  it  falls 
due.  Id.  And  see  Startup  v.  Macdon- 
ald,  2  Scott,  N.  R.  48!). 

[d]  Barr  d.  Myers,  3  Watts  &  S.  295 
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very  nature  or  use,  or  some  other  circumstances  of  equivalent 
force,  distinctly  implies  that  they  are  to  be  left  at  some  other 
place,  (e)  And  it  may  happen,  from  the  cumbrousness  of  the 
chattels,  or  other  circumstance^,  that  it  is  obviously  reasonable 
and  just  for  the  deliverer  to  ascertain  from  the  receiver,  long 
enough  beforehand,  where  they  shall  be  delivered  ;  and  then  he 
wiU  be  held  to  this  as  a  legal  obligation.  (/)  So  too,  in  such  a 
case,  the  receiver  would  have  the  right  to  designate  to  the  de- 
liverer, a  reasonable  time  beforehand,  a  place  of  delivery  reason- 
ably convenient  to  both  parties,  and  the  deliverer  would  be 
bound  by  such  direction,  (g)  If  no  place  is  indicated,  and  the 
deliverer  is  not  in  fault  in  this,  he  may  deliver  the  chattels  to 
the  receiver,  in  person,  at  any  place  which  is  reasonably  con- 
venient, (h)  And  if  the  deliverer  be  under  an  obligation  to 
seek  or  notify  the  receiver,  he  need  not  follow  him  out  of  the 
State  for  this  purpose,  for  he  is  only  bound  to  reasonable  dili- 
gence and  efforts,  (i)  And  if  the  receiver  refuses  or  neglects  to 
appoint  a  place,  or  purposely  avoids  receiving  notice  of  a  place, 
the  deliverer  may  appoint  any  place,  with  a  reasonable  regard  to 
the  convenience  of  the  other  party,  and  there  deliver  the  arti- 
cles. (_;■)  But  though  he  is  not  obliged  to  follow  the  receiver 
out  of  the  State,  yet  if  the  receiver  live  out  of  the  State,  or  even 
out  of  the  United  States,  this  perhaps  does  not  exempt  him 
from  the  obligation  of  inquiring  from  him  where  the  chattels 
shall  be  delivered ;  (k)  and  the  same  rule  seems  to  hold  if  the 


Roberts  v.  Beatty,  2  Penn.  63.     In  such  327  ;    Russell  v.   Orrasbee,   10  Vt.  274  ; 

cases  tlie  creditor  has  the  rifibt  to  appoint  Livingston  u.  Miller,   1   Kern.   80.     And 

tlie  place  of  delivery.     Aldrich  u.  Albee,  see  Gilbert  v.  Dunforth,  2  Seld.  58.5. 
1  Greenl.  120.  (/)   Co.  Litt.  210,  b. ;  Ban-  r.  Myers,  3 

(e)  If  the  </mc  bo  fixed,  and  by  the  con-  "Watts   &  S.   29.5;  Howard  v.   Miner,  20 

tract  the   payee   has  liis  election  of  the  Me.  325;  Bixby  v.   Whitney,  5   Greenl. 

place,  he  must  notify  the  payor  of  his  elec-  192;  Bean  v.  Simpson,  16  Me.  49;  Min- 

lion  in  a  rcasonaljle  time  fe/6re  theday  of  pus  v.  Pritehett,  3   Dev.  78;  Roberts  i;. 

payment,  or  the  payor  may  tender  the  ar-  Beatty,  2  Penn.  63. 

tides  at  any  rcason.able  place,  and  notify         (r/)'  Howard  v.  Miner,  20  Me.  325 ;  Al- 

tlie  payee  thereof.     The  rifthtof  the  payee  drich  v.  Albee,  1  Gicenl.  120. 
to  electtlieplaceof  delivery  in  such  cases,         (h)  Howard  v.  Miner,  20  Me.  325. 
is  not  a  condition  precedent,  but  a  mere         {i)    Co.  Litt.  210;  Smith  v.  Smith,  25 

privilege,  which  he  may  waive  by  a  neg-  Wend.  403,  2  Hill,  351 ;  Howard  v.  Miner 

lect  to  exercise  it.     Peck  u.  Hubbard,  U  20  Me.  325.  ' 

Vt.  612;  overruhng  Bassett  v.  Kerne,  1  ( ;  )  Id. 

Leon.  69;  and  see  "Taylor  v.   Gallup,  8         (kj  Bixby;;.  Whitney,  5  Greenl  192. 
Vt.   340  ;    Townsend   v.  Wells,  3  Day, 
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promisor  lives  out  of  the  United  States  and  the  promisee 
within,  (l) 

If  no  expression  used  by  the  parties,  and  nothing  in  the  na- 
ture of  the  goods  or  the  circumstances  of  the  case  controls  the 
presumption,  then  the  place  where  the  promise  is  made  is  the 
place  where  it  should  be  performed.  Nor  will  an  action  be 
maintainable  upon  such  a  promise,  without  evidence  that  the 
promisee  was  ready  at  that  place  and  at  the  proper  time  to 
receive  the  chattel,  or  that  the  promisor  was  unable  to  deliver  it 
at  that  place  and  time,  (m)  The  plaintiff  must  show  a  demand 
or  a  readiness  to  receive,  and  notice  equivalent  to  a  demand,  or 
else  that  the  demand  must  have  been  nugatory,  because  the 
defendant  could  not  have  complied  with  it. 

If  the  promise  be  to  pay  money  at  a  certain  time,  or  delivei 
certain  chattels,  it  is  a  promise  in  the  alternative ;  and  the  al- 
ternative belongs  to  the  promisor,  (w)  He  may  do  either  the 
one  or  the  other,  at  his  election ;  nor  need  he  make  his  election 
until  the  time  when  the  promise  is  to  be  performed ;  but  after 
that  day  has  passed  without  election  on  his  part,  the  promisee 
has  an  absolute  right  to  the  money,  and  may  bring  his  action 
for  it.  (o) 

(Z)  White  V.  Perley,  15  Me.  470.-    But  notify  the  other  party  of  his  desire  to  pay 

qucere  if  the  two  preceding  cases  can  he  in  leather,  or  tlie  right  to  the  money  be- 

reconcilcd  with  the  cases  and  authorities  comes  absolute.     Plowman  v.  McLane,  7 

cited  supra,  n.  (/).  Ala.   775.     If  the  leather  rises  in  value, 

(?n)  But  in  a  note  payable  in  specific  ar-  tlie  debtor  is  not  bound  to  pay  in  that  arti- 

ticles  at  a  certain  time  and  place,  it  lias  cle.     lb.     If  the  specific  property  is  not 

been  held,  the  plaintiff^  may  maintain  his  delivered  at  the  time  and   place   agreed 

action  without  proving  a  demand  at  the  upon,  and  this  without  the  fault  of  the 

time  and   place.      If  the   defendant  was  payee,  his  right  to  recover  the  money  is 

there  ready  and  willing  to  comply  with  tlie  absolute.     Stew.art  v.   Donelly,  4   Yerg. 

contract,  that  might  be  a  good  defence  to  177.     And  the  payee  is  not  bound  to  re- 

the  action ;  but  that  must  come  in  by  way  ceive  the  property  before  the  day  of  pay- 

of  defence  ;  and  on  failure  of  such  proof,  ment.     Orr  v.   Williams,  5  Humph.  423. 

the  plaintiff  may  recover  the  amount  of  his  In  Oilman  v.  Moore,  14  Vt.  457,  the  note 

note   in   money.      Fleming  o.   Potter,   7  was  payable  "  in  the  month  of  February ; " 

Watts,  380.     And  see  Thomas  v.  Roosa,  the  property  was  set  apart  on  the  last  day 

7  Johns,  461 ;  Townsend  v.  Wells,  3  Day,  of  January,  and  kept  there  in  a  suitable 

327  ;  White  K.  Perley,  15  Me.  470;  Games  condition    from    that   time    through   the 

0.  Manning,  2  Greene,  251.  month  of  February.     The  tender  was  ad- 

(n)  A  promise  to  pay  a  certain   sum  in  judged  sufficient  to  pass  the  property  and 

money,  at  a  certain  time,  but  "  which  may  extinguish  the  debt, 
be  discharged  in  good  leather,"  is  a  coiidi-         (o)  Townsend   v.  Wells,  3  Day,   327. 

tional  contract,  leaving  the  debtor  the  op-  This  was  an  action  on  a  note  for  $80,  pay- 

tion  of  paying  in  that  manner  if  he  elect,  able  in  rum,  sugar,  or  molasses,  at  the 

at  t/ie  time  of  payment.     It  is  a  condition  election  of  the  payee,  within  eight  days 

for  the   debtor's  benefit,  and   he   should  after  date.     It  was  held  not  necessary  to 
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A  contract  to  deliver  a  certain  quantity  of  merchandise  at  a 
certain  time,  means,  of  course,  to  deliver  the  whole  then ;  (p) 
and  such  is  its  meaning,  though  the  delivery  is  to  be  made  on 
an  event  which  may  happen  at  one  time  as  to  one  part,  and  at 
another  time  as  to  another ;  as  on  its  arrival  at  a  certain  port ; 
for  if  a  part  only  arrives  there,  the  promisor  is  not  bound  to 
deliver,  (q)  nor  if  he  tenders  is  the  promisee  bound  to  receive 
6uch  part.  The  contract  is  entire,  and  the  obhgation  of  each 
party  is  entire.  But  as  it  is  certainly  competent  for  them  to 
contract  that  a  part  shall  be  delivered  at  one  time,  and  a  part 
at  another,  so  this  construction  may  be  given  to  a  contract, 
either  by  its  express  terms,  or  by  such  facts  and  circumstances 
in  the  transaction,  or  in  the  nature  of  the  chattels  to  be  deliv- 
ered, as  would  distinctly  indicate  this  as  the  meaning  and  in- 
tention of  the  parties. 

Whenever  chattels  are  deliverable  by  contract  on  a  demand, 
this  demand  must  be  reasonable ;  that  is,  reasonable  in  time, 
and  place,  and  manner,  (r)  And  the  conduct  of  the  promisor 
will  always  receive  a  reasonable  construction.  Thus,  in  gen- 
eral, if  a  proper  demand  be  made  upon  him,  his  silence  wiU  be 
held  equivalent  to  a  refusal  to  deliver  the  chattels,  (s)  And  by 
application  of  the  same  universal  principle,  all  the  obligations 
of  both  parties  receive  a  reasonable  construction.  Thus,  if  the 
promise  be  to  do  within  a  certain  time  a  certain  amount  of 
labor  on  materials  furnished,  they  must  be  furnished  in  season 
to  permit  that  work  to  be  done  within  that  time,  by  reasonable 
exertions,  (t)     And  if  certain  work  is  to  be  done,  that  certain 

prove  that  the  payee  madehis  election  and  (p)  Roberts  v.  Beatty,  2  Penn.  63.    If 
gave  notice  thereof  to  tlie  maimer,  but  that  however  the  party  acce|its  a  part  witliout 
if  the  defendant  did  not  tender  i-illitr  of  tlie  objection,  he  tlierehy  disatfirms  the  entirety 
articles  within  ei^Mit  days,  he  became  im-  of  the  contract,  and"  is  liable  to  pay  for  so 
mediately    liable    on    bis    note,   and   the  much   as   he   receives,   id. ;    0.\cn'd,ilu   v. 
amount   might   be   recovered   in  money.  Wetherell,  9  B.  &  C. 386  ;  Booth  «.  Tyson, 
And   see   Roberts  v.  Bouty,  2  Penn.  63;  1.5   Vt.   .515;    Bowker  v.   Hovt,  18  Pick. 
Wiley  u.  Sboemak,  2  Greene,  205  ;  Church  555.     Deducting,   it   seems,    an  v  damage 
V.  Feterow,  2  Penn.  301;    Vanhooser  u.  sustained  by  the  non-fullilment  of  the  con- 
Logan,  3  Seam.  389  ;  Elkins  c.  PMrkhurst,  tract.     Id.     And  see  »;ite,  p    !i\9,ets,q. 
17  Vt.  105.     If  a  promise  be  in  the  alter-  {q)    Russell  «.  NicoU,  3  Wend.  112. 
native  to  deliver  one  article  at  one  place,  (r)   Higgins  v.  Emmons,  5  Conn.  76. 
or  anotlier  article  at  anotlior  place,  at  the  (s)    Higgins  v.  Emmons,  5    Conn.  76 
election  of  the  (/('6to/-,  lie  ought  to  give  the  And    see   Dunlap  u.  Hunting,  2  Denio 
creditor  reasonable  notice  of  his  election.  643. 
Aldrich  y.  Albce,  1   Grecnl.  120.  {«)    Clement  w.  Clement,  8  N.  H.  210. 
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other  work  may  be  done,  all  to  be  completed  and  the  whole 
delivered  within  a  certain  period,  the  work  first  to  be  done, 
must  be  finished  early  enough  to  permit  the  other  work  to  be 
done  in  season,  (u) 

If  by  the  terms  of  the  contract,  certain  specific  articles  are  to 
be  delivered  at  a  certain  time  and  place,  in  payment  of  an  ex- 
isting debt,  this  contract  is  fully  discharged,  and  the  debt  is 
paid,  by  a  complete  and  legal  tender  of  the  articles  at  the  time 
and  place,  although  the  promisee  was  not  there  to  receive  them, 
and  no  action  can  be  thereafter  maintained  on  the  conti'act.  (v) 


So  where  the  debtor  was  to  deliver  at  his 
factoiT  a  certain  quantity  of  salt,  to  be 
paclied  in  barrels  ;  which  were  to  be  de- 
livered at  the  factory  by  the  creditor,  but 
which  was  not  done  in  due  time,  the  court 
held  that  the  debtor  was  not  bound  to  de- 
liver the  salt  in  bulk,  at  least,  not  unless  he 
had  received  notice  that  the  creditor  waived 
the  pucking  of  the  salt,  and  would  receive 
the  salt  in  bulk,  in  full  discharge  of  the 
contract.  Goodwin  v.  Holbrook,  4  Wend. 
377. 

(w)    Clement  v.  Clement,  8  N.  H.  210. 

{v)  Mitchell  v.  Merrill,  2  Blackf.  87  ; 
Slingerland  v.  Morse,  8  Johns.  474.  In 
■  this  last  case  the  time  of  the  delivery  was 
rendered  certain  by  the  contract,  but  no 
place.  The  debtor  tendered  the  property 
at  the  place  where  it  was  (it  being  cum- 
brous articles),  but  the  creditor  refused  to 
receive  it  there,  and  then  appointed  an- 
other place,  but  the  same  not  being  deliv- 
ered, he  brought  his  action  on  the  contract, 
which  was  either  to  deliver  the  ])roperty  or 
pay  a  certain  sum  of  money.  The  tender 
was  held  to  be  a  bar  to  the  action,  and  the 
creditor  was  held  bound  to  resort  to  the 
specific  articles  tendered,  and  to  the  per- 
son in  whose  possession  they  were.  See 
also,  Curtis  v.  Greenbanks,  24  Vt.  536 ; 
Zinn  V.  Rowley,  4  Barr,  169 ;  Games  v. 
Manning,  2  Greene,  254.  Garrard  v.  Zach- 
ariah,  iStew.  272,  is  to  the  same  effect. 
Case  V.  Green,  5  Watts,  262,  is  a  strong 
case  to  the  same  point.  There  the  cred- 
itor was  prevented  by  sickness  from  at- 
tending at  the  time  and  place  designated 
to  receive  the  articles.  The  debtor  had 
the  property  there,  and  left  it  on  the 
ground.  The  creditor  afterwards  brought 
suit  on  the  contract,  and  the  tender  was 
held  a  good  bar.  See  also,  Lamb  v.  La- 
throp,  13  Wend.  95,  which  also  holds,  that 
if  the  tender   be  not  accepted,  the  cred- 


itor cannot,  by  a  subsequent  demand  and 
refusal,  revive  his  right  to  sue  upon  the 
contract ;  for  the  debtor  is  not  bound,  as 
in  tender  of  money,  to  keep  his  tender  al- 
ways ready.  After  such  tender  he  is  but 
a  bailee  of  the  property  for  the  creditor,  and 
his  rights  and  duties  are  the  same  as  those 
of  other  bailees.  Some  cases  hold,  that  a 
tender  under  the  circumstances  stated  in 
the  text,  must  always  be  kept  good,  and 
thiit  a  plea  averring  that  the  debtor  was 
ready  at  the  time  and  place  to  deliver  the 
articles,  but  that  the  payee  did  not  come 
to  receive  them,  is  bad,  for  not  averring 
that  the  debtor  was  always  and  still  is 
ready  to  deliver  the  same.  Nixon  v.  Bul- 
lock," 9  Yerg.  414;  Tiernan  v.  Napier, 
Peek,  212;  Milicr  v.  McClain,  10  Yerg. 
245  ;  and  dicta  in  Eoberts  v.  Beatty,  2 
Pcnn.  63.  But  this,  as  we  have  seen,  is 
not  the  generally  recognized  rule.  The 
tender,  however,  must  be  such  as  to  vest 
the  property  in  the  creditor.  The  articles 
should  be  so  set  apart,  and  designated,  as 
to  enable  the  payee  to  distinguish  and 
know  them  from  all  others.  The  absence 
of  the  payee  alone  will  not  dispense  with 
such  designation  and  separation  by  tlie 
debtor.  The  fact  that  the  latter  had  the 
articles  at  the  time  and  place,  readi/  to  bo 
delivered  if  the  other  party  had  been  pres- 
ent, is  not  alone  a  sujBcient  tender  to  vest 
the  property  in  the  other  party,  or  to  bar 
an  action  on  the  contract.  Smith  o. 
Loomis,  7  Conn.  110.  In  this  casePe(ers, 
J.,  said :  though  we  find  much  confu- 
sion and  contradiction  in  the  books  on  tliis 
subject,  our  own  practice  seems  to  liave 
been  uniform  for  nearly  sixty  years,^  and 
establishes  these  propositions,  —  I.  That 
a  debt  payable  in  specific  articles,  may  be 
discharged  by  a  tender  of  these  articles,  at 
the  proper  time  and  place.  2.  That  the 
articles  must  be  set  apart  and  designated 
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But  the  property  in  the  goods  has  passed  to  the  creditor,  and 
he  may  retain  them  as  his  own.  (w)     These  two  things  go 


so  as  to  enable  the  creditor  to  distinguish 
them  from  others.  3.  That  the  pro|itrty 
so  tendered  vests  in  the  creditor,  and  is  at 
his  rislc.  4.  That  a  tender  may  be  made 
in  tlie  absence  of  the  creditor."  And  see 
M'Connell  v.  Hall,  Brayton,  223;  New- 
ton V.  Galbraith,  5  Johns.  119;  Barns  v. 
Graham,  4  Cowen,  452  ;  Xicliols  v.  Whit- 
ing, 1  Root,  443.  After  such  tender,  tlie 
property  vests  in  the  creditor,  and  he  may 
maintain  trover  for  tlie  same.  Rix  u. 
Strong,  I  Root,  5.'j. 

(iv)  See  preceding  note.  In  the  cele- 
brated case  of  Weld  v.  Hadley,  1  N.  H. 
295,  a  different  doctrine  was  declared.  It 
was  tliere  held,  that  when  a  creditor,  to 
wliom  a  tender  of  specific  articles  is  made 
in  pursuance  of  a  contract,  refuses  to  ac- 
cept the  tender,  he  acquires  no  property  in 
the  articles  tendered,  though  the  contract 
is  discharged  by  such  tender.  That  was 
an  action  of  trover  for  leather.  It  ap- 
peared that  Hadley  gave  Weld  a  note, 
dated  August  9,  1808,  for  300  dollars, 
payable  in  good  merchantable  leatlier  at 
cash  price,  in  two  years  from  January  I, 
109.  When  the  note  became  due,  Had- 
ley tendered  to  the  plaintiff  a  quantity  of 
leather,  but  a  dispute  arose  as  to  the  price 
of  leatlier,  and  Weld  thinking  the  (|U.uitity 
not  sufficient  to  pay  the  note,  refused  to 
receive  it,  and  Hadley  took  it  away  and 
used  it.  Weld  then  brought  a  sidt  upon 
the  note  ;  Hadley  pleaded  the  tender  in 
bar,  and  issue  being  joined  u]jon  the  ten- 
der, the  jury  found  that  a  sufficient  quan- 
tity was  tendered,  and  judgment  wa>  ren- 
dered ia  favor  of  Hadley.  After  that  suit 
was  determined.  Weld  demanded  the 
leatlier  of  the  defendant,  and  tendered  the 
expenses  of  keeping.  Hadley  rci'uscil  to 
deliver  the  leather,  and  thereupon  this  suit 
was  brought.  The  case  was  aigued  witli 
great  ability  on  both  sides.  And  Richard- 
son, C.  J.,  in  delivering  the  judgment  of 
the  court,  said  ;  "  The  plaintiff  cannot  pre- 
vail in  this  action,  unless  he  has  shown  a 
le^al  title  to  the  leather,  which  is  the  suh- 
ject  of  contest,  vested  in  himself.  The 
question  then  to  be  decided  is,  ivhetlicr 
upon  the  tender  of  the  leather  by  the  de- 
fendant in  pursuance  of  his  contract,  the 
property  vested  in  the  plaintiff,  notwith- 
Btanding  his  refusal  to  accept  it.  It  there- 
fore becomes  necessary  to  look  into  the 
nature  and  consequences  of  a  tender  and 
refusal.     In  some  cases  the  debt  or  duty  is 


discharged  by  a  tender  and  refusal ;  and 

in  other  ca^es  it  is  not In 

an  obligation  with  condition  for  the  deliv- 
ery of  s])ecific  articles,  a  tender  and  refusal 
of  the  articles  is  a  perpetual  discharge. 
Thus  if  a  man  make  an  obligation  of  i£100, 
with  condition  for  the  delivery  of  corn, 
timber,  &c.,  or  for  the  performance  of  an 
aw;ird,  or  tlie  doing  of  any  act,  &.C.,  this  is 
collateral  to  the  obligation,  and  a  tender 
and  refusal  is  a  ijerjietual  bar.  Co.  Litt. 
207  ;  9  Co.  79,  H.  Foytoe's  case.  So  if  a 
man  he  bound  in  200  quarters  of  wheat  for 
delivery  of  100  quarters  of  wheiit,  if  the 
obligor  tender  at  the  day  the  100  quarters, 
he  shall  not  plead  vncore  pristc,  because 
albeit  it  be  parcel  of  the  condition,  yet 
tlicv  be  bona  /'crilura,  and  it  is  a  charge  for 
the  obligor  to  keep  them.  Co.  Litt.  207. 
Frtmi  a  remark  of  Coke  upon  this  exam- 
ple of  an  obligation  for  the  deliver}'  of 
wheat,  it  is  \cry  clear,  that  he  was  of  opin- 
ion that  the  obligee  bad  no  remedy  to  re- 
cover the  wheat  tendered.  For  he  says. 
'and  the  rta^tm  wherefore  in  the  case  of 
an  obligation  for  the  payment  of  money, 
the  sum  mentioned  in  the  condition  is  not 
lost  liy  the  tender  and  refusal,  is  not  only 
for  that  it  is  a  duty  and  parcel  of  the  obli- 
gation, and  thcrcfure  is  not  lost  liy  the  ten- 
der and  refusal,  but  also  for  that  tne  ob- 
liLirc  bath  ivmerly  by  law  for  the  same.' 
This  remark  has  no  point  whatever,  unless 
the  ^vheat  is  to  be  I'uiisidcrcd  as  lost  by  the 
tender  and  lel'usal.  In  the  case  of  an  ohli- 
garion  or  contract  for  the  delivery  of  >pc- 
ciric  articles,  &c.,  the  duty  is  not  (lis- 
charged  by  a  tender  or  refusal,  l>i'c(tn^c  any 
title  to  the  thing  tendered  vc>ts  in  him  who 
reliises  it,  for  in  that  ease  the  condition  or 
contract  must  be  considered  as  )jerfbrined, 
and  should  he  so  pleaded,  but  hecanse  the 
defendant  having  done  all  in  his  power  to 
perforin  the  condition  or  contract,  and 
liaviii'j:  been  pvereiiteil  by  the  fault  of 
the  other  parly,  the  non-performance  is  hy 
law  exriised.  This  is  evident  from  many 
ca..es  that  are  to  be  found  in  the  books." 
The  learned  jndge  then  cites  and  com- 
ments on  s^'veral  eases,  and  continues,  "  It 
is  believed,  that  it  may  with  great  >aferv 
he  affirmed  that  there  is  nothing  in  the 
English  books,  nor  in  the  decisimis  of  our 
own  courts,  that  gives  the  least  cciuute- 
nance  to  the  supposition,  that  when  s|ieeilic 
articles  are  tendered  and  refused,  the  prop- 
erty still  passes.     It  seems,  however,  that 
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together.  If  the  contract  and  its  obligation  are  discharged  by 
the  tender,  the  property  in  the  chattels  passes  by  the  tender; 
and  on  the  other^hand,  if  the  property  passes  by  the  tender,  the 
contract  is  discharged.  And  therefore,  whenever  a  tender  would 
discharge  the  contract,  it  must  be  so  complete  and  perfect,  as 
to  vest  the  property  in  the  promisee,  and  give  him  instead  of 
the  jus  ad  rem  which  he  loses,  an  absolute  jms  in  re. 

If  there  be  a  contract  to  deliver  wares  or  goods  which  are 
merchandise,  and  belong  to  a  certain  trade,  this  means  wares  or 
goods  of  the  kind,  fashion,  and  quality  in  common  use  in  that 
trade,  and  not  such  as  are  antiquated  and  unsalable,  {x}  And 
the  kind  and  quality  of  the  goods  should  be  such  as  would  be 
necessary  to  make  a  sale  of  them  legal,  (y) 


a  different  opinion  formerly  prevailed  in 
Connecticut.  1  Root,  55  and  443 ;  1 
Swift's  Syst.  404.  But  it  seems  to  liave 
been  formed  without  due  consideration, 
and  stands  wholly  unsupported  by  author- 
ity. Nor  are  we  able  to  learn,  either  from 
Swift  or  Root,  the  grounds  of  the  decision. 
It  also  seems  from  some  remarks  made  by 
individual  judges  in  the  case  of  Sliiiger- 
land  V.  Morse,  8  Johns,  474 ;  and  in  Ooit 
et  al.  V.  Houston,  3  Johns.  Cas.  243,  that 
an  opinion  is  entertained  in  Now  Yorkthat 
property  may  pass  upon  a  tender  and  re- 
fusal. But  in  neither  of  those  cases  was 
that  the  point  before  the  court,  and  al- 
though we  entertain  the  highest  respect 
for  the  talents  and  legal  learning  of  the 
judges  who  seem  to  have  intimated  such 
an  opinion,  we  cannot  rely  upon  their 
obiter  dicta  on  points  not  before  them,  in 
opposition  to  the  whole  current  of  author- 
ities from  the  earliest  times Had 

the  plaintiff  been  well  advised,  he  would 
not  have  rejected  the  tender  at  the  risk  of 
his  debt,  but  would  have  received  the 
leather  and  indorsed  the  quantity  upon 
the  note.  He  might  then  have  brought 
an  action  upon  the  note  to  recover  tlie 
balance,  and  have  settled  the  question 
without  incurring  any  hazard  but  that  of 
costs.  But  he  saw  fit  to  take  a  different 
course.  '  This  was  probably  done  through 
an  innocent  mistake,  and  if  so,  it  was  his 
misfortune,  but  cannot  alter  the  law.   How- 


ever innocent  the  mistake  may  have  been 
he  has  no  riglit  to  ask  an  indemnity  from 
the  defendant,  who  seems  to  have  been 
in  all  things  equally  innocent.  And  as 
he  ehose  to  exact  of  the  defendant  a  rigid 
compliance  with  the  terms  of  the  contract, 
he  must  not  complain  if  the  defendant 
now  cliooses  to  shield  himself  under  the 
rigid  rules  of  the  law."  But  tliis  decis- 
ion has  not  been  approved  of,  and  it 
probably  would  not  now  be  considered  as 
law  in  any  jurisdiction. 

(.r)  Bennett  v.  Short,  7  Greenl.  150. 

(//)  Thus  when  a  statute  required  all 
leather  offered  for  sale  to  be  stamped  G. 
or  B.,  a  tender  of  unstamped  leather  is 
not  sufficient.  Elkins  v.  Parkhurst,  17 
Vt.  105.  So  if  the  law  requires  the  aiti- 
cle  to  be  packed  in  a  certain  manner. 
Clark  V.  Pinney,  7  Cowen,  681.  A  con- 
tract to  deliver /700c/  coarse  salt  is  fulfilled 
by  a  delivery  of  coarse  salt  of  a  medium 
quality,  of  the  kind  generally  used  at  the 
place  and  time  of  delivery.  Goss  v.  Tur- 
ner, 21  Vt.  437.  In  Crane  v.  Roberts;  5 
Grccnl.  419,  there  was  a  contract  to  de- 
liver such  hay  as  B  should  say  was  "ma-- 
chantabte."  That  which  he  did  deliver,  B 
called  "  a  fair  lot,  say  merchantable,  not 
quite  so  good  as  I  expected ;  the  outside 
of  the  bundles  some  damaged  by  the  wea- 
ther."—  Held,  no  compliance  with  the 
contract. 
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3.   Or  THE  Kind  of  Performance. 

When  the  defence  against  an  action  on  a  contract  is  per- 
formance, the  question  sometimes  arises  whether  the  perform- 
ance relied  upon  has  been  of  such  a  kind  as  the  law  requires. 
The  only  general  rule  upon  this  point  is,  that  the  performance 
must  be  such  as  is  required  by  the  ti'ue  spirit  and  meaning  of 
the  contract,  and  the  intention  of  the  parties  as  expressed 
therein.  A  mere  literally  accurate  performance  may  wholly  fail 
to  satisfy  the  true  purpose  of  the  contract ;  and  such  a  per- 
formance is  not  enough,  if  the  true  purpose  of  the  contract  can 
be  gathered  from  it,  according  to  the  established  rules  of  con- 
struction. Thus  a  contract  for  the  conveyance  of  real  estate,  is 
satisfied  only  by  a  valid  conveyance  with  good  title,  (z)  But  if 
the  contract  expresses  and  defines  the  exact  method  of  convey- 
ance, and  that  method  is  accurately  followed,  although  no 
good  title  passes,  this  is  a  sufficient  performance,  (a)  But  if 
the  expression  is,  "  a  good  and  sufficient  deed,"  the  deed  must 
/lot  only  be  good  and  sufficient  of  itself,  but  it  must  in  fact  con- 
vey a  good  title  to  the  land,  because  otherwise  it  would  not  be 
sufficient  for  the  purpose  of  the  contract.  (&) 

{z)  Smith   V.  Haynes,  9    Greenl. /128.  the  title  shall  be  conveyed."     But  it  has 

Here  the  figreement  was  "to  sell  certain  been  held  in  Ohio,  that  a  contract  for  a 

land."     It  was  held  to  he  an  agreement  good  title  was  discharged  by  a  tender  of  a 

also  to  "  convey  "  the  land ;  but  it  was  not  quitclaim  deed,  the  grantor   having  the 

determined  whether  the  deed  should  con-  whole    title.      I'ugh    v.    Chcsseldine,   11 

tain   a  warranty  -or   not.     In   Brown   v.  Ohio,  109. 

Gammon,  14  Me.  276,  the  contract  was  (a)  Hill  v.  Hobart,  16  Me.  164;  per 
"to  convey  a  certain  tract  of  land,  the  Redfield,  J.,  in  Lawrence  v.  Dole,  11  Vt. 
title  to  be  a  good  and  sufficient  deed;"  554.  In  Tinney  v.  Ashley,  15  Pick.  54ti, 
and  this  was  held  to  be  a  contract  to  give  the  obligors  undertook  to  execute  and 
a  good  title  by  deed.  Lawrence  u.  Dole,  deliver  a  "good  and  sufficient  warranty 
1 1  Vt.  549,  bears  upon  the  same  point,  deed  "  of  certain  land  ;  and  the  court  held. 
It  was  there  held,  that  if  the  contract  be  that  the  words  "  good  and  sufficient " 
"  to  convey  the  land  by  a  deed  of  convey-  were  to  be  applied  to  the  deed  and  not  to 
ance,"  for  a  stipulated  price,  this  is  not  the  title,  and  that  the  condition  was  per- 
fulfilled  by  executing  a  deed  of  convey-  formed  by  making  and  delivering  a  deed 
ance  merely.  The  party  must  be  able  to  good  and  sufficient  in  point  of  form  to  con- 
convey  such  a  title  as  the  other  party  had  vey  a  good  title,  the  remedy  for  anv  defect 
a  right  to  expect,  and  this  is  to  be  deter-  being  upon  the  covenant  of  warranty  in 
mined  by  the  fair  import  of  the  terms  used  the  deed  ;  but  see  next  note, 
with  reference  to  the  subject-matter.  Bed-  (h)  Tremain  v.  Liming,  Wright,  644. 
field,  J.,  said  :  "  The  contract  is,  not  to  It  was  held  tliat  the  words  "  good  and 
execute  a  deed  merely,  but  to  conoei/,  \yf  a  sufficient  deed  "  meant  a  deed  of  warranty 
deed,  &c.,  a  certain  tract  of  land.  Could  conveying  a  fee-simple  ;  and  a  deed  with- 
language  be  more  explicit  1  What  is  im-  out  warranty,  and  not  signed  by  the  obli- 
plied  in  conveying  land '      Surely,  that  gor's  wife,  was  held  no  "compliance  with 
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If  the  contract  be  in  the  alternative,  as  to  do  a  thing  on  one 
day  or  another,  or  in  one  way  or  another,  the  right  of  election 
is  with  the  promisor,  if  there  be  nothing  in  the  contract  to  con- 
trol the  presumption,  (c)  It  is  an  ancient  rule,  that  "  in  case 
an  election  be  given  of  two  several  things,  always  he  that  is 
the  first  agent,  and  which  ought  to  do  the  first  act,  shall  have 
the  election."  (d)  But  this  same  rule  may  give  the  election  to 
the  promisee,  if  something  must  first  be  done  by  him  to  create 
the  alternative,  (e)  If  one  branch  of  the  alternative  becomes 
impossible,  so  that  the  promisor  has  no  longer  an  election,  this 
does  not  destroy  his  obligation,  unless  the  contract  expressly  so 
provide ;  but  he  is  now  bound  to  perform  the  other  alterna- 
tive. (/)  An  agreement  may  be  altogether  optional  with  one 
party,  and  yet  binding  on  the  other,  (g) 


the  contract.  In  Hill  v.  Hobart,  16  Me. 
164,  the  contract  was  to  make  and  execute 
"a  good  and  sufficient  deed  to  convey  the 
title ; "  this  was  held  not  to  be  performed 
unless  a  good  title  passed  by  the  deed.  In 
this  case  also  the  distinction  in  the  text 
was  recognized,  that  if  the  contract  is  for 
the  conveyance  of  land,  or  for  a  title  to  it, 
performance  can  be  made  only  by  the  con- 
veyance of  a  good  title.  But  when  it  stip- 
ulates only  for  a  deed,  or  for  a  conveyance 
by  a  deed  described,  it  is  performed  by 
giving  such  a  deed  as  is  described,  how- 
ever defective  the  title  may  be.  Tliat  the 
words  "good  and  sufficient,"  when  used 
as  descriptive  of  a  deed,  have  reference  to 
the  title  to  be  conveyed,  and  not  to  the 
mere  form  of  the  deed,  see  Fletcher  v. 
Button,  4  Comst.  396  ;  Chite  v.  Robinson, 
2  Johns.  59.5;  Judsou  v.  Wass,  11. Johns. 
52.5  ;  Stow  V.  Stevens,  7  Vt.  27.  But  see 
Aiken  v.  Sanford,  5  Mass.  494;  Gazley  y. 
Price,  16  Johns.  268  ;  Parker  v.  Parmele, 
20  id.  130  ;  Stone  v.  Fowle,  22  Pick,  166. 
See  also,  Tinney  v.  Ashley,  15  Pick.  546, 
cited  in  preceding  note.  In  this  last  case 
the  court  lay  considerable  stress  on  the 
fact  that  the  deed  was  to  contain  a  cove- 
nant of  warranty,  which  showed  that  the 
party  intended  to  look  at  that  as  his  mu- 
niment of  title. 

(c)  Smith  V.  Sanborn,   1 1  Johns.  59 ; 
Layton  v.  Pearce,  Doug.  16,  per  Lord 
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Mansfield;  Small  v.  Quincy,  4  Greenl. 
497.  In  this  case  A  contracted  to  deliver 
"  from  one  to  three  thousand  bushels  of 
potatoes,"  and  he  was  allowed  the  right  to 
deliver  any  quantity  he  chose  within  the 
limits  of  the  contract.  And  see  M'Nitt 
V.  Clark,  7  Jolms.  465;  13  Edw.  IV.,  4 
pi.  12.  If  the  contract  is  to  do  one  of  two 
things  hy  a  {:iven  day.  the  debtor  has  un- 
til that  day  to  make  liis  election  ;  but  if 
he  suffer  that  day  to  pass  without  pei'form- 
ing  cither,  his  contract  is  broken  and  his 
riglit  of  election  gone.  Choifc  v.  Mose- 
ley,  1  Bailey,  136  ;  M'Xitt  u.  Clark,  7 
Johns.  465. 

(d)  Co.  Litt.  145,  a.  And  see  Norton 
D.  Webb,  36  Me.  270. 

(e)  Cliippendale  u.  Thurston,  4  C.  & 
P.  98. 

(/)  Stevens  v.  Webb,  7  C.  &  P.  60. 

(g)  Thus,  where  A  agreed  to  deliver  to 
B  by  the  first  of  May,  from  700  to  1,000 
barrels  of  meal,  for  which  B  agreed  to 
pay  on  delivery  at  the  rate  of  six  dollars 
per  barrel,  and"  A  delivered  700  Imnels, 
and  also  before  the  day  tendered  to  B300 
barrels  more,  to  make  up  the  1,000  iiarrels, 
which  B  refused  ;  it  was  held,  that  B  was 
bound  to  receive  and  pay  for  the  whole 
1,000  barrels  ;  the  delivery  of  any  quan- 
tity between  700  and  1,000  barrels,  being 
at  the  option  of  A  only,  and  for  his  benefit. 
Disborough  v.  Neilson,  3  Johns.  Gas.  81. 
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i.  Of  Part  Perfoemakce. 


A  partial  performance  may  be  a  defence,  pro  tanto,  or  it  may 
sustain  an  action,  pro  tanto;  but  this  can  be  only  in  cases 
where  the  duty  to  be  done  consists  of  parts  which  are  distinct 
and    severable   in   their   own   nature,  (A)    and    are    not  bound 


(7i)  Thus  in  an  entire  contract  of  sale, 
or  manufacture  of  a  large  quantity  of  an 
article  or  articles,  at  an  ajiieed  price  for 
eacli,  the  cuiTcnt  of  authorities  holds,  that 
a  delivery  and  acceptance  of  part,  gives  a 
right  to  recover  for  that  part,  deducting 
whatever  damages  tlie  other  party  sus- 
tained hy  the  non-fulfilment  of  the  con- 
tract. Bowker  v.  Ilii\t,  18  Pick.  SS.'j,  a 
sale  of  1 ,000  hushels  of  corn  at  S.t  cents 
per  bushel.  The  plaintiff  delivered  only 
410  bushels,  and  refused  to  deliver  the  re- 
mainder; the  vendee  kept  ^vllnt  he  had 
received,  and  was  held  huurid  to  pay  for 
it,  deducting  his  damages.  Oxendale  v. 
Wetherc'll,  9  B.  &  ('.  386,  was  a  sale  of 
250  liushels  of  wheat  at  85  cents  per 
bushel.  The  vendor  delivered  only  1.30 
bushels,  when  corn  having  advanced,  he 
refused  to  deliver  the  remaiinler.  The 
jury  fuimd  the  contract  to  he  entire,  but  as 
the  vendee  had  retained  the  corn  delivered, 
until  after  the  expiration  of  the  time  for 
the  completion  of  the  contract,  the  whole 
Court  of  King's  Bencii  held  him  liable 
for  the  same.  Champion  u.  Short,  1 
Camp.  53,  is  to  the  same  effect.  There 
the  defendant,  who  resided  at  Salisbury, 
ordered  from  the  plaintiff,  a  ^\'1l()Iesale 
grocer  in  London,  **  half  a  chest  of  Frciicli 
plums,  two  hogsheads  of  raw  sugar,  and 
100  litmps  of  white  sugar;  to  lie  all  sent 
down  without  delay."  The  plums  anfl 
raw  sugar  arrived  nearly  as  soon  as  the 
course  of  conveyance  would  permit;  but 
the  wiute  sugar  not  coming  to  hand,  the 
defendant  countermanded  it,  and  ga^'e 
notice  to  the  plaintiff,  that  as  he  had 
wished  to  have  the  two  sorts  of  sugar  to- 
gether, or  not  nt  all,  he  would  not  acce]>t 
of  the  raw.  The  ])lams  the  defendant 
used,  and  this  action  having  l)cen  brouglit 
to  recover  the  price  of  the  plums  and  tlie 
raw  sugar,  he  tendered  the  p]-ice  of  tlie 
plums ;  and  at  the  trial  the  (|uestion 
was,  whether  he  was  liable  to  pay  for 
the  sugar.  And,  per  Lord  EUenborough, 
"  Where  several  articles  are  ordered  at 
the  same  time,  it  does  not  follow,  although 
there  be  a  separate  price  fixed  for  eacli. 


that  they  do  not  form  one  gross  contract. 
I  may  wish  to  have  articles  A,  B,  C,  and 
D,  all  of  different  sorts  and  of  different 
values  ;  but  without  having  every  one  of 
them  as  I  direct,  the  rest  may  be  useless 
to  me.  I  therefore  bargain  for  them 
jointly.  Here  had  the  defendant  given 
notice  that  he  would  accept  neither  the 
plums  nor  the  raw  sugar,  as  without  the 
white  sugar  they  did  not  form  a  proper  as- 
sortment of  goods  for  his  shop,  he  might 
not  have  been  liable  in  the  present  action; 
but  he  ha.s  completely  rebutted  the  pre- 
sumption of  a  joint  contract,  including  all 
the  articles  ordered,  by  accepting  the 
plums,  and  tendering  payment  for  them. 
Therefore,  if  the  raw  sugar  was  of  the 
quality  agreed  on,  and  was  delivered  in 
reasonable  time,  he  is  liable  to  the  plain- 
tiff for  the  price  of  it."  And  sec  Barker 
V.  Sutton,  I  Camp.  55,  n. ;  Bragg  v.  Cole, 
6  J.  B.  Moore,  lU;  Shaw  r.  Bndger,  12 
S.  &  R.  275,  recognize  the  same  rule.  In 
Booth  V.  Tyson  ^  15  Vt.  515,  the  con- 
tract was  to  monld  for  the  defendant  two 
hundred  stove  patterns ;  only  a  part  was 
e\er  made,  which  the  defendant  used  and 
dis]ioscd  of,  ".■•■  thei/  jveremade.  The  plain- 
tiff gave  uyt  the  contract  without  complet- 
ing it ;  but  he  was  allowed  to  recover  on 
a  (junnttim  mentif,  deducting  the  damages 
to  the  other  ])arly.  In  Mavor  r.  Pyne,  3 
Bing.  235,  also,  it  was  held,  that  a  con- 
tract to  publish  a  work  in  nitmhers,  at  so 
much  a  number,  meant  that  each  number 
should  be  paid  for  as  delirered.  Shiptou' 
V.  Casvdii,  5  B.  &  C.  ."78,  holds  also,  that 
an  acceptance  of  part  under  an  entire 
contract,  gives  a  right  of  action  for  snch 
part,  although,  in  accordance  with  the  sug- 
gestions in  that  case,  it  may  he  questioned 
whether  the  plaintiflF  can  sustain  an  action 
for  part,  until  after  the  expiration  of  the 
time  for  the  delivery  of  the  whole;  for 
perhaps  the  vendee  may  conclude  to  re- 
turn wliat  he  has  received  unless  tho 
whole  is  delivered,  which  cannot  be  known 
until  the  time  has  expired.  See  Wad- 
dington  v.  Oliver,  5  B.  &  P.  61.  The 
New  York  Courts  adopt  a  difTcrcnt  doc- 
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together  by  expressions  giving  entirety  to  the  contract.  It  is  not 
enough  that  the  duty  to  be  done  is  in  itself  severable,  if  the  con- 
tract contemplates  it  only  as  a  whole,  {i) 

If  money  is  to  be  paid  when  work  is  done,  and  an  action  be 
brought  for  the  money,  non-performance  of  the  work  is  of 
course  a  good  defence  ;  but  if  there  is  a  part  performance,  and 
this  is  a  performance  of  the  whole  substance  of  the  contract, 
and  an  omission  only  of  what  is  incidental  and  unimportant,  (j) 
it  is  a  sufficient  performance  ;  but  the  contract  may  expressly 
and  in  special  terms,  provide  that  these  forma],  incidental,  and 
non-essential  parts  shall  be  done,  and  then  they  are  made  by 
the  parties  matters  of  substance.     Thus,  if  the  time  be  set  in 


trine,  and  hold,  that  part  performance, 
although  accepted,  furnishes  no  ground  of 
recovery  pro  tanto,  and  repudiate  the  doc- 
trine of  Oxendale  v.  Wetherell,  supra, 
Champlin  v.  Rowley  13  Wend.  285,  18 
id.  187;  Mead  v.  Degolyer,  16  "Wend. 
6.32;  Paige  v.  Ott,  5  Denio,  406;  iVIc- 
Knight  f.  Dunlop,  4  Barb.  36  ;  and  see 
ante,  p.  523,  n.  (;). 

(i)  The  most  frequent  cases  where  the 
entirety  of  a  contract  is  sustained   as  a 
good  defence  in  law  to  an  action  for  part 
performance,  are,  perhaps,   contracts   of 
labor  and  service  for  a  fixed  time.     Here 
the  current  of  authorities  agrees  tliat  ])art 
performance  gives  no  right  to  part  com- 
pensation, unless  the  fulfilment  of  the  con- 
tract is  prevented  by  tlie  act  of  the  obli- 
gee.    Cutter  V.  Powell,  6  T.  R.  320,  is 
well  known  as   the  leading  case  on  this 
subject.     There  a  sailor,  had  taken  a  note 
from  the  master  of  a  vessel  to.jiay  him  30 
guineas,  "  provided  he  proceeded,  continued, 
and  did  his  duty  as  second  mate  from  Ja- 
maica to  Liverpool."     The  sailor  died   on 
the  voyage,  and  his  administrator  was  not 
allowed  to  recover  any  thing  for  the  ser- 
vice actually  performed.     But  as  the  sailor 
was  by  the  contract  to  receive  about  four 
times  as  much,  provided  he  completed  the 
voyage,  as  was  generally  paid  for  the  same 
service  without  any  special  contract,  this 
fact  might  have  had  much  influence  upon 
the  court  in  determining  this  contract  to 
be  entire  and  not  apportionable.     But  in 
this    country,   sickness   or   death   of   the 
laborer  has  been  frequently  held  u.  suffi- 
cient excuse  for  non-performance  of  the 
whole  contract,  and  the  laborer,  or  his  ad- 
ministrator, may  recover  for  the  service 
ftctuallv  rendered.     Fenton  o.  Clark,  11 


Vt.  557 ;  Dickey  u.  Linscott,  20  Me. 
453  ;  Fuller  v.  Brown,  1 1  Met.  440.  The 
same  rule  has  been  applied  where  the 
non-performance  was  caused  by  the  act  of 
law.  Jones  ('.  Judd,  4  Comst.  412.  See 
ante,  p.  38,  n.  (j).  Although  in  the 
same  courts  tlie  general  rule  is  fully 
recognized  and  constantly  acted  upon, 
that  part  performance  of  such  a  contract 
gives  no  right  to  part  payment,  if  the  non- 
performance is  voluntary  on  the  part  of 
the  plaintiff,  and  not  caused  by  the  de- 
fendant or  by  an  act  of  God.  See  St.  Al- 
bans St.  Co.  dJ.  Wilkins,  8  Vt.  54;  Hair 
V.  Bell,  6  Vt.  35  ;  Philbrook  v.  Belknap, 
6  Vt.  383;  Brown  v.  Kimball,  12  Vt. 
617;  Ripley  v.  Chipman,  13  Vt.  268; 
Stark  V.  Parker,  2  Pick.  267  ;  Olmstead 
V.  Beale,  19  Pick.  528.  And  see  ante, 
p.  36,  n.  (g),  and  ante,  p.  523,  n.  (j). 
So  if  rent  is  to  be  paid  quarterly,  and 
during  a  quarter  the  lessee  delivers  up, 
and  the  lessor  accepts  possession  of  the 
premises,  without  any  thing  said  about 
rent  pro  rata,  none  is  payable.  Grimman 
c.  Legge,  8  B.  &  C.  324,  and  see  Badelev 
V.  Vigurs,  4  Ellis  &  B.  71,  26  Eng.  L.  & 
Eq.  144. 

(j)  Thus,  in  Gillman  v.  Hall,  11  Vt. 
510,  A  contracted  to  build  S60  worth  of 
stonewall  for  B,  of  a  given  lengtli,  heiglit, 
and  thickness.  He  built  a  wall  worth  S60, 
but  in  some  parts  it  was  not  of  the  given 
height,  the  deficiency  being  made  up  in 
extra  length.  He  was  allowed  to  recover 
on  a  quantum  meruit,  on  the  ground  that 
there  had  been  a  substantial  compliance. 
See  also,  Chamljers  v.  Jaynes,  4  Barr,  39. 
that  a  substantial  bona  fide  compliance  is 
all  that  is  necessary.  And  see  ante,  p.  523, 
u.  (i). 
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which  certain  work  is  to  be  done,  it  is  not  in  general  so  far  of 
the  substance  of  the  contract,  that  if  the  work  be  done,  but  not 
until  some  days  later,  no  compensation  will  be  recovered  ;  but 
an  action  for  the  price  will  be  sustained,  leaving  the  defendant 
to  show  an  injury  he  has  sustained  by  the  delay,  and  use  it  in 
reduction  of  damages,  by  way  of  set-ofF,  or  to  sustain  a  cross 
action  according  to  the  circumstances  of  the  case,  (k)  But  if 
the  parties  see  fit  to  stipulate  in  unequivocal  language  that  no 
money  shall  be  paid  for  the  work  unless  it  is  done  within  a 
fixed  time,  both  parties  wiU  be  bound  by  their  agreement.  (/) 
Although  we  should  say  that  even  then  the  promisee  would 
not  be  permitted  to  receive  and  retain  the  work  after  the  due 
time  of  delivery,  and  make  no  compensation.  Either  his  accept- 
ance would  amount  to  a  waiver  of  the  condition  of  time,  or 
the  other  party  might  have  his  action  on  a  quantum  meruit. 

5.   Of  the  Time  of  Perfokmance. 

If  the  contract  specifies  no  time,  the  law  implies  that  it  shall 
be  performed  within  a  reasonable  time  ;  (m)  and  wiU  not  permit 

(Ic)  Thus  in  Lucas  v.  Godwin,  3  Binjr.  B  having  failed  to  pay  one  of  the  instal- 

N.  c.  737,   A  conirartuil   to   finish   some  mejits  when  due,  was  not  entitled  to  rchef 

cottages  by  the  10th  of  October.     Tlicy  in  equity. 

were  not  finished  until  the  lotli.  The  de-  (m)  Sansom  v.  Rhodes,  8  Scott,  544. 
fendant  then  accepted  them,  and  he  was  In  this  case  the  defendant  put  up  property 
held  bound  to  pay  on  a  quantum  ralchatit.  for  sale  by  public  auction  on  the  18th 
See  also,  Porter  v.  iStcwart,  2  Aik.  417;  September,  subject  (amongst  others)  to 
Warren  v.  JNIains,  7  Johns.  476;  Lind-  the  foUcwinj;  conditions  —  that  the  pur- 
sey  V.  Gordon,  13  Me.  60;  Smith  c.  chaser  should  pay  down  a  deposit  of  10 
Gugerty,  4  Barb.  614.  But  in  most  or  per  cent,  and  sign  an  agreement  for  pay- 
all  of  these  cases  it  is  to  bo  iioted,  that  ment  of  the  remainder  of  the  purchase- 
there  had  been  an  acceptance  by  the  dc-  money  on  or  before  the  28th  November; 
fendant  after  the  time  stipulated  in  the  that  a  pro]>cr  abstract  should  be  delivered 
contract.     See  ante,  p.  523,  n.  (i).  within  fourteen  days  from  tlie  day  of  the 

(/)   Kent  u.  Humphreys,   13    111.  573  ;  sale,  and  a  good  title  deduced  at  the  ven- 

Westerman   v.  Means,   12  Pcnn.  St.  97  ;  dor's  cN]>cn>e,  having  regard  to  the  condi- 

Liddell  v.  Sims,  9    Smedes   &   M.   596 ;  tions ;  the  conveyance  to  be  prepared  by 

Tyler  v.  McCardle,  id.  230.     In  Sneed  u.  and  at  tlie  expense  of  the  purchaser,  and 

Wiggins,    3   Ga.    94,   A   recovered    two  left  at  the  office  of  the  vendor's  solicitors 

judgments   against   B,  who  being  about  for  execution  on  or  before  the  10th  No- 

to  appeal,  A  agreed  in  writing,  that  if  he  vomber ;   and   that  all   objections   to  the 

would  not  appeal,  he,  (A,)  would  give  cer-  title  should  be  communicated  to  the  ven- 

tain  time  for  the  payment  of  the  amount  dor's  solicitors  within  twenty-eight  days 

due  by  instalments,  "  provided  that  if  any  after  the  delivery  of  the  abstract.     In  an 

of  the  instalments  should  not  he  paid  at  action   by  the  purchaser  to  recover  back 

the  time  specified,  then  A  should  proceed  the  deposit,  on  the  ground  that  the  vendor 

with  his  execution."     Held,  that  time  was  had  not  deduced  a  i;ood  title  by  the  28th 

of  the  essence  of  the  contract ;  and  that  of  November :  —  Ihid,  on  special  demur- 
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this  implication  to  be  rebutted  by  extrinsic  testimony  going  to 
fix  a  definite  term,  because  this  varies  the  contract,  (w)  What 
is  a  reasonable  time  is  a  question  of  law.  (o)  And  if  the  con- 
tract specify  a  place  in  which  articles  shall  be  dehvered,  but  not 
a  time,  this  means  that  they  are  deliverable  on  demand ;  but  the 
demand  must  be  sufficient  to  enable  the  promisor  to  have  the 
articles  at  the  appointed  place  with  reasonable  convenience,  (p) 
If  any  period,  as  a  month,  be  expressed,  the  promisor  has  a 
right  to  the  whole  of  it.  There  is,  perhaps,  no  exact  definition, 
and  no  precise  standard  of  reasonable  time.      The  true  rule 


rer,  that  the  declaration  was  had  for  not 
averring  that  a  reasonable  time  for  deduc- 
ing a  good  title  had  elapsed  before  the 
commencement  of  the  action,  the  condi- 
tions of  sale  naming  no  specific  time  for 
that  purpose.  Tindal,  C.  J.,  said ;  "  There 
does  not  appear  on  the  face  of  the  decla- 
ration to  have  been  any  express  stipulation 
that  the  vendor  should  deduce  a  good  title 
by  any  specific  time ;  and,  if  no  express 
time  was  stipulated,  tlie  law  will  in  this, 
as  in  every  other  case,  imply  that  a  rea- 
sonable time  was  intended.  Inasmuch, 
however,  as  it  is  not  alleged  in  tlie  decla- 
ration that  a  reasonable  time  for  deducing 
a  good  title  had  elapsed,  I  think  the  <h'- 
murrer  must  prevail,  and  consequently, 
that  tlie  defendant  is  entitled  to  judf^- 
ment."  Atwood  v.  Cobb,  16  Pick.  227; 
Roberts  v.  Beatty,  2  Penn.  63  ;  Philips 
V.  Morrison,  3  bibb,  105;  Cocker  v. 
Franklin  Man.  Co.  3  Sumner,  530  ;  At- 
kinson V.  Brown,  20  Me.  67.  And  see 
ante,  p.  535,  n.  (c). 

(n)  Shaw,  C.  J.,  in  Atwood  c.  Colib, 
16  Pick.  227.  Unless  it  be  in  connection 
with  other  facts,  as  tending  to  show  what 
is  a  reasonable  time  under  the  circum- 
stances of  the  case.  Cocker  v.  Franklin 
Man.  Co.  3  Sumner,  530  ;  Davis  v.  Tall- 
cot,  2  Kern.  184;  Ellis  v.  Thompson,  3 
M.  &  W.  445.     And  see  ante,  p.  552,  n. 

(o)  Stodden  v.  Harvey,  Cro.  Jac.  204, 
where  the  court  held,  that  the  executor  of 
a  lessee  for  life  had  a  reasonable  time  after 
his  death  to  remove  his  goods,  and  that 
six  days  was  reasonable.  So  in  Ellis  v. 
Paige,  1  Pick.  43,  it  was  considered  as  a 
question  for  the  court,  what  was  a  reason- 
able time  for  a  tenant  at  will  to  quit  after 
receiving  notice,  and  that  ten  days  wore 
not  enough.  And  where  the  maker  of  a 
note  deposited  goods  with  the  holder  to  bo 


sold  to  pay  it,  the  court  held,  that  a  sale 
several  years  afterwards  was  not  within 
a  reasonable  time.  Porter  v.  Blood,  5 
Pick.  54.  Likewise  in  Doe  v.  Smith,  2 
T.  R.  436,  where  a  lessor  reserved  in  the 
lease  a  right  for  his  son  to  terminate  the  ' 
lease,  and  to  take  possession  upon  coming 
of  age,  the  court  determined,  that  a  week 
or  a  fortnight  after  coming  of  age  would 
have  been  a  reasonable  time,  but  that  a 
year  was  not.  On  the  same  principle  it 
has  been  held  to  be  a  question  for  the 
court,  whetlier  notice  of  abandonment  was 
given  within  a  reasonable  time  after  intel- 
ligence of  the  loss,  and  that  five  days  was 
an  unreasonable  delay.  Hunt  v.  Royal 
Exch.  Ass.  Co.  5  M.  &  S.  47.  In  Atwood 
V.  Clark,  2  Greenl.  249,  the  purchaser  of 
a  crate  of  ware  was  to  furnisli  the  vendor 
with  a  list  of  the  broken  articles  ;  and  it 
was  held,  that  the  court  must  decide 
whetlier  it  w.is  or  was  not  done  in  a  rea- 
sonable time.  See  also,  Murry  v.  Smith, 
1  Hawks,  41  ;  Kingsley  v.  Wallis,  14  Me. 
57.  It  is  not  ahvaijs  a  question  for  tlie 
court  what  is  reasonable  time ;  for  if  the 
facts  are  not  clearly  established,  or  if  the 
question  of  time  dejiends  upon  other  con- 
troverted facts,  or  where  the  motives  of 
the  party  enter  into  the  question,  it  has 
been  said  that  the  whole  mnst  necessarily 
be  submitted  to  a  jury.  Hill  v.  Hobart, 
16  Me.  164  ;  Greene  v.  Dingley,  24  Me. 
131.  See  also.  Cocker  v.  Franklin  Man. 
Co.  3  Sumner,  530,  and  Ellis  v.  Thomp- 
son, 3  M.  &  W.  445,  for  instances  of  rea- 
sonable time  decided  by  the  jury.  In 
Howe  !'.  Huntington,  15  Me.  350,  Shephij, 
J.,  enumcrntes  several  cases  where  this 
question  is  for  the  jury.  And  see  ante,  p. 
535,  n.  (d). 

{p)  Russell  a.  Ormsbee,   10  Vt.  274. 
And  sec  Bailey  v.  Simonds,  6  N.  H.  159 
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must  be,  that  that  is  a  reasonable  time  which  preserves  to  each 
party  the  rights  and  advantages  he  possesses,  and  protects  each 
party  from  losses  that  he  ought  not  to  suffer.  Thus,  in  a  case 
of  guaranty,  if  the  principal  fails  to  pay  when  he  should,  the 
guarantor  must  be  informed  of  the  failure  within  a  reasonable 
time ;  that  is  to  say,  soon  enough  to  give  him  such  opportuni- 
ties as  he  ought  to  have  to  save  himself  from  loss.  If,  therefore, 
the  notice  be  delayed  but  a  very  short  time,  but  by  reason  of 
the  delay  the  guarantor  loses  the  opportunity  of  obtaining  in- 
demnity, and  is  irreparably  damaged,  he  would  be  discharged 
from  his  obligation.  But  if  the  delay  were  for  a  long  period, 
for  months,  and  possibly  for  years,  and  it  was  nevertheless  clear 
that  the  guarantor  could  have  derived  no  benefit  from  an  earlier 
notice,  the  delay  would  not  impair  his  obligation,  [q)  And  if 
the  time  be  fixed  by  reference  to  a  future  event,  the  promisor 
has  a  right  to  all  the  time  requisite  for  the  happening  of  that 
event  in  the  fullest  and  most  perfect  manner,  (r) 

Whether  in  computing  time,  the  day  when  the  contract  is 
made  shall  be  included  or  excluded,  has  been  much  disputed. 
It  has  been  thought  that  this  might  be  made  to  depend  on  the 
very  words,  as  that  "  in  ten  days"  includes  the  day  of  the  mak- 
ing, and  "in  ten  days  from  the  day  of  the  date,"  excludes  it, 
while  "  ten  days  from  the  date  "  is  uncertain.  The  later  cases, 
however,  seem  to  establish  the  principle,  that  a  computation  of 
this  kind  shall  always  conform  to  the  intention  of  the  parties, 
so  far  as  that  can  be  ascertained  from  the  contract,  aided  by 
admissible   evidence,  (s)     If,  however,  there  is  nothing  in  the 

(7)   Clark  V.  Remington,  11   IMct.  361;  either  inchisim  or  exrlnsiL-e,   iiceonllng  to 

Craft  (I.  Ishara,  13  Conn.  28  ;  Thomas  v.  the  context  and  subject-matter;  iinil  should 

Diwis,    14  Pick.  353;  Talbot  o-.  Gray,  18  be  so  construed  as  to  effectuate  the  deeds 

Pick.  584.  of  parties,  and  not  destroy  them,  and  there- 

(r)  Howe  v.  Huntington,  15  Me.  350.  fore  that  in  this  ease  it   should  be  con- 

(s)  Pugh  r.   Leeds,  Cowp.  714,  is  the  strued  as    inclusive.     Lord    Mansfield,   in 

leading  case  upon  this  point.     There,  one  delivering  the  judgment  of  the  eovu-t,  said  : 

Godolphin   Edwards,  under  a  power   re-  "The  question  is,"' whether  this  be  a  lease 

sei-ved  in  his  marriage  settlement  to  lease  in  possession  1 '     And  it  turns  u|)on  this  : 

for  twenty-one  years  in  possession,   but  not  '  Whether  to   commence  from  the  day  of 

in   reversion,  granted  a  lease  to  his  only  the  date  in  this   deed,  is  to  be  construed 

daughter   for  twenty-one  years,  to    com-  inclusive  or  exclusive  of  the  day  it  bears 

menee /rom  the  day  of  the  date;  and  the  date?'     I  will  first  consider  it  as  snp]ios- 

question  was  whether  this  was  a  lease  in  ing  this  a  new  question,   and  that  there 

possession   or  in   reversion.      The   court  never  had  existed  anv  litigation  coneeni- 

neld,  that  the  word   "frum"   may  mean  ing  it.     In  that  liglit,"  the  whole  will  turn 
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language  or  subject-matter  of  the  contract,  which  clearly  indi- 
cates the  intention  of  the  parties,  time  should  be  computed  ex- 
clusive of  the  day  when  the  contract  was  made,  (t) 


upon  a  point  of  construction  of  the  parti- 
cle 'from.'     Tlie  power  requires  no  pre- 
cise form  to  dest-rilie  tlie  commencement 
of  the  lease ;  the  law  requires  no  ttchniaU 
form.     All  tliat  is  required  is  only  cnougli 
to  show  that  it  is  a  lease  in  possession, 
and  not  in  reversion  ;  and  therefore  if  the 
words  used  are  sufficient  for  that  purpose, 
the  lease  will  be  a  good  and  valid  lease. 
In   grammatical    strictness,   and    in   the 
nicest  propriety  of  speech  that  the  English 
language  admits  of,  the  sense  of  the  word 
'from '  must  always  depend  upon  the  con- 
text and  subject-matter,  whether  it  shall  be 
construed  inclusive  or  exclusive  of  the  ter- 
minus a  quo :  and  whilst  the  gentlemen  at 
the  bar  were  arguing  this  case,  a  hundred 
instances  and  more  occurred  to  me,  both 
in  verse  and  prose,  where  it  is  used  both 
inclusively  and  exclusively.    If  the  parties 
in  the  present  case  had  added  the  word 
*  inclusive,'    or    *  exclusive,'    the    matter 
would  have  been  very  clear.     K  they  had 
said  ' from  the  day  of  the  date  inclusive' 
the  term  would  have  commenced  imme- 
diately ;  if  they  had  said  '  from  the  day 
of  the  date  exclusive'  it  would  have  com- 
menced  the   next  day.     But   let   us   see 
whether  the  context  and  subject-matter  in 
this  case  do  not  show  that  the  construc- 
tion here  should  be  inclusive,  as  demonstra- 
bly as  if  the  word  '  inclusive  '  had  been 
added.     Tliis  is  a  lease   made   under  a 
power:  the  lease  refers  to  the  power,  and 
the  power  requires  that  the  lease  should 
be  a  lease  in  possession.     The  validity  of 
it  depends  upon  its  being  in  possession ; 
and  it  is  made  as  a  provision  for  an  only 
daughter.     He   must  therefore   intend  to 
make  a  good  lease.     The  expression  then, 
compared  with   the  circumstances,   is   as 
strong  in  respect  of  what  his   intention 
was,  as  if  he  had  said  in  express  words, 
'  I  mean  it  as  a  lease  in  possession.'     '  I 
mean  it  shall  be  so  construed.'     If  it  is  so 
construed,  the  word  'from '  must  be  Inclu- 
sive.    This  construction  is  to  support  the 
deed   of  parties,  to   give   effect  to  their 
intention,  and  to  protect  property.     The 
other  is  a  sublety  to  overturn  property, 
and  to  defeat  the  intention  of  parties,  with- 
out answering  any  one  good  end  or  pur- 
pose what;.ouver.     And  though  courts  of 
justice  are    sometimes    obliged  to  decide 
against  the  convenience,  and  even  against 
the  seeming  riglit  oi  private  persons,  yet  it 


is  always  in  favor  of  some  great  public 
lienelit.  But  here,  to  construe  '  from  the 
day  of  the  date,'  to  he  exclusire,  can  only 
be  10  defeat  the  intention  of  the  parties. 
If  such  a  construction  were  right,  it  would 
hold  good,  supposing  the  lessee  had  laid 
out  ever  so  much  money  upon  the  estate ; 
and  all  would  be  alike  defeated  by  a  mere 
blunder  of  the  attorney  or  his  clerk. 
Therefore,  if  the  case  stood  clear  of  every 
question  or  decision  which  has  existed,  it 
could  not  bear  a  moment's  argument." 
His  lordship  then  proceeded  to  a  minute 
examination  of  the  cases  in  their  chrono- 
logic.d  order ;  and  concluded  that  they 
were  '\i/es  and  no,  and  a  medlnin  between 
them,"  and  stood  little  in  the  way,  "as 
Imiding  authorities,  against  justice,  reason, 
and  common  sense."  So  in  Lester  r.  Gar- 
land, 15  Vcs.  24:8,  it  was  said  to  depend 
upon  the  reason  of  the  thing,  according  to 
circumstances,  whether  the  day  should  be 
included  or  excluded.  And  see  Phelan  ». 
Douglass,  U  How.  Pr.  Kep.  193. 

(()  Bigelow  v.  Willson,  1  Pick.  485.  In 
this  case  it  was  held,  that  in  computing  the 
time  allowed  by  St.  1815,  c.  137,  ^  1,  for 
redeeming  a  ri;;lit  in  equity,  sold  on  exe- 
cution, which  is  "within  one  year  from  the 
time  of  executing,  by  the  officer  to  the 
purchaser,  the  deed  thereof,"  the  day  on 
whieli  the  deed  is  executed  is  to  be  ex- 
eluded.  And  Wilde,  J.,  in  delivering  the 
opinion  of  the  court,  said,  "  Before  the 
case  of  Pugh  v.  The  Duke  of  Leeds,  all 
the  cases  agree  that  the  words,  '  from  the 
day  of  the  date,'  are  words  of  exclusion. 
So  plain  was  this  meaning  thought  to  be, 
that  leases  depending  on  this  rule  of  con- 
struction were  uniformly  declared  void, 
against  the  manifest  intention  of  the  par- 
ties. Of  this  doctrine,  thus  applied.  Lord 
Mansfield  very  justly  complains,  not,  how- 
ever, on  the  ground  that  the  general  mean- 
ing of  the  words  had  been  misunderstood, 
but  because  the  plain  intention  of  the  par- 
ties to  the  contract  had  been  disregarded. 
All  that  was  decided  in  that  case  was,  that 
'  from  the  day  of  the  date '  might  include 
the  dav,  if  such  was  the  clear  intention  of 
the  contracting  parties ;  and  not  that  such 
was  the  usual  signihcation  of  the  words. 
I  think,  therefore,  we  are  warranted^  by  the 
authorities  to  sav,  that  when  time  is  to  be 
computed  from  or  after  the  day  of  a  given 
date,  the  day  is  to  be  excluded  in  the  com- 
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Generally,  where  the  party  whose  interests  the  computation 
affects,  is  not  the  one  who  may  determine  when  the  event  shaU 
happen,  the  longest  time  is  given  him,  and  therefore  the  day  of 
the  making  is  excluded,  (u)  If  the  contract  refers  to  "  the  day 
of  the  date,"  or  "  the  date,"  and  expresses  any  date,  this  day, 
and  not  that  of  the  actual  making,  is  taken.  But  if  there  is  in 
the  contract  no  date,  or  an  impossible  date  —  as  if  a  thing  is 
required  to  be  done  within  "  ten  days  from  the  date,"  and  the 
contract  was  not  made  uutil  twenty  days  from  the  expressed 
date,  then  the  day  of  the  actual  making  will  be  understood  to 
be  meant  by  the  day  of  the  date,  (v)  The  expression  "  between 
two  days  "  excludes  both.(w) 


putation  ;  and  tliat  this  rule  of  construc- 
tion is  never  to  l>e  rejected,  unless  it  ap- 
pears tliat  a  different  computation  was 
intended.  So  also  if  we  consider  the 
question  independent  of  tlie  authorities,  it 
seems  to  be  impossible  to  raise  a  doubt. 
No  moment  of  time  can  be  said  to  be  after 
any  given  day.  until  that  dav  is  expired." 
See  also,  Pellcw  v.  Wonfotxl,  9  B.  &  C. 
134,  where  the  clause  "two  days  afier" 
a  certain  day  was  held  to  exclude  that  day. 
A  sensible  criterion  seems  to  be  to  reduce 
the  time  to  one  day,  and  see  wliether  you 
do  not  obtain  an  absurdity,  unless  you  ex- 
clude tlie  first  day;  and  you  must  ha\'o 
the  same  rule  whatever  be  the  number  of 
days.  This  was  the  rule  adopted  in  Webb 
v.  Kairmaner,  3  M.  &  W.  473,  where  goods 
were  sold  on  the  5th  of  ( )rtober  to  be  paid 
Jar  in  two  moiitJts.  It  was  lield,  that  no  suit 
could  l)e  sustained  until  after  the  expiration 
of  tlie  5th  of  DucrniI.er  following.  And 
see  to  the  same  ctlbct  Biiiclow  v.  VVillson, 
supra;  Hardy  v.  Ityle,  9  bi.  &  C.  60'!. 
Rex  V.  Adileilcy,  2  Doug.  463,  was  de- 
cided on  a  particular  ground,  under  a  stat- 
ute in  favor  of  shorirts,  and  cannot  be  cou- 
sidered  as  laying  down  any  general  rule. 
It  is  true  that  in  Glassin'.;ton  u.  Rawlins, 
3  East,  407,  the  first  day  seems  to  have 
been  included,  but  there  the  party  lay  in 
prison  on  the  day  lie  went  there,  and  also 
a.  portion  of  each  of  the  twent\-ciL;lit  davs 
necessary  under  the  statute  to  amount  to 
an  ai-t  of  bankruptcy,  and  as  the  law  takes 
no  counizance  of  a  part  of  a  day,  the  case 
does  not  upon  careful  examination  conflict 
with  the  rule  in  the  text,  namely,  to  regard 


the  first  ilay  as  excluded.  Rex  v.  Cum  , 
berland,  4  Ncv.  &  M.  378,  is  to  the  sami 
effect.  Sec  Wilkinson  v.  Gaston,  9  Q 
B.  141  ;  Gorst  c.  Lowndes,  11  Sim.  43-t- 
Farwell  v.  Kov-crs,  4  Cush.  4B0  ;  JucW  c 
Fulton,  10  B..rb.  117;  Bisscll  v.  Tjiisell 
11  id.  96;  Thomas  v.  AfBick,  16  i^enn 
St.  14,  overruling  Goswilcr's  Kjt'ite,  .!^ 
Pcnn.  200;  4  Kent's  (.'oin.  p.  9o,  n.  (a); 
Blake  v.  Crowninshield,  9  N.  tJ.  304 ; 
Ewing  !'.  Bailey,  4  Si'am.  420  ,  z'rcsbrey 
V.  Willia\ns,  i:>  ,M,iss.  193;  'rt^'cks  v. 
Hull,  19  Conn.  376;  Sands  j  Lyon,  18 
Coiui.  28  ;  Avrrv  v.  Stewart,  'j  Conn.  69  ; 
Wignin  I'.  Peters,  1  IMet.  1:.7;  Cornell  y. 
jNliiulton,  3  Denio,  12. 

(h)  Lester  i'.  Garland,  15  Ves  248, 
ISB;  Fellow  ?•.  Wonford,  9  B.  &  C  134, 
144,  per  Lord  Tenlpnlin.  So  the  phrase 
"until  a  i-crtain  ilay,"  has  bec-n  held  to 
exclude  that  day.  \Vickcru.  Nui'ris,  Cas. 
temp.  Ilardw.  108.  But  it  may  admit  of 
a  dillcicnt  iutcr]>rcfiitinn  according  to  the 
subicct-uiattcr  and  context.  Re.x  v.  Ste- 
vens, 5  ICast,  244. 

(c)  Styles  V.  Wardic,  4  B.  &  C.  908. 
This  w  as  an  action  of  covenant  on  an  in- 
denture, datcil  the  24th  Dcrciulier.  1S22, 
whereby  the  plaintiff,  in  c(Misiiler;ition  of 
.f;924,  leasril  to  the  defendant  a  house  and 
premises  lor  ninctv-se\eu  years;  subject 
to  an  agreement  for  an  underlease  to  A 
for  twenty -one  years  ;  and  the  defendant 
covenanted  that  he  would,  within  twenty- 
four  calendar  months  then  next  after  the 
date  of  the  indenture,  procure  A  to  accept 
a  lease  of  the  premises  for  the  term  of 
twenty-one  years  from  Clmsiinusdai/,  1 821 ; 


(w)  Therefore,  a  policy  of  insurance  on     1st  and  July  15th  "  docs  not  cover  goods 
goods  to  be  shipped  between  "February    shipped  on  the  15th  of  July.     Atkins  v. 
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The  rule  which  makes  notes  which  become  due  on  Sunday, 
without  grace,  payable  on  the  Monday  following,  applies  to  all 


and  that  in  case  A  would  not  accept  the 
lease,  that  he,  the  defendant  would,  within 
one  calendai'  month  next  aftei-  the  expi- 
ration of  the  said  twenty-four  calendar 
months,  pay  to  the  plaintiff  a  certain  sum 
of  money.  The  declaration,  after  sotting 
forth  the  indenture  as  above,  assigned  as  a 
breach  that  the  defendant  did  not  procure 
A  to  accept  of  said  lease  within  said 
twenty-four  calendar  months,  nor  pay  the 
said  Slim  of  money  within  one  calendar 
month  after  the  expiration  of  said  twenty- 
four  calendar  months.  The  defendant 
pleaded,  that  the  indenture  was  not  in  fact 
executed  and  delivered  until  the  8th  of 
April,  1823 ;  and  that  at  the  time  of  the 
commencement  of  the  action,  twenry-tive 
calendar  months  had  not  elapsed  from  the 
time  of  the  execution  of  the  indenture. 
To  this  plea  the  plaintiff  demurred,  and 
the  court  sustained  the  demurrer.  Bai/lei/, 
J.,  said :  "  The  question  in  this  ease  is 
simply  as  to  the  construction  to  be  pnt 
upon  the  words  of  this  deed.  A  deed  has 
no  operation  until  delivery,  and  there  may 
be  cases  in  which  ut  res  vnlatt,  it  is  neces- 
sar.t  to  construe  date,  delivery.  When 
there  is  no  date,  or  an  impossible  date, 
that  word  must  mean  delivery  But  where 
there  is  a  sensible  date,  that  word  in  other 
parts  of  the  deed  means  the  day  of  the 
date,  and  not  of  the  dehvery.  This  dis- 
tinction is  noticed  in  Co.  Lit't.  46  b,  where 
it  is  said  :  '  If  a  lease  be  made  by  inden- 
ture bearing  date  26th  of  May,  to  hold, 
&c.,  for  twenty-one  years  from  the  date,  or 
from  the  day  of  the  date,  it  shall  begin  on 
the  27th  day  of  May.  If  the  lease  bears 
date  the  26th  of  May,  to  have,  &c.,  from 
the  making  hereof,  or  from  henceforth,  it 
shall  begin  on  the  day  on  wliich  it  is  de- 

Boylston  Fire  and  Marine  Ins.  Co.  5  Met. 
439.  In  this  case  Wilde,  J.,  said  :  "  The 
constniction  of  the  policy  seems  to  depend 
wholly  on  the  true  meaning  of  the  word 
'between.'  This  preposition,  hke  many 
other  words,  has  various  meanings ;  and 
the  question  is,  in  what  sense  was  it  used 
in  the  present  policy.  The  most  common 
use  of  the  word  is  to  denote  an  intermedi- 
ate space  of  time  or  place,  and  the  defend- 
ant's counsel  contends  that  it  was  so  used 
in  the  present  policy,  and  that  the' first 
day  of  February,  and  the  fifteenth  day  of 
July,  are  to  be  both  excluded  :  On  the 
other  hand,  the  plaintiff's  counsel  insists 


livered,  &c.'  And  afterwards  it  is  said: 
'  If  an  indenture  of  lease  bear  date  which 
is  void  or  impossible,  as  the  30th  of  Feb- 
ruary, &c.,  if  in  this  case  the  term  be 
limited  to  begin  from  the  date,  it  shall 
begin  from  the  delivery,  as  if  there  had 
been  no  date  at  all.'  In  Armitt  v.  Breame, 
2  Ld.  Raym.  1082,  it  is  said  :  '  If  the 
award  had  no  date,  it  must  be  computed 
from  the  delivery,  and  that  is  one  sense  of 
datus.'  The  question  here  is,  what  in  this 
covenant  is  the  meaning  of  datus  1  I  con- 
sider that  a  party  executing  a  deed  agi-ees 
that  the  day  therein  mentioned  shall  be 
the  date  for  purposes  of  computation.  It 
would  be  very  dangerous  to  allow  a  differ- 
ent construction  of  the  word  dale,  for  then 
if  a  lease  were  executed  on  the  30th  of 
March,  to  hold  from  the  date,  that  being 
the  2,'5th,  and  the  tenant  were  lo  enter  and 
hold  as  if  from  that  day,  yet,  after  the  ex- 
piration of  the  lease,  he  might  defeat  an 
ejectment  on  the  ground  that  the  lease 
was  executed  on  a  day  subsequent  to  the 
25th  of  March,  and  that  he  did  not  hold 
from  that  day.  All  the  authorities  give  a 
definite  meaning  to  the  word  date,  in 
general,  but  show  that  it  may  have  a  differ- 
ent meaning  when  that  is  necessary,  ut  res 
valeal.  It  has  been  said  that  the  com- 
putation could  not  have  been  intended  to 
be  made  from  the  date,  if  the  twenty-four 
months  had  elapsed  before  the  execution 
of  the  deed.  That  may  be  true,  for  then 
the  intention  of  the  |jarties,  that  the  com- 
putation should  not  be  made  from  the 
date,  would  have  been  apparent.  Here  the 
meaning  of  the  deed  is  plain,  and  accord- 
ing to  that  a  breach  of  covenant  was  com- 
mitted before  the  commencement  of  the 
action.     The  plea  is  therefore  bad." 

that  both  days  are  to  be  included ;  at  least 
I  so  understood  the  argument.  And  we 
think  it  clear  that  both  days  must  be  in- 
cluded or  excluded ;  for  there  is  nothing 
in  the  conti-act  manifesting  the  intention 
of  the  parties  to  include  or  exclude  one 
day  rather  than  the  other.  It  is  undoubt- 
edly true  that  the  word  '  between '  is  not 
always  used  to  denote  an  intermediate 
space  of  time  or  place,  as  the  plaintiff's 
counsel  remarked.  We  speak  of  a  battle 
between  two  armies,  a  combat,  a  con- 
troversy, or  a  suit  at  law  between  two  or 
more  parties,  but  the  word  thus  used  refers 
to  the  actions  ol  the  parties,  and  does  not 
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contracts  ;  thus,  where  a  policy  of  insurance  was  conditioned 
for  payment  on  or  before  Sunday  at  noon,  and  the  party  whose 
life  was  insured  died  in  the  afternoon  of  that  day,  and  the  pre- 
mium was  tendersd  on  Monday,  the  insurers  were  held. (a;) 
No  one  is  bound  to  do  any  work  in  performance  of  his  contract 
on  Sunday,  («/)  unless  the  work  by  its  very  nature,  or  by  express 
agreement,  is  to  be  done  on  that  day,  and  can  be  then  done, 
without  a  breach  of  the  law.  But  if  a  contract  is  to  be  per- 
formed, or  some  act  done  in  a  certain  number  of  days,  and 
Sunday  happens  to  come  between  the  first  and  last  day,  it  must 
be  counted  as  one  day,  unless  the  contrary  be  clearly  ex- 
pressed, {z)  K  a  party,  bound  to  do  a  thing  on  a  certain  day, 
and  therefore  having  the  whole  intermediate  time,  by  some  act 
distinctly  incapacitates  himself  from  doing  that  thing  on  that 
day,  it  seems  that  an  action  may  be  commenced  at  once  with- 
out waiting  for  that  day.  As  if  a  man  promises  to  marry  a 
woman  on  a  future  day,  and  before  that  time  marries  another, 
he  has  been  held  liable  to  an  action  before  the  day  of  perform- 
ance arrives,  (a)  So  if  he  engages  to  lease  or  sell  property  from 
and  after  a  certain  day,  but  before  that  time  conveys  it  to  an- 
other, (b)  It  might,  however,  seem  more  reasonable  to  permit 
such  an  action  only  where  the  capacity  of  the  promisor  could 


denote  lociility  or  time.     But  if  it  should  another.     If  tliis  policy  had  insured  the 

be  said  that  there  was  a  comliat  between  plaintiff's  projici-ty  to  be  shipped  between 

two   peisons  between   two  bnildiniis,  the  February    and    tlie    next   July,  it   would 

latter  word   would   undoubtedly   refer  to  elearly  not  eover  any  property  shipped  in 

the  intermediate  space  between  the  liuild-  either  of  those  months.     So  we  think  tho 

ings,  wliile  the  former  word  would  denote  days   mentioned   in    the   policy   are   ex- 

the   action   of  the   parties.      But   it   was  eluded." 

argued   that  tlie  word   '  betwiin  '  is  not  (,r)  Hammond  v.  American  Mutual  Life 

always  used  as  exclusive  of  ihe  termini,  Ins.  Co.  10  Gnn',  306. 

when  it  refers  to  locality.     Tims  ive  speak  (//)  vSands  v.  Lyon,  1 8  Conn.  18  ;  Avery 

of  a  road  between  one  town  and  anoiher,  v.  Stewart,  2  Conn.  69  ;  Cock  i:  Bnnn,  6 

although  the  road  extends  from  the  centre  Johns.  326,  and  note    (a)  in  2d  edition; 

of  one  town    to    the    other,   and    this,   in  Salter  v.  Burt,  20  Wend.  205  ;  Barret  v. 

common   parlance,  is  a   description   suf-  Allen,  10  Ohio,  426:  Link  (/.  Clcnimens, 

ficiently  intelligible,  although  the  road  in  7  Blackf479.     But  see  contra,  Kil^iour  v. 

fact  penetrates  each  town.     But  if  all  the  Miles,  6  Gill  &  J.  268  ;  and  see  Stead  u. 

land  between  two   buildings,  or  between  Dawbcr,  10  A.  &  E.  .57. 

two  other  lots  of  land  be  granted,  then  (z)  Brown  ;>.  Johnson,  10  AI.  &  W.  331 ; 

certainly  only  the  intermediate   land  be-  King  r.  Dowdall,  2  Sandf.  131. 

tween  the  two  lots  of  land   or   tlie   two  (<>)  Shoit  i\  Stone,  8  Q.  B.  358. 

buildings  would  pass  by  the  grant.     And  (6)  Lovelock  v.  Franklyn,  8  Q.  B.  371  ; 

we   think   the   word   'between'   has   the  Ford  w.  Tiley,  6  B.  &  C.  325;  Bowdell  ». 

same  meaning  when  it  refers  to  a  period  Parsons,  10  lOast,  359. 
of  time  from  one  day,  month,  or  year,  to 
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not  be  restored  before  the  day,  or  the  promisee  had  received  a 
present  injury  from  the  act  of  the  promisor,  (c) 


(c)  See  New  Eng.  Mutual  F.  Ins.  Co. 
V.  Butler,  34  Me.  451.  But  the  recent  case 
of  Hoclister  u.  DeL;itour,  2  EUis  &  B.  678, 
20  Eng.  L.  &  Eq.  l.'iT,  goes  furtlierin  sus- 
taining sucli  an  action  than  any  |n-evious 
case.  The  action  was  commenicd  on  tlie 
22d  of  May,  1 8.52.  The  declaration  stated, 
that  in  consideration  that  the  plaintiff 
would  agree  to  enter  the  service  of  tlie  de- 
fendant as  a  courier,  on  the  1st  of  June, 
1852,  and  to  serve  the  defendant  in  that 
capacity,  and  travel  with  him  as  a  courier, 
for  three  months  certain,  from  the  said 
1st  of  June,  for  certain  monthly  wages,  the 
defendant  agreed  to  employ  the  plaintiff 
as  courier  on  and  from  the  said  1st  of 
June  for  three  months  certain,  to  travel 
with  him  on  the  continent,  and  to  start 
with  the  plaintiff  on  such  travels  on  the 
said  day,  and  to  pay  the  plaintiff  daring 
such  employment  the  said  monthly  wages. 
Averment  of  an  agreement  to  the  said 
terms  on  the  part  of  the  plaintiff,  and  of 
his  readiness  and  willingness  to  enter 
upon  the  said  employment,  and  to  per- 
form the  said  agreement.  Breach,  that 
the  defendant,  before  the  said  1st  of  June, 
wholly  refused  to  employ  the  plaintiff  in 
the  capacity  and  for  the  purpose  aforesaid, 
on  or  from  the  said  1st  day  of  June  or  any 
other  time,  and  wholly  discharged  the 
plaintiff  from  his  said  agreement,  and 
fi'om  tlie  performance  of  the  same,  and 
from  being  ready  and  willing  to  perform 
the  same  ;  and  the  defendant  wholly  broke 
and  put  an  end  to  his  promise  and  en- 
gagement ;  —  Held,  in  ane-st  of  judgment, 
that,  after  the  refusal  of  the  defendant  to 
employ,  tlie  plaintiff  was  entitled  to  bring 
an  action  immediately,  and  was  not  bound 
to  wait  until  after  the  day  agreed  upon  for 
the  commencement  of  performance  had 
arrived.  And  Lord  Campbell,  in  deliver- 
ing the  judgment  of  the  court,  said :  "  On 
this  motion  in  arrest  of  judgment,  the 
question  arises  whether,  if  there  be  an 
agreement  between  A  and  B,  whereby 
B  engages  to  employ  A,  on  and  from  a 
future  day,  for  a  given  period  of  time,  to 
travel  with  him  into  a  foreign  country  as 
a  courier,  and  to  start  with  him  in  "that 
capacity  on  that  day,  A  being  to  receive 
a  monthly  salary  during  the  continuance 
of  such  service,  B  may,  before  the  day, 
refuse  to  perform  the  agreement,  and 
break  and  renounce  it,  so  as  to  entitle  A 
before  rhe  day,  to  commence  an   action 


against  B  to  recover  damages  for  breach 
of  the  agreement;  A  having  been  ready 
and  willing  to  perform  it  until  it  was 
broken  and  renounced  by  B.  The  de- 
fendant's counsel  very  powerfully  con- 
tended, that  if  the  plaintiff  was  not  con- 
tented to  dissolve  the  contract,  and  to 
abandon  all  remedy  upon  it,  he  was 
hound  to  remain  ready  and  willing  to  per- 
form it  till  the  day  when  the  actual  em- 
jiloyment  as  courier  in  the  service  of  the 
defendant  was  to  begin,  and  that  there 
could  be  no  breach  of  the  agreement  be- 
fore that  day  to  give  a  right  of  action. 
But  it  cannot  be  laid  down  as  a  universal 
rule,  that  where,  by  ayrccment,  an  act  is 
to  be  done  on  a  future  day,  no  action  can 
be  brought  for  a  breach  of  the  agreement 
till  the  day  for  doing  the  act  has  arrived. 
If  a  man  promises  to  marry  a  woman  on  a 
future  day,  and  before  that  day  marries 
another  woman,  he  is  instantly  liable  to  an 
action  for  breach  of  promise  of  marriage. 
Short  V.  Stone,  8  Q.  B.  358.  If  a  man 
contracts  to  execute  a  lease  on  and  from  a 
future  day  for  a  certain  term,  and  before 
that  day  executes  a  lease  to  another  for 
the  same  term,  he  may  be  immediately 
sued  for  breaking  the  contract.  Ford  v. 
Tiley,  6  B.  &  C.  325.  So  if  a  man  con- 
tracts to  sell  and  deliver  specific  goods  on 
a  future  day,  and  before  the  day  he  sells 
and  delivers  them  to  another,  he  is  im- 
mediately liable  to  an  action  at  the  suit  of 
the  person  with  whom  he  first  contracted 
to  sell  and  deliver  them.  Bowdell  v.  Par- 
sons, lu  East,  359.  One  reason  alleged 
in  support  of  such  an  action  is,  that  the 
defendant  has,  before  the  day,  rendered  it 
impossible  for  him  to  perform  the  con- 
tract at  the  day.  But  this  does  not  neces- 
sarily follow,  for  prior  to  the  day  fixed  for 
doing  the  act,  the  first  wife  may  have  died ; 
a  surrender  of  the  lease  executed  might 
bo  obtained ;  and  the  defendant  might 
have  repurchased  the  goods,  so  as  to  be 
in  a  situation  to  sell  and  deliver  them  to 
the  plaintiff.  Another  reason  may  be, 
that  when  thei'e  is  a  contract  to  do  an  act 
on  a  future  day.  there  is  a  relation  consti- 
tuted between  the  parties  in  the  mean  time 
by  the  contract,  and  that  they  impliedly 
promise,  that  in  the  mean  time  neither  will 
do  any  thing  to  the  prejudice  of  the  other, 
inconsistent  with  that  relation.  As  an 
example ;  a  man  and  woman  engage  to 
marry,  are  affianced  to  one  another  during 
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6.  Of  Notice. 
Contracts  sometimes  express  that  they  are  to  be  performed 
"  on  notice  "  generally,  or  on  some  specific  notice,  and  notice  is 
then  indispensable,  [d)     In  some  instances  the  necessity  of  no- 


the  period  between  the  time  of  the  ensa^o- 
ment  and  the  eelebratioii  of  the  marrin;;e. 
In  this  VL-iy  case  of  traveller  and  courier, 
from  tlic  day  of  the  hiring  till  the  day 
when  the  employment  was  to  begin,  they 
■were  cnjraged  to  each  other,  anil  it  seems 
to  be  a  breach  of  an  implied  contract  if 
either  of  them  renounces  the  cnaa^ement. 
This  reasoning  seems  in  accordance  ivith 
tlie  unanimous  decision  of  the  Kxchcquer 
Chamber,  in  Elderton  v.  Emmons,  6  C. 
B.  16Q,  which  \xa  have  followed  in  sulise- 
quent  cases  in  this  court.  The  declara- 
tion in  the  present  case,  in  allcgiTig  a 
breacii,  states  a  great  deal  more  than  a 
passing  intention  on  the  part  of  the  de- 
fendant which  he  maj'  repent  of,  and  could 
only  be  proved  by  evidence  that  he  had 
utterly  renounced  the  contract,  or  done 
some  act  which  rendered  it  impossible  for 
him  to  perform  it.  If  the  plainiift'  has  no 
remedy  for  breach  of  the  contract,  unless 
he  treats  the  contract  as  in  force,  and  acts 
upon  it  down  to  the  first  of  June,  1852,  it 
follows  tliat  till  then  he  must  enter  into 
no  employment  which  will  interfere  with 
his  promise  '  to  start  on  .such  tra^■els 
with  the  plaintiff  on  that  day,'  and  that 
he  must  then  be  properly  equipped  in  all 
respects  as  a  courier  for  three  months'  tour 
on  the  continent  of  Europe.  But  it  is 
sux-ely  much  more  rational,  and  more  for 
the  benefit  of  both  parties,  that  after  the 
renunciation  of  the  agreement  by  the  de- 
fendant, the  plaintiff  should  be  at  liberty 
to  consider  himself  absolved  from  any 
future  performance  of  it,  retaining  his 
right  to  sue  for  any  damage  he  has  suf- 
fered from  the  breach  of  it.  Thus,  instead 
of  remaining  idle  and  laying  out  money 
in  preparations  which  must  be  useless,  he 
is  at  liberty  to  seek  service  under  another 
employer,  which  would  go  in  mitigation 
of  the  damages  to  which  he  would  other- 
wise be  entitled  for  a  breach  of  the  con- 
tract. It  seems  strange  that  the  defend- 
ant, after  renouncing  the  contract,  and 
absolutely  declaring  that  he  will  never  act 
under  it,  should  be  permitted  to  object 
that  faitli  is  given  to  his  assertion,  and 
•tat  an  opportunity  is  not  left  to  him  of 


changing  his  mind.  If  the  plaintiff  is 
barred  of  any  remedy  by  entering  into  an 
engagement  ineonsi.^tcnt  with  starting  as 
a  courier  with  the  defendant  on  the  first  of 
June,  lie  is  prejudiced  by  putting  faith  in 
the  defendant's  assertion  ;  and  it  "would 
bo  more  consonant  with  principle,  if  the 
defendant  «'cre  precluded  from  saying  that 
he  had  not  broken  the  contract  when  he 
declared  that  he  entirely  renounced  it. 
Suppose  that  the  defendant,  at  the  time  of 
his  renunciation,  had  embarked  on  a  voy- 
age to  Au.-tralia,  so  as  to  render  it  physi- 
cally impcis.--il)lc  for  him  to  employ  the 
plaintiff  as  a  courier  on  the  continent  of 
Europe,  in  the  months  of  June,  July,  and 
August,  1852,  according  to  decided  cases 
the  action  might  have  been  brought  before 
the  1st  of  Juno;  but  the  renunciation 
may  have  been  founded  on  other  facts  to 
be  given  in  evidence,  which  would  equally 
have  rendered  the  defendant's  performance 
of  the  contract  impossible,  The  man 
who  wrongfully  renounces  a  contract  into 
^^■hich  he  has  deliberately  entered,  cannot 
justly  complain  if  he  is  immediately  sued 
for  a  compensation  in  damages  by  the  man 
whom  he  has  injured;  and  it  seems  rea- 
sonable to  allow  an  option  to  the  injured 
party,  either  to  sue  immediately  or  to  wait 
till  the  time  when  the  act  was  to  be  done, 
still  holding  it  as  pros]teetiveh'  binding 
for  the  exercise  of  this  option,  which  may 
be  advantageous  to  the  innocent  party,  and 
cannot  be  prejudicial  to  the  wrongdoer. 
An  argument  against  the  action  before  the 
1st  of  June  is  urged,  from  the  difficulty  of 
calculating  the  damages ;  but  this  argu- 
ment is  equally  strong  against  an  action 
before  the  1st  of  September,  Avhen  the 
three  months  would  expire.  In  either 
case,  the  jury,  in  assessing  the  dantaL:es, 
would  be  justified  in  looking  to  all  that 
had  happened,  or  was  likely  to  happen, 
to  increase  or  mitigate  the  loss  of  the 
plaintiff  down  to  the  day  of  trial." 

(d)  Hodsden  i\  Harridge,  2  Wms. 
Saund.  62  a,  n.  (4)  ;  Child'u.  Horden,  2 
Bulstr.  144.  In  Quarles  u.  George,  23 
Pick.  400,  by  a  contract  between  the  plain- 
tiff' and  the  defendant  it  was  agreetl  that 
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tice  springs  from  the  nature  of  the  contract,  though  nothing  be 
said  about  it.  Generally,  where  any  thing  is  to  be  done  by  one 
party  on  the  performance  of  some  act  by  the  other,  this  other 
must  give  notice  of  such  act,  (e)  unless  it  be  one  that  carries 


the  defendant  should  deliver  to  the  plaintiff 
one_  thousand  barrels  of  flour,  at  the  rate 
of  six  dollars  per  barrel,  at  anv  time  with- 
in six  montlis  from  the  date  of  the  con- 
tract, and  give  liim  six  days'  notice  prior 
to  the  time  of  Mich  delivery,  and  that  the 
plaintiff  should  pay  that  price  therefor  on 
delivery.  In  an  action  by  the  plaintiff 
against  the  defendant  for  not  delivering 
the  flour  within  the  six  months,  it  was 
hdd,  that  under  the  provisions  of  this  con- 
tract it  was  incumbent  on  the  defendant 
to  do  the  first  act  by  giving  notice  of  bis 
readiness  to  deliver  the  flqur;  but  that  as 
he  had  a  right  to  give  notice  six  days  be- 
fore the  expiration  of  the  six  months,  and 
had  he  then  given  notice,  he  would  have 
had  till  the  last  day  of  the  six  months  to 
deliver  the  flour,  the  actual  breach  of  the 
contract  by  non-delivery  must  be  taken  to 
have  occurred  on  such  last  day,  and  the 
damage  computed  accordingly.  —  In  de- 
claring on  a  promise  to  pay  money  on 
demand,  if  a  third  person  shall  fail  to  do 
a  certain  act,  it  is  not  necessary  to  aver  a 
notice  of  the  failure  to  do  that  act,  or  a 
demand  of  the  money.  Dyer  v.  Rich,  1 
Met,  189. 

(e)  Vyse  v.  Wakefield,  6  M.  &  W.  442, 
8  Dowl.  P.  C.  377,  4  Jur.  509,  aflSrmed 
on  error,  7  M.  &  W.  126,  is  an  excellent 
case  on  this  subject.  There  tlie  declara- 
tion stated,  that,  by  indenture,  the  de- 
fendant covenanted  that  he  would,  at  any 
time  or  times  thereafter,  appear  at  an 
oflice  or  oflices  for  the  insurance  of  lives 
within  London,  or  the  bills  of  mortality, 
and  answer  such  questions  as  might  be 
asked  respecting  his  age,  &c.,  in  order  to 
enable  the  plaintiff  to  insure  his  life,  and 
would  not  afterwards  do  or  permit  to  be 
done  any  act  whereby  such  insurance 
should  be  avoided  or  prejudiced.  It  then 
alleged,  that  the  defendant,  in  part  per- 
formance of  his  covenant,  did,  at  the 
plaintiff's  request,  appear  at  the  office  of 
the  Rock  Life  Insurance  Company,  and 
did  answer  certain  questions  asked  of  him ; 
and  that  the  plaintiff  insured  the  defend- 
ant's life  with  that  company,  by  a  policy 
containing  a  proviso,  that  if  the  defend- 
ant went  beyond  the  limits  of  Europe,  tlie 
policy  should  be  null  and  void  :  —  Preach, 
that  the  defendant  went  beyond  the  limits 


of  Europe,  namely,  to  the  province  of 
Canada,  in  North  America :  — //e/rf,  oa 
special  demurrer,  that  the  declaration  was 
had,  for  not  averring  that  the  defendant 
had  notice  that  the  policy  was  effected. 
Lord  Ahinpa-  said  :  "  I  am  of  opinion 
that  the  defendant  in  this  case  is  entitled 
to  our  judgment,  on  two  grounds,  "rhe 
plaintiff  having  reserved  to  himself  the 
liberty  of  effecting  the  insurance  at  any 
office  within  the  bills  of  mortality,  the 
number  of  which  is  limited  only  by  the 
circumscription  of  the  place,  and  having 
also  reserved  to  himself  the  choice  of  time 
for  effecting  the  insurance,  it  appeai-s  to 
me  that  he  ought  to  give  tlie  defendant 
notice  of  bis  having  exercised  his  option, 
and  of  the  insurance  having  been  effected, 
before  an  action  can  be  maintained.  But 
there  is  also  another  ground,  which  weighs 
strongly  with  mo  in  coming  to  this  con- 
clusion. Even  supposing  the  defisndant 
were  bound  to  go  to  all  the  insurance  of- 
fices within  the  bills  of  mortality,  to  ascer- 
tain whether  such  a  policy  had  been  ef- 
fected, he  would  still  be  obliged  to  do 
somctliing  more ;  namely,  to  learn  what 
were  the  particular  conditions  on  which  it 
was  effected,  because  the  covenant  here  is, 
not  that  the  defendant  shall  not  do  any 
thing  to  evade  the  covenants  or  conditions 
usually  pi'cscribed  by  insurance  offices  ; 
but  that  he  shall  not  violate  any  of  the 
conditions  by  which  such  insurance  might 
be  avoided  or  prejudiced ;  i.  c,  he  is 
bound  to  observe  all  the  stipulations  con- 
tained in  any  policy  which  the  plaintiff 
may  effect.  Now,  some  conditions,  totally 
distinct  from  the  conditions  in  general 
use,  might  be  annexed  by  a  particular  in- 
surance office  ;  and  in  such  case  it  would 
be  most  unfair  to  allow  the  plaintiff  to 
keep  the  policy  in  his  pocket,  and  without 
notice  of  them,  to  call  on  the  defendant  to 
pay  for  a  violation  of  the  stipulations  con- 
tained in  it.  Suppose  one  of  the  condi- 
tions imposed  by  the  policy  were,  that  the 
party  whose  life  was  insured  should  live 
on  a  particular  diet,  or  at  a  particular 
place,  or  cease  from  some  particular  prac- 
tice to  which  he  was  addicted,  or  that  he 
should  abandon  some  course  of  exercise 
which  might,  if  persevered  in,  cost  him 
his  life,  and  the  forsaking  of  which  the  in- 
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notice  of  itself.     And  if  the  thing  is  to  be  done  on  the  happen- 
ing of  an  event  not  to  be  caused  by  either  party,  he  who  is  to 


surance  office  might  be  fully  justified  in 
making  a  condition  of  insuring;  the  life  at 
all,  it  would  be  hard  if  the  plaintiff  could, 
"without  giving;  tiie  defendant  notice  of  the 
exi.stence  of  such  a  condition,  make  him 
pay  the  amount  of  the  policy  on  its  viola- 
tion. The  rule  to  be  collected  frona  the 
cases  seems  to  be  this,  that  where  a  party 
stipulates  to  do  a  certain  thing  in  a  cer- 
tain specific  event  which  may  become 
known  to  him,  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to 
any  notice,  unless  he  stipulates  for  it ;  but 
when  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite 
party,  tlicn  notice  onglit  to  be  given 
him.  That  is  the  common  sense  of  the 
mattci',  and  is  what  is  laid  down  in  all  the 
cases  on  the  subject ;  and  if  there  are  any 
to  be  found  which  deviate  from  tlds  prin- 
ciple, it  is  quite  time  that  they  should  be 
overruled."  And  Parke,  B.,  said  :  "  The 
general  rule  is,  that  a  party  is  not  entitled 
to  notice,  unless  he  has  stipulated  for  it ; 
but  there  are  certain  cases  where,  from 
the  very  nature  of  the  transaction,  the 
law  requires  notice  to  be  given,  though 
not  expressly  stipulated  for.  There  are 
two  classes  of  cases  on  this  subject,  neither 
of  which,  however,  altogether  resembles 
the  present.  One  of  them  is,  where  a 
party  contracts  to  do  something,  but  the 
act  on  which  the  right  to  demand  per- 
formance is  to  arise  is  perfectly  indefinite, 
as  in  the  case  of  Ilanle  v.  Hemyng,  \n\. 
Abr.  '  Condition  '  (A.  d.),  pi.  15,  s.  c.  mm. 
Henning's  case,  Cro.  Jac.  4.32,  whcj'C  the 
defendant  promised  to  pay  the  plaintiff 
for  certain  wcys  of  barley  as  much  as  the 
plaintiff  sold  them  for  to  any  other  man  ; 
thei'e  the  plaintiff  is  bound  to  aver  notice, 
because  the  person  to  wdiom  tlie  wca-s  are 
to  be  sold  is  perfectly  indefinite,  anil  alto- 
gether at  the  option  of  the  plaintiff,  wlio 
may  sell  them  to  whom  he  pleases ;  and, 
in  sucli  cases,  the  right  of  the  defendant 
to  a  notice  before  he  can  be  called  on  to 
pay,  is  implied  by  law  from  the  construc- 
tion of  the  contract.  So,  where  a  party 
stipulates  to  account  before  such  auditors 
as  the  obligee  shall  assign,  the  obligee  is 
bound  to  give  him  notice  when  he  has 
assigned  them ;  for  that  is  a  fact  which 
depends  entirely  on  the  option  or  choice 
of  the  plaintiff.  On  the  other  band,  no 
notice  is  requisite  when  a  specific  act  is  to 
be  done  by  a  third  party  named,  or  even 


by  the  obligee  himself;  as,  for  example, 
where  the  defendant  covenants  to  pay 
money  on  the  marriage  of  the  obligee 
with  B,  or  perhaps  on  the  man-iage  of  B 
alone  (for  there  are  some  cases  to  that  ef? 
feet),  or  to  pay  such  a  sum  to  a  certain 
person,  or  at  such  a  rate  as  A  shall  pay  to 
B.  In  these  cases  there  is  a  particular 
individual  specified,  and  no  option  is  to 
be  exercised  ;  and  the  party  who,  without 
stipulating  for  notice,  has  entered  jnto  the 
obhgation  to  do  those  acts,  is  bound  to  do 
them.  But  tiiere  is  an  intermediate  class 
of  cases  between  these  two.  Let  us  sup- 
pose the  defendant  in  this  case  bound  to 
perfonn  such  stipulations  as  shall  be  con- 
tained on  a  policy  to  be  cfTectcd  at  some 
office  in  London.  Now,  my  present  im- 
pression is,  that  where  any  option  at  all 
remains  to  be  exercised  on  the  part  of  the 
plaintiff',  notice  of  his  having  determined 
that  option  ought  to  be  given  ;  and  if  this 
had  been  a  covenant  by  the  defendant  to 
perform  the  conditions  to  be  imposed  by 
any  insurance  company  then  existing  in 
London,  I  think  it  would  be  the  duty  of 
the  plaintiff  to  notify  to  the  dcfeiuliin't  the 
exercise  of  his  option,  as  to  which  he  had 
selected.  But  this  principle  holds  even 
mure  strongly  in  the  present  ca.■^e  ;  for  not 
only  do  the  terms  of  the  covenant  ap- 
ply to  all  actnally  cxistina'  companies  of 
the  sort,  but  to  ail  that  might,  at  any  fu- 
ture time  subsequent  to  the  date  of  the 
deed,  be  established  within  the  bills  of 
mortality.  Now  that  is  a.condition  which 
appears  to  me  so  perfectly  indefinite,  that 
notice  ought  to  be  given  by  the  plaintiff 
of  his  having  determined  his  choice;  and 
I  thiid^  therefore,  that  ho  was  at  least 
bound  to  give  notice  that  a  policy  of  in- 
surance bad  been  effected  by  hijn  at  such 
a  particular  office  ;  it  might'then,  perhaps, 
be  the  duty  of  the  defendant  to  inquire  at 
that  office  into  the  nature  and  terms  of 
the  policy  which  had  been  there  eflbcted." 
See  also,  Haule  c.  Hemyng,  Vin.  Abr. 
Condition  (A.  d.),  pi.  15,'  s.  c.  nom. 
Henning's  ca.se,  Cro.  Jac  432.  So  in 
Graddon  i'.  Price,  2  C.  &  P.  610,  it  was 
held  that  a  performer,  who  is  called  on  to 
resume,  in  consequence  of  the  illness  of 
another,  a  part  in  which  by  pi-evious  per- 
formances she  has  acquired  celebrity,  is 
entitled  to  reasonable  notice  previous  to 
the  time  of  performance,  such  notice  to  be 
proportioned  to   the  reputation  at  stake. 
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have  the  benefit  of  the  thing  should  give  notice  to  him  who  is  to 
do  it,  that  the  event  has  occurred,  unless  from  its  own  nature  it 
must  become  known  to  that  party  when  it  happens ;  or,  per- 
haps, unless  it  is  as  likely  to  be  known  to  the  party  who  is  to  do 
the  act  required  by  the  contract,  as  to  him  for  whose  benefit  it 
is  to  be  done.  The  rule  in  respect  to  demand  rests  upon  the 
same  principle  with  that  in  respect  to  notice.  It  may  be  requi- 
site, either  from  the  stipulations  of  the  parties,  or  from  the  pecul- 
iar nature  of  the  contract ;  but  where  not  so  requisite,  he  who 
has  promised  to  do  any  thing,  must  perform  his  promise  in  the 
prescribed  time  and  in  the  prescribed  waj^ ;  or  if  none  be  pre- 
scribed, in  a  reasonable  time  and  a  reasonable  way,  without 
waiting  to  be  called  upon. 

Notice  to  an  agent  has  been  fully  considered  in  the  first  vol- 
ume. It  may  be  well  to  remark  here,  however,  that  notice, 
whether  directly  to  a  principal,  or  through  an  agent,  may  be 
constructive  only ;  but  the  construction  which  should  give  effect 
to  a  notice,  would  be  more  closely  restricted  if  an  agent  inter- 
vened. 

"We  apprehend  that  constructive  notice  may  be  of  two  kinds. 
In  one,  some  notice  or  knowledge  of  a  fact  is  proved,  which 
would  imply  to  a  reasonable  man  certain  other  facts,  or  would 
lead  a  person  of  ordinary  caution  into  an  inquiry  which  would 
certainly  disclose  those  facts.  (/)  The  other  kind  of  construc- 
tive notice  exists,  when  actual  notice  was  attempted,  or  when 
suflftcient  means  of  knowledge  and  motives  to  inquiry  exist,  and 
the  court  are  satisfied  that  the  party  has  abstained  from  inquiry, 
or  avoided  notice,  with  the  intent  of  remaining  in  igno- 
rance. 

In  Haverley  v.  Leighton,  1  Bulstr.  12,  the  the  defendant  would  give  him  £100,  no- 
defendant  promised  the  plaintiff's  intes-  tice  of  the  marriage  was  held  not  neces- 
tate,  that  if  he  horrowed  ilOO  of  B,  he  sary. 

would  pay  him  the  same  sum,  upon  the  (/)  Jones  v.  Smith,  1  Hare,  43,  1  Phil- 
same  conditions,  as  they  between  them  lips,  253 ;  Kennedy  v.  Green,  3  Mylne  & 
should  agree  upon,  and  notice  of  such  K.  719,  Sugden  on  V.  &  1".  1U52.  It  is 
agreement  was  held  not  necessary.  So  in  intimated  in  Jones  v.  Smith,  as  reported 
Bradley  v.  Toder,  Cro.  Jac.  228,  and  in  1  Phillips,  254,  that  courts  of  equity 
Fletcher  v.  Pynsett,  Cro.  Jac.  102,  where  are  now  disposed  to  restrain  rather  than 
the  promise  was  in  consideration  that  enlarge  the  law  of  constructive  notice. 
the  plaintiff  would  marry  such  a  woman. 
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7.   Of  Impossibility  of  Peefokmance. 

It  has  been  somewhat  questioned,  how  far  the  impossibility 
of  doing  what  a  contract  requires,  is  a  good  defence  against 
an  action  for  the  breach  of  it.  If  the  performance  of  a  con- 
tract becomes  impossible  by  the  act  of  God,  that  is,  by  a 
cause  which  could  not  possibly  be  attributed  to  the  promisor, 
and  this  impossibility  was  not  among  the  probable  contin- 
gencies which  a  prudent  man  should  have  foreseen  and  pro- 
vided for,  it  should  seem  that  this  would  be  a  sufficient  de- 
fence, (g)  But  to  make  the  act  of  God  a  defence,  it  must 
amount  to  an  impossibility  of  performance  by  the  promisor; 
mere  hardship  or  difficulty  wiU  not  suffice.  (A)     So  the  non- 


(g)  Williams  v.  Lloyd,  W.  Jones,  179, 
S.  c.  nom.  Williams  v.  Hide,  Palmer, 
543.  In  this  case  the  declaration  stated, 
that  the  plaintiff  delivered  a  horse  to  the 
defendant,  which  the  defendant  promised 
to  redoliycr  upon  request ;  and  that  al- 
though he  was  requested  to  redeliver  the 
horse,  he  refused.  The  defendant  pleaded 
that  the  horse  was  taken  sick  and  died, 
and  that  the  plaintiff  made  the  request 
after  the  horse  was  dead.  To  this  plea 
the  plaintiff  demurred,  and  judgment  was 
given  to  the  defendant.  See  also.  Lord  v. 
Wheeler,  1  Gray,  282.  Oakley  v.  Mor- 
ton, 1  Kern.  25;  Harmony' u.  Binyham, 
2  id.  99. 

(A)  Thus  in  Bullock  v  Dommitt,  6 
T.  R.  650,  it  was  held,  that  a  lessee  of  a 
house  who  covenants  generally  to  repair, 
is  bound  to  reljuild  it,  if  it  be  burned  by 
an  accidental  fire.  And  Lord  Kenyan  said, 
"  The  cases  cited  on  behalf  of  the  plaintiff 
have  always  been  considered  and  acted 
upon  as  law.  In  the  year  1754,  a  great 
fire  broke  out  in  Lincoln's  Inn,  and  con- 
sumed many  of  the  cliambers,  and  among 
the  rest  those  rented  by  Mr.  Wilbraham, 
and  he,  after  taking  the  opinions  of  his 
professional  frientls,  found  it  necessary  to 
rebuild  them.  On  a  general  covenant  like 
the  present,  there  is  no  doubt  but  that  the 
lessee  is  bound  to  rebuild  in  case  of  an 
accidental  fire;  the  common  opinion  of 
mankind  confirms  this,  for  in  many  cases 
an  exception  of  accidents  by  fire  is  cau- 
tiously introduced  into  the  lease  to  protect 
the  lessee."  So  in  Brecknock  Co.  v. 
Pritchard,  6  T.  R.  750,  it  was  held,  that  on 


a  covenant  to  build  a  bridge  in  a  substan- 
tial manner  and  to  keep  it  in  reijair  for  a 
certain  time,  the  party  is  bound  to  rebuild 
the  bridge  though  broken  down  by  an  un- 
usual and  extraordinary  flood.  So  in 
Atkinson  v.  Ritchie,  10  East,  5.30,  the 
master  and  freighter  of  a  vessel  of  400 
tons,  having  mulually  agreed  in  writing, 
that,  the  ship  being  fitted  for  the  voyage, 
should  proceed  to  St.  Petersburg,  and  there 
load  from  the  freighter's  factor  a  complete 
cargo  of  hemp  and  iron,  antl  proceed 
therewith  to  London,  and  deliver  the  same 
on  being  paid  freight,  &e. ;  it  was  held, 
that  the  master,  after  taking  in  at  St.  Pe- 
tersburg about  half  a  cargo,  having  sailed 
away  upon  a  general  rumor  of  a  hostile 
embargo  being  laid  on  British  ships  by 
the  Russian  government,  was  liable  in 
damages  to  the  freighter  for  the  short 
delivery  of  the  cargo,  though  the  jury 
found  that  he  acted  bona  ^fide  and  under  a 
reasonable  and  well-grounded  apprehen- 
sion at  the  time,  and  a  hostile  embargo 
and  seizure  iNas  in  fact  laid  on  six  weeks 
afterwards.  And  the  cases  from  6  T.  R. 
above  cited,  were  ajiproved.  So  in  Gil- 
pins  v.  Consequa,  i\'t.  C.  C.  86,  it  was 
lield,  that  it  is  no  excuse  for  the  non-per- 
formance of  a  contract  to  deliver  "  prime," 
"  first  chop  "  teas,  that  the  season  of  the 
year  when  the  teas  were  to  have  been 
delivered,  was  unfavorable  to  the  best 
teas  being  in  market.  Again,  in  the  lead- 
ing case  of  Paradine  i\  Jane,  Aleyn,  26, 
where,  to  an  action  of  debt  for  rent,  the 
defendant  pleaded  that  a  certain  Gorman 
Prince,  by  name  Prince  Rupert,  an  alien 
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performance  of  the  contract,  is  not  excused  by  an  act  of  God, 
where  it  still  may  be  substantially  carried  into  effect,  although 
the  act  of  God  makes  a  literal  and  precise  performance  of  it 
impossible,  (i) 

If  one  for  a  valid  consideration  promises  another  to  do  that 
which  is  in  fact  impossible,  but  the  promise  is  not  obtained  by 
actual  or  constructive  fraud,  and  is  not  'on  its  face  obviously 
impossible,  there  seems  no  reason  why  the  promisor  should  not 
be  held  to  pay  damages  for  the  breach  of  the  contract ;  not,  in 
fact,  for  not  doing  what  cannot  be  done,  but  for  undertaking 
and  promising  to  do  it.  So  if  it  becomes  impossible  by  con- 
tingencies which  should  have  been  foreseen  and  provided  against 
in  the  contract,  and  still  more  if  they  might  have  been  pre- 
vented, the  promisor  should  be  held  answerable.  So  if  the  im- 
possibility applies  to  the  promisor  personally,  there  being  no 
natural  impossibility  in  the  thing,  this  will  not  be  a  sufficient 
excuse,  {j)  But  if  one  promises  to  do  what  cannot  be  done, 
and  the  impossibility  is  not  only  certain  but  perfectly  obvious 
to  the  promisee,  as  if  the  promise  were  to  build  a  common 
dwelling-house  in  one  day,  such  a  contract  must  be  void  for  its 
inherent  absurdity,  (k) 

8.   Of  Illegality  of  the  Contbact. 

That  the  iUegalitjr  of  a  contract  is  in  general  a  perfect  de- 
fence, must  be  too  obvious  to  need  illustration.     It  may,  indeed, 

born,  an  enemy  to  the  king  and  kingaom,  dis.  342 ;  Harmony  v.  Bingham,  2  Kem. 

had    invaded   the  r«alm   with    a   hostile  99 ;  and  Exposito  v.  Bowden,  4  Ellis  &  B. 

army,  and  with  the  same  force  had  en-  963,  30  Eng.  L.  &  Ev.  336,  reversed  m  7 

tered    upon    the    defendant's   possession,  Ellis  &  B.  763. 

and  him  expelled  and  held  out  of  posses-  [i]  White  v.  Mann,  26  Mc.  361 ;  Chap- 

sion,  whereby  he  could  not  take  the  prof-  man  v.  Dalton,  Plowdcn,  284;  Holtham 

its;    upon   demurrer  the   plea  was   held  i;.  Ryland,  1  Eq.  Cas.  Abr.  18. 

bad.      And    this    difference    was    taken,  {j}    See  ante,  vol.    1,  p.  459  n.(/). 

"  that  where  the  law  creates   a  duty  or  And  see  Pothier,  Traite  des  Obligations, 

charge,  and  the  party  is  disabled  to  per-  Pt.  1,  ch.  1,  sect.  4,  §  2.                ,           o 

form  it  without  any  default  in  him,  and  [k]    Thus,   m    Faulkner    v-    Lowe,   2 

hath  no  remedy  over,  there  the  law  will  Exch.  595,  there  was  a  covenant  by  O 

excuse  him.    But  when  the  party  by  his  to  pay  a  sum  of  money  to  A,  B,  and  to 

own  contract  creates  a  duty   or   charge  himself  C,  or  the  survivors  or  survivor  of 

upon   himself,   he  is   bound   to   make   it  them  on   their  joint  account.     C   being 

eood,  if  he  may,  notwithstanding  any  ac-  sued  upon  this  covenant,  the  court  held 

cident  by  inevitable  necessity,  because  he  the    covenant    senseless   and   impossible, 

might  have  provided  against  it  by  his  con-  and  judgment  was  given  for  the  detend- 

tract."      See  also,  Huling  t'.  Craig,  Ad-  ant. 
vor..  II.                                               'j 
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be  regarded  as  an  impossibility  by  act  of  law ;  and  it  is  put 
on  the  same  footing  as  an  impossibility  by  act  of  God;  be- 
cause it  would  be  absurd  for  the  law  to  punish  a  man  for  not 
doing,  or,  in  other  words,  to  require  him  to  do,  that  which  it 
forbids  his  doing. 

Therefore,  if  one  agrees  to  do  a  thing  which  it  is  lawful  for 
him  to  do,  and  it  becomes  unlawful  by  an  act  of  the  legislature, 
the  act  avoids  the  promise  ;  and  so  if  one  agrees  not  to  do  that 
which  he  may  lawfully  abstain  from  doing,  but  a  subsequent 
act  requires  him  to  do  it,  this  act  also  avoids  the  agreement,  (l) 

But  if  one  agrees  to  do  what  is  at  the  time  unlawful,  a  subse- 
quent act  making  the  act  lawful,  cannot  give  validity  to  the 
agreement,  because  it  was  void  at  its  beginning.  A  law  may, 
however,  have  the  effect  of  suspending  an  agreement  that  was 
originally  valid,  and  which  it  makes  impossible  without  viola- 
tion of  law ;  and  yet  leave  the  contract  so  far  subsisting,  that 
upon  a  repeal  of  the  law  the  force  and  obligation  of  the  con- 


(/)  Prcsb.  Chufch  v.  City  of  N.  York. 
5  Cowcn,  538.  In  tliat  case  the  corpo- 
ration of  tlic  city  of  New  York  conveyed 
lands  for  the  purposes  of  a  cliurcli  and 
cemetery,  with  a  covenant  for  a  quiet  en- 
joyment, and  afterwards,  pursuant  to  a 
power  granted  by  tlie  legislature,  passed 
a  by-law  ]irobibitini^  tlic  use  of  these  lands 
as  a  cemetery ;  held,  tliat  tliis  was  not  a 
breach  of  tlio  covenant  wliicli  entitled  to 
damages,  but  it  was  a  repeal  of  the  cove- 
nant. And  Savarfe,  C.  J.,  thus  remarked 
upon  tlie  authorities  :  "  There  arc  but  few 
authorities  on  tl]i.>  question,  and  those  few 
are  at  ^anance.  iMie  case  of  Brason  v. 
]X>aii,  3  Alod.  39,  derided  in  1683,  was 
covenant  upon  a  cliarter-party  for  the 
frei,^■llt  of  a  ship.  The  defendant  pleaded 
that  tlie  ship  was  loaded  with  French 
goods,  prohibited  l)y  law  to  be  imported. 
And  upon  demurrer  judgment  was  given 
for  the  plaintifl',  for  tlie  court  were  all  of 
opinion,  that  if  the  thing  to  bo  .(lone  wa? 
lawful  at  the  time  when  the  deC'j.alant 
entered  into  the  covenant,  though  it  was 
afterwards  prohibited  by  act  of  parlia- 
ment, yet  the  covenant  was  binding.  But 
in  the  case  of  Brewster  v.  Kitchin,  1  Ld. 
Ray  in.  317,  321,  A.  D.  1698,  a  different 
and  a  more  rational  doctrine  is  establish- 
ed. It  .'b  there  said;  '  For  the  diiterence 
when  an  act  of  parlitmient  will  amount  to 


a  repeal  of  a  covenant  and  when  not,  is 
this;  when  a  man  covenants  not  to  do  a 
thing  which  was  lawful  for  him  to  do,  and 
an  act  of  parliament  comes  ttffer  and  com- 
pels him  to  do  it,  then  the  act  repeals  tho 
covenant;  and  virp  versa.  But  when  a 
man  covenants  not  to  do  a  thing  which 
was  unlawful  at  the  titne  of  the  covenant, 
and  afterwards  an  act  makes  it  lawful,  the 
act  docs  not  repeal  the  covenant.'  In  1 
Salkeld,  198,  where  the  same  case  is  re- 
ported, the  proposition  is  thus  stated  : 
'  Where  H.  covenants  not  to  do  an  act  or 
thing  \\hich  was  lawful  to  do,  and  an  act 
of  parliament  comes  after  and  compels 
him  to  do  it,  tho  statute  repeals  the  cove- 
nant. So  if  H.  covenants  to  do  a  thing 
which  is  lawful,  and  an  act  of  parliament 
comes  in  and  hinders  him  from  doing  it, 
the  covenant  is  repealed.  But  if  a  man 
covenants  not  to  do  ^i.  thing  which  then 
wa5  nidawful,  and  an  act  comes  and  makes 
it  lawful  to  do  it,  such  act  of  parliament 
docs  not  repeal  the  covenant.'  "  And  see 
Bennett  r.  Woolfolk,  15  Ga.  213.  As  to 
the  dissolution  of  contracts  by  a  declara- 
tion of  war,  see  Held  c.  Hoskius,  4  Ellis 
&  B.  979,  30  Eng.  L.  &  Eq.  406.  8ee  alM:i 
same  case,  5  Ellis  &  B.  729,  34  Eng.  L. 
&  Eq.  51,  .affirmed  6  Ellis  &  B.  953,  38 
Eng.  L.  &  Eq.  130. 
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tract  remain,  (w)  It  wotdd  seem  that  a  prevention  by  the  law 
of  a  foreign  country  is  no  excuse,  because  this  does  not  make 
the  act  unlawful  in  the  view  of  the  law  which  determines  the 
obligation  of  the  contract.  The  subject  of  illegal  contracts  is 
again  considered  in  a  subsequent  section  of  this  chapter. 


SECTION   III. 

OF   DEFENCES   RESTING    UPON   THE   ACTS   OR    OMISSIONS    OF   THE 

PLAINTIFF. 

It  is  a  good  defence  to  an  action  on  a  contract,  that  the  obli- 
gation to  perform  the  act  required,  was  dependent  upon  some 
other  thing  which  the  other  party  was  to  do,  and  has  failed  to 
do.  And  if,  before  the  one  party  has  done  any  thing,  it  is  ascer- 
tained that  the  other  party  wiU  not  be  able  to  do  that  which  he 
has  undertaken  to  do,  this  will  be  a  sufficient  reason  why  the 
first  party  should  do  nothing,  (n)  And  this  excuse  is  valid, 
although  the  omission  by  the  other  party  to  do  the  thing  re- 
quired of  him,  was  produced  by  causes  which  he  could  neither 
foresee  nor  control.  And  if  it  is  provided  that  the  thing  shall 
be  done  "  unless  prevented  by  unavoidable  accident,"  the  acci- 
dent to  excuse  the  not  doing,  must  be  not  only  unavoidable, 


(m)  Thus   in   Baylies   u.   Fettj'lace,   7  plaintiff  in  damages  for  tlie  non-perfoi-m- 

Mass.  325,  it  was  held,  that  a  law  of  tlie  ance  of  thoif  contract. 
United  States  laying  an  embargo  for  an         {n)  Caines  v.  Smith,  15  M.  &,  W.  189, 

unlimited  time,  and  afterwards  repealed,  where  defendant  had  promised  to  marry 

did   not   extinguish  a  promise  to  deliver  plaintiff,    but    married    another    woman, 

debentures,  but  operated  as  a  suspension  To  an  action  for  breach  of  promise,  a  plea 

only  daring  the  continuance  of  the  law.  by  defendant  that  he  had  never  been  re- 

So  in  Hadley  v.   Clarke,   8  T.   R.   259,  quested   by   the   jilaintiff  to  perform  his 

where  tlie  defendants  contracted  to  carry  contract,  was  lield  ill.    Johnston  v.  Caul- 

the  plaintiff's    goods   from  Liverpool   to  kins,  1  Johns.  Cas.  116,  wherein  a  similar 

Leghorn,  and  on  the  vessel's  arrival  at  action  it  was  held,  that  if  the  defendant  has 

Palmouth  in  the  course  of  her. voyage,  an  absconded,  the  plaintift'  need  not  show  an 

embargo  was  laid  on  her  "until  the  fur-  offer  to  marry  him.     And   see   other  in- 

ther  order  of  council;  "  it  was  held,  that  stances  of  the  same  principle  in  Short  v. 

such  embargo  only  suspended  tlie  execu-  Stone,  8  Q.  B.  358;  Lovelock  v.  Frank- 

tion,  but  did  not  dissolve  the  contract  be-  lyn,  id.  371  ;  Ford  v.  Tiley,  6  B.   &  C. 

tween  the  parties,  and  that  oven  after  two  325 ;  Bowdell  v.  Parsons,  10  East,  359 ; 

years,  when  the  embargo  was  taken  off,  Tewksbury  v.  O'Connell.  21  Cal.  60. 
the  defendants  were    answerable   to   the 
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but  must  render  the  act  physically  impossible,  and  not  merely 
unprofitable  and  inexpedient  by  reason  of  an  increase  of  labor 
and  cost,  (o) 

If  one  bound  to  perform  a  future  act,  before  the  time  for 
doing  it  declares  his  intention  not  to  do  it,  this  is  no  breach  of 
his  contract ;  (p)  but  if  his  declaration  be  not  withdrawn  when 
the  time  comes  for  the  act  to  be  done,  it  constitutes  a  sufficient 
excuse  for  the  default  of  the  other  party.  In  all  cases  what- 
ever, a  promisor  will  be  discharged  from  all  liability,  when  the 
non-performance  of  his  obligation  is  caused  by  the  act,  or  the 
fault,  of  the  other  contracting  party,  (q) 

The  validity  of  many  of  these  defences,  resting  upon  the 
act  or  default  of  the  other  party,  must  depend  upon  the  ques- 
tion, which  is  sometimes  difficult,  whether  the  contracts  are  in 
fact  dependent,  or  independent.  There  are  cases,  and  especially 
some  early  ones,  which  seem  to  be  severe,  and  more  technical 
than  rational;  but  of  late  the  courts  incline  to  decide  these 
questions  as  good  sense  and  common  justice  require.  But 
there  are  rules  by  which  they  are  guided  in  this  matter,  if  not 
controlled ;  and  we  would  add  to  what  we  have  already  said  on 
this  subject,  that  the  classes  of  engagements  contained  in  a 
contract  —  dependent,  concurrent,  and  independent,  —  may  be 
thus  distinguished.     Where  the  agreements  go  to  the  whole  of 

(o)  See  ante,  p.  672,  n.  (h).  purchaser,  having  accepted  and  paid  for  a 

(p)  Phillpotts   V.   Evans,   5  M.  &  W.  portion  of  the  goods  contracted  for,  gives 

477 ;  Ripley  v.  M'Cliire,  4   Exch.   345  ;  notice  to  the  vendor  not  to  manufacture 

Leigh  V.  Paterson,  2  J.  B.  Moore,  588.  any  more,  as  he  has  no  occasion  for  them, 

TJiis  principle,  however,  is  drawn  in  ques-  and  will  not  accept  or  pay  for  them,  the 

tion  by  the  recent  case  of  Hochster  v.  De  vendor  having  been  desiious  and  able  to 

Latour,  2  Ellis&  B.678,  20Eng,  L.  &Eq.  complete  the   contract,  he  may,  without 

157,  where  it  was  held,  tliat  if  A  engages  manufacturing  and  tendering  the  rest  of 

to  employ  B  in  his  service,  the  term  to  com-  the  goods,  maintain  an  action  against  the 

mence  at  a  future  day,  and  before   that  purchaser  for  breach  of  the  contract, 
day  A  changes  his  mind  and  refuses  to         (y)  Thus,   where    one   was   bound    to 

employ  him,  this  is  a  breach  of  the  con-  deliver  a  deed  on  a  dav  certain,  and  at 

tract,  and  B  may  have  his  action  for  such  the   day  was  ready  with   the   deed,  and 

breach  immediately,  and  is  not  bound  to  would  have  tendered  it  but  for  the  eva- 

wait  until  the  day  the  service  was  to  com-  slon  of  the  other  party,  this  was  held  to 

mence.     A  in  such  case  has  no  right  to  a  be  equivalent  to  a  tender.   Borden  v.  Bor- 

locus  pomitentiw.    See  the  case  fully  stated,  den,    5  Mass.   67.     And  see  Com.  Dig. 

ante,  p.  667,  n.  (c).    So  it  was  held  in  Cort  Condition,  L.  (6) ;  Goodwin  v.  Holbrook, 

u.  Ambergate,  &c.  Railway  Co.  17  Q.  B.  4  Wend.  377;    Whitney    v.    Spencer,   4 

127,  6  Eng.  L.   &   Eq.   230,  that  where  Cowen,   39;    People  v.  Bartlett,  3  Hill, 

there  is  an  executory  contract  for  the  man-  570 ;  Grandy  v.  McCleeso,  2  Jones,  Law, 

ufacturing  and  supply  of  goods  from  time  142  ;  Waiters  u.  Herring,  id.  46. 
to  time,  to  be  paid  for  after  delivery,  if  the 
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the  consideration  on  both  sides,  the  promises  are  dependent, 
and  one  of  them  is  a  condition  precedent  to  the  other.  If  the 
agreements  go  to  a  part  only  of  the  consideration  on  both  sides. 
and  a  breach  may  be  paid  for  in  damages,  the  promises  are  so 
far  independent  If  money  is  to  be  paid  on  a  day  certain,  in 
consideration  of  a  thing  to  be  performed  at  an  earlier  day,  the 
performance  of  this  thing  is  a  condition  precedent  to  the  pay- 
ment ;  and  if  the  money  is  to  be  paid  in  instalments,  some 
before  a  thing  is  to  be  done,  and  some  when  it  is  done,  the 
doing  of  the  thing  is  not  a  condition  precedent  to  the  former 
payments,  but  is  to  the  latter.  And  if  there  is  a  day  for  the^ 
payment  of  the  money,  and  this  comes  before  the  day  fixed  for 
the  doing  of  the  thing,  or  before  the  time  when  the  thing,  from 
its  nature,  can  be  performed,  then  the  payment  is  at  all  events 
obligatory,  and  an  action  may  be  brought  for  it  independently 
of  the  act  to  be  done.  Concurrent  promises  are  those  where 
the  acts  to  be  performed  are  simultaneous,  and  either  party  may 
sue  the  other  for  a  breach  of  the  contract,  on  showing  either, 
that  he  was  able,  ready,  and  willing  to  do  his  act  at  the  proper 
time  and  in  the  proper  way,  or,  that  he  was  prevented  from 
doing  it,  or  being  so  ready  to  do  it,  by  the  act  or  default  of  the 
other  contracting  party,  {r) 

The  defendant  may  rely  on  the  fact  that  the  contract  has 
been  rescinded ;  and  this  may  have  been  done  by  mutual  con- 
sent, or  by  the  plaintiff,  who  had  the  right  to  do  so,  or  by  the 
defendant,  if  he  had  the  right.  "Whichever  party  has  the  right 
to  rescind,  must  do  it  within  the  time  specified,  if  there  be  such 
a  time,  or  otherwise  within  a  reasonable  time,  [s)  What  is  a 
reasonable  time,  is  in  this,  as  in  most  other  cases,  a  question  of 
Kiw  for  the  court  only,  {t)     Generally,  as   a  contract  can  be 

(r)  See  this  subject  considered  and  the  3,  c.  50,  \  8,  the  vendor  at  an  auction  was 

authorities  cited,  ante,  p.  525,  el  seg.  empowered  to  make  it  a  condition  of  sale 

(s)  Hodgson  V.  Davies,  2  Camp.  530 ;  that  the  purchaser  should  pay  the  auction- 

Okell  V.  Smith,  1   Starkie,  107  ;  Prosser  duty  in  addition  to  the  purchase-money, 

c.  Hooper,  1  J.  B.  Moore,  106.  and  it  was  declared,  that  upon  his  neglect 

(t)  Kingsley  v.  Wallis,  14  Me.  57 ;  or  refusal  to  pay  the  same,  the  bidding 
Holbrook  v.  Burt,  22  Pick.  546.  One  "should  be  null  and  void  to  all  intents 
party  may  have  a  right  to  rescind  a  con-  and  purposes ;  "  it  was  ke!d,  that  the  con- 
tract, which  may  yet  be  binding  upon  the  tract  is  not  by  reason  of  such  neglect  or 
other,  and  although  the  contract  was,  in  refusal  absolutely  void,  but  voidable  only, 
a  certain  event,  by  its  terms,  to  be  "  null  at  the  option  of  the  vendor.  Malins  v. 
«nd  void."     Thus,  where  by  stat.  17  Geo.  Freeman,  6  Scott,  187. 
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made  only  by  the  consent  of  all  the  contracting  parties,  it  can 
be  rescinded  only  by  the  consent  of  all.  (u)  But  this  consent 
need  not  bo  expressed  as  an  agreement,  (v)  If  either  party, 
without  right,  claims  to  rescind  the  contract,  the  other  party 
need  not  object,  and  if  he  permit  it  to  be  rescinded,  it  wiU  be 
done  by  mutual  consent.  Nor  need  this  purpose  of  rescind- 
ing be  expressly  declared  by  the  one  party,  in  order  to  give  to 
the  other  the  right  of  consenting,  and  so  rescinding.  There  may 
be  many  acts  from  which  the  opposite  party  has  a  right  to  infer 
that  the  party  doing  them  would  rescind ;  (w)  and  generally 
where  one  fails  to  perform  his  part  of  the  contract,  or  disables 
himself  from  performing  it,  (x)  the  other  party  may  treat  the 


[if)  Wlicther  there  has  hccn  a  rescission 
of  the  contract  is  a  question  for  tlie  jury. 
See  Fitt  u.  Cassanot,  4  Man.  &  G.  898. 

{/■)  Tlie  rescission  hy  one  party  may  be 
as  strongly  expressed  by  acts  as  by  words. 
Thus  in  Goodricli  v.  Lafflin,  1  Pick.  .57, 
A  agreed  to  deliver  to  B  some  step  stt)nes, 
which  -vicrc  to  be  paid  for,  one  half  in 
money  and  one  half  in  goods.  The  stones 
were  delivered,  and  B  delivered  some  of 
the  goods  u]ion  tbe  special  contract.  B 
having  sued  A  and  recovered  jmlynient 
fof  the  value  of  the  goods  dclivereil,  de- 
claring upon  the  common  counts  only,  ic 
was  held,  that  A  miglit,  upon  the  common 
counts  onli/,  recover  the  value  of  the  stones. 
So  in  liiU  I'.  Green,  4  Piclv.  114,  hv  a 
contract  under  seal  the  pl.iintitf  agreed 
that  his  son,  a  minor,  should  work  for  the 
defendant  nine  months,  and  tlie  defendant 
agreed  to  give  him  therefore  certain  chat- 
tels, which  were  delivered  forthwith,  but 
were  to  remain  the  property  of  the  de- 
fendant until  the  service  should  be  per- 
formed. The  plaintiff  sold  the  chattels 
to  a  stranger,  and  the  boy  was  afterwards 
wrongfully  turned  away  by  the  defendant 
before  tiie  expiration  of  tlie  term.  The 
defendant  reclaimed  the  chattels,  and  the 
vendee,  knowing  all  the  facts,  settled  the 
demand  by  paying  him  a  sum  of  money. 
Held,  that  the  written  contract  was  re- 
scinded, and  that  the  plaintiff  was  entitled 
to  recover  on  a  quantum  meruit  for  the 
service  performed,  but  that  neither  the 
plaintiff  nor  his  vendee  could  recover 
liack  the  money  paid  to  the  defendant. 
In  Quincy  i.\  Tilton,  5  Grecnl.  277,  it  was 
held,  that  where  parties  agree  to  rescind  a 
sale  once  made  and  perfected  without 
fraud,  the   same  formalities  of  delivery, 


&c.,  are  neccs'iary  to  revest  the  property 
in  the  original  vendor,  which  were  neces- 
sary to  pass  it  from  him  to  the  vendee. 
In'.Jnmcs  lk  Cotton,  7  Bing.  266,  the 
phiintitf  enu'aged  to  let  land  to  the  defend- 
ant on  building  leases,  and  to  lend  hira 
.£6,000  to  assist  liini  in  the  erection  of  20 
houses  on  the  land.  Defendant  agreed  to 
build  the  houses,  and  convey  them  as 
security  for  the  loan,  wliichwas  to  be  paid 
at  a  time  fixed.  When  six  houses  had  been 
liuilt,  and  part  of  the  .£6,000  had  been 
advanced,  plaintiff  reqitested  defendant 
not  to  go  on  with  the  other  fourteen  houses. 
Defendant  desisted.  Held,  that  tliis 
amounted  to  a  rescission  of  the  contract 
by  mutual  consent,  and  the  plaintiff  was 
allowed  to  recover  the  amount  advanced 
on  a  count  for  money  lent.  —  If  by  the 
terms  of  the  contract  it  is  left  in  the 
])owcr  of  the  plaintiff  to  rescind  by  any 
act  of  his,  and  he  does  it,  or  if  the  defend- 
ant afterwards  consents  to  its  being  re- 
scinded, the  plaintiff  may  treat  the  eon- 
tract  as  rescinded.  Towers  v.  Barrett,  1 
T,  R.  133. 

{w)  See  preceding  note. 

(x)  Thus  in  Keys  v.  Harwood,  2  C.  B. 
905,  A  agreed  to  board  B,  and  to  re- 
ceive pay  in  certain  goods.  Before  the 
time  of  payment  arrived,  B  allowed 
those  goods  to  be  seized  and  sold,  on  ex- 
ecution against  him.  This  was  held  a 
rescission  of  the  contract,  and  A  was  al- 
lowed to  recover  on  a  general  cotmt,  and 
without  reference  to  the  special  contract. 
So  in  Planchfe  v.  Colburn,  8  Bing.  14, 
where  A  agreed  to  write  a  treatise  for  a 
periodical  publication,  which,  before  the 
treatise  was  completed,  tlie  defendant  dis- 
continued, this  w.is  considered  an  aban- 
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contract  as  rescinded,  [y)  But  not  if  he  has  been  guilty  of  a 
default  in  his  engagement,  for  he  cannot  take  advantage  of  his 
own  wrong  to  defeat  the  contract.  Nor  if  the  failure  of  the 
other  party  be  but  partial,  leaving  a  distinct  part  as  a  subsisting 
and  executed  consideration,  and  leaving  also  to  the  other  party 
his  action  for  damages  for  the  part  not  performed,  (z)  Gener- 
ally, no  contract  can  be  rescinded  by  one  of  the  parties,  unless 
both  can  be  restored  to  the  condition  in  which  they  were  before 
the  contract  was  made,  {a)     If,  therefore,  one  of  the  parties  has 


donmcnt  of  the  contract  by  the  defendant, 
and  the  plaintiff  was  allowed  to  recover 
on  a  quantum  meruit,  without  completing 
the  treatise.  See  Shaw  v.  Jhe  Turnpike 
Co.  2  Penn.  454,  3  id.  445  ;  King  v. 
Hiitcliins,  8  Poster,  561,  also  W^ardcii  of 
the  Church  of  St.  Louis  v.  Kerwan,  9 
La.  An.  31.  In  Dubois  u.  Delaware 
Canal  Co.  4  Wend.  285,  Mairii,  J., 
said;  "Every  breach  of  a  special  agree- 
ment by  one  party  does  not  authorize  the 
other  to  treat  it  as  rescinded  ;  but  there 
are  some  breaches  that  do  amount  to  an 
abandonment  of  it.  There  is  not,  per- 
haps, any  precise  rule,  wliich,  when  ap- 
plied to  the  breach  of  a  contract,  certainly 
settles  the  question  whether  it  is  thereby 
abandoned  or  not ;  but  if  the  act  of  one 
party  be  such  as  necessarily  to  prevent  tlie 
other  from  performing  on  his  part  accord- 
ing to  the  terms  of  his  agreement,  the 
contract  may,  I  think,  be  considered  as 
rescinded." 

(y)  But  this  is  not  always  the  case. 
Thus  in  Weaver  v.  Sessions,  6  Taunt. 
154,  the  plaintiff  covenanted  to  furnish 
the  defendant  all  the  malt  he  should  want 
for  a  certain  specified  period,  wliich  should 
be  "good,  well  dried,  and  marketable." 
The  defendant  covenanted  to  buy  all  his 
malt  of  the  plaintiff,  and  not  to  buy  else- 
where, unless  the  plaintiff  neglected  or 
refused  to  deliver  him  good  malt  on  request. 
The  plaintiff  having  delivered  bad  malt, 
the  defendant  bought  of  others,  without 
having  first  requested  the  plaintiff  to 
furnish  better.  The  court  held,  that  the 
non-compliance  by  the  plaintiff,  merely  in 
delivering  bad  malt  for  good,  did  not  au- 
thorize a  rescission  of  the  contract,  and 
that  the  defendant  v,'as  liable  for  purchas- 
ing of  others,  before  the  plaintiff  had 
refused  or  neglected  on  request  to  furnish 
better. 

(z)  In  Pranklin  u.  Miller,  4  A.  &  E. 


599,  Littledale,  J.,  says:  "It  is  a  clearly 
recognized  ininciple,  that,  if  there  is  only 
a  partial  failure  of  performance  by  one 
]"iarty  to  a  contract,  for  which  there  may 
be  a  compensation  in  damages,  the  con- 
tract is  not  put  an  end  to."  See  ante,  p. 
530,  n. 

(a)  Hunt  V.  Silk,  5  East,  249,  the  lead- 
ing case  upon  this  point.  There  A  agreed, 
in  consideration  of  £10,  to  let  a  house  to 
B,  which  A  w:is  to  repair  and  execute  a 
lease  of  within  ten  days,  but  B  was  to  have 
immediate  possession,  and  in  consideration 
of  the  aforesaid  was  to  execute  a  counter- 
part and  pay  the  rent.  B  took  possession 
and  paid  £10  immediately,  but  A  neg- 
lected to  execute  the  lease  and  make  the 
repairs  beyond  the  period  of  the  ten  days, 
notwithstanding  which  B  still  continued  in 
possession  :  Held,  that  B  could  not,  by 
quitting  the  house  for  t/ie  default  of  A,  re- 
scind the  contract  and  recover  back  the  £10 
in  an  action  for  money  had  and  received, 
but  could  only  declare  for  a  breach  of  tlie 
special  contract ;  for  a  contract  cannot  be 
rescinded  by  one  party  for  the  default  of 
the  other,  unless  both  can  be  put  in  statu 
quo  as  before  the  contract ;  and  here  B 
had  had  an  intermediate  possession  of 
the  premises  under  the  agreement.  And 
Lord  Ellenhorovyh  said :  "  Where  a  con- 
tract is  to  be  rescinded  at  all,  it  must  lie 
rescinded  in  toto,  and  the  parties  put  in 
statu  quo.  But  here  was  an  intermediate 
occupation,  a  part  execution  of  the  agree- 
ment, which  was  incapable  of  being  re- 
scinded. If  the  plaintiff  might  occupy 
the  premises  two  days  beyond  the  time 
when  the  repairs  were  to  have  been 
done  and  the  lease  executed,  and  yet 
rescind  the  contract,  why  might  he  not 
rescind  it  after  a  twelvemonth  on  tlie  same 
account  ?  This  objection  cannot  bo  got- 
ten rid  of:  the  parties  cannot  be  put  in 
statu  quo."     So  in  Beed  v.  Blandlord,  3 
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derived  an  advantage  from  a  partial  performance,  he  cannot 
hold  this  and  consider  the  contract  as  rescinded  because  of  the 
non-performance  of  the  residue ;  (b)  but  must  do  aU  that  the 
contract  obliges  him  to  do,  and  seek  his  remedy  in  damages. 

If  the  thing  to  be  done  on  the  one  side  as  the  considera- 
tion of  the  agreement  on  the  other  side,  is  to  be  done  at  several 


Toung  &  J.  278,  where  the  master  and 
part-owner  of  a  vessel  agreed  to  purchase 
the  moiety  of  his  partner,  and  liaving  paid 
the  purchase-money  and  received  the  title- 
deeds,  whicli  he  deposited  as  a  security 
with  a  third  person,  had  tlie  entire  posses- 
sion of  the  vessel  given  up  to  him,  but  his 
partner  afterwards  refused  to  execute  a 
bill  of  sale,  or  refund  the  money  ;  it  was 
held,  that  an  action  for  money  had  and  re- 
ceived would  not  lie  to  recover  the  pur- 
chase-money, as  the  parties  could  not  be 
restored  to  their  original  situation.  Alex- 
ander, C.  B.,  said  :  "  In  order  to  sustain 
an  action  in  this  form,  it  is  necessary  that 
the  parties  should,  by  tlie  plaintiff's  re- 
covering tlie  verdict,  be  placed  in  the 
same  situation  in  which  they  originally 
were  before  the  contract  was  entered  into. 
The  plaintiff  has,  by  his  intermediate  oc- 
cupation, derived  the  profits  of  the  vessel ; 
if  he  lias  not,  he  might  have  done  so ; 
and  it  is  impossible  to  say  what  the  de- 
fendant might  have  made,  had  he,  during 
the  time,  had  any  control  over  it.  Under 
these  circumstances,  it  cannot  be  said  that 
the  situation  of  the  parties  has  not  been 
altered  ;  and  that,  by  the  plaintiff's  re- 
covering in  this  action,  their  original  posi- 
tion may  be  restored.  Besides  tJiis,  the 
defendant's  title-bleeds  have  been  deposited 
by  the  plaintiff  as  a  security  for  tlie 
money  advanced  to  him.  How  could  the 
defendant,  in  this  respect,  be  restored  to 
his  original  situation  by  this  action  "!  He 
is  at  the  mercy  of  the  defendant,  for  his 
title-deeds,  and  cannot  recover  tlicm  by 
any  process  in  this  cause.  I  think  the 
objection  is  unanswerable,  and  that  the 
rule  for  a  nonsuit  must  be  made  absolute." 
And  Vaughan,  B.,  said  :  "  The  decision 
in  Hunt  v.  Silk  lays  do\vn  a  very  clear 
and  just  rule  in  these  cases :  if  the  cir- 
cumr.tances  be  such,  that,  by  rescinding 
the  contract,  the  rights  of  neither  party 
are  injured,  in  that  case,  if  one  contract- 
ing party  will  not  fulfil  his  part  of  the 
eiiga;;ement,  the  other  may  rescind  the 
contract,  and  maintain  his  action  for 
money  had  and  received,  to  recover  back 
wiiat  he  may  have  paid  upon  the  faith  of 


it."  —  And  where  one  party  elects  to  re- 
scind a  contract  for  fi-aud,  he  must  return 
the  consideration  received  before  any  right 
of  action  accrues,  and  it  is  not  enough  to 
notify  the  party  defrauding,  and  call  upon 
him  to  come  and  receive  the  goods.  Nor- 
ton V.  Young,  8  Greenl.  30.  But  in  the 
case  of  Masson  v.  Bovet,  1  Denio,  69,  it 
was  said,  that  though  the  general  rule  is, 
that  the  part^  who  would  rescind  a  con- 
tract on  the  ground  of  fraud,  for  the  pur- 
pose of  recovering  what  he  has  advanced 
upon  it,  must  restore  the  other  party  to 
the  condition  in  which  he  stood  before  the 
contract  was  made  ;  yet,  where  the  party 
who  practised  the  fraud  has  entangled 
and  complicated  the  subject  of  the  con- 
tract in  such  a  manner  as  to  render  it  im- 
possible that  he  should  be  restored  to  his 
former  condition,  the  party  injured,  upon 
restoring,  or  offering  to  restore  wliat  he 
has  received,  and  doing  whatever  is  in  his 
power  to  undo  what  has  been  done  in  the 
execution  of  the  contract,  may  rescind  it 
and  recover  what  he  has  advanced.  See 
further  upon  this  point,  per  Tindal,  C.  J., 
in  Fitt  V.  Cassanet,  4  IVIan.  &  G.  903  ; 
Blackburn  v.  Smith,  2  Exch.  783  ;  Junk- 
ins  1'.  Simp.son,  14  Me.  364 ;  Coolidge  o. 
Brigham,  I  Met.  547  ;  Peters  v.  Gooch,  4 
Blackf.  515  ;  Turnpike  Co.  v.  Conimon- 
weiilth,  2  Watts,  433  ;  Brown  ;'.  Witter, 
10  Ohio,  U2;  Johnson  v.  Jackson,  27 
Miss,  498  ;  Allen  j;.  Edgerton,  3  Vt.  442 ; 
Luev  V.  Bundy,  9  N.  H.  293 ;  Stevens  v. 
Cusiiing,  1  N"  H.  17;  Perley  «.  Balch, 
22  Pick.  283  ;  Downer  v.  Smith,  32  Vt.  1. 
(fi)  And  if  one  party  has  derived  all 
the  intended  benefit  from  a  contract,  the 
agroeinent  to  rescind  the  contract  will  not 
bar  the  plaintitl'from  some  remedy.  Thus 
to  an  action  for  goods  sold  and  delivered, 
it  is  no  defence  that  the  goods  were  sold 
in  pursuance  of  a  special  contract  which 
was  afterwards  rescinded  and  annulled  by 
both  parties.  Edwards  c.  Chapman,  1  M. 
&  W.  231  ;  Parke,  B.,  saying :  "A  duty 
arises  from  the  contract  of  sale,  which  can- 
not be  got  rid  ol  without  an  accord  and 
satisfaction." 
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times,  a  failure  at  one  time  will  not  generally  authorize  the 
other  party  to  treat  the  whole  contract  as  rescinded ;  although, 
even  in  such  continuing  cases,  this  partial  failure  may  be  so 
destructive  of  the  contract  as  to  give  the  other  party  the  right 
to  consider  it  as  wholly  rescinded,  (c) 

A  defendant,  who  is  a  wrongdoer,  cannot  set  up  the  right  of 
a  third  person  to  bar  the  claim  of  the  plaintiff,  (d) 


SECTION   IV. 

ACCORD   AND    SATISFACTION. 

Another  sufficient  defence  is  accord  and  satisfaction ;  which 
is  substantially  another  agreement  between  the  parties  in  satis- 
faction of  the  former  one ;  and  also  an  execution  of  the  latter 
agreement.  This  is  the  meaning  of  the  ancient  rule,  that  accord 
without  satisfaction  is  no  bar  to  an  action  ;  and  it  used  to  be 
laid  down  in  the  earlier  books  with  great  exactness,  that  the 
execution  of  the  accord  must  be  complete  and  perfect,  (e)  So, 
indeed,  it  must  be  now,  except  where  the  new  promise  itself  is, 
by  the  accord  or  agreement,  the  satisfaction  for  the  debt  or 
broken  contract.  The  party  holding  the  claim  may  agree  to 
take  a  new  promise  of  the  other  in  satisfaction  of  it;  or  he 
may  agree  to  receive  a  new  undertaking  when  the  same  shall 
be  executed,  as  a  satisfaction.  In  either  case  he  wiU  be  held  to 
his  bargain,  and  only  to  that.  (/)     Whether  the  new  promise 


(e)    See  supra,  n.  (z).     And  see  Battle  Eaym.  450,  T.  Jones,  158;   Biee  v.  Say- 

V.  Eochester  City  Bank,  3  Comst.  88.  ler,  2  Keble,  332 ;   Hall  v.  Seabright,  2 

(rf)  Jefferies  v.  Great  Western  Railway  Keble,  534 ;   Brown  v.  Wade,  2   Keble, 

Co.  5  Ellis  &  B.  802.  851 ;    Frentress  «.  Markle,  2  Iowa,  553  ; 

(e)  Cock  V.  Honychurch,  T.  Raym.  Coit  v.  Houston,  3  Johns.  Cas.  243; 
203,  2  Keble,  690.  Trespass  for  an  as-  Watkinson  v.  Inglesby,  5  Johns.  386  ; 
sault.  Plea,  a  concor(/ between  the  parties,  Frost  v.  Johnson,  8  Ohio,  393  ;  Woodruff 
that  the  defendant  should  pay  plaintiff  £3,  «.  Dobbins,  7  Blackf.  582;  BallJird  v. 
and  his  attorney's  bill,  and  that  he  had  Noaks,  2  Pike,  45 ;  Brooklyn  Bank  v. 
paid  the  £3,  and  was  ready  to  pay  the  De  Granw,  2.S  Wend.  342  ;  Bryant  v.  Pro(s 
attorney's  bill,  but  he  never  shosved  hira  tor,  14  B.  Mon.  457 ;  Bigelow  v.  Bald- 
any.     This  was  held  no  defence,  because  win,  1  Gray,  245. 

the  accord  was  not  !«Ao%  executed.     See         (/)   Babcock  y.  Hawkins,  23  Vt.  561. 

also,  Peytoe's  case,  9  Rep.  79  b;  Anony-  This  was  an  action  of  book  account.     It 

mous,  Cro.  Eliz.  46  ;    Case  u.  Barber,  T.  appeared,  that  after  the  commcncoraent  of 
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shall  have  by  itself  the  effect  of  satisfying  the  original  claim, 
must  be  determined  by  the  construction  of  the  new  agreement. 


the  suit,  tlie  parties  met,  and  the  defend- 
ant agreed  to  ^ive  a  note  for  thirty  dol- 
hus  to  tlic  plaintit}',  and  pay  all  the  plain- 
tiff's cohts  in  the  suit,  except  the  writ 
and  service.  The  defendant  executed  the 
note,  and  aLcrio  1  to  pay  tl)0  costs,  as  above 
stated ;  and  the  ]")laintiff  then  exi_-cnted 
and  dclivereil  to  him  a  receipt  in  these 
words :  "  Received  of  Peter  Hawkins 
tliirty  dollars  by  note  ^iven  per  tliis  date, 
in  full  to  settle  all  book  accounts  up  to 
this  date;"  and  the  suit,  as  well  as  the 
subject-matter  of  the  suit,  was  considered 
as  settled  by  the  parties.  The  deti-'ndant 
never  paid  any  portion  of  the  costs,  but 
paid  part  of  the  note  ;  and  for  the  reason 
that  the  defendant  had  not  paid  the  costs, 
the  plaintiff  refused  to  discontinue  the 
suit.  Upon  these  facts,  found  by  an  audi- 
tor, the  county  court  rendered  judirraent 
for  the  defendant,  which  w.is  affirmed  by 
the  supreme  court.  li(idfi<dd,  J.,  in  de- 
livering; the  opinion  of  the  court,  said  : 
"  We  think  it  must  be  regarded  as  fully 
settled,  that  an  agreement  upon  sufHcient 
consideration,  fully  executed,  so  as  to 
have  operated  in  the  minds  of  the  parties, 
as  a  full  satisfaction  and  settlement  of  a 
preexisting  contract  or  account  between 
the  parties,  is  to  be  regarded  as  a  valid 
settlement,  whether  the  new  contract  be 
ever  |iaid  or  not,  and  that  the  party  is 
bound  to  sue  upon  the  new  contract,  if 
Buch  were  the  agreement  of  the  parties. 
This  is  certainly  the  common  understand- 
ing of  the  matter.  It  (S  reasonable,  and 
we  think  it  is  in  accordance  \vith  the 
strictest  principles  of  technical  law.  1. 
There  is  no  want  of  consideration  in  any 
such  case,  wliere  one  contract  is  substi- 
tuted for  another,  and  especially  so  where 
the  amount  due  upon  the  former  contract 
or  account  is  matter  of  dispute.  The 
liquidating  a  disputed  claim  is  alwavs  a 
sufficient  consideration  for  a  new  promise. 
Holconib  r.  Siimpsin,  8  Vt.  141.  2.  The 
accoi'd  is  sufficiently  executed,  when  all  is 
done  which  tlie  party  agrees  to  acce|it  in 
satisf.iction  of  the  pree.xisting  obligation. 
This  is  ordinarily  a  matter  of  intention, 
and  should  be  evidenced  by  some  exptess 
agreement  to  that  eftect,  or  by  some  un- 
equivocal act  evidencing  such  a  purpose. 
This  may  be  done  by  surrender  of  former 
securities,  by  release  or  receipt  in  full,  or 
in  any  other  mode.  All  that  is  requisite 
ifl,  that  the  debtor  should  have  executed 


the  new  contract  to  that  point  whence  it 
was  to  operate  as  satisfaction  of  the  pre- 
existing liability,  in  the  present  tense. 
That  is  shown  in  the  ])riseTn  case,  by 
exeeuiiiig  a  receipt  in  full,  the  same  as  if 
the  old  contract  had  been  ujion  note,  or 
bill,  and  the  papers  have  been  surrendered. 
3.  In  every  case  where  one  security  or 
contract  is  agreed  to  be  rcceiied  in  lieu 
of  another,  whether  the  substiiutcd  con- 
tract be  of  the  same  or  a  higher  ^a'ade,  the 
action,  in  ease  of  failure  to  perform,  must 
be  upon  the  substituted  contract.  And  in 
tiio  present  case,  as  it  is  obvious  to  us 
that  the  plaintiffs  a^reed  to  accept  the 
note,  and  the  defendant's  promise  to  pay 
the  costs  in  full  satisfaction,  and  in  the 
place  of  the  former  liability,  the  defendant 
remained  liable  only  upon  the  new  con- 
tract. 4.  In  all  cases  where  the  party 
intends  to  retain  his  former  remedy  he 
A\-ill  neither  surrender  or  release  it ;  and 
whether  the  party  shall  be  permitted  to 
sue  u|jon  his  original  contract  is  matter  of 
intcnlion  always,  unless  the  new  contract 
be  of  a  higher  grade  of  contract,  in  which 
case  it  will  ahvays  merge  the  former  eon- 
tract,  notwithstaialiiii;  the  agreement  of 
the  debtor  to  still  renniin  liable  u))on  the 
original  contract."  Sec  in  Com.  Dig.  tit. 
Accuid  (B.  4),  it  is  said  that  "  an  accord, 
with  )iiiiliial  promises  to  perform,  is  good; 
though  the  thing  he  not  performed  at  the 
time  of  the  action,  for  the  party  has  a 
remedy  to  compel  the  ]icrformance.  Yet 
the  remedy  ought  to  be  such  that  the 
jiarty  might  have  taken  it  upon  the  mutual 
jnorni.se  at  the  time  of  the  agreement." 
And  in  Sard  <•.  Khoiles,  1  JM.  &  W.  1.53, 
which  was  (isxniiipsit  by  the  indorsee 
against  the  acceptor  of  a  hill  of  exchange 
for  .£43,  the  defendant  pleaded  that,  after 
the  bill  became  due,  one  G.  P.,  the  drawer 
of  the  hill,  made  his  promissory  note  for 
.£44,  and  delivered  the  same  to  the  plain- 
tiff in  full  satisfaction  and  discharge  of 
the  bill.  Replication,  that  although  he, 
the  plaintiff,  accepted  the  note  in  fiill  sat- 
isfaction and  discharge  of  the  bill,  yet  that 
the  note  was  not  paid  when  due,  and  still 
remained  unpaid: — Held,  th:\t  the  repli- 
cation was  bad,  and  that  the  plaintiff, 
having  accepted  the  note  in  full  satisfac- 
tion and  discharge  of  the  bill,  could  not 
sue  upon  the  latter.  Held,  also,  that  the 
plea  was  sufficient.  And  see  to  the  same 
effect  Good   u.   Cheesman,  2   B.  &  Ad. 
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Generally,  but  not  universally,  if  the  new  promise  be  founded 
upon  a  new  consideration,  and  is  clearly  binding  on  the  original 
promisor,  this  is  a  satisfaction  of  the  former  claim  ;(§■)  and 
otherwise  it  is  no  satisfaction,  {h)  But  even  a  promise,  which 
would  not  itself  be  a  satisfaction,  may,  if  it  be  fully  performed, 
at  the  right  time  and  in  the  right  way  (and  not  merely  ten- 
dered), become  then  a  satisfaction,  [i)  If  the  new  promise  is 
executory,  and  is  not  binding,  it  is  no  satisfaction  until  it  be 
executed,  and  although  it  is  to  be  performed  on  a  future  day 
certain,  the  promisee  may  have  his  original  action  before  the 
new  promise  becomes  due.  (j)  But  if  it  be  a  binding  promise, 
for  a  new  consideration,  performable  at  a  future  day  certain, 
then  the  original  right  of  action  is  suspended  until  that  day 
comes ;  if  the  promise  is  then  duly  performed,  this  right  is  de- 
stroyed ;  but  if  the  promise  is  not  then  duly  performed,  this 
right  revives,  and  the  promisee  has  his  election  to  sue  on  the 
original  cause  of  action,  or  on  the  new  promise,  unless  by  the 
terms  or  the  legal  effect  of  the  new  contract,  the  new  promise  is 
itself  a  satisfaction  and  an  extinction  of  the  old  one.  (k)     This 

328;  Evans  v.  Powis,  1  Exc-h.  601.  But  v.  Checsman,  2  B.  &  Art.  328,  Per  Parlce, 
the  rule  established  by  these  cases  has  J. ;  Cartwright  o.  Cooke,  3  B.  &  Ad. 
made  no  material  change  in  the  form  of  701  ;  Evans  v.  Powis,  1  Exch.  907 ; 
the  plea.  It  is  still  true  that  an  accord  Bajley  v.  Homan,  3  Bing.  x,  c.  621 ; 
without  satisfaction  is  not  good.  There-  Wentworth  v.  Bulleii,  9  B.  &  C.  8.50.  In 
fore  if  a  defendant  intends  to  set  up  a  Pope  v.  Tunstall,  2  Pike,  209,  it  ivas  held, 
new  promise  without  performance  in  bar  that  in  debt  on  a  bond,  a  plea  averring 
of  an  action,  he  must  take  care  to  aver  that  before  suit  brought,  the  obligees  in 
distinctly  that  it  was  agreed  that  the  new  the  bond  had  taken  a  third  person  into 
promise  should  be  received  in  satisfaction,  partnership,  and  that  the  defendant,  with 
If  be  sets  forth  the  agreement  in  such  a  two  securities,  executed  to  the  new  part- 
manner  that  it  appears  upon  the  face  of  nership  a  bond  on  longer  time,  which  was 
the  plea  that  performance,  and  not  the  accepted  and  leceived  in  full  satisfaction 
promise  to  perform,  was  to  be  received  in  and  discharge  of  tlie  bond  sued  on,  is 
satisfaction,  and  does  not  aver  perform-  good  in  bar  as  a  plea  of  accord  and  sat- 
ance,   the   plea   will   of   course    be   bad.  isfaction. 

This  will  explain  several  recent  English  (A)  Thus,  a  plea  that  the  plaintiff  ao- 

cascs  which  might  seem  at  first  sight   to  eepted  an  order  of  the  defendant   on  a 

be  at  variance  with  what  is  stated  in  the  third  person  for  a  given  sum,  in  satisfac- 

text.     See  Reaves  v.  Hearne,  1  M.  &  W.  tion   of  the   promises,   is   no   bar   to   an 

323 ;  Collingbourne  v.  Mantell,  5  M.  &  action  for  the  original  cause  of  indcbted- 

W.   289  ;    Carter  v.  Wormald,  1    Exch.  ncss,  nor  is  a  plea  good  as  an  accord  and 

81 ;    Gifford  v.  Whitaker,  6  Q.  B.  249 ;  satisfaction   that   the   plaintiff  agreed    to 

Griffiths  V.  Owen,  13  M.  &  W.  58  ;  Har-  accept  the  note  of  a  third  person,  which, 

ris   V.    Keynolds,   7    Q.   B.   71 ;    Gabriel  on  being  tendered,  he  refused  to  accept. 

V.  Dresser,  5  C.  B.  622,  29  Eng.  L.  &Eq.  Hawley  v.  Footc,  19  Wend.  516. 

266;    Bayley  v.  Homan,  3   Bing.  N.   o.  (i)  Com.  Dig.  tit.  Accord  (B.  4). 

920  ;  James  v.  David,  5   T.  R.  141  ;  Al-  (.;")  Com.  Dig.  tit.  Accord  (B.  4/. 

lies  V.  Probyn,  5  Tyrwh.  1079.  (k)  If  such  is  the  intent  and   eifect  of 

(j)  Com.  Dig.  Accord   (B.  4) ;  Good  the  new   agreement,  the  remedy  on   the 
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may  be  illustrated  by  the  case  of  one  who  takes  a  promissory 
negotiable  note,  on  time,  for  money  which  is  due  or  to  become 
due.  This  note  is  conclusive  evidence  of  an  agreement  for  de- 
lay or  credit,  and  no  action  can  be  maintained  on  the  original 
cause  of  action  until  the  maturity  of  the  note ;  (I)  if  then  the 
note  is  not  paid,  an  action  may  be  brought  upon  the  note,  or  on 
the  original  cause  of  action,  unless  the  facts  show  that  the 
promisee  took  the  note  in  payment,  or  the  law  implies  it,  as  in 
Massachusetts,  Maine,  and  Vermont,  (m)  Thus,  if  A  covenants 
to  pay  B  for  property  bought,  "  in  manner  and  at  the  times  fol- 
lowing," that  is,  to  give  some  cash,  and  the  rest  in  certain  prom- 
issory notes,  aU  which  are  given,  if  the  notes  are  not  paid,  an 
action  may  be  brought  on  the  covenant,  although  it  have  been 
literally  complied  with.  («) 

It  seems  that  a  suit  on  a  written  contract,  as  a  note  of  hand, 
may  be  barred  by  a  proof  of  the  execution  of  a  parol  contract, 
entered  into  concurrently  with  the  written  contract,  and  agreed 
to  be  taken  in  satisfaction  of  it.  (o) 

An  agreement  to  cancel  and  release  mutual  claims,  or  to  dis- 


original  cause  is  wholly  gone.     See  supra,  former  would  execute  to  the  latter  a  deed 

n.  (/).     And  see  furtlier,  Lewis  v.  Lystcr,  for  a  tract  of  land,  the  latter  would  strike 

2  Cromp,  JI.  &  R.  704  ;  Kcarslake  f.  Mor-  out  the   indorsement  and  release  the  in- 

gan,   5   T.  R.  513;  Richardson  v.  Rick-  dorscr  from  all  liability  thereon,  and  the 

man,  cited  ia  Kearslake  v.  Morfran,  5  T.  indorser  did  afterwards   execute   a  deed 

R.    513  ;    Griffiths   v.    Owen,    13    M.   &  for  the  tract  of  land,  which  was  accepted 

W.  63.  by  the  indorsee  ;  he/c/,  that  proof  of  these 

[l)  Kendrick     u.  Lomax,  2   Cromp.  &  facts  was  not   evidence  tending  to  estab- 

J.  405.     In  this   case  after  a  bill  of  ex-  lish  a  contract  variant  from  that  contained 

change  became   duo,  and   whilst   it   was  in  the  written  indorsement,  and  was  com- 

in  London,  where  it  had  been  sent  to  be  petcnt   to   establish  aTi    acc(3rd    and    sat- 

presented  for  payment,   the   person   who  isfiction.      Smitherraan  v.  Smith,  3  Dov. 

had  indorsed   it  to   the  plaintiff  came  to  &  Bat.  89.     So,  where  P.  and  the  defend- 

him  with  another  bill  for  the  same  amount,  ant  agreed  to  purchase  a  vessel  together, 

and  prevailed  on  him  to  take  it  for  and  on  and  the  defendant  having  received  $190 

account  of  and  in  renewal  of  the  first  bill,  of  P.,  for  which  he  gave  his  note  on  de- 

Before  the  second  bill  became  due,  and  mand,  purchased   the  vessel   in  his  own 

without  delivering  it  back,  the  plaintitf  name,   and    afterwards   signed   a  writing 

brought  an  action  on  the  first  bill  against  which  set  forth  tliat  a  portion  of  the  ves- 

the  acceptor.     Held,  that  he  was  not  enti-  sel  was  to  belong  to   P.  upon  his  piiyhig 

tied  to  recover.     And  see  Saycr  v.  Wag-  therefor,  and  acknowledged  the  recci|5t  of 

staff,  5    Beav.  415;    Simon    v.  Lloyd,  2  $190  towards    such   paymint,  which  was 

Cromp,  M.  &  R.  187.  admitted  to  be  the  same  money  for  which 

(m)  See  ante,  p.  624,  nn.  (7),  (r).  the  note  was  given,  and  such  writing  Avas 

(«)  Dixon  u.  Di-xon,  7  Ellis  &  B.  903.  accepted  by  P. ;  it  was  h,ld,  that  this  was 

See  also,  Leake  v.  Young,  5  Ellis  &  B.  955.  an  accord  "and  satisfaction  of  the  note,  al- 

(0)  Thus,  where  upon  the  indorsement  though  it  was  not  cancelled.    Peck  v.  Da- 

of  a  note,  it  was  agreed  by  parol  between  vis,  19  Pick.  490. 
the  indorser  and  the  indorsee,  that  if  the 
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continue  mutual  suits,  is  a  mutual  accord  and  satisfaction; 
and  either  party  may  rely  on  it  as  a  bar  against  the  further  pros- 
ecution of  the  suit  or  claim  by  the  other ;  (p)  but  to  make  this 
effectual  as  to  mutual  suits,  the  mutual  release  should  be  under 
seal. 

Nor  is  it  necessary,  as  we  have  seen,  that  the  accord  and  sat- 
isfaction should  go  so  far  as  to  extinguish  the  original  claim. 
If  there  be  a  new  agreement,  resting  on  sufficient  consideration, 
and  otherwise  valid,  to  suspend  a  previous  claim  or  cause  of  ac- 
tion, until  the  doing  of  a  certain  thing,  or  the  happening  of  a 
specified  event,  an  action  cannot  be  maintained  on  that  claim 
in  the  mean  time.  But  such  agreement  to  suspend  or  delay 
wiU  not  be  inferred  from  the  mere  giving  of  collateral  security, 
with  power  to  sell  the  same  at  a  certain  time  if  the  debt  be  not 
previously  paid,  (q) 

To  show  that  the  accord  and  satisfaction  were  simultaneous, 
and  consisted  of  the  delivery  of  a  certain  thing,  it  must  be  proved, 
not  only  that  the  thing  was  delivered,  but  that  it  was  received 
in  satisfaction,  (r)  This  delivery  need  not  have  been  voluntary, 
or  intended  by  way  of  satisfaction.  But  if  the  property  of  the 
debtor  come  lawfully  into  possession  of  the  creditor,  and  they 
then  agree  that  it  may  be  retained  by  him,  and  shall  be  in  satis- 


(p)  Thus  in  Vedder  v.  Vedder,  1  Denio,  formance  of  the  agreement,  is  a  good  ac- 

257,  A  and  B  having  mutual  causes  of  cord  and  satisfaction   in  respect  of  such 

action  in  tort  against  each  other,  had  an  causes  of  action.     Williams  v.  The  Lon- 

Interview  to  adjust  the  demands  of  E  ;  don  Commercial  Exchange  Co.  10  Exch. 

and  for  the  satisfaction  of  such  demands,  569,  29  Eng.  L.  &  Eq.  429. 

A  paid  him  a  sum  of  money  and  took  his  (?)  Ernes   </.   Widdowson,  4  C.  &   P. 

receipt;  but  B  insisted,  as  a  condition  to  151. 

such  adjustment,  that  A  should  execute  (r)  Maze  v.  Miller,  1  Wash.  C.  C.  328 ; 

to  him  a  receipt  in  "full  of  all  demands  "  Sinard  v.  Patterson,  3  Blackf  354  ;  Hall 

on  his  part,  to  which  A  consented,  and  v.  Flockton,    16  Q.  B.  439,  4  Eng.  L.  & 

such  receipt  was  given,  nothing  being  said  Eq.    185;    State   Bank   v.   Littlejohn,   1 

respecting  the  particular  demand  of  A.  Dev.  &  Bat.   565.     And  it  is  entirely  a 

Eeld,  notwithstanding,  that  it  was  a  good  question  for  the  jury,  whether  there  was 

accord   and  satisfaction  of  A's  cause  of  an  acceptance.      Eveiy  receipt  is  not  an 

action  against  B.     So,  in  Foster  v.  Trull,  acceptance.     To  constitute  an  acceptance 

12  Johns.  456,  it  was  held,  that  an  agree-  there  must  be  an  act  of  the  will.     Hard- 

ment  by  two,  having  each  an  action  for  man  v.  Bellhouse,  9  M.  &  W.  600  ;  Bren- 

false  imprisonment  pending  against   the  ner  u.  Herr,  8Penn.  St.  106.    So  whether 

other,  to  discontinue  their  respective  ac-  a  note  or  bond  is  accepted  in  satisfaction 

tions,  and  an   actual  discontinuance    ac-  of  an  original  claim,  or  only  as  collateral 

cordinglv,  are  a  good  accord  and  satisfac-  security,  is  for  the  jury.     Stone  «.  Miller, 

tion.     So,  an  agreement  to  refer  mutual  16  Penn.    St.   450;   Heam  v.  Kiehl,  38 

causes  of  action  to  arbitration,  and  a  per-  Penn.  St.  147. 
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faction  of  the  debt,  this  would  be  regarded  as  a  good  accord  and 
satisfaction,  (s) 

The  accord  and  satisfaction   must  be  advantageous  to  the 
creditor,  (t)     He  must  receive  from  it  a  distinct  benefit,  which 


(s)  Thus,  in  Jones  v.  Sawkins,  5  C.  B. 
142,  in  an  action  of  debt  for  use  and  oc- 
cupation of  certain  rooms  and  apartments 
of  tlic  plaintiff,  tlio  defendant  pleaded  : 
Ibt.  Tliat  the  plaintilf  duriiiLC  the  demise, 
and  before  tlie  eominenccment  of  tlie  suit, 
took  tlie  defendant's  goods  as  a  di>rre^s, 
they  lieing  of  suffieiont  value  to  satisfy  the 
rent  and  costs  of  the  distress,  &,c. ;  that  the 
plaintiif  never  sold  the  goods,  but  retained 
them  until  just  before  the  comraeneement 
of  the  suit,  when  he,  with  the  assent  of 
the  defendant  received  and  accepted  them, 
and  still  letained  them  in  satisfaction,  &c. 
2.  That  after  the  accruing  of  the  causes 
of  action,  and  before  the  commencement 
of  the  suit,  tlic  plaintiif  wrongfully  seized 
the  defendant's  goods,  being  of  value 
more  than  sufficient  to  satisfy  the  causes 
of  action,  and  retained  them  for  an  un- 
reasonable time,  namely,  &.c.,  and  con- 
verted them ;  that  it  was  before  the  com- 
mencement of  the  suit  agreed  between  the 
plaintiff  and  the  defendant,  that,  for  the 
termination  of  disputes  between  them  con- 
cerning the  causes  of  action  in  the  declar- 
ation, and  claims  made  by  the  defendant 
in  respect  to  the  seizure  and  conversion, 
such  demands  and  rights  of  action  should 
be  mutually  relintjuished,  and  that  the 
plaintilf  should  retain  the  gonds  as  a  final 
settlement  in  full  satisfaction  and  dis- 
cliarge  of  the  said  causes  of  action  ;  and 
that  the  plaintiff  accepted  and  received, 
and  still  retained  llie  said  goods  in  stirfi 
full  siiliNfutiun  and  discliar-e.  3d.  That 
the  plainlitf  wrongfully  seized  the  defend- 
ant's goods  to  the  value  of  all  the  moneys 
in  the  declaration  menlioncd,  and  detain- 
ed the  goods  for  an  unreasonable  lime,  and 
conveitcd  them,  and  wrongtiiUy  disturbed 
the  defendant  in  the  peaceable  possessinn 
of  the  rooms;  that  the  plaintiff  was  ilusi- 
rous  of  regaining  possession  of  the  rooms  ; 
that  after  the  accriiinu'  of  the  causes  of 
action,  and  before  the  connncnccnient  of 
the  suit,  it  was  agreed  belHern  the  plain- 
tiff and  the  defendant,  that,  to  put  an  end 
to  disputes  in  respect  of  the  causes  of  ac- 
tion in  that  plea  mentioneil,  and  other 
alleged  causes  of  action  on  the  part  of  the 
defendant,  they  should  mutiniUy  relin- 
quish their  claims,  that  the  plaintiff  should 
retain  the  goods  in  full  satisfaction  and 


discharge  of  his  claim,  and  that  the  de- 
fendant should  rclinciuish  her  right  to,  and 
give  up  possession  of  the  rooms,  and 
sliould  be  discharged  by  plaintiff'  from  all 
claims,  and  that  the  defendant  according- 
ly relimiuishcd  her  claims  to,  and  gave  up 
po^scs^i^lU  during  the  tenancy,  and  the 
plaintilf  resumed,  and  still  retained  pos- 
session of  the  rooms,  and  retained  the 
goods  so  seized,  in  satisfaction  and  dis- 
charge of  the  causes  of  action  :  Held,  that 
the  ])leas  were  gooi-l  pleas  of  accord  and 
satisfaction.  I/fhl,  also,  th.it  the  replica- 
tions,—  \\liich  in  sub.staiice  alleged  that 
tiie  phtintiff  did  not  seize  or  detain  any 
goods  of  the  defendant  of  sufficient  value 
to  sati^f'y  the  rents  and  costs,  or,  of  value 
sufficient  for  a  full  satisfaction  and  dis- 
charge of  the  causes  of  action, — ^  were 
bad,  as  raising  an  immaterial  issue. 

(i)  Thus,  it  is  settled  that  a  mere  re- 
cei]it  by  a  creditor  of  jiart  of  his  debt  then 
due,  is  not  a  good  defence  by  wav  of  ac- 
cord and  sati.-f.iciion,  to  an  action  for  the 
remainder,  although  the  creditor  agreed 
to  receive  it  in  full  satisfaction.  See  ante, 
pp.  619,  620,  and  notes.  And  see  further, 
U''arrcii  i\  Skinner,  20  Conn.  559,  an  ex- 
cellent case;  Daniels  c.  Hatch,  1  N.  J. 
.■i91  ;  Adams  ;;.  Ta|>ling,  4  Mod.  88; 
Wortliington  v.  Wigley,  3  Bing.  x.  c. 
4.')4;  Siiiith  i.-.  Bartholomew,  1  Jlet.  276  ; 
Mitebell  o.  Cragg,  10  M.  &  W.  367; 
Greenwood  u.  Lidbetter,  12  I'lice  18.3  ; 
Ilincklry  I).  Arcy,  27  Me.  362 ;  Hardey 
V.  Coc,  a  Gill,  189  ;  White  v.  Jordan.  27 
Me.  :!7i);  Kve  r.  Moscley,  2  Strobh.  203. 
But  this  rule  ap|ilies  only  when  the  claim 
thus  settled  is  a  lii/uiddied  and  undisputed 
one.  LonuTid^e  r.  Dbrville,  5  B.  &  Aid. 
117  ;  \\'dkins(Hi  c.  Byers,  1  A.  &  E.  106; 
Kevnolds  c.  I'inhowe,  Cro.  Kliz.  429; 
Aticc  r.  lia.kb.mse,  3  M.  &  W.  6.-)l  ; 
jMcDaniels  r.  La|>ham,  21  Vt.  223  ;  Stock- 
ton r.  Ficy,  4  Gill,  406;  I'almerton  i:. 
llnxforcl,  4  Denio,  166;  Tattle  c.  Tutlle, 
12  Jlet.  551.  And  if  the  debtor  i:ive  his 
iifcintiulilK  note  lor  part  of  an  undisputed 
debt,  and  this  be  accepted  in  full  satisfac- 
tion, the  right  to  sue  for  the  balance  is 
gone.  See  inili',  p.  619,  n.  {:).  Or  the 
note  of  a  l/iird  person.  Sec  ante,  p.  619,  n. 
(a);  Booth  v.  Smith,  3  Wend.  66.  In 
15ruce  v.  Bruce,  4  Dana,  530,  the  defend- 
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otherwise  he  would  not  have  had.  (u)  Thus,  to  an  action  for 
wrongfully  taking  cattle,  it  is  no  plea  that  it  was  agreed  that 
plaintiff  might  have  them  again ;  for  this  the  law  would  have 
given  him ;  and  the  return  of  the  cattle  is  not  a  satisfaction 
for  the  injury  caused  by  the  detention  of  them,  (v)  But  al- 
though it  has  been  held,  that  the  thing  given  in  satisfaction 
must  have  a  distinct  value  at  law,  and  therefore  the  release  of 
equities  of  redemption  could  not  be  a  satisfaction  for  want 
of  such  value,  {tv)  it  cannot  be  doubted,  that  if  the  satisfaction 
be  actual,  and  have  a  real  value  in  fact,  either  at  law  or  in  equity, 
it  would  be  held  sufficient. 

We  have  seen  that  a  promise,  without  execution,  is  no  satis- 
faction, unless  it  has  this  effect  by  express  agi-eement.  And  on 
the  same  principle,  if  the  promise  be  executed  literally,  or  in 
form,  but  is  rendered  inoperative  or  worthless  to  the  creditor  by 
the  debtor's  act  or  omission,  this  has  no  effect  as  an  accord  and 
satisfaction,  (x) 


ant  pleaded  that  the  phiintiff  had  agreed 
to  accept  the  promise  of  a  tliird  person,  in 
full  satisfaction  of  the  note  sued  on. 
The  only  evidence  in  support  of  the  plea 
was  an  indorsement  signed  by  the  third 
party,  and  in  these  words  :  "  1  am  to  |iay 
the  witWn  note ; "  and  a  credit  of  tlie 
same  date,  still  legible,  though  lines  had 
been  drawn  through  it,  for  a  sum  paid  by 
the  third  party.  lield,  that  this  was  no  evi- 
dence of  an  accord  and  satisfaction  of  the 
note  which  remained  in  the  plaintiff's  pos- 
session. So  if  the  creditor  derives  any 
benefit  from  the  part  payment,  to  wliich 
ho  was  not  entitled,  and  he  accepts  this 
additional  benefit,  togetlicr  with  the  part 
payment,  as  a  full  satisfiiction,  this  is  a 
good  discharge  of  his  wliole  claim.  Doug- 
lass V.  White,  3  Bafb.  Ch.  621 ;  Hinckley 
V.  Arey,  27  Me.  3fi2.  As  if  part  is  paid 
and  received  in  full  satisfaction  before  the 
whole  is  due.  Brooks  v.  White,  2  Met. 
283;  Goodnow  v.  Smith,  18  Pick.  414; 
Smith  V.  Brown,  3  Hawks,  .580.  And  if 
the  creditor  receives  any  specific  property, 
either  from  the  debtor  or  a  third  person, 
in  full  satisfaction,  this  is  a  good  discharge 
whatever  be  the  value  of  the  thing  thus 
received,  there  being  no  fraud.  Reed  v. 
Baitlett,  19  Pick.  273;  Blinn  w.  Chester, 
5  Bay,  360.     And  see  ante,  p.  619,  n.  (z). 

(u)   See  preceding  note. 

{v)  Keeler  v.  Neal,  2  Watts,  424.     A 


plea  of  accord,  &.C.,  must  show  that  the 
])laintitf  received  something  valuable. 
Davis  (••.  Noaks,  3  J.  J.  Marsh.  497  ;  Lo- 
gan !>.  Austin,  1    Stew.  476. 

(«')  Preston  v.  Christmas,  2  Wils.  86. 

(.r)  Thus  in  Turner  w.  Browne,  3  C.  B. 
157,  in  debt  for  money  had  and  received, 
&c.,  the  defendant  pleaded,  that  after  the 
accruing  of  the  debts  and  causes  of  action, 
the  defendant  executed  a  deed,  securing 
to  the  plaintiff  a  certain  annuity,  and  that 
the  plaintiff  then  accepted  and  received 
the  same  of  and  from  tlie  defendant  in  full 
satisfaction  and  discharge  of  all  the  said 
several  debts  and  causes  of  action.  The 
pjainlitf  rc])Iied,  that  no  memorial  of  the 
annuity  deed  was  enrolled  pursuant  to  the 
statute ;  that  tlie  annuity  being  in  arrear, 
the  plaintiff  brought  an  action  to  recover 
the  amount  of  the  arrears,  that  the  defend- 
ant pleaded  in  bar  of  that  action  tlic  non- 
enrolment  of  the  memorial,  and  that  there- 
upon tlie  plaintiff  elected  and  agreed  tliat 
the  indenture  should  be  null  and  void,  as 
pleaded  by  the  defendant,  and  discontinued 
the  action  :  —  Held,  a  good  answer  to  the' 
plea,  inasmuch  as  it  showed  that  the  ac- 
cord and  satisfaction  thereby  set  up,  had 
been  rendered  nugatory  and  unavailing  by 
the  act  of  the  defendant  himself.  Upon 
the  same  principle  it  was  held  in  Hall  v. 
Smallwood,  Peake's  Add.  Cas.  13,  that  if 
a  bill  of  sale  of  goods  is  given  in  satisfac- 
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If  the  accord  and  satisfaction  be  made  by  a  third  party, 
and  is  accepted  as  satisfaction,  it  would  seem  to  be  sufficient, 
if  the  actual  debtor  consent  to  look  upon  it  as  such,  (p) 

At  least  this  must  be  the  case  where  the  debtor  and  the 
stranger  are  principal  and  agent,  or  the  transaction  is  such  that 
the  debtor  may  make  it  the  act  of  the  stranger  as  his  agent,  by 
his  subsequent  adoption  and  ratification. 

An  accord  and  satisfaction  made  before  breach  of  covenant 
or  contract,  is  not  a  bar  to  an  action  for  a  subsequent  breach,  (z) 


SECTION    V. 

OF   AEBITKAMENT   AND   AWAKD. 

Somewhat  analogous  to  the  defence  of  accord  and  satisfac- 
tion, is  that  of  arbitrament  and  award.  By  the  first  the  parties 
have  agreed  as  to  what  shall  be  done  by  one  to  satisfy  the  claim 
of  the  other.  By  the  second  they  have  agTeed  to  submit  this 
question  to  third  persons,  (a) 

This  agreement  may  be  made  by  the  parties  directly,  or 
through  their  agency  ;  and  the  authority  to  make  this  agree- 
ment may  be  express  or  implied.  The  authority  of  an  agent  to 
submit  the  claims  of  his  principal  to  arbitration,  has  been  much 
considered.     No  general  authority  to  collect  claims,  or  even  to 


tion  of  a  bond  debt,  and  it  is  afterwards  1  Lutw.  358 ;  Aldon  v.  Blague,  Cro.  Jac. 
discovered  that  tlie  obligor  liad  previously  99 ;  Neal  v.  Sheffield,  id.  254 ;  Kaye  v. 
committed  an  act  of  bankruptcy,  the  AVaghome,  1  Taunt.  428  ;  Smith  a. 
obligee  may  abandon  the  bill  of  sale  and  Brown,  .3  Hawks,  580 ;  Harper  v.  Hamp- 
sue  out  a  commission  against  the  obligor,  ton,  1  Harris  &  J.  673. 
and  a  co-obligor  cannot  plead  the  bill  of  (a)  The  submission  is,  in  fact,  a  con- 
sale  as  an  accord  and  satisfaction,  in  an  tract;  a  contract  to  refer  the  subject  in 
action  against  him  on  the  bond.  Coles  w.  dispute  to  others,  and  to  be  bound  by 
Soulsby,  21  Cal.  47.  their  award.     And  the  submission  itself 

(y)  Booth  i>.  Smith,  3  Wend.  66;  Web-  implies  an  agreement  to  abide  the  result, 

ster  V.  Wyser,  1  Stew.  184.  although  no  such  agreement  be  expressed. 

(s)   And  it  is  immaterial  whether  the  Stewart  v.  Cass,  16  Vt.  663 ;  Valentine 

covenant  is  to  pay  at  a  time  certain,  or  v.  Valentine,  2  Barb.  Ch.  430.     And  a 

upon  a  contingency.     Hcaley  v.  Spence,  submission  is  valid  and  binding,  although 

8  Exch.  668,  20  Eng.  L.  &  Eq.  476 ;  May-  there  is  no  agreement  that  judgment  may 

or  of  Berwick  v.  Oswald,  1  Ellis  &  B.  295,  be  entered  on  the  award.     Howard  v.  Sox- 

16  Eng.  L.  &  Eq.  236  ;  Snow  v.  Franklin,  ton,  4  Com«t.  157. 
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compromise  them,  carries  with  it  the  power  to  submit  them  to 
arbitration,  {b)  unless  the  power  arises  from  a  general  usage, 
or  is  given  by  a  rule  of  court,  (c)  But  an  attorney  at  law  has 
this  power  by  his  office,  (d)  limited,  as  some  courts  hold,  to 
claims  already  put  in  suit,  (e)  No  officer  of  the  United  States 
has  authority,  by  virtue  of  his  office,  to  enter  into  a  submission 
on  their  behalf,  which  shall  be  binding  on  them.  (/) 

The  first  essential  of  an  award,  without  which  it  has  no  force 
whatever,  is,  that  it  be  conformable  to  the  terms  of  the  submis- 
sion, (g)  The  authority  given  to  the  arbitrators  should  not  be 
exceeded,  and  the  precise  question  submitted  to  them,  and  neither 
more  nor  less,  should  be  answered.  Neither  can  the  award  affect 
strangers ;  and  if  one  part  of  it  is  that  a  stranger  shaU  do  some 
act,  it  is  not  only  of  no  force  as  to  the  stranger,  but  of  no  force 
as  to  the  parties,  if  this  unauthorized  part  of  the  award  cannot 
be  severed  from  the  rest,  {h)  Nor  can  it  require  that  one  of  the 
parties  should  make  a  payment  or  do  any  similar  act  to  a  stran- 


(6)   Alexandria  Canal   Co.  v.  Swann, 

5  How.  83. 

(c)  Buckland  v.  Conwav,  16  Mass.  396  ; 
Henley  v.  Soper,  8  B.  &  C.  16. 

{d]  Filmev  v.  Delber,  3  Taunt.  486  ; 
Wilson  V.  Young,  9  Barr,  101  ;  Holker  v. 
Parker,  7  Cranch,  436;  Talbot  v.  M'Gco, 
4  T.  B.  Mon.  377. 

(e)  Jenkins  v.  Gillespie,  10  Smedes  & 
M.  31 ;  Scarborougii  v.  Eeynolds,  12  Ala. 
2.52. 

(/)  United  States  v.  Ames,  1  Woodb. 

6  M.  76. 

iff)  1  Rol.  Abr.  tit.  Arbitrament  (E); 
Hide  u.  Petit,  1  Ch.  Cas.  185;  Solomons 
V.  M'Kinstry,  13  Johns.  27.  Neither  ar- 
bitrators nor  courts  can  substitute  another 
agreement  for  the  one  actually  made  by 
the  parties.     Howard  v.  Edgell,  1 7  Vt.  9. 

(A)  1  Rol.  Abr.  tit.  Arbitrament  (E). 
An  award  directing  a  qui  tarn  action  to 
cease,  is  therefore  bad.  Philips  u.  Knight- 
ley,  2  Stra.  903.  So  an  award  that  a 
sti'anger  to  the  submission  should  give 
bond  as  a  security,  for  the  performance  of 
the  award ;  or  that  one  party's  wife  and 
son  should  join  in  a  conveyance,  is  invalid. 
Com.  Dig.  Arbit.  (E.  1 ) ;  Pits  v.  Wordal, 
Godb.  165;  Keilwey,  43  a,  pi.  10.  And 
see  Brazil  v.  Isham,  1  E.  D.  Smith,  437. 
So,  that  an  action  by  one  party  and  his 
wife,  against  the  other  party  should  be  dis- 
continued.    Co-.Ti.  Dig.  .\rhit.  (D.4)  ;  that 
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the  servant  of  one  party  should  pay  a  cer- 
tain sum.  Dudley  v.  Mallcry,  cited  in 
Norwich  v.  Norwich,  3  Leon.  62.  Or 
an  award  that  one  party  should  bi'come 
bound  with  sureties  for  tlie  performance  of 
any  particular  act.  Oldficld  v.  Wihners, 
1  Leon.  140;  Coke  v.  Whorwood,  2  Lev. 
6  ;  that  the  party  and  one  who  had  become 
surety  in  the  submission  Iiond,  should  pay 
the  sum  awarded.  Ricliards  v.  Brockon- 
brough,  1  Band.  449.  And  an  award 
against  one  company  will  not  hind  another 
company,  consisting  in  part  of  tlic  same 
persons.  Kratzer  v.  Lyon,  5  Penn.  St. 
274.  Strangers  to  the  submission  -may  in 
some  instances  be  bound  by  silently  ac- 
quiescing in  an  award.  Govett  v.  Ricli- 
mond,  7  iSimons,  1 .  And  see  Humphreys 
V.  Gardner,  11  Johns,  61;  Dov.'ns  «. 
Cooper,  2  Q.  B.  256.  An  award  tluit  one 
party  shall  cause  a  stranger  to  do  a  cer- 
tain act,  as  to  deliver  possession  of  land, 
is  void.  Martin  v.  Williams,  13  Johns.  264. 
Or  that  one  partv  should  erect  a  stile  and 
bridge  on  the  premises  of  a  stranger. 
Turner  v.  Swainson,  1  M.  &  ^V.  572. 
But  an  award  directing  one  party  ana 
others  to  convey  certain  premises  to  tlio 
other,  or  that  he  alone  should  pay  a  cer- 
tain sum  in  money,  is  not  invalid  as  to 
the  last  part.  Thornton  v.  Carson,  7 
Cranch,  596. 
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ger.  {i)  But  if  the  stranger  is  mentioned  in  an  award  only  as 
agent  of  one  of  the  parties,  which  he  actually  is,  or  as  trustee, 
or  as  in  any  way  paying  for,  or  receiving  for  one  of  the  parties, 
this  does  not  invalidate  the  award.  (;)  And  in  favor  of  awards, 
it  has  been  said  that  this  wiU  be  supposed,  where  the  contrary 
is  not  indicated,  {k) 

If  the  award  embrace  matters  not  included  in  the  submission 
it  is  fatal,  (l)  If,  however,  the  portion  of  the  award  which 
exceeds  the  submission  can  be  separated  from  the  rest  without 
affecting  the  merits  of  the  award,  it  may  be  rejected  as  surplus- 
age, and  the  rest  wiU  stand  ;  otherwise  the  .whole  is  void,  (m)     If 


(i)  Breton  w.  Prat,  Cro.  Eliz.  758;  1 
Eol.  Abr.  tit.  Arljitvament  (B),  pi.  7; 
Adams  v.  Statliam,  2  Lev.  235 ;  In  re 
Laing  and  Todd,  \:i  C.  B.  276,  24  Eng. 
L.  &  Eq.  .349. 

( ./)  Com.  Dig.  Arh.  (E.  7) ;  Dudley  v. 
Mailery,  cited  in  Norwich  v.  Norwicli,  3 
Leon.  62 ;  Bird  u.  Bird,  Salk.  74  ;  Bcdam 
V.  Clciksoii,  Ld.  Kavra.  123;  Snook  v. 
Hellyer,  2  Chitty,  43";  Gale  t-.  Mottram, 
W.  Kcl.  1 27  ;  Lynch  n.  Clcmence,  1  Lutw. 
.571 ;  Macon  r.  Crump,  1  CM,  500;  Inh. 
of  Boston  ('.  Brazcr,  11  JIa<:s.  447  ;  Beck- 
ett V.  Taylor,  1  Mod,  9,  2  Kcb.  .546; 
Bradsay  v.  Clvston,  Cro.  Car.  541. 

(k)  Bird  V.'  Bird,  1  Salk.  74.  But  see 
Wood  V.  Adcock,  7  Exch.  468,  9  Eng.  L. 
&  Eq.  524,  that  the  onus  of  showing  th.at 
a  payment  to  a  tiiird  person  is  for  the  ben- 
efit of  a  party  to  the  submission,  lies  on 
the  party  seeking  to  enforce  the  award. 
And  see  /«  re  Mackay,  2  A.  &  E.  356; 
Snook  V.  Hellyer,  2  Chitty,  43. 

{1}  Brown  v.  Savage,  Cas.  tem.  Finch, 
485;  V\'^arren  v.  Green,  id.  141  ;  Lynch  y. 
Clemcncc,  1  Lvitw,  571  ;  Waters  v.  I3ridge, 
Cro.  Jac.  639  ;  Hill  u.  Thorn,  2  Jlod.  309  ; 
Doylcvu.  Burton,  Ld.  Raym.  5.33  ;  Bonner 
D.  Liddell,  1  Brod.  &  B".  80;  Culver  v. 
Ashley.  17  Pirk.  98.  In  this  Inst  case  all  de- 
mands between  the  parties  \\civ  submitted 
to  arbitration,  .and  the  arbitrators  were  au- 
thorized, in  ease  the}-  should  lind  the  plain- 
tiff indebted  to  tlie  defeiuhnit,  to  estimate 
the  value  of  certain  chattels  of  the  plaintiff, 
and  the  defendant  was  to  take  them  in 
part  payment.  The  arbitrators  found  the 
plaintilf  indebted  to  a  less  amount  than 
the  value  of  the  chattels,  but,  instead  of 
apprai-^ing  so  much  only  of  the  chattels  as 
would  pay  the  debt,  they  awarded  that  the 
defcnilant  should  take  them  .and  pay  the 
plaintilf   iu    money  the    excess   of    their 


value  beyond  the  amount  of  the  debt. 
Held,  that  the  arbitrators  had  exceeded 
their  authority,  and  that  the  award  was 
invalid.  See  also,  Shearer  i\  Handy,  22 
Pick.  417  ;  In  re.  Williams,  4  Denio,  194; 
Thrasher  v.  Haynes,  2  N.  H.  429  ;  Pratt 
t.  Hackett,  6  Johns.  14. 

(hi)  Taylor  v.  Nicnison,  1  Hen.  &  Mun. 
67  ;  Richards  v.  Brockenbrough,  1  Rand. 
449;  McBride  v.  Hagan,  1    Wend.  326; 
Clement  v.  Durgin,  1   Greenl.  300  ;  Phil- 
brick  V.  Preble,  18  Me.   255  ;    Banks  v. 
Adams,  23  id.  259 ;  Lyle  v.  Rodgers,  5 
Wheat.  394  ;  Walker  v.  Merrill,  i3  Me. 
173;  Gordon  v.  Tucker,  6  Greenl.  247 ; 
Pope  V.  Brett,  2  Saund.  293,  and  note  1  ; 
Addison  !■.  Grav,  2  Wilson,  293  ;  Crom- 
well )•.  Owinus,  6  Harris  &  J.  10  ;  Martin 
V.  Williams,  13  .Johns.  264  ;  Cox  v.  Jag 
ger,  2  Cowen,  638  ;    Gomez   v.    Garr,  5 
Wend.  583,  9  id.  649  ;  Brown   v.  War- 
nock,  5  Dana,  492.     Por  it  is  well  settled, 
that  an  .aivard  may  be  good  in  part,  and 
bad  in  part.     Rixford  v.  Nye,  20  Vt.  132  ; 
Fox  !•.  Smith,  2  Wilson,  '267  ;  Addison 
V.  Gray,  id.  293.     The  objection  that  the 
award  does  not  follow  the  submission  is 
one  that  may  be  waived  by  the  parties, 
and  their  promise  to  abide  by  it,  or  other 
acquiescence,  may  render  it  valid.    M'Cul- 
longh  V.  Mvcrs,  Hardin,  197  ;  McDaniell  i'. 
Bell,  3  Hayes,  258  ;   Culver  c.  Ashley,  19 
Pick.  300  ;'Frothingham  v.  Haley,  3  Mass. 
70;  Cairnes  u.  Bleecker,  12  Johns.  300. 
And  the  party  in  whose  favor  an  award  is 
made,  cannot  object  that  a  certain  particu- 
lar found  for  him  was  not  authorized  by 
the  submission.     Galvin  i\  Thompson,  13 
Sle.  367.      A   fortiori  third  persons  can- 
not impeach  an  award  because  it  does  not 
follow  the  submission,  if  the  parties  them- 
selves do  not  object.     Penniman  u.  Pat 
chin,  6  Vt.  325. 
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the  submission  specify  the  particulars  to  which  it  refers,  or  if, 
after  general  words  it  make  specific  exceptions,  its  words  must 
be  strictly  foUowed.  (n)  But  if  these  words  are  very  general, 
they  will  be  construed  liberally,  but  yet  without  extending 
them  beyond  their  fair  meaning,  (o)  On  the  other  hand,  all 
questions  submitted  must  be  decided,  unless  the  submission 
provides  otherwise ;  (p)  and  either  party  may  object  to  an 
award  that  it  omits  the  decision  of  some  question  submitted ; 
but  the  objection  is  invalid  if  it  be  shown  that  the  party  object- 
ing himself  withheld  that  question  from  the  arbitrators,  (q) 
Nor  is  it  necessary  that  the  award  embrace  all  the  topics  which 
might  be  considered  within  the  terms  of  a  general  submission. 
It  is  enough  if  it  pass  upon  those  questions  brought  before  the 
arbitrators,  and  they  are  so  far  distinct  and  independent  that 
the  omission  of  others  leaves  no  uncertainty  in  the  award,  (r) 


(n)   Scott  V.  Barnes,  7  Pcnn.  St.  134. 

(o)  Munro  y.  Alaire,  2  Caines,  320.  A 
submission  of  all  demands  extends  to  veal, 
as  well  as  personal  property.  Byers  v. 
Van  Deusen,  5  Wend.  268.  A  submis- 
sion of  "  all  business  of  whatever  kind  in 
dispute  between  the  parties,"  includes  a 
prosecution  for  an  assault  and  battery, 
pending.  Noble  v.  Peebles,  13  S.  &  R. 
319.  A  submission  of  "all  causes  of 
action,"  includes  a  charge  of  fraud  in  a 
sale  of  certain  property.  De  Long  v. 
Stanton,  9  Johns.  38.  But  a  submission 
of  "  all  unsettled  accounts  "  does  not  au- 
thorize an  award  dividing  all  the  personal 
property  owned  in  common  by  the  two 
parties,  and  that  each  should  pay  one-lialf 
the  del)ts  contracted  by  either,  and  that 
one  should  pay  the  other  $2.')0.  Shearer 
I'.  Handy,  22  t'ick.  41 7.  Under  a  submis- 
sion of  all  demands,  prospective  damages 
on  a  l)ond  of  indemnity  then  outstanding 
may  be  taken  into  considci-ation.  Cheshire 
Bank  u.  Robinson,  2  N.  H.  126.  In 
Thoreau  u.  Pallies,  5  A.llen,  354,  it  was 
held,  that  under  a  submission  of  au  action 
to  an  arbitrator,  with  an  agreement  that  he 
may  pass  upon  all  questions  of  costs,  an 
award  fixing  the  amount  of  costs  in  gross, 
is  pfitna  facie  valid. 

(p)  Browne  v.  Mcverell,  Dyer,  216  6; 
Cockson  V.  Ogle,  1  Lutw.  5.50 ;  Freeman 
V.  Baspoule,  2  Brownl.  &  G.  309  ;  Bean 
V.  Newbury,  1  Lev.  139;  Winter  v.  Mun- 
ton,  2  J.  B.  Moore,  729  ;  Ricliards  m. Drink- 
er, 1   Halst.  307  ;  Jackson  u.  Ambler,  14 


Jolins.  96  ;  Wright  v.  Wright,  5  Cowen, 
197.  If,  however,  after  the  making  of  the 
submission,  some  portion  of  the  claims 
erabraf-ed  in  it  be  withdrawn  from  the 
consideration  of  the  arbitrators,  by  an 
agreement  pf  the  parties,  and  an  award 
be  published,  witli  their  assent,  embracing 
only  the  remaining  claims,  such  an  award 
will  be  valid.  Varney  v.  Bn-wstor,  14  X. 
H.  49.  If  the  award  does  not,  in  terms, 
decide  all  the  matters  submitted,  yet  if  tlie 
thing  awarded  necessarily  includes  all 
other  things  and  matters  mentioned  in  the 
submission,  this  is  sufficient.  Smith  v. 
Demarest,  3  Halst.  195  ;  Sohier  «.  Easter- 
brook,  5  Allen,  311.  Tlie  omission  of 
some  items  must  clearly  appear.  M'Kins- 
try  V.  Solomons,  2  Johns.  57,  13  id.  27  ; 
Kleine  v.  Catara,  2  Gallis.  61  ;  Karthaiis 
V.  Ferrer,  1  Pet.  222.  See  further.  Win- 
ter V.  AVhite,  3  J.  B.  Moore,  674,  1  Bred 
&  B.  350;  Athelston  v.  Moon,  Comyns, 
547  ;  Harris  v.  Wilson,  1  Wend.  511  ; 
Kilburn  v.  Kilburn,  13  M.  &  W.  671. 

(7)  Page  V.  Foster,  7  N.  H.  392.  And 
see  Smith  v.  Johnson,  15  East,  213  ;  Met- 
calf  V.  Ives,  Cas.  temp.  Hard.  359.  Un 
der  a  sealed  submission,  the  parties  cannot, 
at  the  hearing,  by  a  parol  agreement, 
witlidraw  one  item  embraced  in  the  sub- 
mission.    Howard  v.  Cooper,  1  Hill,  44. 

(r)  McNear  v.  Bailey,  18  Me.  251; 
Pinkerton  o.  Caslon,  2  'B.  &  Aid.  704  ; 
Garland  v.  Noble,  1  J.  B.  Moore,  1 87  ; 
Biggs  V.  Hansel,  16  C.  B.  562.  Arbitra- 
tors  are  presumed  to  have  acted  upon  all 
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K  the  award  does  not  embrace  all  of  the  matters  within  the 
submission  which  were  brought  to  the  notice  of  the  arbitrators, 
it  is  altogether  void,  (s) 

In  the  next  place  an  award  must  be  certain ;  that  is,  it  must 
be  so  expressed  that  no  reasonable  doubt  can  be  entertained 
as  to  the  meaning  of  the  arbitrators,  the  effect  of  the  award,  or 
the  rights  and  duties  of  the  parties  under  it.  (i!)     For  the  very 


matters  suhmittetl,  until  llie  contrary  is 
shown.  Parsons  r.  Alilrich,  G  N,  II.  2tU  ; 
Emery  w.  Hitclicdrk,  12  Wcml.  156.  But 
see  King  v.  Bowcii,  8  iM.  &  \\^  625. 

(s)  In  Houston  r.  PoUarrl,  9  Met.  164, 
by  an  a^^rucment  of  submission  to  arbitra- 
tion, tlie  arliitrntoi's  wo  e  to  determine  1)6- 
tween  A  and  B,  1st,  ivbetlier  A  had  liu- 
ished  a  certain  dwellinj^j-house  according 
to  his  contract  with  B,  and  what,  if  any 
thing,  remained  to  be  done  upon  the  Iioiinc 
by  A,  and  how  mut-b,  if  any  thing,  re- 
mained to  bo  paid  by  B  to  A,  and  what 
damage,  if  any,  sliouid  be  deducted  and 
allowed  to  B  for  tlie  failure  of  A  to  per- 
form the  agreement  to  build  the  house ; 
2d,  to  determine  and  decide  what  amount, 
if  any,  remained  to  t»e  advanced  by  B  to 
A,  and  what  remained  to  be  done,  if  any 
thing,  by  A,  upon  a  certain  other  dwell- 
ing-house, to  finish  it,  conformably  to  an- 
other contract  between  him  and  B  ;  and 
the  parties  agreed  to  do  and  perform  to 
each  otiier  wliatever  might  be  ordered  by 
the  arbitrators  to  be  done  by  them  reipec- 
tively.  The  arbitrators  awarded  tliat  B 
should  pay  a  certain  sum  to  A,  in  fulfil- 
ment of  the  conti-act  for  building  tlie  first- 
mentioned  house,  and  tliat  another  certain 
sum  remained  to  lie  advanced  I)V  B  to  A, 
in  fulfilment  of  the  contract  for  building 
tlie  other  house.  Held,  that  the  arbitra- 
tors had  not  decided  all  the  matters  sub- 
mitted to  them,  .and  that  their  reward  was 
therefore  bad.  See  also,  7ii  re.  Rider  and 
Fisher,  3  Bing.  N.  c.  874,  where,  in  a 
dispute  upon  a  building  contract,  arbitra- 
tors were  to  award  on  alleged  defects  in 
the  building,  on  claiins  for  e.\tra  work,  and 
deductions  for  omissions,  and  to  ascertain 
what  balance,  if  any,  might  be  due  to  the 
builder.  An  award,  ordering  a  gross  sum 
to  be  paid  to  the  builder,  without  any  de- 
cision on  the  alleged  defects,  was  held  ill. 

(()  Hawkins  v.  Colelough,  1  Burr.  274  ; 
Schuyler  v.  Van  Der  Veer,  2  Gaines,  235, 
an  excellent  case  on  this  subject.  And  it 
is  not  sufficient  merely  that  the  parties 
and   the   arbitrators  coild  understand  it. 


The  awaril  should  be  in  terms  so  clear 
and  intelligible  tliat  every  one  who  reads 
it  may  comprelicud  it.  (Jratz  ( .  Gratz,  4 
Rawlo,  411.  A  few  instances  of  a  fatal 
uncertainty  in'  awai-ds  arc  given  iu'low. 
Tims,  an  award  din-'-ting  one  paity  to 
give  a  bond,  without  saying  in  what  sum. 
JSamon's  case,  5  liep.  77.  And  s<'e  Ba- 
con V.  Dnbarry,  1  Ld.  Raym,  246.  To 
gi\e  "  gootl  ^('eurity  "  for  a  ceit.iiu  sum, 
witliout  .sayiiiu'  wliat  sccuiity.  .Jai-kson  i'. 
De  Long,  0  .Johns.  43;  Thinne  r.  Rig- 
by,  Cio.  .Jae.  314;  Tipping  r.  b'-mith,  2 
Stra.  1(124;  Duport  v.  Wild'^oo^e,  2 
Bulstr.  260;  Barnet  v.  Gilson,  3  8.  &  R. 
340.  But  see  Pock  c.  "Wakely,  2  McCord, 
279,  where  an  award  to  give  "  sufficient 
indemnity  "  was  held  not  imcertain,  these 
words  l)eing  construed  to  mean,  the  de- 
fendant's own  personal  obligation.  So  to 
convey  the  riglit  of  one  party  to  said 
farm,  where  no  farm  had  been  mentioned. 
Brown  o.  Hankerson,  3  Cowen,  70 ;  or 
that  one  party  sliould  pay  £5,  nnd  other 
small  things.  Rndston  v.  Yates,  March, 
144  :  or  as  much  as  should  be  due  in  con- 
science. AA'atson  V.  Watson,  Styles,  28; 
or  as  nnieh  as  certain  land  sliould  be 
worth.  Titus  v.  Peikins,  Skinner,  248; 
or  .as  much  as  a  quarter  of  malt  sl'ould  be 
worth.  Hurst  r.  Bambjidgc,  1  Roll.  Abr. 
tit.  Alb,  (y.)  pi.  7  ;  that  one  party  should 
give  lip  a  certain  oldigation,  dated  of  a 
given  date,  but  not  otherwise  identifying 
it.  Sbeppard  r.  Stites,  2  llalsr.  90.  And 
SCO  McKeen  v  Allen,  2  Harrison,  506  ;  Be- 
dara  ['.  Clerkson,  Ld.  Raym.  124.  Or  to 
give  up  "  r.rrerni  books."  Oockson  v. 
Ogle,  1  Lnt\v.  550  ;  or  an  award  of  three 
fourths  of  the  whole  land  purchased  of 
C.  F.,  to  bo  tdl.-rii  off  the  vpp<n-  jiart  of 
said  land.  Duncan  v.  Duncan,  1  Ired. 
46G.  Contra,  of  an  award  that  one  party 
should  convey  to  the  other  all  the  lands 
he  held  by  a  certain  deed  from  A.  Whit- 
comb  V.  Preston,  13  Vt.  53.  See  other 
instances  in  Clark  r.  Burt,  4  Pu-ili.  396; 
Calvert  ii.  (;artLr,  6  ]Md.  135;  Thomas  v. 
Jlolier,  3    Ohio,  266;   Waite   i..  Barry,  12 
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purpose  of  the  submission,  and  the  end  for  which  the  law  favors 
arbitration,  is  the  final  settlement  of  all  questions  and  disputes ; 


Wend.  377;  Vounsju.  Reuben,  I  Dill.  119; 
Hazen  c.  Addis,  2  Green,  333 ;  Ilopcriift 
t).  Hiekiu:in,  2  Simons  &  S.  130;  Walsh 
V.  Gillmor,  3  Harris  &  J.  383 ;  Lyle  «. 
Rodiiers,  5  Wheat.  394  ;  Slonehewer  c. 
Farriu-,  9  Jiir.  203  ;  Kend.-U  «.  Symoiids, 
Exch.  1S55,  30  Eno-.  L.  &  Kq.  552";  Parlier 
V.  Eiijileston,  5  Blaekf.  128;  MeUoiialdi;. 
Bacon,  3  Scam.  428 ;  Callahan  v.  M'Al- 
exander,  1  Ala.  366  ;  Williams  v.  Wilson, 
9  Exch.  90.  In  Lincoln  v.  Whittenton 
Mills,  12  Met.  31,  an  oral  agreement  was 
made  by  L.,  a  land-owner,  and  the  owners 
of  mills,  who  flowed  his  lands,  to  submit 
to  referees  the  question,  what  damages  he 
should  receive.  The  referees  made  a 
written  award,  "  that  the  Taunton  Manu- 
facturing Company,  and  the  owners  of 
mills  or  their  assigns,  shall  pay  to  L."  a 
certain  sum  annually,  "so  long  as  said 
company  and  others  keep  up  their  dam, 
and  flow  as  heretofoi'e  ;  with  the  under- 
Btanding  and  agreement,  that  if  said  com- 
pany and  others  shall  discontinue  their 
dam,  the  said  L.,  his  heirs  or  assigns, 
shall  be  entitled  to  such  damages  as  it 
appears  iiis  land  sustains  in  consequence 
of  former  flowing,  until  they  arrive  at  their 
primitive  goodness."  The  words  "  ac- 
cepted and  agreed  to  "  were  written  on  tlie 
award,  and  signed  by  L.,  and  by  "  C.  R. 
by  authority  of  the  flowers,"  and  L.  was 
paid,  for  several  years,  the  amount  men- 
tioned in  the  award ;  but  it  did  not  ap- 
pear by  whom  the  payment  was  made. 
C.  R.  was  not,  at  the  time  of  his  accept- 
ing the  award,  the  agent  of  the  Taunlon 
Manufacturing  Company,  nor  appointed 
by  them  for  that  purpose.  The  said  com- 
pany afterwards  ceased  to  do  business, 
and'  their  mills  passed  to  other  owners, 
who  continued  to  flow  L.'s  lands,  but  re- 
fused to  pay  the  full  amount  of  damages 
awarded  by  the  referees,  and  offered  him 
a  less  amount.  L.  refused  to  receive  the 
amount  so  offered,  and  filed  a  complaint, 
in  common  form,  under  the  Rev.  Stat.  c. 
116,  praying  for  a  jury  to  estimate  the 
damages  caused  by  flowing  his  lands. 
Jleld,  that  the  award  was  void,  because  it 
was  neither  certain  nor  final ;  that  if  the 
award  had  been  valid,  it  would  not  have 
bound  the  respondents,  on  tiie  facts  of  the 
case ;  and  that  L  was  entitled  to  proceed 
on  his  complaint.  And  Wilde,  J.,  said: 
"  This  case  t'lrns  on  the  question  whether 
the  award  of  arbitrators,  relied  on  in  the 


defence,  is  valid  and  binding  on  the  par- 
ties to  the  present  suit.  An  award  is  in 
the  nature  of  a  judgment,  and,  to  be  valid, 
must  be  certain  and  decisive  as  to  the 
matter  submitted,  so  that  it  shall  not  be  a 
cause  of  a  now  controversy.  Samoa's  case, 
5  Rep.  77;  Bac.  Abr.  Arbitrament  and 
Award,  E.  2.  And  although  an  award 
may  be  good  in  part,  and  in  part  void, 
yet  this  rule  applies  only  to  awards  in 
which  the  parts  of  the  award  are  distinct 
and  independent  of  each  other.  So  an 
award  may  bo  conditional ;  but  if  the  con- 
dition leads  to  a  new  controversy,  the  award 
is  void.  According  to  these  principles,  we 
are  of  opinion  that  the  award  in  question 
is  void,  as  being  vagno  and  uncertain,  and 
not  final  as  to  the  matter  submitted  to  the 
arbitrators.  The  award  is  sufiiciently  cer- 
tain as  to  the  actual  payment  to  be  made 
by  the  owners  of  the  reservoir  dam  to  the 
complainant;  but  it  is  expressly  on  the 
understanding  and  agreement,  that  if  the 
Taunton  Matmfacturing  Company  and 
others  shall  discontinue  said  dam,  the 
complainant,  his  licirs  and  assigns,  'shall 
be  entitled  to  said  damage  as  it  appears 
his  lands  sustained  in  consequence  of  , 
former  flowing,  until  they  shall  arrive  at 
their  primitive  goodness.'  It  is  clear,  we 
think,  by  the  part  of  the  award,  that  it  is 
not  final  and  certain  between  tlie  parties, 
but  that  the  matter  submitted  is  left  open 
to  a  future  controversy  on  the  contingency 
of  the  discontinuance  of  the  dam."  See 
also,  Fletcher  i.  Webster,  5  Allen,  566, 
where  it- is  held,  tliat  an  award  is  not  valid 
which  provides  for  the  payment  by  one  of 
the  parties  to  the  submission  of  a  certain 
sum,  after  making  deductions  therefrom 
of  sums  which  are  not  fixed  by  or  capable 
of  being  ascertained  from  the  award.  In 
Johnson  v.  Latham,  1  Prao.  Rep.  348,  4 
Eng.  L.  &  Eq.  203,  an  arbitrator  had  to 
decide  upon  the  depth'  at  which  the  de- 
fendant was  entitled  to  keep  a  wCir  which 
penned  back  the  water  of  a  river,  so  as  to 
interfere  with  the  plaintiff's  mill  higher  up 
the  stream,  and  to  determine  all  manner 
of  rights  of  water  between  the  parties. 
The  arbitrator  awarded  that  the  defend- 
ant was  entitled  to  maintain  his  weir  to 
the  depth  of  fourteen  inches,  and  no  more, 
and  added,  that  he  had  caused  marks  to  be 
placed,  wliich  marks  pointed  out  the  depth 
the  defendant  was  to  keep  his  weir,  and 
that  a  plan  annexed  to  the  award  correctly 
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and  this  is  inconsistent  with  uncertainty.  But  this  certainty  is 
not  required  to  an  unreasonable  or  impracticable  degree  ;  it 
should  be  a  certainty  to  a  common  intent ;  and  the  nature  of 
the  subject  should  be  considered  ;  and  if  that  which  is  left  un- 
certain by  the  words  of  the  award,  can  be  made  perfectly  cer- 
tain by  a  reference  to  a  standard  which  the  award  presents, 
this  is  sufficient,  (u)  An  award  may  be  in  the  alternative,  (v) 
If  it  be  that  one  party  shall  pay  the  other  a  certain  sum,  but  no 
time  of  payment  be  fixed,  the  award  is  not  uncertain,  because 
the  sum  awarded  becomes  payable  immediately,  or  within  a 
reasonable  time,  (iv) 

In  the  next  place,  the  award  must  be  possible ;  {x)  for  an 
award  requiring  that  to  be  done  which  cannot  be  done,  is 
senseless  and  useless.  But  the  impossibility  which  vitiates  an 
award  is  one  which  belongs  to  the  nature  of  the  thing,  and  not 
to  the  accidental  disability  of  the  party  at  the  time,  [y)  Thus, 
if  he  be  ordered  to  pay  money  on  a  day  that  is  past,  this  is 
void ;  [z)  so,  if  he  be  required  to  give  up  a  deed  which  he  neith- 
er has  nor  m^ay  expect  to  have ;  [a)  but  if  he  be  du-ected  to  pay 

defined  and  described   the   depth   of  the  267;  Bigelow  !>.  Mnynard,  4  Cush.  317; 

weir   and    the    marks:  —  Held,    that    the  Pearson  v.   Archhold,  1 1   M.  &  W.  477; 

award  sufficiently  pointed  oiu  the  depth  Bourljo  v.  Lloyd,  10  M.  &  \Y.  550  ;  Eng- 

of  the  weir,  and  was  sutHciently  precise,  land  v.  Davidson,  9  Dowl.  P.  C.  1052 ; 

although  it  made  no  provision  for  the  case  Mortin  v.  Burgc,  4  A.  &  E.  973  ;  Purdy 

of  floods,  or   for  regulating  the  depth  of  v.  Delavan,  1  Caines,  304;  Lutz !).  Liuthi- 

the   paddle   in   the   defendant's    weir,  by  cum,  8  Pet.  165;    Brickhouse  v.  Hunter, 

which  the  water  could  be  let  off.     And  4  Hen.   &   Mun.   363;    Coxe  v.  Lundy, 

Bee  Pike  v.  Gage,  9  Foster,  461.  Coxe,  255. 

(u)  That  certainty  to  a  common  intent  (v)  Oldfield  v.  Wilmer,  1   Leon.  140; 

is  sufficient,  see  Wood  u.  Earle,  5  Eawle,  Lee   c.  Elkins,  12   Mod.  585  ;  Simmonds 

44  ;    Brown  v.  Waniock,  5    Dana,  492  ;  v.  Swaine,  1  Taunt.  549  ;   Commonwealth 

Case   V.  Ferris,  2  Kill,  75;    Doolittlo  v.  v.    Pcjcpscut   Proprietors,    7    Mass.  399; 

Malcora,  8  Leigh,  608;  Coxe  v.  Gent,  1  Wliarton    v.    King,    2    B.   &    Ad.    528; 

McMullan,   302;    1    Rol.  Al)r.    tit.    Arb.  Thornton  w.  Carson,  7  Cranch,  596. 

(IL),  pi.  14;  Cargey !'.  Aitcheson,  2  B.  &  (w)  Freeman  v.    Baspoule,  2  Brownl. 

C.  170;  Doe  rf.  Williams  P.Richardson,  309;    Lnlay  v.    Wikoft',    1    South.    132; 

8  Taunt.  697  ;  Cayme  v.  Watts,  3  D.  &  Blood  v.  Shine,  2  Fla.  127.     An  award  o< 

B.    224;    Grier  v.    Grier,    1    Dall.    173;  "  taxable  costs "  to  be  paid  by  one  party 

Kingston  v.  Kincaid,  1  Wash.  C.  C.  448.  is   not  void    for    uncertainty.      That    is 

Thus  an  award  to  pay  the  "  taxable  cost,"  certain   which   can    bo   rendered   certain. 

is  sufficiently  certain.     Nichols  v.  Eensse-  Wright  v.  Smith,  19  Vt.  110. 

laer  Mut.  Ins.  Co.  22  Wend.  125;  Macon  (x)  Colwel   v.    Child,   1   Ch.  Cas.  87; 

,-.  Crump,  1   Call,  575  ;   Brown  v.  War-  Kunekle  v.  Knuckle,  1  Dall.  364. 

nock.  5  Dana,  492.     So  to  pay  a  certain  (y)    1  Rol.  Abr.  tit.  Arb.  (B.),  pi.  16; 

earn  in  90  days,   and  interest.     Skcels  v.  and   see   Wharton   v.  King,  2  B.  &  AtL 

Chiekering,    7  Met.  316.      See  Beale  v.  528. 

Beale,  Cro.  Car.  383;  Fumis  o.  Hallom,  (z)  1  Rol.  Abr.  tit.  Arb.  (B.).  pi.  17. 

Barnes,   166;    Fox  v.  Smith,  i!  Wilson,  (a)  Lee  y.  Elkins,  12  Mod.  585 
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money,  the  award  is  good,  although  he  has  no  money,  for  it 
creates  a  valid  debt  against  him.  (b)  Nor  can  a  party  avoid 
an  award  on  the  ground  of  an  impossibility  created  by  himself, 
after  the  award,  or  perhaps  beforehand,  if  for  the  purpose  of 
evading  an  expected  award,  (c) 

This  impossibihty  may  be  actual,  or  it  may  be  that  created 
by  law ;  for  an  award  which  requires  that  a  party  should  do 
what  the  law  forbids  him  to  do,  is  void,  either  in  whole,  or 
for  so  much  as  is  thus  against  the  law,  if  that  can  be  severed 
from  the  rest,  (d) 

An  award  must  be  reasonable ;  (e)  if  it  be  of  things  in  them- 
selves of  no  value  or  advantage  to  the  parties,  or  out  of  aU  pro- 
portion to  the  justice  and  requirements  of  the  case,  or  if  it  un- 
dertake to  determine  for  the  parties  what  they  should  determine 
for  themselves,  as  that  the  parties  should  intermarry,  it  is  void. 
It  is  not  unreasonable,  however,  merely  because  it  lays  a  bur- 
den on  one  party  only,  and  requires  nothing  of  the  other.  It 
used  to  be  said,  that  mutuality  was  essential  to  an  award.  (/ ) 
It  is  now  certain  that  this  mutuality  need  not  appear  upon  the 
face  of  the  award ;  and  indeed  it  can  hardly  be  supposed  neces- 
sary at  all.  [g)     If  A  and  B  refer  only  a  claim  which  A  has  on 

(6)  Brooke,   Abr.   tit.    Arb.  pi.  39  ;    1  now  applied  in  the  strict  sense  in  which  it 

Rol.  Abr.  tit.  Arb.  (F.),  pi.  2.  was  formerly  talcen.    Honvl  v.  M'Alexan- 

(c)  Com.  Dig.  tit.  Arb.  (E.  12).  der,  3  liand.  94.     It  is  not  necessary  that 

(d)  1  Rol.  Abr.  tit.  Arb.  (G.),  pi.  1.  tlie  same  acts  should  be  done  by  each  party. 
See  Alder  v.  Savill,  5  Taunt.  454  ;  May-  Munro  v.  Alaire,  2  Caines,  320 ;  Kunckle 
bin  V.  Coulon,  4  Dall.  298 ;  Harris  v.  v.  Kunckle,  I  Dall.  3ij4.  The  doctrine  of 
Curnow,  2  Chitty,  594  ;  Turner  v.  Swain-  mutuality  is  fully  expounded  in  Purdy  v. 
son,  1  M.  &  W.  572.  Delavan,  1  Caines,  315,  by  Kent,  J.,  and 

(c)   See  1   Rol.  Abr.  tit.  Arb.  (B.),  pi.  in  Jones   v.   Boston  Mill  Corporation,  6 

12,    13;    Cooper   v.  ,  3  Ch.  Rep.  Pick.    148.      In   Onion   v.  Piobinson,  15 

76,  cited  in  1  Vern.  157;  Earl  i'.  Stocker,  Vt.    510,    0.   and    W.   having  a  claim 

2  Vera.  251 ;  Cavendish  v. ,  1  Ch.  against   R.   for  money  received,  to  their 

Cas.  279.     But  a  strong  case  of  unreason-  use,  and  R.  alleging  that  he  had  paid  it  to 

ableness  must  be  made  out  in  order  to  in-  0.,  they  submitted  tlie  matter  to  arbitra- 

duce  court.^  to  set  aside  an  award ;  since  tors   with   aathority  to   award  costs  and 

the  parties  made  choice  of  their  own  judge,  damages,  who   awarded  that  R.  account 

See     Wood    v.    Griffith,    1    Swanst.  43  ;  to  0.  for  a  certain  sum,  in  damages  aud 

Brown  v.  Brown,  1  Vern.  157,  2  Ch  Cas.  costs.     In  a  suit  on  the  award  in  favor  of 

140;  Waller  v.  King,  9  Mod.  63;  Hardy  0.,  it  was  held  that  there  was  no  mutu- 

B.  Innes,  6  J.  B.  Moore,  574.     As  to  the  ality  in  the  submission   between  0.  and 

consistency   required    in    an    award,   see  R.,  and  tliat  neither  the  riglits  nor  liabili- 

Ames  V.  Millward,  2  J.  B.  Moore,  713.  ties  of  cither  were  affected  hy  the  award. 

(/)   1   Rol.  Abr.  tit.  Arbit.  (K. )     And  /7pW,  also,  that  the  submission  and  award, 

see  Gibson  v.  Powell,  5  Smedes  &  M.  712;  though  legally  invalid,  miglu  be  given  in 

McKeen  v.  Oiiphant  3  Harrison,  442.  evidence  under  a  declaration  sotting  forth 

(g)    The   doctrine   of  mutuality  is  not  the  above  facts. 
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B,  and  the  award  is  simply  that  B  pay  A  a  certain  sum  of 
money,  it  would  be  good,  but  it  would  have  no  element  of  mu- 
tuality that  did  not  belong  to  it  necessarily.  (A) 

Lastly,  the  award  must  be  final  and  conclusive,  (i)  Thia 
necessity  springs  also  from  the  very  purpose  for  which  the  law 
favors  arbitration,  namely,  the  settlement  and  closing  of  dis- 
putes, (j)  But  here,  too,  as  on  other  points,  the  law  is  now 
more  rational  and  less  technical  than  it  was  formerly.  Thus, 
it  was  once  a  rule  that  an  award  of  nonsuit  was  not  good, 


(A)  Weed  v.  Ellis,  3  Caines,  255 ;  Gor- 
don V.  Tucker,  6  Grccnl.  247  ;  Gaylord 

V.  Gaylord,  4  Day,  422  ;  v.  Palmer, 

12  Mod.  234  ;  Horton  v.  Benson,  Free- 
man, 204  ;  Doolittle  u.  Malcom,  8  Leigh, 
608. 

(/)  See  Goode  !■.  Walcrs  20  Law  J. 
N.  s.  Ch.  72,  1  Enrr.  L.  &  Eq.  181  ;  Wood 
V.  The  Company  of  Copper  Miners,  15  C. 
B.  464,  28  Eng.  L.  &..  Eq.  369  ;  Mav.s  v. 
Cannell,  15  C.  B.  107,  28  Enp.  L.  &  Eq. 
328  ;  Carnochan  u.  Christie,  1 1  Wheat.  44Q. 
An  award,  which,  after  disposing  of  tlie 
claims  of  some  of  the  parties,  declared 
that  as  to  tlie  claims  of  certain  other  ]Dar- 
ties,  they  should  be  at  liberty  to  ])rosecute 
the  same,  eitlier  at  law  or  equity,  in  like 
manner  as  if  the  order  of  reference  had 
never  been  made,  is  not  final.  Turner  v. 
Turner,  3  Russ.  Ch.  494.  But  an  award 
directing  the  execution  of  mutual  and 
general  releases  is  final.  Bell  v.  Gipps,  2 
Ld.  Raym.  1141;  Birks  v.  Trippet,  1 
Saund.  32  ;  Wharton  v.  King,  2  B.  &  Ad. 
528.  So  of  an  award  that  phiintiff  has  no 
good  cause  of  action.  Dil)ben  r.  M.u-quis 
of  Anulcsea,  4  Tyrwh.  926  ;  M'Derniott 
V.  U.  S.  Ins.  Co.  3  S.  &  R.  604;  Craven 
V.  Craven,  1  J.  B.  Moore,  403  ;  .Jackson 
V.  Yabslev,  5  B.  &  Aid.  849  ;  Angus  r. 
Redford,  11  M.  &  W.  69. 

(j)  An  award  settling  the  costs  on  both 
sides,  without  saying  more,  is  final  and 
conclusive.  BncUland  v.  Conway,  16 
ftlass.  396;  Stickles  v.  Arnold,  1  Gi'ay, 
418  ;  Tarquair  r.  Hedinger,  4  Ycates,  282  ; 
Hartnell  v.  Hill,  Forest,  73.  An  award 
that  defend, mt  sliould  )iay  c(^sis,  without 
saying  to  ii-hmn,  is  not  imcertain.  Biiily 
V.  Curling,  20  Law  J.  n.  s.  Q.  U.  235,  4 
Eng.  L.  &  Eq.  201  ;  and  see  J)row  v. 
WiHilcock,  Bail  Court,  1854,  28  En;;-.  L. 
&  Eq.  22.J.  In  Hancock  r.  Rccdc,  15 
Jur,  1036,  6  Eng.  L.  &  Eq.  368,  H.  &  M. 
being  partners,  had  co^■el•cd  wires  witli 
gntta  perclia  for  R.,  in  pursuance  of  a  eon- 


tract.  They  afterwards  assigned  the  part- 
nership business  to  C.  H.,  with  power  to 
him  to  take  proeeerlings  in  their  name  for 
the  recovery  of  debts  due  to  tliem,  to  en- 
force existiTig  contracts,  and  to  deal  in  re- 
spect thereof  as  they  themselves  might 
Itave  done.  C.  H.,  after  the  assignment, 
also  covered  wires  for  R.  on  his  own  ac- 
count, and  brought  two  actions  against 
him,  one  in  liis  own  name,  the  other  in  the 
name  of  H.  &  M.  It  had  been  agreed  be- 
tween C.  H.  &  R.  to  refer  both  actions, 
and  all  matters  in  diflvrence,  as  well  be- 
tween H.  &  iM.  and  R.  as  between  C.  H. 
and  R.,  to  arbitration ;  whereupon  an  or- 
der of  reference  was  drawn  up,  and  an 
award  had  been  made:  — //eW,  that  the 
award  was  not  bad  for  want  of  finality  in 
awarding  a  discuntinuance  of  H.  &  M.'s 
action  without  determining  the  cause  of 
action,  as  it  appeared  that  the  discontin- 
uance had  been  entered  before  or  at  the 
time  of  making  the  order  of  reference, 
and  that  it  was  left  to  the  arbitrator  to 
decide  whethei"  the  discontinuance  should 
remain,  and  it  was  intended  tliat  he  should 
not  ))rocrcil  further  in  that  action.  And 
sec  Xiehobun  t.  ,Svkes,  9  Exeh.  .'357,  25 
Eng.  L.  &  Eq  490.  —  Wlierc  several  is- 
sues are  involved  in  the  pleadings,  and 
tlie  whole  case  is  refei'red,  the  ci),ts  to 
abide  the  result,  it  onglit  to  appear  that 
each  isi'ue  was  disposed  of.  See  Pearson 
.>.  Arr'ibold,  11  M.  &  W.  477  ;  Boiirke  v. 
Lloyd,  10  M.  &  W.  550;  Stoncliewer  o. 
Farrer,  6  Q.  B.  730;  l'hiUi|)s  v.  Hiirgins, 
20  Law  ,T.  N.  s.  Q.  B,  357,  5  Eng.  L.  &  Eq. 
295  ;  WiU-DX  v.  Wilcox,  4  Exch.  500  ; 
Kilburn  v.  Kilburn,  13  M.  &  W.  671.  So 
where  a  cause,  and  all  iiuilf'-rs  in  difference, 
are  referreil,  the  costs  to  abide  the  result, 
the  award  ought  to  distinguish  between 
the  matters  in  the  cause  and  other  matters 
of  dilferenco.  See  ilortin  i/.  Burge,  4  A. 
&E.  973. 


CH.  in.] 


DEFENCES. 


697 


because  not  final,  as  the  plaintiff  might  immediately  renew  his 
action ;  (k)  but  this  would  hardly  be  held  now.  An  award  of 
discontinuance  of  a  suit  has  always  been  held  sufficient,  (l) 
It  is  not  a  valid  objection  to  an  award,  that  it  is  upon  a  condi- 
tion, if  the  condition  be  clear  and  certain,  consistent  with  the 
rest  of  the  award,  in  itself  reasonable,  and  such  as  to  cause  no 
doubt  whether  it  were  performed  or  not,  or  what  were  the  rights 
or  objections  dependent  upon  it,  (m) 

Any  delegation  or  reservation  of  their  authority  by  the  arbi- 
trators, which  would  have  the  effect  of  leaving  any  thing  to  the 
future  judgment  or  power  of  the  arbitrators,  would  vitiate  the 
award,  (n)  But  where  arbitrators  are  unable  to  decide  accu- 
rately upon  some  particular  point,  requking  some  technical 
knowledge,  they  may  refer  the  settlement  of  the  details  to  some 
third  person  having  such  knowledge,  the  arbitrators,  however, 
accurately  determining  the  principles  by  which  such  person  is 
to  be  governed,  (o) 


(t)  Knight «.  Burton,  1  Salk.75  ;  1  Rol. 
Abr.  tit.  Ai-b.  (I.),  pi.  16 ;  Philips  v. 
Knightley,  1  Barnard.  463.  But  in  Miller 
V.  Miller,  5  Binn.  62,  it  was  said  that  ar- 
bitrators had  no  power  to  award  a  non- 
suit. Nor  have  thoy  to  an-est  judgment, 
if  their  power  be  only  to  direct  how  a  ver- 
dict shall  be  entered.  Angus  v.  Redford, 
n  M.  &  W.  69. 

(/)  Blanchard  v.  Lilley,  9  East,  497; 
Philips  V.  Knightley,  1  Barnard.  463 ; 
Linsoy  v.  Ashton,  Godb.  255 ;  Ingram  v. 
Webb,  1  Eolle,  362.  Or  tliat  plaintiff 
should  enter  a  retraxit.  1  Rol.  Ahr.  tit. 
Arb.  (F.),  pi.  7,  (I.),  pi.  18.  Or  that  no 
suit  should  be  brought  by  one  party 
against  the  other  on  a  certain  bond.  1 
Rol.  Abr.  tit.  Arb.  (0.),  pi.  7.  Or  that 
all  suits  then  pending  between  the  parties 
should  cease.  Squire  v.  Grevell,  6  Mod. 
33,  Ld.  Raym.  961,  1  Salk.  74.  Or  that  a 
chancery  suit  should  be  dismissed.  Knight 
V.  Burton,  6  Mod.  232,  1  Salk.  75.  See 
Purdy  V.  Delavan,  1  Caines,  304,  for  an 
able  statement  of  the  law  upon  this  point 
by  Mr.  Justice  Kent. 

(m)  Collet  V.  Podwell,  2  Keble,  670 ; 
Kockill  V.  Witherell,  2  Keble,  838 ;  1  Rol. 
Abr.  tit.  Arb.  (H.),  pi.  8 ;  Furser  v. 
Prowd,  Cro.  Jac.  423.  An  award  that 
one  party  should  pay  the  other  a  particu- 
lar debt,  in  case  it  was  not  collected  from 
another  source,  is  valid.  Williams  v. 
Williams,  1 1  Smedes  &  M.  393. 


(n)  Archer  v.  Williamson,  2  Harris  & 
G.  62;  Levezey  v.  Gorgas,  4  Dall.  71; 
Lingood  v.  Eade,  2  Atk.  501 ;  Emery  v. 
Emery,  Cro.  Eliz.  726 ;  Manser  v.  Heaver, 
3  B.  &  Ad.  295;  Tandy  v.  Tandy,  9 
Dowl.  P.  C.  1044,  5  Jur.  726.  So  an 
award  that  one  party  should  put  certain 
premises  in  good  repair,  to  tlie  satisfaction 
of  a  tliird  party,  has  been  held  bad,  hi  toto. 
Tomlin  v.  Mayor,  &c.,  of  Fordwich,  5  A. 
&  E.  147.  So  an  award  that  A  should 
beg  B's  pardon,  in  such  foiTn  as  B  should 
appoint,  is  an  improper  delegation  of  au- 
thority. Glover  V.  ]3arrie,  1  Salk.  71,  2 
Lutw.  1597. 

(o)  See  Emery  v.  Wase,  5  Ves.  846  ; 
Anderson  v.  Wallace,  3  Clark  &  F.  26 ; 
Sharp  V.  Jfowell,  6  C.  B.  253  ;  Hopcraft 
V.  Hickman,  2  Simons  &  S.  130;  Scale 
V.  Fothergill,  8  Beav.  361  ;  Church  i>. 
Roper,  1  Ch.  Rep.  140;  Lingood  v.  Eade, 
2  Atk.  501 ;  Cater  v.  Startute,  Styles, 
217;  Furnis  v.  Hallora,  Barnes,  166; 
Winter  v.  Garlick,  1  Salk.  75,  6  Mod.  195  ; 
Worral  v.  Akworth,  2  Keble,  331 ;  Hunter 
V.  Bennison,  Hardres,  43 ;  Galloway  v. 
Webb,  Hardin,  318.  There  is  no  impro- 
priety in  arbitrators  employing  an  attor- 
ney to  prepare  their  award.  Nor  is  there 
necessarily  any  impropriety  in  employing 
an  attorney  of  one  of  the  parties  for  that 
purpose.  Behren  v.  Bremer,  C.  B.  1854, 
30  Eng.  L,  &  Eq.  490. 
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An  award  may  open  to  any  or  all  of  these  objections  in 
part,  without  being  necessarily  void  in  the  whole.  So  much  of 
it  as  is  thus  faulty,  is  void ;  but  if  this  can  be  severed  distinctly 
from  the  residue,  leaving  a  substantial,  definite,  and  unobjec- 
tionable award  behind,  this  may  be  done,  and  the  award  then 
wiU  take  effect,  (p)  It  is  therefore  void  in  the  whole  because 
bad  in  part,  only  where  this  part  cannot  be  severed  from  the 
residue,  or  where,  if  it  be  severed  and  amended,  leaving  the  res- 
idue in  force,  one  of  the  parties  will  be  held  to  an  obligation 
imposed  upon  him,  but  deprived  of  the  advantage  or  recom- 
pense which  it  was  intended  that  he  should  have,  (q) 

Generally  in  the  construction  of  awards,  they  are  favored  and 
enforced,  wherever  this  can  properly  be  done.  If  the  intention 
of  the  arbitrators  can  be  ascertained  from  the  award  with  rea- 
sonable certainty,  and  this  intention  is  open  to  no  objection,  a 
very  liberal  construction  will  be  allowed  as  to  form,  or  rather, 
a  very  liberal  indulgence  as  to  matters  of  form  and  expres- 
sion, (r) 

K  it  be  necessary  to  make  a  presumption  on  the  one  side  or 
the  other,  to  give  full  force  and  significance  to  an  award,  the 

(/))  Tliis  is  a  perfectly  well-settled  doc-  !'.  King,  2  B.  &  Ad.  528  ;  Thornton  v. 
trine  in  the  hvw  of  arl>itrament  and  award  ;  Car^jn,  7  Craneh,  596  ;  Skillings  v.  Cool- 
too  well  settled  to  need  the  citation  of  an-  idye,  14  Mass.  43.  See  also,  Ebert  v. 
thorities.  A  few  instances  of  the  app/i-  Ebei't,  5  ]\Id.  Cli.  35-3. 
cation  of  the  principle  are  given  by  way  (7)  If  the  void  part  of  the  award  was 
of  illustration.  Tims,  in  an  award  that  apparently  intended  by  the  arbitrators  as 
defendant  should  pay  plaintiff  a  certain  the  consideration,  in  whole  or  in  part,  of 
sum,  and  alno  the  costs  of  arbitration ,  where  that  portion  which  is  good,  or  if  the  void 
the  arbitrator  had  no  power  to  award  costs,  part  ninnifcstly  affected  the  judgment  of 
that  part  is  bad,  but;  the  rest  is  valid,  the  arbitrators,  in  respect  to  other  matters, 
Candler  v.  Fuller,  Willes,  62  ;  Fox  0.  the  whole  is  clearly  void.  .See  Pope ;;. 
Smith,  2  Wilson,  267;  Addison  v.  Gray,  lirdt,  2  Sauiul.  292,  where  part  was  void 
2  Wilson,  293;  Gordon  v.  Tucker,  6  for  uncertainty;  Winch  v.  Sanders,  Cro. 
Greenl.  247.  So,  in  an  award  directing  a  Jae.  584,  where  part  was  void  because  tha 
lease  for  life  to  one  party,  and  a  remainder  arliitralor  had  reserved  to  himself  a  future 
over  in  fie  to  a  third  person,  the  last  part  authority.  See  further,  Scorke  v.  De- 
was  rejected,  and  the  first  supported.  Smcth,  Willes,  66 ;  Johnson  c.  Wilson, 
Bretton  v.  Prat,  Cro.  Eliz.  758.  And  ^o,  Willes,  248  ;  Clement  v.  Durghi,  1  Greenl. 
where   part  of  the  sura  awarded  to  one  300. 

party  was  founded  upon  a  claim,  illegal  in  (r)  Spear  v.  Hooper,  22  Pick.  144; 
its  nature,  the  other  portion  being  separa-  Rixford  v.  Nye,  30  Vt.  132;  Kendrick  v. 
ble.  Aubert  y.  Maze,  2  B.&  P.  371.  So,  Turbell,  26  id.  416;  Ebert  ».' Ebert,  5  Md. 
if  an  award  directs  one  party  to  deliver  Ch.  .'io-!.  It  is  said  in  Tomlinson  c.  Ham- 
up  a  rlccd  not  in  his  possession,  or  pay  a  mond,  that  a  party  cannot  complain  of  an 
sura  of  money,  the  last  is  good  and  the  award  which  was  designed  for  his  benefit, 
nrst  bad,  and  the  award  is  not  invalid,  though  it  may  be  wanting  in  dcfinitoness 
Lee  t).  Elkins,  12  Mod.  585  ;  Simmonds  v.  or  certainty.  8  Iowa,  40. 
Swaino,  1  Taunt.  549  ;  and  see  Wharton 
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court  will  incline  to  make  that  presumption  which  gives  effect 
to  the  award,  rather  than  one  which  avoids  it.  (s)  Thus,  it  has 
been  laid  down,  almost  as  a  rule,  and  certainly  as  a  maxim,  that 
where  the  words  of  an  award  extend  beyond  those  of  the  sub- 
mission, it  shall  be  understood  that  they  are  mere  surplusage, 
because  there  is  nothing  between  the  parties  more  than  was 
submitted ;  {t)  and  if  the  words  of  the  award  be  less  compre- 
hensive than  those  of  the  submission,  it  shall  be  understood 
that  what  is  omitted  was  not  controverted,  unless,  in  either 
ease,  the  contrary  is  expressly  shown,  (m)  And  if  the  submis- 
sion be  in  the  most  general  terms,  and  the  award  equally  so, 
covering  "  all  demands  and  questions,"  &c.,  between  the  parties, 
yet  either  party  may  show  that  a  particular  demand  either  did 
not  exist,  or  was  not  known  to  exist,  when  the  submission  was 
entered  into,  or  that  it  was  not  brought  before  the  notice  of  the 
arbitrators,  or  considered  by  them,  (v) 

There  are  certain  words  and  phrases  often  used  in  awards, 
which  seem  to  have  acquired  from  practice  a  legal  signification. 
Thus,  "  costs "  will  mean  only  the  legal  costs  of  court ;  and 
even  "  charges  and  expenses "  mean  no  more,  unless  more  be 
specially  indicated,  (w)  Such  at  least  is  the  English  authority ; 
but  it  might,  perhaps,  be  expected,  that  the  courts  of  this 
country  would  execute  the  intention  of  the  parties,  and  con- 
strue such  very  general  words  as  these  accordingly.  So  "  re- 
leases "  mean  to  the  time  of  the  submission,  and  have  been  so 

Is)  Armit    v.   Breame,   2   Ltl.   Raym.  P.  C.  411;  Shelling  w.  Farmer,  1  Stra. 

1076;  Booth  ;;.   Garnett,   2   Stra.  1082;  646;  Smith  v.   Jolmson,    15    East,  213; 

Rose  V.  Spark,  Aleyii,  51.  Dunn  v.  Murray,  9  B.  &  C.  780. 

(()  Alder  a.  Savill,  5  Taunt.  454;  Sol-  (iw)  Fox  k.  Smith,  2  WUson,  267.    And 

omons  V.  M'Kinstry,  13  Johns.  27.  an  award  of  costs  generally,  is  understood 

lu)  Knight  V.  Burton,  1  Salk.  75 ;  6  Mod.  to  be  costs  to  be  taxed  by  the  proper  offi- 

231  •  Middleton  v.  Weeks,  Cro.  Jac.  200 ;  cer.    See  Dudley  v.  Nettlefold,  1  Stra.  737. 

VanVive'e  v.  Vanvive'e,    Cro.   Eliz.  177  ;  An  award  that  the  costs  be  paid  iniraedi- 

Webb  0.  Ingram,  Cro.  Jac.  664  ;  Lewis  ately  by  one  party,  means  that  they  are 

V.  Burgess,  5   Gill,   129  ;  Roberts  v.  Ma-  payable  upon  notice  to  such  party  _  Hog- 

riett    2  Saund.   188  ;  Cable  v.  Rogers,  3  gins  v.  Gordon,  3  Q.  B.  466 ;  Wright  v. 

Bulstr  311  ;  Ward  v.  Unconi,  Cro.  Car.  .^mith,  19  Vt.  110  ;  Safford  v.  Stevens,  2 

216;    Bussfield   v.   Bussfield,    Cro.   Jac.  Wend.    158;   Barnes   v.   Parker,   8  Met. 

5JJ  134.     In  Morrison  v.  Buchanans,  32  Vt. 

I'v)  Ravee  v    Farmer,   4   T.   R.  146 ;  289,  AcM,  that  an  arbitrator  has  no  poweif 

GoliMitly  i.-.  Jellicoe,  id.  147,  n. ;  Tliori>e  to  award  costs  of  arbitration,  except  when 

V.  Cooper,  5  Bing.  129  ;  Seddon  v.  Tulop,  it  is  expressly  given  him  by  the  submxs- 

6  T.  R.  607  ;  Martin  v.  Thornton,  4  Esp.  Bion. 
180     But  see  Jones  v.  Bennett,  1  Bro. 
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construed  even  when  the  words  used  were  "  of  all  claims  to 
the  time  of  the  award  ;  "  for  the  arbitrators  had  no  authority  to 
go  beyond  this  limit,  (x)  And  if  by  an  award  money  is  to  be 
paid  in  satisfaction  of  a  debt,  this  implies  an  award  of  a  release 
on  the  other  side,  and  makes  this  a  condition  to  the  pay- 
ment, (y) 

There  is  no  especial  form  of  an  award  necessary  in  this  coun- 
try, (z)  If  the  submission  requires  that  it  should  be  sealed,  it 
must  be  so.  (a)  And  if  the  submission  was  made  under  a 
statute,  or  under  a  rule  of  court,  the  requirements  of  the  statute 
or  the  rules  should  be  followed.  But  even  here  mere  formal  in- 
accuracies would  seldom  be  permitted  to  vitiate  the  award.  If 
the  submission  contains  other  directions  or  conditions,  as  that 
it  should  be  delivered  to  the  parties  in  writing,  or  to  each  of  the 
parties,  such  directions  must  be  substantially  followed.  Thus, 
in  the  latter  case,  it  has  been  held,  that  it  is  not  enough  that  a 
copy  be  delivered  to  one  of  the  parties  on  each  side,  but  each 
individual  party  must  have  one.  (6) 


(.1;)  Makins;  v.  Welstrop,  Freem.  462  ; 
White  «.  Holibrd,  Stylos,  170;  Hooper  v. 
I'ierce,  12  Mod.  116;  Scuiire  v.  Grevel!, 
6  filod.  84;  Abrahat  v.  Brandon,  10  Mod. 
201  ;  Herrick  v.  Herrick,  2  Keljle,  431  ; 
Eobinet  v.  Cobb,  3  Lev.  iss  ;  Nicholas  v. 
Chapman,  3  id.  344. 

(?/)  Mawe  V.  Samuel,  2  Eolle,  1  ; 

V.  i'almer,  12  Mod.  234;  Brown  i\  Sav- 
age, Cas.  temp.  Finch,  184. 

(z)  It  may  be  under  seal,  or  in  writing, 
or  oral,  if  there  is  nothing  in  the  submis- 
Bion   to   the  contrary.     Cable  v.  Kngcrs, 

3  Bulstr.  311  ;  Marsh  v.  Packer,  20  Vt. 
198;  Gates  r.  Bromell,  Holt,  82. 

(a)  Stanton  v.  Henry,  11  Johns.  133; 
Rea  V.  Gibijons,  7  S.  &'  R.  204.  And  see 
French  v.  New,  20  Barb.  481. 

(A)  Huntgate  v.  Mease,  Cro.  Eliz.  885. 
iSed  qu(cre.  See  Pratt  v.  Hackett,  6 
Johns.  14.  So,  if  by  the  submission,  the 
award  is  to  be  indorsed  on  tlio  .sriliinission, 
an  award  annexed  to  the  submission  by  a 
wafer,  is  not  vahd.  Montague  v.  Smith, 
13  Mass.  396.     And  in  Wade  «.  Dowling, 

4  Ellis  &  B.  44,  28  Eng.  L.  &  Eq.  104, 
it  was  held,  that  where  tlio  submission  re- 
quired tliat  the  award  should  be  made  by 
more  than  one  arbitrator,  tlie  award  must 
be  tlie  joint  act  of  the  arbitralors,  and  ex- 
ecuted in  the  ju-esenco  of  each  other.     See 


also,  Henderson  v.  Buckley,  14  B.  Mon. 
294.  But  this  seems  too  much  like  for- 
saking the  substance,  and  clinging  to  the 
shadow.  Perhaps  the  fact  proved  in  that 
case,  that  the  arliitrators  by  mistake  an- 
nexed tlie  wrong  paper  to  the  submission, 
■was  the  real  cause  of  the  decision.  If  the 
Bubnrission  require  the  award  to  be  at- 
tested Ijy  witnes.5es,  such  attestation  is 
necessary,  and  the  submission  may  be  re- 
voked at  any  time  before  such  attestation, 
although  the  arbitrators  have  done  all 
their  duty.  Bloomer  v.  Sherman,  5  Paige, 
57.> ;  see  Newman  v.  Labeaume,  9  Mo. 
30. — If  by  the  submission  the  award 
must  be  ready  for  delivery  at  a  day  cer- 
tain, the  award  is  eompletc,  if  it  be  in  fact 
ready  on  that  day,  although  not  delivered, 
and  although  some  accident  sliould  occur, 
by  which  it  should  never  be  delivered  at 
all.  Brown  v.  Vawser,  4  East,  584  ;  and 
see  Henfree  v.  Bromley,  6  East,  309; 
Maearthitr  r.  Campbell,  5  B.  &  Ad.  618. 
In  Brooke  v.  Mitchell,  6  M.  &  W.  473, 
where  an  order  of  reference  required  lliat 
the  arbitrator  should  make  and  publish  his 
award  in  writing,  ready  to  be  deli\ered  to 
the  parties,  or  such  of 'them  as  should  re- 
quire the  same,  on  or  before  a  certain  day, 
it  was  held  that  the  award  was  "  ]mb]i^herl 
and  ready  to   be   deUvered,"  withiu   tue 
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If  an  award  be  relied  on  in  defence,  the  execution  of  the 
submission  by  each  party,  or  the  agreement  and  promise  by 
each,  if  there  was  no  submission  in  writing,  must  of  course  be 
proved,  because  the  promise  of  the  one  party  is  the  consideration 
for  the  promise  of  the  others,  (c) 

An  award  is  so  far  hke  a  judgment  that  an  attorney  has  been 
held  to  have  a  lien  upon  it  for  his  fees  ;  but  it  is  not  the  same 
thing  in  all  respects,  (d) 

It  may  happen,  where  an  award  is  offered  in  defence,  or  as 
the  ground  of  an  action,  that  it  is  open  to  no  objection  what- 
ever for  any  thing  which  it  contains  or  which  it  omits ;  and  yet 
it  may  be  set  aside  for  impropriety  or  irregularity  in  the  con- 
duct of  the  arbitrators,  or  in  the  proceedings  before  them. 
Awards  are  thus  set  aside  if  "  procured  by  corraption  or  un- 
due means,"  as  is  said  in  the  stat.  9  and  10  Wm.  III.  ch.  15, 
which  is  held  as  only  declaratory  of  the  law  as  it  was  before. 
This  rule  rests,  indeed,  on  the  common  principle  that  fraud 
vitiates  and  avoids  every  transaction.  So  too,  it  may  well  be 
set  aside,  if  it  be  apparent  on  its  face  that  the  arbitrator  has 
made  a  material  mistake  of  fact  or  of  law.  (e)  It  must,  how- 
ever, be  a  strong  case  in  which  the  court  would  receive  evidence 
of  a  mistake,  either  in  fact  or  in  law,  which  did  not  appear  in 
the  award,  and  was  not  supposed  to  spring  from,  or  indicate 
corruption,  and  was  not  made  out  to  the  arbitrator's  satisfac- 
tion. (/)     And  while  an   award  obtained  by  fraud  in  either 


meaning  of  the  oi-der,  when  it  was  exe-  v.  Kemp,  Bail  Court,  1855,  32  Eng.  L.  & 
cuted  by  the  arbitrator  in  the  presence  of,  Eq.  147.  See  also,  Collins  v.  Powell,  2 
and  attested  by  witnesses,  and  that  it  T.  R.  756,  that  tliere  is  a  difference  be- 
could  not  be  set  aside,  altliough  the  plain-  tween  money  awarded,  and  money  re- 
tiff  died  on  the  following  day,  and  before  covered  by  a  judgment, 
he  had  notice  that  the  award  was  ready.  (e)  See  Aubert  v.  Maze,  2  B.  &  P.  371  ; 
In  Sellick  v.  Addams,  15  Johns.  197,  it  Pringle  v.  M'Clenachan,  I  Dall.  487  ; 
was  held,  that  where  sworn  copies  of  an  Nance  v.  Thompson,  1  Sneed,  321. 
award  are  delivered  to  the  parties  by  the  (/)  This  subject  was  very  fully  consid- 
arbitrators,  and  received  without  objection,  ered  in  tlie- Boston  Water  Power  Co.  o. 
this  is  a  waiver  of  their  right  to  receive  Gray,  6  Met.  131.  From  the  able  opinion 
the  original  award.  of  Shaw,  C.  J.,  we  quote  tlie  following  ; 

(c)  Antram   v.    Chace,  15   East,  209  ;  "  It  is   clearly  settled  that  an  award   is 

Houghton  V.  Houghton,  37  Me.  72.  prima  facie  binding  upon  the  parties,  and 

(rfl  Ormerod   v.    Tate,    I    Bast,    464;  the  burden  of  proof  is  upon  the  party  who 

Cowell  V.   Betteley,  4  Moore  &   S.  265,  would   avoid  it.     In   general,  arbitrators 

8.  c.  not  as  well  reported  uoon  this  point  in  have  full  power  to  decide  upon  questions 

10  Binf.  432.     But  see  Dunn  v.  West,  li>  of  law  and  fact,  which  directly  or  incident- 

C.  B.  420,  1  Eng.  L.  &  Eq.  325  ;  Brearey  ally  arise  in  considering  and  deciding  the 
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party,  would  undoubtedly  be  set  aside,  it  has  been  held,  that  a 
fraudulent  representation  to  an  arbitrator,  by  means  of  which  an 


questions  embraced  in  the  submission. 
As  iiirident  to  the  decision  of  the  ques- 
tions of  fact,  they  hare  power  to  decitle 
all  questions  as  to  the  admission  and  re- 
jection of  evidence,  as  well  as  the  credit 
due  to  evidence,  and  tlie  inferences  of  fact 
to  be  drawn  from  it.  So,  when  not  lim- 
ited by  the  terms  of  tlie  submission,  they 
liavc  authority  to  decide  questions  of  law, 
necessary  to  the  decision  of  the  matters 
submitted  ;  because  they  are  judges  of  the 
parties' own  choosing.  Their  decision  upon 
matters  of  fact  and  law,  thus  acting  witli- 
in  the  scope  of  their  authority,  is  conclu- 
sive, upon  the  same  principle  that  a  final 
judgment  of  a  court  of  last  resort  is  con- 
elusire;  which  is,  that  the  party  against 
whom  it  is  rendered  can  no  longer  be 
heard  to  question  it.  It  is  within  the  prin- 
ciple of  res  judicata ;  it  is  tbc  Jiiinl  j'tdrf- 
vient  for  that  case,  and  between  those  ]>ar- 
ties.  It  is  amongst  the  rudiments  of  the 
law,  that  a  party  cannot,  when  a  judunient 
is  relied  on  to  support  or  to  bar  an  action, 
avoid  the  effect  of  it  by  proving,  even  if 
he  could  prove  to  perfc  t  demonstration, 
that  there  was  a  mistake  of  the  facts  or  of 
the  law.  But  this  general  rule  is  to  be  taken 
with  some  exceptions  and  limitations,  aris- 
ing either  from  the  submission,  nr  from 
the  award  itself,  or  from  matter  distinct 
fi'om  cither.  If  the  submission  he  of  a 
certain  controversy,  expressing  that  it  is 
to  be  decided  conformably  to  the  princi- 
ples of  law,  then  both  parties  proceed  upon 
the  assumption  that  their  ease  is  to  be  de- 
cided by  the  true  rules  of  law,  whii-h  are 
presumed  to  be  known  to  the  arbitratDrs, 
who  are  then  only  to  inquire  into  the  facts, 
and  apply  the  rules  of  law  to  them,  and 
decide  accordingly.  Then  if  it  ajjpcars  by 
the  award,  to  a  court  of  competent  juris- 
diction, that  tjio  arbitrators  have  decided 
contrary  to  law,  of  ^vllich  the  judgment  of 
each  a  court,  when  the  parties  lia\'c  not 
submitted  to  another  tribunal,  is  the  stand- 
ard, the  necessary  conclusion  is,  that  the 
arbitrators  have  mistaken  the  law,  which 
they  were  presumed  to  undcrsta?id  ;  the 
decision  is  not  within  the  scope  of  their 
authority,  as  determined  by  the  submis- 
sion, and  is  for  that  reason  void.  But 
when  the  parties  have  expressly,  or  by 
reasonable  implication,  submitted  the  ques- 
tions of  law,  as  well  as  the  questions  of 
fact,  arising  out  of  the  matter  of  contro- 
versy, the  decision  of  the  arbitrators  on 


both  subjects  is  final.  It  is  upon  the  prin- 
ciple of  res  judicata,  on  the  ground  that 
the  matter  has  been  adjudged  by  a  tribu- 
nal which  the  parties  have  agreed  to  make 
final,  and  n  tribunal  of  last  resort  for 
that  controversy  ;  and  therefore  it  would 
be  as  contrary  to  principle,  for  a  court  of 
law  or  ec[uity  forejudge  the  same  question, 
as  for  an  inferior  court  to  rejudge  the  de- 
cision of  a  suporioi',  or  for  one  court  to 
overrule  the  judgment  of  anothci',  where 
the  law  has  not  given  an  appellate  juris- 
diction, or  a  revising  power  acting  directly 
upon  the  judgment  allcL^cd  to  be  errone- 
ous.—  It  has  sometimes  been  made  a 
question  whether  the  court  will  not  set 
aside  an  a  ward,  on  the  ground  of  mistake 
of  the  law,  when  the  arbitrator  is  not  a 
professional  man,  and  decline  inquiry  into 
such  mistake,  when  he  was  understood, 
from  his  profession,  to  be  well  ac([uainted 
with  the  law.  Some  of  the  earlier  cases 
may  have  countenanced  this  di>tinctiou. 
But  the  probability  is,  that  this  distinction 
was  taken  rather  by  way  of  inst.ance  to 
illustrate  the  position,  that  when  the  par- 
ties intended  to  submit  the  questions  of 
law  as  well  as  of  fact,  the  award  should 
be  final,  but  otherwise  not ;  which  wc  take 
to  be  the  true  principle.  But  we  think 
the  mure  modern  cases  adopt  the  princi- 
ple, that  inasinuch  as  a  judicial  decision 
upon  a  question  of  right,  by  whatever 
forum  it  is  made,  must  almost  necessarily 
involve  an  a|)plication  of  certain  rules  of 
law  to  a  jiarticular  statement  of  facts,  and 
as  the  great  purpose  of  a  submission  to 
arbitratifju  usually  is  to  obtain  a  speedy 
determination  of  the  controversy,  a  sub- 
mission to  arbitration  embraces  the  jiower 
to  dcciile  questions  of  law,  unless  that  pre- 
sumjition  is  rebutted  by  some  exception  or 
hinitation  in  the  submission.  \Yc  are  not 
aware  that  there  is  any  thing  contrary  to 
the  policy  of  the  law  in  permitting  parties 
thn-^  to  substitute  a  domestic  forum  for  the 
courts  (jf  law,  for  any  good  reason  satis- 
factory to  themselves  ;  and  having  done 
so,  there  is  no  hardship  in  holding  them 
bound  by  the  result.  Vulcnli  iionjit  inju- 
ria. On  the  contrary,  there  are  obvious 
eases  in  which  it  is  highly  beneficial. 
There  are  many  cases  where  the  parties 
have  an  election  of  forum  ;  sometimes  it 
is  allowed  to  the  plaintiff,  and  sometimes 
to  the  defendant.  It  may  depenil  upon 
the  amount  or  the  natuie  of  the  eontro- 
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award  was  obtained,  will  not  be  the  ground  of  an  action  by  the 
injured  party,  (g) 

It  has  been  permitted  to  the  arbitrators  to  state  a  mistake  of 
fact,  which  they  afterwards  discovered ;  but  it  would  seem  that 
the  court  cannot  then  rectify  the  award,  or  do  any  thing  but 
set  it  aside  if  the  en-or  be  material,  or,  perhaps,  in  some  cases, 
refer  the  case  back  again  to  the  arbitrators.  (A) 


versy,  or  the  poi-sonal  relations  of  one  or 
other  of  the  parties.  As  familiar  instan- 
ces in  our  own  practice,  one  may  elect  to 
proceed  in  the  courts  of  the  United  States, 
or  in  a  State  court ;  at  law  or  in  equity ; 
in  a  higher  or  lower  court.  In  either  case, 
a  judgment  in  one  is,  in  general,  conclu- 
sive against  proceeding  in  another.  A 
very  common  instance  of  making  a  judg- 
ment conclusive  by  consent,  is  where  a 
party  agrees  in  consideration  of  delay,  or 
some  advantage  to  himself,  to  make  the 
judgment  of  the  court  of  common  pleas 
conclu.sive,  where,  but  for  such  consent, 
he  would  have  a  right  to  the  judgment  of 
the  higher  court.  But  where  the  whole 
matter  of  law  and  fact  is  submitted,  it  may 
be  open  for  the  court  to  inquire  into  a 
mistake  of  law,  arising  from  matter  appar- 
ent on  the  award  itself;  as  where  the  ar- 
bitrator has,  in  his  award,  raised  the  ques- 
tion of  law,  and  made  his  award  in  the 
alternative,  without  expressing  his  own 
opinion  ;  or,  what  is  perhaps  more  com- 
mon, where  the  arbitrator  expresses  his 
opinion,  and  conformably  to  that  opinion, 
finds  in  favor  of  one  of  the  parties  ;  but 
if  the  law  is  otherwise,  in  the  case  stated, 
then  his  award  is  to  be  tor  the  other  party. 
In  such  case,  there  is  no  doubt  the  court 
will  consider  the  award  conclusive  as  to 
the  fact,  and  decide  the  question  of  law 
thus  presented.  Another  ease,  somewhat 
analogous,  is  where  it  is  manifest,  upon 
the  award  itself,  that  the  arbitrator  in- 
tended to  decide  according  to  law,  but  has 
mistaken  the  law.  Then  it  is  set  aside, 
because  it  is  manifest  that  the  result  does 
not  conform  to  the  real  judgment  of  the 
arbitrator.  For  then,  whatever  his  author- 
ity was  to  decide  the  questions  of  law,  if 
controverted,  according  to  his  o\vn  judg- 
ment, the  case  supposes  that  he  intended 
to  decide  as  a  court  of  law  would  decide ; 
and  therefore,  if  such  decision  would  be 
otherwise,  it  follows  that  he  intended  to 
decide  the  other  way."  And  see  Burchell 
V.  Marsh,  17  How.  344.  In  this  case 
Mr.  Justice  Grier  said :  "  Arbitrators  are 


judges  chosen  by  the  parties  to  decide  the 
matters  submitted  to  them,  finally  and 
without  appeal.  As  a  mode  of  settling 
disputes,  it  should  receive  every  encour- 
agement from  courts  of  equity.  If  the 
award  is  within  the  submission,  and  con- 
tains the  honest  decision  of  the  arbitra- 
tors, after  a  full  and  fair  hearing  of  the 
parties,  a  court  of  equity  will  not  set  it 
aside  for  error,  either  in  law  or  fact.  A 
contrary  course  would  be  a  substitution  of 
the  judgment  of  the  chancellor  in  place  of 
the  judges  chosen  by  the  parlies,  and 
would  make  an  award  the  commence- 
ment, not  the  end,  of  litigation."  See 
also,  Jones  v.  Boston  Mill  Corporation,  6 
Pick,  148  ;  Fuller  v.  Fcnwick,  3  C.  B. 
70.5  ;  FavicU  v.  Eastern  Counties  Railway 
Co.  2  Bxch.  344  ;  Kent  v.  Elstob,  3  East, 
18 ;  Kleine  v.  Katara,  2  GaUis.  61  ;  Green 
ough  V.  Kolfe,  4  N.  H.  357  ;  Johns  v.  Ste- 
vens, 3  Vt.  308  ;  Bliss  v.  Robins,  6  id 
529  ;  Root  V.  Rcnwick,  15  111.  461 
Wohlenbcrg  v.  Lageman,  6  Taunt.  254 : 
Frentice  v.  Reed,  1  Taunt.  152  ;  In  ri 
Badger,  2  B.  &  Aid.  691 ;  Bouttiher  v 
Thick,  1  Dowl.  &K.  366  ;  Richardson  v 
Nour.se,  3  B.  &  Aid.  237  ;  Delver  v. 
Barnes,  1  Taunt.  48  ;  Cramp  v.  Symons, 
1  Ring.  104  ;  Anonymous,  1  Chitt'y,  674. 

((/)  Blagrave  u.  Bristol  Waterworks  Co. 
1  li.  &  N.  369. 

(A)  As  to  the  effect  of  a  mistake  in  fact, 
see  an  elaborate  review  of  the  authorities 
by  Ch.  Kent,  in  Underbill  v.  Van  Cort- 
landt,  2  Johns.  Ch.  339.  So  also.  The 
Boston  Water  Bower  Co.  u.  Gray,  6  Met. 
131,  cited  supra,  where  Shaw,  C.  J.,  said: 
"Another  ground  for  setting  aside  the 
awai-d  is  a  mistake  of  fact,  apparent  upon 
the  award  itself;  and  this  is  held  to  inval- 
idate the  award,  upon  tlie  principle  stated 
in  the  preceding  proposition,  that  the 
award  does  not  conform  to  the  judgment 
of  the  arbitrators,  and  the  mistake,  appar- 
ent in  some  material  and  important  par- 
ticular, shows  that  the  result  is  not  the 
true  judgment  of  the  arbitrators.  The 
mistake,  therefore,  must  be  of  such  a  na- 
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If  the  submission  authorize  the  arbitrators  to  refer  questions 
of  law  to  the  court,  this  may  be  done ;  otherwise,  such  refer- 
ence would,  in  general,  either  be  itself  declared  void,  or  would 
have  the  effect  of  avoiding  the  award,  because  it  prevented  it 
from  being  certain,  or  final  and  conclusive,  (i)  The  arbitrators, 
by  a  general  submission,  are  required  to  determine  the  law 
and  only  a  decided  and  important  mistake  could  be  shown 
and  have  the  effect  of  defeating  the  award ;  it  has  been  said, 
that  only  a  mistake  amounting  to  a  perverse  misconstruction 


ture,  so  affecting  the  principles  upon 
which  the  award  is  based,  that  if  it  had 
been  seasonably  known  and  disclosed  to 
the  arbitrators,  if  the  truth  had  been  i;nown 
and  understood  by  them,  they  would  prob- 
ably have  come  to  a  different  result.  A 
familiar  instance  of  tliis  class  of  mistakes, 
is  an  obvious  error  in  computation,  by 
which  the  apparent  result,  in  sums  or 
times,  or  other  things  of  like  kind,  is 
manifestly  erroneous.  In  such  case  it  is 
clear  that  the  result  stated  is  not  that  in- 
tended ;  it  does  not  express  the  real  judg- 
ment of  the  arbitrators.  The  class  of 
cases  in  whiclt  the  court  will  set  aside  an 
award,  upon  matter  not  arising  out  of  the 
submission  or  award,  is,  where  there  is 
some  corruption,  partiality,  or  misconduct 
on  the  part  of  the  arbitrators,  or  some 
fraud  or  imposition  on  the  part  of  tlie  par- 
ty attempting  to  set  up  the  award,  by 
means  of  wliicli  the  arbitrators  were  de- 
ceivedor  misled.  In  neither  of  these  cases 
is  the  result  the  deliberate  and  fair  judg- 
ment of  the  judges  chosen  by  the  p.arties ; 
the  former  is  the  result  of  prejudice  unin- 
fluenced by  law  and  fact ;  the  latter  may 
be  a  true  judgment,  but  upon  a  case  false- 
ly imposed  on  them  by  the  fraud  of  a 
party.  Under  this  class  of  cases,  where 
the  award  may  be  sot  aside,  upon  mfitter 
not  arising  out  of  the  submission  or  award, 
another  was  stated  at  the  trial ;  that  is, 
where  the  arbitrators  make  a  mistake  in 
matter  of  fact  by  wliieh  tlicy  are  led  to  a 
false  result.  Tliis  would  not  extend  to  a 
case  where  the  arbitrators  come  to  a  con- 
clusion of  fact  erroneously,  upon  evidence 
submitted  to  and  considered  by  them,  al- 
though the  party  impeaching  the  award 
should  propose  to  demonstrate  that  the 
inference  was  wrong.  Tins  would  be  the 
result  of  reasoning  and  judgment,  upon 
facts  and  circumstances  known  and  under- 
stood ;  cherefni-e  a  result  which,  noon  the 


principles  stated,  must  be  deemed  conclu- 
sive. But  the  mistake  must  be  of  some 
fact,  inadvertently  assumed  and  believed, 
wdiieh  can  now  bo  shown  not  to  h.avebeen 
so  assumed ;  and  the  principal  illustration 
was  that  of  using  a  false  weight  or  meas- 
ure, believing  it  to  be  con'cct.  Suppose, 
a,s  a  further  illustration,  that  a  compass 
had  been  used  to  ascertain  the  bearings  of 
points,  and  it  should  be  afterwards  found, 
that  by  accident,  or  the  fraud  of  a  ]jarty, 
a  magnet  had  been  so  placed  as  to  disturb 
the  action  of  the  needle,  and  this  wholly 
unknown  to  the  arbitrators  ;  it  is  not  a 
fact,  or  the  inference  of  a  fact,  upon  which 
any  judgment  or  skill  had  been  exercised, 
but  a  pure  mistake,  by  which  their  judg- 
ment, as  well  as  the  needle,  had  been 
swerved  from  the  true  direction,  which  it 
would  have  taken  had  it  followed  the  true 
law  understood  to  govern  it.  One  tost  of 
such  a  mistake  is,  that  it  is  of  such  a  kind, 
and  so  obvious,  that  when  brought  to  the 
notice  of  the  arbitrators,  it  would  induce 
them  to  alter  the  result  to  which  they  had 
come  in  the  particular  specified.  It  is  not 
to  be  understood  that  such  mistake  can  be 
proved  only  by  the  testimony  or  by  the 
admission  of  the  arbitrators.  They  may, 
from  various  causes,  be  unable  to  testify, 
or  may  not  be  able  to  recollect  the  facts 
and  circumstances  sufhciently.  It  is  not, 
therefore,  as  matter  of  law,  confined  to  a 
case  of  mistake  admitted  or  proved  by 
the  arbitrators ;  but  it  must  be  of  a  fact 
upon  which  the  judgment  of  the  arbi- 
trators has  not  passed  as  a,  part  of  their 
judicial  investigation,  and  one  of  such  a 
nature,  and  so  proved,  as  to  lead  to  a 
reasonable  belief  that  they  were  misled 
and  deceived  by  it,  and  that  If  they  had 
known  the  tmth,  they  would  hare  coma 
to  a  different  result." 

(i)  Sutton  V.  Horn,  7.  S.  &  R.  228. 
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of  the  law,  would  have  this  effect ;  certainly  a  very  great  power 
is  given  to  arbitrators  in  this  respect,  and  it  has  even  been 
expressly  declared,  that  they  have  not  only  all  the  powers  of 
equity  as  well  as  of  law,  but  may  do  what  no  court  could 
do,  in  giving  relief  or  doing  justice,  (j) 

Other  grounds  of  objection  to  an  award,  are  irregularity  of 
proceedings.  Thus,  a  want  of  notice  to  the  parties  furnishes  a 
ground  of  objection  to  the  award,  (k)     And  for  this  purpose 


( /)  The  power  of  arbitrators  to  disre- 
gard strict  principles  of  law,  and  to  decide 
upon  principles  of  equity  and  good  con- 
science, was  warmly  claimed  by  Stori/,  J., 
in  Kleine  i;.  Catara,  2  Gallis."61  :  "Un- 
der a  general  submission,"  said  he,  "  the 
arbitrators  have  rightfully  a  power  to  de- 
cide on  the  law  and  tiie  fact;  and  an 
eiTOr  in  either  respect  ought  not  to  be  the 
subject  of  complaint  by  either  party,  for  it 
is  their  own  choice  to  be  concluded  by  the 
judgment  of  the  arbitrators.  Besides,  un- 
der such  a  general  submission,  the  reason- 
able rule  seems  to  be,  tliat  the  referees  are 
not  bound  to  award  upon  the  mei-e  dry 
principles  of  law  applicable  to  tlie  case 
before  them.  They  may  decide  upon  prin- 
ciples of  equity  and  good  conscience,  and 
may  make  their  award  ex  ceqiio  et  bono. 
We  hold,  in  this  respect,  the  doctrine  of 
Lord  Talbot  in  the  South  Sea  Company 
V.  Bumbstead,  of  Lord  Thurlow  in  Knox 
V.  Simonds,  of  the  Kin{;'s  Bench  in  Ains- 
lie  V.  Gotf,  and  of  the  Common  Pleas  in 
Delver  v.  Barnes.  If,  therefore,  under  an 
unqualified  submission,  the  referees,  mean- 
ing to  take  upon  themselves  the  whole  re- 
Bponsibility,  and  not  to  refer  it  to  the 
court,  do  decide  differently  from  wjiat  the 
court  would  on  a  point  of  law,  the  award 
ought  not  to  be  set  aside.  If,  however, 
the  referees  mean  to  decide  according  to 
law,  and  mistake,  and  refer  it  to  the  court 
to  review  their  decision  (as  in  all  cases, 
where  they  specially  state  the  principles 
on  which  they  have  acted,  they  are  pre- 
sumed to  do),  in  such  cases  the  court  will 
set  aside  the  award,  for  it  is  not  tlie  award 
which  the  referees  meant  to  make,  and 
they  acted  under  a  mistake.  On  the  other 
hand,  if  knowing  what  the  law  is,  they 
mean  not  to  be  bound  by  it,  but  to  decide, 
what  in  equity  and  good  conscience  ought 
to  be  done  between  the  parties,  their  award 
ought  to  be  supported,  although  the  whole 
proceedings  should  be  apparent  on  the 
face  of  the  award      And  this,  in  our  opin- 

V01-.  n.  i') 


ion,  notwithstanding  some  contrariety,  is 
the  good-sense  to  be  extracted  from  the 
authorities.  In  Morgan  v.  Mather,  Lord 
Loughboronffh  lays  it  down  as  clear,  that  cor- 
ruption, misbehaviour,  or  excess  of  power, 
are  the  only  grounds  for  setting  aside 
awards ;  and  although  in  the  same  case 
Mr.  Commissioner  Wikon  says,  that  ai-bi- 
trators  cannot  award  contrary  to  law,  be- 
cause that  is  beyond  their  power,  for  the 
parties  intend  to  submit  to  them  only  the 
legal  consequences  of  their  transactions 
and  agreements ;  yet  this  reasoning  is 
wliolly  unsatisfactory,  not  only  from  its 
begging  the  question,  but  from  its  being 
in  direct  opposition  to  very  high  author- 
ity. If,  in  the  case  before  the  court,  the 
referees  had  made  a  general  award,  without 
any  specification  of  the  reasons  of  their  de- 
cision, it  would  have  deserved  very  grave 
consideration,  whether  we  could,  by  col- 
lateral evidence,  have  examined  into  the 
existence  of  any  errors  of  law.  We  are 
not  prepared  to  say  that  such  a  course 
would  be  proper,  unless  the  submission 
were  restrained  to  that  eftect,  or  misbe- 
haviour were  justly  imputed  to  the  ref- 
erees. But  here  the  referees  have  ex- 
pressly laid  the  grounds  of  their  decision 
before  us,  and  have  thereby  submitted  it 
for  our  consideration.  This  course  is  not 
much  to  be  commended.  Arbitrators  may 
act  with  perfect  equity  between  the  parties, 
and  yet  may  not  always  give  good  reasons 
for  their  decisions ;  and  a  disclosure  of 
their  reasons  may  often  enable  a  partj'  to 
take  advantage  of  a  slight  mistake  of  law, 
which  may  have  very  little  bearing  on  the 
merits.  A  special  award,  therefore,  is  very 
perilous ;  but  when  it  is  once  before  the 
court,  it  must  stand  or  fall  by  its  intrinsic 
correctness,  tested  by  legal  principles." 

{k'l  Paschal  v.  Terry,  Kelynge,  132  ; 
Rigden  v.  Martin,  6  Harris  &  J.  403 ;  Fal- 
coner V.  Montgomery,  4  Dall.  232  ;  Lutz 
V.  Linthicum,  8  Pet.  178  ;  Peters  v.  New- 
kirk,  6  Cowen,  103  ;   Uivers  v.  Walker,  1 
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it  is  not  necessary  that  the  submission  provide  for  giving  such 
notice,  because  a  right  to  notice  springs  from  the  agreement  to 
submit,  (l)  But  this  rule  is  not  of  universal  application,  for 
there  may  be  cases  where  all  the  facts  have  been  agreed  upon 
and  made  known  to  the  arbitrators,  and  where  the  case  does  not 
depend  upon  the  evidence,  and  no  hearing  is  desired,  and  there- 
fore notice  would  be  unnecessary,  (m) 

Another  instance  of  irregularity  is  the  omission  to  examine 
witnesses,  (n)  or  an  examination  of  them  when  the  parties  were 


Dall.  81  ;  Webber  i-.  Ives,  1  Tyler,  441  ; 
Craig-  V.  Hawkins,  Hardin,  46.  In  Crowell 
V.  Davis,  12  Met.  -203,  C.  &  D.  aurced  to 
submit  all  disputed  claims  between  them 
to  the  ilnal  award  of  B.,  and  to  aliide  by 
his  dceision  ;  and  that  if  B.  should  decline 
to  act  alone  as  referee,  heniii:lit  select  one 
or  two  other  referees  to  act  witli  him  ; 
and  that  if  he  should  decline  altogether, 
the  matter  should  be  referred  to  such  per- 
son or  persons  as  he  should  select.  B.  de- 
clined to  act,  and  appointed  G.,  H.,  and  I. 
as  referees,  on  the  2.3d  of  Mai-ch,  of  wliioh 
appointment  C.  and  D.  had  immediate 
notice,  and  G.,  as  chairman  of  said  re- 
ferees, called  on  D.,  and  informed  him 
that  the  referees  had  agreed  to  liear  the 
parties  in  tlio  afternoon  of  that  day.  D. 
told  G.  that  ho  could  not  attend  to  the 
business  on  that  day;  and  G.  tokl  D. 
that  H.  and  I.  couUl  not  attend  at  any 
other  time,  and  tliat  other  referees  would 
have  to  bo  appointed  in  their  place,  to 
which  D.  made  no  oly'cction  or  reply.  On 
tlie  next  day,  G.  gave  notice  to  I),  that 
the  hearing  would  Ije  on  the  27th  of  Marcli, 
at  a  certain  place.  On  the  said  27th  of 
March  H.  and  I.  were  not  present  at  tlio 
appointed  place,  and  B.,  at  the  request  of 
C!.  &  (1  ,  ap|)(jintcd  K.  and  L.  as  referees 
in  their  stead.  G.,  K.,  and  L.  ihcreupun 
proceeded  to  hear  C,  in  the  absence  of  D., 
and  made  an  award  in  O.'s  f.ivor.  Held, 
that  D.  was  not  bound  liy  tlio  award  And 
see  Peterson  r.  Ayiv,  17  0.  B.  724,  2.) 
Eng.  L.  &  Eq.  325;  Oswald  v.  Gray, 
Bail  Court,  IR.'iS,  29  Eng-.  L.  &  Eq.  85. 

(l)  Elmendorf  I'.  H.nris,  23  \Vi_iid.628; 
Tetci-s  V.  Ncwkirk,  6  Cowen,  103. 

(m)  Miller  v.  Kennedy,  3  Rand.  2. 
Notice  to  sureties  on  the  submission  bond 
is  not  necessary.  Farmer  i'.  Stewart,  2 
N.  H.  97.  In  Ranney  v.  Edwards,  17 
Conn.  309,  A  and  B  having  uu.settled 
accounts  between  tliem,  submitted  such 
flcco'ints  to  the  arbitrament  of  C  and  D  ; 


and  in  case  they  should  not  agree,  they 
were  authorized  to  select  a  third  person, 
who,  either  individually,  or  in  conjunction 
with  the  other  two,  should  determine  the 
cause.  C  and  D,  after  hearing  the  par- 
tics,  and  examining  their  books  and  ac- 
counts, wore  unable  to  agree  upon  a  part 
of  the  matter  in  controversy ;  and  there- 
upon they  selected  E  as  a  third  person  to 
act  witli  them  in  making  the  award.  C 
and  D  then  stated  to  E  the  claims,  ac- 
counts, and  evidence  of  the  parties,  rela- 
tive to  the  matters  about  which  they  dis- 
agreed ;  after  which  C,  D,  and  E  made 
their  award  in  favor  of  B.  A  and  B  had 
no  notice  of  the  appointment  of  E,  until 
after  the  publication  of  the  award ;  nor 
had  they,  or  eitlier  of  them,  any  hearing 
before  tlie  arbitrators,  after  such  appoint- 
ment ;  but  C  and  D  in  omitting  to  give 
such  notice,  and  in  making  their  state" 
nient  to  E,  acted  under  a  sense  of  duty, 
and  were  not  guilty  of  any  fraud,  conceal- 
ment, or  partiality.  On  a  bill  in  chan- 
cery, brought  Ijy  A  against  B,  to  have 
the  award  set  aside,  it  was  held,  Church, 
J.,  dissenting,  that  no  sufficient  cause  was 
shown  for  .such  an  interference,  and  the 
bill  was  dismissed.  And  semble  that  where 
the  submission  is  to  two  arbitrators,  with 
power,  in  case  of  disagreement,  to  select 
a  third  person  to  act  conjointly  with  them, 
the  necessity  of  a  rehearing,  iu  the  absence 
of  any  express  request  by  one  or  both  of 
the  parties,  is  a  matter  resting  in  the 
sound  discretion  of  the  arbitrators  ;  but  if 
sucii  request  be  made,  it  is  their  duty  to 
comply  with  it.  See  further,  Kigden  u. 
Jlartii'i,  6  Harris  &  J.  406;  Emory  v. 
Owings,  7  Gill,  488;  Bullitt  v.  Mnsgrave, 
3  Gili,  31 ;  Cobb  v.  Wood,  32  Me.'  455  ; 
McKiiinoy  v.  Page,  id.  513.  And  the 
right  to  notice  may  be  waived.  Graham 
V.  Graham,  9  Barr,  254. 

(n)  This  seems  not  to  be  necessary,  m 
cases  where  the  value  of  property  merely 
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not  present,  and  their  absence  was  for  good  cause ;  (o)  but  the 
examination  of  witnesses  without  putting  them  under  oath  or 
affirmation  will  not  set  aside  an  award,  if  the  parties  were  pres- 
ent and  made  no  objection,  {p)  A  concealment  by  either  of  the 
parties  of  material  circumstances,  would  avoid  an  award,  for 
this  would  be  fraud.  So  if  the  arbitrators,  in  case  of  disagreement, 
were  authorized  to  choose  an  umpire,  but  drew  lots  which  of 
them  should  choose  him.  {q)  But  it  was  in  one  case  held 
enough  that  each  arbitrator  named  an  umpire,  and  lots  were 
drawn  to  decide  which  of  these  two  should  be  taken,  because  it 
might  be  considered  that  both  of  these  men  were  agreed  upon,  (r) 
And  if  an  umpire  be  appointed  by  lot,  or  otherwise  irregularly, 
if  the  parties  agree  to  the  appointment,  and  confirm  it  express- 
ly, or  impliedly  by  attending  before  him,  with  a  full  Itnowledge 
of  the  manner  of  the  appointment,  this,  it  seems,  covers  the  ir- 
regularity, (s)  K  a  reference  be  to  three  arbitrators,  the  award 
of  two,  without  consulting  the  third,  although  he  be  absent, 
has  no  force,  {t) 


2.   Of  an  Agreement  to  submit  Questions  to  Akbitbation. 

Both  in  this  country  and  in  England,  it  has  long  been  consid- 
ered, that  the  pai-ties  to  a  contract  are  not  bound  by  an  agree- 
ment, whether  in  or  out  of  the  contract,  to  refer  questions  under 
the  same  to  arbitration,  because  they  cannot  oust  the  courts,  of 
their  jurisdiction,  by  any  agreement  that  these  claims  shaU  be 


is  to  be  determined.      Eads  v.  Williams,  (s)  Taylor  v.  Backhouse,  Bail  Court,  2 

4  De  G.,  M.  &  G.,  674,  31   Eng.  L.  &  Eng.  L.  &Eq.  1S4;  Tunno  v.  Bird,  a  B. 

Eq.  203.  &  Ad.  488.     The  acquiescence  in  such  a 

(o)  So  an  examination  of  the  books  of  mode   of  appointment,   will   not   bind  a 

one  party  in  the  absence  of,  and  without  party,   however,  unless    made   with    full 

notice   to   the   other  party,   and   without  knowledge   of   all  the  facts.      Wells   v. 

proof  of  the    correctness,  of  the   entries  Cooke,  2  B.  &  Aid.  218;  In  re  Jamieson, 

therein,  will  vitiate  the  award.     Emery  v.  4  A.  &  E.  945  ;  Jii  re  Greenwood,  9  A.  & 

Owinps,  7  Gill,  488.     See  also,  Knowlton  E.  699  ;  In  re  Hodson,  7  Dowl.  569.    The 

V.  Nickles,  29  Barb.  465.  case  of  Ford  "v.  Jones,  3  B.  &  Ad.  248, 

(p)  Biggs  V.  Hansen,  16  C.  B.  562.  holding  that  tlie  appointment  of  umpire  by 

{q)  Harris  v.  Mitchel,  2  Vern.  485.  lot,  even  by  consent  of  parties,  is  bad,  is 

(r)  Neale  v.  Ledger,  16  East,  51.     But  probably  not  law  ;  consensus  tollit  eirorem. 

see  contra,  In  re  Casell,  9  B.  &  C.  624  ;  See  Christman  v.  Moran,  9  Barr,  487. 

Tunno  v.  Bird,  5  B.  &  Ad.  488;    James  (t)  In  re  Beck  &  Jackson,  1  C.  B.  N.  8. 

V.  Attwood,  7  Scott,  841  ;  Eord  v.  Jones,  695.     See  also,  Wade  v.  Dowling,  4  Ellis 

3  B.  &  Ad.  248.  &  B.  44. 
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submitted  to  arbitration,  (m)  Such  a  clause  has  been  held  to 
have  no  effect,  although  the  matters  in  controversy  have  been 
referred  to  arbitrators  and  are  still  pending  at  the  time  of  action 
brought,  (w)  So,  courts  of  equity  have  refused  to  enforce  a  biU 
for  the  specific  performance  of  an  agreement  to  refer  to  arbitra- 
tion, or  to  compel  a  party  to  appoint  an  arbitrator  under  such 
an  arrangement,  (w)  In  one  case  where  an  action  was  refeiTcd  to 
arbitration  by  consent,  the  court  refused  to  order  the  arbitrators 
to  proceed,  (x)  But  in  England,  the  principles  upon  which 
these  rules  rest,  have  recently  been  much  questioned  ;  (y)  and  it 


(«)  Kill  V  HoUister,  1  Wilson,  129; 
Tliompson  u.  Charnock,  8  T.  R.  139; 
Goldstone  v.  Osborn,  2  C:ir.  &  P.  550; 
Mitchell  V.  Harris,  2  Ves.  129  ;  Wellington 
V.  Mackintosh,  2  Atk.  5G9;  Nichols  v. 
Chalie,  14  Vcs.  265;  Robinson  v.  Georges 
Ins.  Co.  17  Maine,  131  ;  Hill  i:  More,  40 
Maine,  515;  Allegro  v.  Marvlanil  Ins. 
Co.  6  Harris  &  J.  408;  Gray  v.  Wilson, 
4  Watts,  39;  Conteo  v  Dawson,  2  Bland, 
264  ;  Randel  v.  Chesapeake  &  Delaware 
Canal  Co.  1  Harring.  Del.  233  ;  Horton 
V.  ytanley,  1  Miles,  418;  Stone  r.  Dennis, 
3  Porter,  231  ;  Haggart  u.  Morgan,  4 
Sandf.  198,  1  Seld.  422. 

(i')  H.arris  v.  Reynolds,  7  Q.  B.  71. 

[w)  Wellington  v.  Mackintosh,  2  Atk. 
569  ;  Street  v.  Rigby,  6  Ves.  815  ;  Milnes 
i;.  Gery,  14id.  400;  Blnndell  r.  Brettargh, 
17  id./232  ;  Gourlay  v.  Duke  of  Somerset, 
19  id.  429  ;  Wilks  y.  Davis,  3  Meriv.  507  ; 
Agar  V.  Macklew,  2  Simons  &  S.  418; 
Mexborougli  c.  Bower,  7  Beav.  127  ; 
Copper  V.  Wells,  Saxton,  10 ;  Tolxy 
V.  County  of  Bristol,  3  Story,  800. 
In  Half  hed  v.  Jenning,  2  Dickens,  702, 
mm.  Halfhide  u.  Fenning,  2  Bro.  Ch. 
336,  a  bill  was  brought  by  one  partner 
against  another  and  the  representative  of 
a  deceased  partner,  for  an  account  and  for 
a  production  and  a  discovery.  The  de- 
fendants pleaded,  that  there  was  a  clause 
in  the  articles  that  no  bill  or  suit  shonld 
be  lirought  respi;cting  the  partnership,  un- 
til the  matter  sliould  have  been  referred  to 
arbitration  and  the  arbitrator  should  have 
made  his  award,  and  the  plea  was  sus- 
tained. This  case  has  generally  been 
considered  to  liave  been  incorrectly  de- 
cided, but  it  apjiears  to  us  not  to  be  op- 
po.sed  to  the  authorities  above  cited,  .and 
it  is  sustained  liy  Lord  Chancellor  Siigden, 
in  Dimsdale  o.  Robertson,  2  Jones  &  La 
Touclie,  5H.     In  tin's  case,  a  submission 


had  been  entered  into  by  the  parties,  the 
arbitrators  were  designated,  and  their  pow- 
ers and  duties  fully  pointed  out.  But  be- 
fore they  had  taken  any  proceedings,  the 
plaintiflf  filed  his  bill,  alleging  tliat  the  ar- 
bitrators could  not  do  him  justice  under 
the  powers  conferred  u])on  them.  It  is 
provided  in  ICngland  and  Ireland  by  stat- 
ute, that  after  the  arbitrators  are  appointed 
in  ])ursuance  of  any  submission  to  refer- 
enic,  containing  an  agreement  that  such 
submission  shall  be  made  a  rule  of  court, 
etc.,  tiiat  the  submission  cannot  be  re- 
voked by  either  party  without  leave  of 
court.  The  chancellor  held,  that  the  bill 
would  not  lie  in  this  case,  .-ind  the  whole 
subject  of  the  power  of  a  court  of  equity 
in  the  premises  was  considered  at  length, 
and  the  case  of  Halfhide  o.  Penning  was 
considered  as  correctly  decided. 

(x)   Crawshav  v.  Collins,  1  Swanst.  40. 

(i/i  In  Scott  i).  Avery,  5  H.L.  Cus.  811, 
36  Eng.  L.  &  Eq.  1,  13,  Cresswell,  J.,  Sfiid  : 
"  The  whole  of  the  doctrine  as  to  ousting 
the  jurisdiction  of  the  courts,  appears  to 
liave  been  based  upon  the  passage  quoted 
liy  Parke,  B.,  in  8  Exch.  494,  from  Co. 
Litt.  5'36  :  '  If  a  man  makes  a  lease  for 
life,  and  by  deed  grants,  that  if  any  waste 
or  destiuction  be  done,  it  shall  be  re- 
dressed by  neighbors,  and  not  by  suit  or 
plea,  notwithstanding,  an  action  of  waste 
shall  lie,  for  the  place  wasted  cannot  he 
recovered  witliout  plea.'  The  case  is  not 
to  be  found  in  the  Year  Book,  3  Edw.  3, 
referreil  to,  but  is  in  Fitz.  Ah.,  '  Waste,' 
pi.  5  ;  and  the  whole  of  it  is  given  in  Co. 
Litt.  .536.  It  seems,  that  this  decision 
proceeded  on  the  ground  that  the  neigli- 
bors  could  not  redress  the  wrong  done; 
that  it  could  only  be  done  by  plea  ;  there- 
fore, notwithstanding  the  deed,  an  action 
of  waste  would  lie.  There  is  not  a  word 
leading  to  the  supposition,  that  nn  action 
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has  been  held,  that  an  agreement,  that  the  amount  of  damages 
to  be  recovered  in  an  action  at  law  shall  be  first  determined  by 
arbitrators,  is  binding,  and  that  no  action  will  lie  till  such  an 
arbitration  is  had.  (z) 

Even  if  an  agreement  to  refer  a  case  to  arbitration  is  so  far 
invalid  that  it  cannot  be  pleaded  in  bar  to  a  suit,  an  action  for 
damages  will  lie  for  the  breach,  (a) 

In  England,  it  is  now  provided  by  statute,  which  probably 
arose  out  of  the  recent  adjudications,  that  whenever  there  is  an 


would  have  been  maintainable,  if  the 
neighbors  could  have  niven  the  appropri- 
ate redress ;  or  tliat  it  might  not  have  been 
granted  by  deed,  that  if  a  dispute  arose 
about  waste,  neighbors  should  say  whether 
there  had  been  waste  or  not.  But  in  sub- 
sequent cases,  it  has  been  considered  to 
have  established,  that  parties  cannot  by 
agreement  oust  the  jurisdiction  of  the 
courts  of  the  realm."  And  in  Russell  v. 
Pellegrini,  6  Ellis  &  B.  1020,  38  Eng.  L. 
&  Eq.  99,  Lord  Campbell,  C.  J.,  said  : 
"For  some  time  the  courts  had  a  great 
horror  of  arbitrations,  and  doubts  were 
entertained,  whether  a  clause  for  referring 
matters  in  dispute,  introduced  in  an  agree- 
ment, was  not  illegal.  But  I  cannot 
imagine  why  parties  should  not  be  allowed 
to  settle  their  differences  in  the  manner 
which  they  think  most  convenient.  When 
a  cause  of  action  has  arisen,  the  courts 
are  not  to  be  ousted  of  their  jurisdiction  ; 
but  parties  may  come  to  an  agreement 
that  there  shall  be  no  cause  of  action,  un- 
til their  differences  have  been  referred  to 
arbitration." 

[z)  In  Scott  V.  Avery,  8  Exch.  487, 
20  Eng.  L.  &  Eq.  327,  the  policy  con- 
tained the  clause  :  "  that  tlie  sum  to  be 
paid  to  any  suffering  member  for  any  loss 
or  damage,  shall,  in  the  first  instance,  be 
ascertained  and  settled  by  the  committee ; 
and  the  suffering  member,  if  he  agrees  to 
accept  such  sum  in  full  satisfaction  of  his 
claim,  shall  be  entitled  to  demand  and  sue 
for  the  same,  as  soon  as  the  amount  to  be 
paid  has  been  ascertained  and  settled,  and 
not  before,  which  can  only  be  claimed  ac- 
cording to  the  customary  mode  of  pay- 
ment in  use  by  the  society."  The  arbi- 
tration clause  followed  immediately  after 
this,  which  provided,  that  in  case  of  any 
difference  between  the  committee  and  any 
member  relative  to  the  settlement  of  any 
loss  or  damage  or  any  other  matter  relat- 
ing to  th4  insurance,  arbitrators  should  be 


appointed,  etc.,  and  it  was  also  provided, 
that  "the  obtaining  the  decision  of  sucli 
arbitrators  on  the  matters  and  claims  in 
dispute,  is  hereby  declared  to  be  a  condi- 
tion precedent  to  the  right  of  any  member 
to  maintain  any  such  action  or  suit."  The 
defendants'  plea  set  forth,  that  a  difference 
had  arisen  between  tlie  committee  and  the 
insured  relative  to  the  extent  of  the  loss, 
tliat  the  amount  had,  therefore,  never  been 
ascertained,  and  that  the  defendants  were, 
and  always  had  been  ready  and  willing  to 
have  the  same  decided  by  arbitrators,  but 
the  plaintiff  was  not  ready  and  willing  so 
to  do,  and  that  the  loss  had  not  been  set- 
tled or  a>ccrtaincd  by  arbitrators.  On  de- 
murrer, the  Court  of  Exchequer  gave 
jtiJ^ment  for  the  plaintiff.  But  in  the  Ex- 
checiucr  Chamber  the  judgment  was  re- 
versed, on  the  gi'ound,  that  the  provisions 
mentioned  did  not  oust  the  courts  of  their 
jurisdiction,  but  merely  provided  that  the 
amount  sliouhl  be  ascertained  in  a  eertiiiu 
way,  before  the  party  was  at  liberty  to 
sue:  and  tliat  this  was  in  the  nature  of  a 
condition  precedent.  Averv  v.  Scott,  8 
Exch.  497,  20  Eng.  L.  &  Eq.  334.  Tliis 
decision  was  affiimed  in  the  House  of 
Lords,  5  H.  L.  Cas.  811,  36  Eng.  L.  & 
Eq.  1,  Martin,  B.,  Alderson,  B.,  and 
Crompton,  J.,  dissenting.  Lord  Chancel- 
lor Cranworth  stated  the  law,  as  follows  : 
"  If  I  covenant  with  A.  not  to  do  a  par- 
ticular act,  and  it  is  agreed  between  us 
that  any  question  which  might  arise 
should  be  decided  by  an  arbitrator  with- 
out bringing  an  action,  then  a  plea  to 
that  effect  would  be  no  bar  to  an  action  ; 
but  if  we  agreed  that  J.  S.  was  to  award 
the  amount  of  damages  to  be  recoverable 
at  law,  then,  if  such  arbitration  did  not 
take  place,  no  action  could  be  brought." 

(a)  Livingstone  v.  Ralli,  5  Ellis  &  B. 
132,  30  Eng.  L.  &  Eq.  279.  This  doc- 
trine was  doubted  in  Tattersall  v.  Groote, 
2B.  &P.  131. 
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agreement  in  any  WTitten  instrument,  to  refer  a  cause  to  arbitra- 
tion, and  a  suit  is  brought,  the  court  may  grant  a  rule  to  stay 
proceedings  at  the  request  of  the  defendants,  (b) 

In  this  country,  it  has  been  held,  that  if  the  insurance  com- 
pany talces  possession  of  the  vessel  and  proceeds  to  repair  her, 
with  the  view  thus  to  make  good  the  loss,  this  amounts  to  a 
waiver  of  the  submission  to  arbitration,  (c) 

3.   Op  the  Revocation  of  a  Subjiission  to  Ariutbatoks. 

It  is  an  ancient  and  well-established  rale,  that  either  party 
may  revoke  his  submission  at  any  time  before  the  award  is 
made  ;  and  by  this  revocation  render  the  submission  wholly  in- 
effectual, and  of  course  take  from  the  arbitrators  all  power  of 
making  a  binding  award,  (d)  The  precise  point  of  time  when 
this  power  of  revocation  ceases,  may  not  be  distinctly  deter- 
mined. But  the  reason  of  the  case,  and  some  of  the  authorities 
cited  in  the  note  to  the  preceding  remarks  (note  d),  lead  to  the 
conclusion  that  the  power  exists  until  the  award  is  made. 

In  this  country,  our  courts  have  always  excepted  from  this 
rule,  submissions  made  by  order  or  rule  of  court ;  for  a  kind  of 
jurisdiction  is  held  to  attach  to  the  arbitrators,  and  the  submis- 
sion is  quite  irrevocable,  except  for  such  causes  as  make  it 
necessarily  imperative,  (e)     The  same  exception  is  now  made 

(6)   17  &  18  Vict.  c.   \25,  5   11.     This  sucli  agreement  as  aforesaid,  and  that  the 

statute    provides,    that    "  Whenever    the  defcndiint  was,  at  the  time  of  the  hring- 

parties  to  any  deed  or  instrnment  in  writ-  in;;  of  snch    action    or   suit,    and  still  Is 

ing  to  be  hereafter  made  or  executed,  or  ready  and  willing-  to  join  and  concur  in  all 

any  of  them  shall  ag-rcc  that  any  then  ex-  acts    nci  c>.-.ary   and   proper    for   causing 

isting  or  future  diflfiireiices   lietMccn  tliem  such  matters  so  to  he  decided  by  arbitra- 

or  any  of  them  shall  be  referred  to  arbitra-  tion,  to  make  a   rule  or  order  stavin"'  all 

tion,  and  any  one  or  more  of  the  parties  proceeding's  in  such  action  or  suit  on  such 

so   aLcrecing,   or   any    person    or   persons  terms  as  to  costs  and  otlierwi.-.c  as  to  such 

claiming  through  or  under  him  or  them  court  or  judge  may  seem   fit :  Provided 

shall,  nevertheless,  commence  any  action  always,  that  a)iy  sncli  rule  or  order  may 

at  law  or  suit  in  equity  against  the  other  at  any  time  alt'crwards  bo  dischari;eil,  or 

party  or  parties  or  any  of  them,  or  against  varied  as  justice  may  require."     See  Rus- 

any  person   or  persons  claiming  through  sell  u.  Pellegrini,  6  Ellis  &  B.   1020,  38 

or  under  him  or  them  in  respect  of  tlie  Eng.  L.  &  Eq.  99. 

matters  so  agreed  to  be  referred  or  any  of  (c)  Cobb  v.  New  England  Mut.  IM.  Ins. 
them,  it  shall  bo  lawful  for  the  court  in  Co.  6  Gray,  192,  204. 
which  such  action  or  suit  is  brought  or  a  (d)  Vynior's  ease,  8  Rep.  81 ;  War- 
judge  thereof,  on  application  by  the  de-  burton  v.  Storr,  4  B.  &  C.  103;'  Green 
t'endants  or  any  of  them  after  appearance  v.  Pole,  6  Bing.  443  ;  Marsh  v.  'Paoker, 
and  before  plea  or  answer,  upon  being  20  Vt.  198;  Allen  v.  Watson,  IG  Johns! 
satisfied  that  no  sufticient  reason  exists  205;  Milne  v.  Gmtri.-':,  7  East,  608. 
why  such  matters  cannot  be  or  ought  not  (e)  Preeborn  v.  Donmai\,  3  Halst.  116 ; 
to  be  referred  to  arbitration,  according  to  Horn  v.  Roberts,  1  Ashm.  45 ;  Huston  v. 
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in  England,  certainly  by  the  statute  in  most  cases,  and  perhaps 
by  the  practice  of  courts  in  all.  (/)  In  many  of  our  States, 
the  statutes  authorizing  and  regulating  arbitration,  provide  for 
the  revocation  of  the  submission. 

As  an  agreement  to  submit  is  a  valid  contract,  the  promise 
of  each  party  being  the  consideration  for  the  promise  of  the 
other,  a  revocation  of  the  agreement  or  of  the  submission,  is  a 
breach  of  the  contract,  and  the  olher  party  has  his  damages. 
The  measure  of  damages  would  generally  include  all  the  ex- 
penses the  plaintiff  has  incurred  about  the  submission,  and  all 
that  he  has  lost  by  the  revocation,  in  any  way.  (g) 

If  either  party  exercise  this  power  of  revocation  (for  it  can 
hardly  be  called  a  right),  he  must  give  notice  in  some  way, 
directly  or  indirectly,  to  the  other  party ;  and  untU  such  notice, 
the  revocation  is  inoperative,  (/t) 

The  revocation  may  be  by  parol,  if  the  submission  is  by 
parol;  but  if  the  submission  is  by  deed,  the  revocation  must 
be  by  deed,  (i)  It  may  be  implied  as  well  as  express  ;  and 
would  be  implied  by  any  act  which  made  it  impossible  for  the 
arbitrators  to  proceed.  So  it  was  held,  that  bringing  a  suit  for 
the  claim  submitted,  before  an  award  was  "  conclusively  made," 
operated  a  revocation  of  the  submission.  (_;)  So  the  marriage 
of  a,  feme  sole  works  a  revocation  of  her  submission;  and  it  is 
held,  that  this  is  a  breach  of  an  agreement  to  submit,  on  which 
an  action  may  be  sustained  against  her  and  her  husband,  {k) 
And  the  lunacy  of  a  party  revokes  his  submission,  (l)  And 
the  utter  destruction  of  the  subject-matter  of  the  arbitration 
would  be  equivalent  to  a  revocation,  (m) 

Whether  the  bankruptcy  or  insolvency  of  either,  or  of  both 

Dunwoody,  1  Binn.  42 ;  Pollock  v.  Hall,         (h)  Vivior  v.  Wilde,  2  Brownl.   290, 

4  Pall.  222;  Tyson  v.  Robinson,  3  Led.  8  Eep.  81. 

333;  Suttons  v.   Tyrrell,  10  Vt.  94  ;  In-         (/)  Wilde  v.  Vinor,  1  Brownl.  62  ;  Bar- 

hab   of  Cumberland  v.  Inhab.  of  North  ker  v.  Lees,  2  Keble,  64  ;  Brown  v.  Leav- 

Yarmoutli,  4  Greenl.  459.  itt,  26  Mo.  251 ;  Van  Antwerp  v.  Stewart, 

If)  See  Milne  v.  Gratrix,  and  Green  8  Johns.  125. 
V.  Pole,  cited  in  note  (d)  supra.  (./)  Peter  v-  Craig,  6  Dana,  307. 

(o)   So,  if  a  penalty  for  non-perfonn-         (k)    Charnley  v.   Win.stanlcy,   5   East, 

ance  bo  expressed  in  tlie  articles  of  sub-  266.     See  also,  Suttons  v.  Tyrell,  10  Vt. 

mission,  a  revocation  gives  an  action  for  94 ;  Saccum  v.  Norton,  2  Keble,  8f,5,  3 

the  penalty.     See  cases  cited  in  note   (rf)  Keble,  9  ;  Abbott  v.  Keith,  11  Vt.  528. 
supra,  and  Hawley  v.  Hodge,  7  Vt.  240.  (/)  Suttons  v.  Tyrrell.  10  \  t.  94. 

(?;i)  Id. 
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parties,  would  necessarily  operate  as  a  revocation,  is  not  settlea 
on  authority.  We  should  say,  however,  that  it  had  no  such 
effect,  unless  the  terms  of  the  agreement  to  refer,  or  the  provis- 
ions of  the  law  required  it.  But  the  assignees  acquire  what- 
ever power  of  revocation  the  bankrupt  or  insolvent  possessed, 
and,  generally,  at  least,  no  further  power,  (n) 

The  death  of  either  party  before  the  award  is  made,  vacates 
the  submission,  (o)  unless  that  provides  in  terms  for  the  con- 
tinuance and  procedure  of  the  arbitration,  if  such  an  event 
occurs,  (p)  Although  the  death  of  a  party  certainly  revokes  a 
submission  out  of  court,  it  seems  to  be  held  in  this  country,  that 
a  submission  under  a  rule  of  court  is  not  revoked  or  annulled, 
even  by  the  death  of  a  party,  (g)  So,  the  death  or  refusal  or 
inability  of  an  arbitrator  to  act,  would  annul  a  submission  out 
of  court,  unless  provided  for  in  the  agreement ;  but  not,  we 
think,  one  under  a  rule,  unless  for  especial  reasons,  satisfactory 
to  the  court  which  would  have  the  appointment  of  a  substi- 
tute, (r) 

It  may  be  well  to  add,  that  after  an  award  is  fully  made, 
neither  of  the  parties  without  the  consent  of  the  other,  nor 
either  nor  all  of  the  arbitrators  without  the  consent  of  all  the 
parties,  have  any  further  control  over  it. 

(n)  Marsh  v.  Wood,  9   B.  &  C.  659;  of  a  party  before  the  award  shall  not  annul 

Tayler   v.   Marling,   2   Man.    &   G.    55 ;  a  submission  under  a  rule.     See  Turner 

Snook  V.  Hellyer,  2  Chitty,  43.  v.  Maddox,  3  Gill,  190. 

(o)    Toussaint    v.    Hartop,    7    Taunt.  (r)    In   Price  v.    Tyson,   2    Gill  &  J. 

571  ;  Cooper  v.  Johnson,  2  B.  &  Aid.  394,  475,  one  of  the  arbitrators  appofnted  un- 

1  Chitty,  187.  der  a   rule  of  court,  removed  from  the 

[p)   See  cases  in  preceding  note,  and  State;    and  many  years  having   elapsed 

Tyler  v.  Jones,  3  B.  &  C.  144;  Prior  v.  after  ins  appointment  without  any  award 

Hembrow,  8  M.  &  W.  873 ;    Dowse  v.  being    made,    the    court    reinstated    tlie 

Coxe,  3  Bing.  20,  10  J.  B.  Moore,  272.  cause  on  motion.     We  presume  that  all 

(g)  Preeborn  v.  Denman,  3  Halst.  116  ;  such  questions  would  be  addressed  to  the 

Bacon  v.  Cranson,  15  Pick.  79  ;  Price  o.  discretion  of  the  court,  and  be  within  their 

Tyson,   7  Gill  &  J.  475.     Some  of  our  power. 
statutes  expressly  provide,  that  the  death 
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SECTION    VI. 

OF  A  BBLEASB. 

A  release  is  a  good  defence ;  whether  it  be  made  by  the 
creditor  himself,  or  result  from  the  operation  of  law.  (s)  No 
special  form  of  words  is  necessary,  if  it  declare  with  entire  dis- 
tinctness the  purpose  of  the  creditor  to  discharge  the  debt  and 
the  debtor.  And  if  it  have  necessarily  this  effect,  although  the 
purpose  is  not  declared,  it  will  operate  as  a  release  ;  as  in  case 
of  a  covenant  never  to  sue,  (t)  or  not  to  sue  without  any  limi- 
tation of  time  ;  (u)  whereas,  if  a  covenant  not  to  sue  for  a  cer- 
tain time  be  broken  by  an  action,  the  covenant  is  no  bar,  and 
the  covenantee  has  no  remedy  but  on  the  covenant,  (u)  By  some 
courts  this  last  rule  is  held  not  to  apply  to  actions  of  assumpsit, 
a  covenant  not  to  sue  for  a  time  certam  being  there  a  bar  dur- 
ing that  time,  (w)  So,  if  the  covenant  not  to  sue  for  a  time, 
gives  a  forfeiture  in  case  of  breach,  it  is  said  to  be  a  bar.  (z) 
And  a  bond  or  covenant  to  save  harmless  and  indemnify  the 
debtor  against  his  debt,  is  a  release  of  the  debt,  (t/) 

(s)  A  release  under  seal  is  a  good  dis-  2 ;   Hoffman    v.   Brown,   1    Halst.   429 ; 

charge  of  a  judgment.     The  party  is  not  Deux  f.  Jetferies,  Cro.  Eliz.  352 ;   Pur- 

driren   to   an   audita   querela.     Tlie   rule  kins  o.  Gilman,  8   Piclv.  229 ;    Gibson  v. 

that  a  discharge  of  a  contract  must  be  of  Gibson,  15  Mass.  112  ;  Cullam  v.  Valen- 

as  high  a  nature  as  tlie  contract  itself,  does  tine,  U  Piclc.  159  ;  Winans  v.  Huston,  6 

not  apply  to  such  cases.     Barker  v.  St.  Wend.  471.     See  Pearl  i>.  Wells,  6  Wend. 

Quintin,    12   M.    &   W.   441;    Co.   Litt.  291;  Guard  r.  Whiteside,  13  111.  7.     And 

291  a;    Shep.    Touch.   Preston's   ed.  p.  where  two  are  jointly  and  severally  bound, 

322,  323.  a    covenant    not    to   sue   one,   does   not 

{t)  Cuyler  v.  Cuyler,  2  Johns.  186;  amount  to  a  release  of  the  other.  Lacy  v. 
Deux  V.  Jefferies,  Cro.  Eliz.  352 ;  2  Wms.  Kynaston,  12  Mod.  548,  551  ;  Ward  v. 
Saund.  47,  s.  n.  (1);  Bao.  Abr.  tit.  Ee-  Johnson,  6  Muuf.  6;  Tuckerman  v.  New- 
lease  (A),  2;  Jackson  v.  Stackhouse,  1  hall,  17  Mass.  581;  Hutton  v.  Ej're,  6 
Cowen,  122.  And  see  White  «.  Dingley,  Taunt.  289.  And  see  ante,  vol.  1,  p.  24, 
4  Mass.  433  ;  Scwall  v.  Sparrow,  16  Mas"s.  note. 

24  ;  Reed  o.  Shaw,  1  Blackf.  245  ;  Gar-         (w)  Clopper  v.  Union  Bank,  7  Harris  & 

nett  V.  Macon,  6  Call,  308.  J.  92.     Sed  qtiwre.     And  see  Down.  Tut 

(u)    Clark   v.  Russell,  3   Watts,    213;  tie,  4  Mass.  414,  and  cases  s»/)ra. 
Hamaker  v.  Eberlv,  2  Binn.  510.  (x)  21  H.  7,  30,  pi.  10;  Wliite  !;.Ding- 

(y)  Thimbleby '«.  Barron,  3  M.  &  W.  ley,  4  Mass.  433.     And  see  I^ol.  Abr.  tit. 

210 ;  Dow  V.  Tuttle,  4  Mass.  414  ;  Chand-  Extinguishment  (L),  pi.  2 ;  Lee  v.  Wood, 

"ler  V.   Hcn-ick,  19  Johns.  129;  BeriT  v.  J.  Bridg.  117;  Pearl  v.  Wells,  6  Wend 

Bates,  2  Blackf.  118  ;  AlolF  v.  Scrimshaw,  295. 
2  Salk.  573;  Bac.  Abr.  tit.  Release   (A),         {y)  Clark  v.  Bush,  3  Cowen,  151. 
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A  release,  strictly  speaking,  can  operate  only  on  a  present 
right,  because  one  can  give  only  what  he  has,  and  can  only 
promise  to  give  what  he  may  have  in  future.  But  where  one  is 
now  possessed  of  a  distinct  right,  which  is  to  come  into  effect 
and  operation  hereafter,  a  release  in  words  of  the  present,  may 
discbarge  this  right.  (2) 

The  whole  of  a  release,  as  of  all  legal  instruments,  must  be 
considered  ;  and  if  it  be  general  in  its  terms,  it  may  be  con- 
trolled and  limited  in  its  effects  by  the  limitation  in  the  re- 
cital, (a)  And  it  may  expressly  extend  to  only  a  part  of  a 
claim  or  debt,  (b)  or  to  the  party  released,  with  express  reserva- 


(z)  Pierce  i'.  Parker,  4  Met.  80,  where 
the  authorities  on  this  sulijcct  ;ire  critically 
examined  l)y  Hubbard,  J.,  who  thus  re- 
marks :  "  From  the  best  examination  I 
have  been  able  to  give  to  the  question  be- 
fore us,  I  come  to  this  conclusion,  that 
while  a  possibility  merely  is  not  the  sub- 
ject of  a  release,  yet,  that  in  all  cases 
where  there  is  an  existing  obligation  or 
coiitrar't  between  parties,  although  such 
obligation  or  contract  is  executory  and 
dependent  also  upon  contingencies  that 
may  never  happen,  still,  if  the  party  in 
whose  favor  such  obligation  or  contract  is 
made,  or  who  is  liable,  by  force  of  it,  to 
suffer  damage  if  it  is  not  performed  by 
tlie  other  when  the  contingency  happens, 
shall  execute  a  release  of  all  claims  and 
demanils,  actions  and  causes  of  action, 
&e.,  correct  in  point  of  form,  and  having 
at  the  time  of  executing  the  release  such 
obligation  or  contract  in  view,  as  one  of 
the  subjects  upon  which  the  release  shall 
operate,  then  such  release  shall  be  held  as 
a  good  and  valid  bar  to  any  suit  which 
may  be  afterwards  brouglit  upoti  such  ob- 
ligation or  contract,  or  for  money  had, 
received,  or  paid,  upon  the  future  happen- 
ing of  the  contingency,  in  consequence  of 
which  the  plaintiff  sustains  damage,  and 
but  for  such  release  would  have  had  a 
perfect  right  of  action." 

(a)  In  Kirh  v.  Lord,  18  Pick.  325, 
Shiiw,  C.  J.,  said  :  "  Jt  is  now  a  general 
rule  in  construing  releases,  especially 
where  the  same  insti'ument  is  to  be  exe- 
cuted by  various  persons,  standing  in 
various  relations,  and  iiaving  various  kinds 
of  claims  and  demands  against  the  re- 
leasee, that  general  words,  though  the 
mo^t  bi-oad  and  comprehensive,  are  to  be 
limited  to  particular  demands,  where  it 
manifestly  appears,  by  the  consideration 


by  the  recital,  by  the  nature  and  circum- 
stances of  the  several  demands,  to  one  or 
more  of  wliich  it  is  proposed  to  apjily  the 
release,  that  it  was  so  intended  to  be  limited 
by  the  parties.  And  for  the  purpose 
of  ascertaining  that  intent,  every  jiart  of 
the  instrument  is  to  be  considered.  As 
where  general  words  of  release  are  im- 
mediately connected  with  a  proviso  re- 
straining their  operation.  Solly  v.  Forbes, 
2  linnir  &  B.  38.  So  a  release  of  all 
demands,  then  existing,  or  which  sliould 
thereafter  arise,  was  held  not  to  extend  to 
a  particular  bond,  which  was  considered 
not  to  be  within  the  recital  and  considera- 
tion of  the  assignment,  and  not  within  the 
intent  of  the  parties.  Payler  v.  Homer- 
sham,  4  JI.  &  S.  423.  So,  where  it  is  re- 
cited that  various  controversies  are  sub- 
sisting between  the  parties,  and  actions 
pending,  and  that  it  had  been  agreed  that 
one  sliould  pay  the  other  a  certain  sum  of 
money,  and  that  they  should  mutually  re- 
lease all  actions  and  causes  of  action,  and 
tliereupon  such  releases  were  executed, 
it  was  held,  that  though  general  in  terms, 
the  releases  were  qualified  by  the  recital, 
and  limited  to  actions  pending.  Simons 
V.  .Johnson,  3  B.  &  Ad.  175  ;  Jackson  v. 
Stackhonsc,  1  Cowen,  126.  So  it  has 
been  lield  in  Massachusetts,  that  where, 
upon  the  receipt  of  a  proportionate  share 
of  a  legacy  given  to  another,  the  person 
executed  a  release  of  all  demands  under 
the  will,  it  was  held  not  to  apply  to 
another  and  distinct  legacy  to  tlie  person 
himself.  Lyman  v.  Clark,  9  Jlass.  R. 
235."  And  sec  Learned  v.  Bellows,  8 
Vt.  79.  See  also,  ante,  p.  502,  503,  and 
notes.  .. 

(6)  2  Rol.  Abr.  413,  tit.  Release  (II), 
pi.  1. 
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Hon  of  rights  against  other  parties ;  in  which  case  it  will  be 
construed  only  as  a  covenant  not  to  sue.  (c)  But  if  a  plain- 
tiff is  met  by  a  general  release  under  his  seal  to  the  defendant, 
he  cannot  set  up  an  exception  by  parol,  (d)  And  where  the 
release  is  general  it  cannot  be  limited  or  quahfied  by  extrinsic 
evidence,  although  a  receipt  may  be.  (e) 

A  release  of  a  debt  should  be  made  by  him  who  has  a  legal 
interest  in  it ;  and  if  made  by  one  who  has  not  such  an  interest, 
but  is  beneficially  interested,  and  is  not  the  plaintiff  of  record, 
though  this  may  for  many  purposes  release  the  debt,  it  has  been 
held  that  it  cannot  defeat  the  action  at  law.  (/)  If  the  release 
be  made  by  the  trustee,  or  other  party  having  the  legal  interest, 
it  can  be  set  aside,  if  to  the  prejudice  of  the  party  beneficially 
interested,  and  made  without  his  assent,  (g) 

The  release  may  be  only  by  operation  of  law ;  but  this  also 
is  grounded  upon  the  presumed  intent  of  the  parties.  Thus,  at 
common  law  (varied  by  statutory  provisions),  a  creditor  who 
appoints  his  debtor  his  executor,  cancels  the  debt ;  (/t)  unless  the 


(c)  Willis  V.  De  Castro,  C.  B.  1858, 
21  Law  Rep.  376. 

{d}  Brooks  v.  Stuart,  8  A.  &  B.  854. 
This  was  assumpsit  by  indorsees  against 
the  maker  of  a  promissory  note.  Plea, 
that  the  promise  was  a  joint  and  several 
one  by  defendant  and  A.,  to  whom  one  of 
the  plaintiffs  executed  a  release  under  seal. 
Replication,  that  the  release  was  executed 
at  the  request  of  defendant,  who  after- 
wards, and  while  the  note  was  unpaid,  in 
consideration  of  such  release,  ratified  his 
promise,  and  promised  to  remain  liable  to 
plaintiffs  for  the  amount  of  the  note. 
Held,  bad,  because  it  set  up  a  parol  excep- 
tion to  a  release  under  seal.  And  see  ante, 
vol.  1,  p.  23. 

(e)  Baker  v.  Dewey,  1  B.  &  C.  704. 
But  an  agreement  under  seal,  which  com- 
promises a  suit,  does  not  prevent  either 
party  from  setting  up  and  proving  a  parol 
undertaking,  that  one  of  the  parties  should 
pay  the  costs  that  had  accrued.  Such  an 
undertaking  does  not  contradict  or  vary 
the  written  agreement,  but  is  distinct  and 
independent  of  it.  Morancy  v.  Quarles,  1 
McLean,  1 94.  That  a  simple  receipt  may- 
be contradicted  or  varied  by  extrinsic  evi- 
dence, see  ante,  p.  554,  and  notes. 

{/)  Quick  V.  Ludborrow,  3  Bulst.  29, 
where  A  covenanted  with  B  that  C  should 


pay  B  and  D  a  certain  sum  per  year,  as 
an  annuity.  D  married,  and  her  husband 
released  the  payment.  This  was  held  no 
bar  to  the  action  by  B  to  Enforce  the  cov- 
enant. And  see  Walmesley  v  Cooper, 
11  A.  &  E.  216,  where  A  covenanted  with 
B  not  to  sue  him  for  any  debt  due  from 
B  to  A.  Helil,  no  bar  to  an  action  against 
B  by  A  and  0,  for  a  debt  due  them. 

{(/)  See  ante,  vol.  1,  p.  2i,  and  notes, 
and  ante,  p.  617,  n.  (u).  And  see  further, 
Jones  i>.  Herbert,  7  Taunt.  421  ;  Furnival 
V.  Weston,  7  J.  B.  Moore,  356  ;  Arton  v. 
Booth,  4  id.  192  ;  Herbert  u.  Pigott,  2 
Cromp.  &  M.  384;  Crook  u.  Stephen,  5 
Bing.  N.  c.  688  ;  Eastman  v.  Wright,  6 
Pick.  323  ;  Loring  v.  Brackett,  3  Pick. 
403. 

(A)  Cheetliam  v.  AVard,  1  B.  &  P.  630, 
And  see  20  Edw.  IV.  17,  pi.  2  ;  21  Edw, 

IV.  3,  pi.  4  ;  Woodward  v.  Darcy. 
Plowd.  184;  Wankford  v.  Wankford,  1 
Salk.  299  ;  Co.  Litt.  264,  b.  n.  (1 ) ;  Dor 
Chester  v.  Webb,  Sir  W.  Jones,  345  ;  Raw, 
linson  v.  Shaw,  3  T.  R.  557  ;  Freakley  v. 
Fox,  9  B.  &  C.  130  ;  Allin  v.  Shadburne, 

~  1  Dana,  68.     But  see  contra  in  this  coun 
try,  Winship  v.  Bass,  12  Mass.  199.     And 
see   Ritchie   v.   Williams,   1 1    Mass.  50 
Kinney  v.  Ensign,  18  Pick.  232  ;  Stevens 

V.  Gaylord,  11  Mass.  267  ;  Ipswich  Man. 
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debtor  refuses  to  accept  the  office  ;  this  he  may  do,  and  then  he 
does  not  accept  the  release,  (i)  So  if  the  parties  intermarry,  (j) 
Or  if  the  creditor  receive  from  the  debtor  a  higher  security,  as  a 
bond  for  a  simple  contract  debt ;  but  the  higher  security  may  be 
given  only  as  collateral  to  the  original  debt,  which  then  remains 
in  fuU  force,  (k)  Nor  wiU  a  specialty  security  extinguish  a  sim- 
ple contract  debt,  unless  it  be  coextensive  therewith.  (Z) 


SECTION   VII. 

OF     ALTERATION. 

An  alteration  of  a  contract  is  said  to  operate  a  discharge  of 
it.  If  the  alteration  be  by  a  stranger,  it  avoids  an  instrument, 
if  it  be  material,  and  the  original  words  cannot  be  certainly 
restored,  on  the  ground  that  it  is  no  longer  the  instrument  of 
the  parties,  (m)     If  the  alteration  be  made  by  a  party,  it  is  said 


Co.  V.  Story,  5  Met.  313  ;  Pusey  v.  Clem- 
son,  9  S.  &  R.  204. 

(i)  Dorcliester  v.  Webb,  Sir  W.  Jones. 
34.5.  And  see  cases  cited  in  preceding 
note. 

(  /)  Cage  V.  Acton,  1  Ld.  Raym  f)15  ; 
Caiinel  v.  Buckle,  2  P.  Wms.  i42  ;  Smith 
V.  Stafford,  Noy,  26,  Hob.  21K.  But  a 
bond  conditioned  for  tlie  payment  of 
money  after  the  obligor's  doatii,  made  to 
a  woman  in  contemplation  of  the  ob]iL;or's 
marrying  her,  and  intended  for  her  benefit 
if  slie  sliould  survive,  is  not  released  by 
their  marriage.  And  if  the  marriage  lie 
pleaded  in  bar  to  an  action  of  debt  on  the 
bond  against  tlie  heir  of  the  obligor,  a  rep- 
lication stating  the  purposes  for  which  the 
bond  was  made  will  be  good,  for  tliey  are 
consistent  with  the  bond  and  condition. 
Milbouvnw.  Ewart,  5  T.  K.  381. 

(k)  Twopenny  v.  Young,  3  B.  &  C. 
208  ;  Drake  u.'  Mitchell,  3  East,  251  ; 
Solly  V.  Porbcs,  2  Brod.  &  B.  38. 

{I]  Jones  V.  Johnson,  3  Watts  &  S. 
276.  And  see  Twopenny  v.  Young,  3  B. 
&  0.  208. 

(m)  Pornierly  a  material  alteration  by  a 
stranger  was  held  to  render  the  instrument 
void,  notwithstanding  the  original  words 


might  be  restored.  Thus,  in  Pigott's  ease, 
1 1  Uep.  27,  it  was  resolved,  that  when  any 
deed  i<  altered  in  a  point  material,  by  the 
plain[iff  himself,  or  by  any  stranger,  Avith- 
ont  tlie  privity  of  the  obligee,  Ije  it  liy  in- 
terlineation, addition,  rai.--ing,  or  by  draw- 
ing of  a  pen  through  a  line,  or  through  the 
midst  of  any  material  Avord,  that  the  deed 
thereby  becomes  A'oid  :  as  if  a  bund  is  to 
be  made  to  the  sheriff  for  apjiearance,  &e., 
and  in  the  bond  the  sheriff's  name  is 
omitted,  and  after  the  deliA-ery  thereof  his 
name  is  interlined,  either  by  the  obbgce  or 
a  .stranger,  without  bis  privily,  the  deed  is 
void  :  So  if  one  makes  a  bond  of  i£10,  and 
after  the  sealing  of  it  another  £10  i>  added, 
which  makes  it  £20,  the  deed  is  void  :  so 
if  a  bond  is  rased,  by  "which  the  first  \vord 
cannot  be  seen,  or  if  it  is  drawn  with  a 
pen  and  ink  through  the  word,  although 
the  first  word  is  legible,  yet  the  deed  is 
void,  and  shall  never  make  an  issue, 
whether  it  was  in  any  of  these  cases  altered 
by  the  obligee  himself,  or  by  «  stranger, 
without  his  privity.  Markbam  v.  Gonas- 
ton,  Cro.  Eliz.  626,  is  to  the  same  effect. 
And  such  is  still  held  to  bo  the  \nw  by  all 
the  common  law  courts  in  England,  as 
appears    by    the    case    of    Davidson    v. 


CH.  III.] 


DEFENCES. 


717 


so  far  to  avoid  the  instrument  that  he  cannot  set  it  up,  even  if 
the  alteration  be  in  words  not  material,  (n)     But  such  a  rule 


Cooper,  11  M.  &  W.  778,  13  id.  343. 
That  was  an  action  of  assumpsit  on  a 
guai-antee.  The  defendants  pleaded,  that 
after  the  guarantee  or  agreement  in  writ- 
ing had  been  made  and  signed,  and  after 
tlie  defendants  had  promised  as  in  the  dec- 
laration mentioned,  and  after  the  f;uarantce 
had  been  delivered  to  the  phtintifF,  and 
while  it  was  in  his  hands,  it  was,  withont 
the  knowledge  or  consent  of  the  defend- 
ants, altered  in  a  material  particular  by 
some  person  to  the  defendants  unknown, 
and  its  nature  and  effect  materially 
changed,  by  such  unknown  person  afiix- 
ing  a  seal  by  or  near  to  the  signature  of 
the  defendants,  so  as  to  make  it  purport 
to  be  sealed  by  the  defendants,  and  to  be 
the  deed  of  the  defendants  ;  by  reason  of 
which  alteration  the  said  guarantee  be- 
came void  in  law.  The  plaintiff  took  is- 
sue upon  this  plea,  and  upon  the  trial  a 
verdict  was  found  for  the  defendant.  Af- 
terwards, upon  a  motion  to  enter  judg- 
ment for  the  plaintiff  non  obstante  rcredicto, 
on  the  ground  that  it  was  not  stated  in  the 
plea  that  the  alteration  was  made  by  the 
plaintiflf,  or  with  his  privity.  Lord  Abinger, 
in  delivering  the  judgment  of  the  Court 
of  Exchequer,  said  ;  "  There  is  no  doubt, 
but  that,  in  the  case  of  a  deed,  any  mate- 
rial alteration,  whether  made  by  the  party 
holding  it  or  by  a  stranger,  renders  the 
instrument  altogether  void  from  the  time 
when  such  alteration  is  made.  Tliis  was 
so  resolved  in  Pigot's  case,  and  though  it 
was  contended  in  argument,  that  the  rule 
has  been  relaxed  in  modern  times,  we  are 
not  aware  of  any  authority  for  such  a  prop- 
osition, wlien  the  altered  deed  is  relied 
on  as  the  foundation  of  a  right  sought  to 
be  enforced.  The  case  is  different,  where 
the  deed  is  produced  merely  as  proof  of 
some  right  or  title  created  by,  or  resulting 

(n)  Pigott's  case,  II  Rep.  27;  Lewis  i'. 
Payn,  8  Cowen,  71  ;  Den  d.  Wright  v. 
Wright,  2  Halst.  175.  And  see  MoUett 
V.  Wackerbarth,  5  C.  B.  181  ;  Boalt  v. 
Brown,  13  Ohio,  St.  364.  But  in  Pe- 
quawket  Bridge  v.  Mathes,  8  N.  H.  139, 
it  was  held,  that  an  immaterial  alteration 
of  a  bond,  though  made  by  the  obligee, 
would  not  destroy  the  bond.  And  see  to 
the  same  effect,  Bowers  v.  Jewell,  2  N.  H. 
543;  Nichols  v.  Johnson,  10  Conn.  192. 
Where  a  mortgagor  altered  a  mortgage 
after  it  was  signed  by  his  co-mortgagor, 


from,  its  having  been  executed;  as  in  the 
case  of  an  ejectment  to  recover  lands 
which  have  been  conveyed  by  lease  and 
release,  or  now  by  release  only.  There, 
what  the  plaintiff  is  seeking  to  enforce,  is 
not,  in  strictness,  a  right  under  the  lease 
and  releahc,  but  a  riglit  to  the  possession 
of  the  land,  resulting  from  the  fact  of  the 
lease  and  release  having  been  executed. 
The  moment  after  their  execution  the 
deeds  become  valueless,  so  far  as  they  re- 
lute  to  the  passing  of  the  estate,  except  as 
affording  evidence  of  the  fact  that  they 
were  executed.  If  the  etfcct  of  the  execu- 
tion of  such  deeds  was  to  create  a  title  to 
the  land  in  question,  that  title  cannot  be 
affected  by  the  subsequent  alteration  of  the 
deeds  ;  and  the  principles  laid  down  in 
Pigot's  case  would  not  be  applicable.  But 
if  the  party  is  not  proceeding  by  ejectment 
to  recover  the  land  conveyed,  but  is  suing 
the  grantor  under  his  covenants  for  title  or 
other  covenajits  contained  in  the  release, 
there  tlie  alteration  of  the  deed  in  any 
material  point,  after  its  execution,  whether 
made  by  the  party  or  by  a  stranger,  would 
certainly  defeat  the  right  of  the  party 
suing  to  recover.  The  principle  thus  rec- 
ognized in  Pigot's  case,  with  respect  to 
deeds,  was,  in  the  case  of  Master !).  Miller, 
4  T.  R.  320,  and  2  H.  Bl.  141,  established 
as  to  bills  of  exchange  and  promissory 
notes  ;  and  the  ground  on  which  the  decis- 
ion in  that  case  was  put  by  the  court  of 
error  was,  that  in  all  such  instruments  a 
duty  arises  analogous  to  the  duty  arising 
on  deeds.  The  instrument  itself  proves 
the  duty,  without  any  further  proof  to 
establish  it,  ubi  eadem  est  ratio,  eadem  est 
lex.  The  law  having  been  long  settled  as 
to  deeds,  was  held  to  be  also  applicable 
to  these  mercantile  instruments,  which, 
though  not  under  seal,  yet  possess  prop- 
without  the  knowledge  or  consent  of  such 
co-mortgagor,  by  inserting  the  description 
of  additional  property,  it  was  held,  that 
the  mortgage  was  valid  as  to  both  mort- 
gagors as  a  conveyance  of  the  property 
therein  described  before  the  alteration  was 
made  ;  and  that  the  party  who  made  the 
alteration  was  bound  by  it  as  a  convey- 
ance of  all  the  property  embraced  both  in 
the  original  mortgage  and  in  the  altera- 
tion. Van  Horn  and  Clark,  Adm'rs,  i> 
Bell,  1 1  Iowa,  465. 
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would  now  be  applied,  if  at  all,  with  great  relaxation.     If  the 
alterabion  does  not  vary  the  meaning  of  the  instrument,  or  does 


cities,  the  existence  of  which  in  the  case 
ot"  deeds  was,  it  must  be  presumed,  the 
foundiition  of  tlie  rule."  And  see  liurch- 
field  f.  Jloore,  3  Ellis  &B.  683,  25  Eii};-.  L. 
&  Eq.  123  ;  Gardner  v.  Walsli,  5  Ellis  & 
B.  82,  32  Eng.  L.  &  Eq.  162.  "But  the 
decisions  do  not  stop  there.  In  Powell  !'. 
Divett,  1.5  East,  29,  the  Court  of  Kiuy's 
Bench  extended  the  doctrine  to  the  case 
of  bought  and  sold  notes,  holding,  that  a 
vendor  who,  after  the  bought  and  sold 
notes  had  been  exchanged,  prevailed  on 
the  broker,  without  the  consent  of  the 
vendee,  to  add  a  term  to  the  bought  note 
for  his  (the  vendor's)  benefit,  thereby  lost 
all  title  to  recover  against  tlie  vendee. 
Tiie  ground  on  which  the  court  proceeded 
was,  that  tb.o  bought  note,  having  been 
fraudulently  altered  by  the  plaintiff',  could 
not  be  received  in  evidence  for  any  pur- 
pose, and  as  no  other  evidence  was  admis- 
sible, the  plaintiff  had  no  means  ol'  assert- 
ing any  claim  whatever.  The  court  con- 
sidered that  Master  v.  Miller  expressly 
decided  the  point  before  them,  and  Mr. 
Justice  Ln  Blanc,  taking,  it  should  seem, 
his  view  of  that  case,  not  from  the  judges 
in  the  Exchequer  Chamber,  but  from  the 
wider  line  of  argument  adopted  by  Lord 
Kaiijon  in  the  coiut  below,  expressly  stated 
that  blaster  v.  Miller  was  not  confined  to 
negotiable  securities.  Now,  the  case  of 
Powell  V.  Divett  was  decided  more  than 
thirty  years  ago,  and  has  ever  since  been 
treated  as  law  ;  and  therefore,  although 
we  certainly  feel  that  there  are  ddKcnhics 
in  the  extent  to  which  it  carries  the  dm-- 
trine  of  Bigot's  case,  yet  we  do  not  feel  it 
open  to  us,  if  we  were  inclined  to  do  sii, 
to  act  against  that  authority  ;  and  the  only 
C|uestion  therefore  is,  whether  there  is  anv 
real  distinction  in  principle  belueen  this 
case  and  that  of  Powell  r.  Divett.  The 
oidy  difference  is,  that  in  Powell  «.  Divett, 
the  alteration  was  made  by  the  pl;iiiilitf>, 
who  held  the  written  instrument ;  whereas, 
in  this  case,  it  is  not  ascertained  by  whom 
the  alteration  was  made;  the  jury  finding 
that  the  alteration  was  made  by  some  |ier- 
Bon  to  them  unknown,  whilst  the  doeu- 
ment  was  in  the  hands  of  the  plainiilf. 
After  much  reflection,  we  are  of  opinion 
that  this  does  not  create  any  real  distinc- 
tion between  the  two  cases.  The  case  of 
I'owell  V.  Divett  was  decided  on  the 
ground  that  written  instruments,  constitut- 
ing the  evidence  of  contracts,  are  within 


the  doctrine  laid  down  in  blaster  v.  Miller, 
as  applicable  to  ne;;utialile  securities;  and 
the  doctriLic  established  in  Master  v.  Miller 
was,  that  negotiable  securities  arc  to  be 
considered  no  less  than  deeds,  within  the 
principle  of  tlie  law  laid  down  in  Pigot's 
case.  That  law  is,  that  a  material  alter- 
ation in  a  deed,  "whether  made  by  a  party 
or  a  sti'anger,  is  fatal  to  its  validity  ;  and 
applying  that  |)rinciple  to  the  present  case, 
it  is  plain  that  there  is  no  real  difference 
between  this  case  and  that  of  Powell  r. 
Di\ett Ounsideiing  it, there- 
fore, impossilile  to  distinguish  this  case 
from  Powell  o.  Divett,  \\e  think  that  the 
jilea  affoi'ds  a  good  defence  to  the  action, 
and  conse([uently  the  rule  for  judgment 
von  ohnUuite  cercliclo  must  be  discharged." 
The  case  was  after\vards  carried  by  writ 
of  error  to  the  IC.xcliequer  Chamber,  where 
the  judgment  of  the  court  below  was  unan- 
imously alfirnied.  Lord  Deiimnn,  in  deliv- 
ering the  judgment,  said  :  *'  After  much 
doubt  we  think  the  judgment  right.  The 
strictness  of  the  rule  on  this  subject,  as 
laid  down  in  Pigot's  case,  can  only  be  ex- 
plained on  the  ]irineiplc,  that  a  party  who 
has  the  custody  of  an  instrument  made  for 
his  benetit,  is  bound  to  preserve  it  in  its 
original  state.  It  is  higbly  important  for 
preserving  the  purity  of  legal  instruments 
tliat  this  principle  should  he  borne  in  mind, 
and  the  rule  adhered  to.  T'he  paity  who 
may  sutler  has  no  right  to  complain,  since 
there  cannot  be  any  alteration  except 
through  fraud,  or  laches  on  his  part.  To 
say  that  Pilot's  case  has  been  overruled, 
is  a  mistake  ;  on  the  contrary,  it  has  been 
extended  :  the  authorities  establishing,  as 
common  sense  requires,  that  the  alteration 
of  an  lUL^ealed  paper  will  vitiate  it."  And 
see  Mollett  r.  Waekerbarth,  5  C.  B.  181. 
There  seems,  however,  at  one  time  to  have 
been  an  inclination  on  the  part  of  the  Eng- 
lish I  iiurts  to  relax  the  rule  declared  in 
Pigoi's  case.  Thus,  in  Ilenfrce  v.  Brom- 
ley, 6  East,  .in;),  it  was  held,  that  an  award 
altered  by  the  umpire  after  it  was  made 
up  ready  for  delivery,  and  notice  given  to 
the  parties,  was  not  entirely  vitiate>d  there- 
by, but  that  the  original  award  being  still 
legible,  was  gi)oil,  the  same  as  if  such  al- 
teration had  been  made  by  a  mere  stranger 
wdthout  the  privity  or  consent  of  the  party 
interested.  Ijuiil  KlJenborontjh,  after  ob- 
serving that  the  umpire  had  no  authority 
to  make  the  alteration,  said  :  "  Still,  how- 
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not  affect  its  operation,  there  is  no  good  reason  why  it  should 
make  the  insti-ument  void,  (o)      And  it  seems,  that  an  alteration 


ever,  I  sco  no  objection  to  the  award  for 
the  original  sum  of  £57  ;  for  the  alteration 
made  by  liim  afterwards  was  no  more  than 
a  mere  spoliation  by  a  stranger,  which 
would  not  vacate  the  award."  And  again, 
"  I  consider  the  alteration  of  the  award  by 
the  umpire,  after  hia  authority  was  at  an 
end,  the  same  as  if  it  had  been  made  by  a 
stranger,  by  a  mere  spoliator.  And  I  still 
read  it  with  the  eyes  of  the  law  as  if  it 
wore  an  award  for  £bl,  such  as  it  origin- 
ally was.  If  the  alteration  had  been  made 
by  a  person  who  was  interested  in  the 
award,  I  should  have  felt  myself  pressed 
by  the  objection  ;  but  I  can  no  more  con- 
sider this  as  avoiding  the  instrument,  than 
if  it  had  been  obliterated  or  cancelled  liy 
accident."  The  same  inference  may  be 
drawn  from  Hutchins  v.  Scott,  2  M.  & 
W.  809.  There,  by  an  agreement  between 
the  plaintiff  and  defendant,  a  house.  No. 
38,  was  let  to  the  plaintiff.  After  the 
agreement  was  executed  and  delivered  to 
the  plaintiff,  it  was  altered  (it  was  not 
proved  by  whom)  by  writing  35  instead  of 
38,  on  an  erasure.  The  house  occupied 
by  the  plaintiff'  under  the  agreement  was 
in  fact  Ho.  35:  —  Held,  that  the  altered 
agreement  might  be  given  in  evidence  in 
an  action  for  an  excessive  distress  (in 
which  the  demise  was  admitted  on  the 
record),  to  show  the  terms  of  the  holding. 
In  the  course  of  the  argument,  Alclerxon, 
B.,  interrupted  the  counsel  to  say  :  "  It  is 
difficult  to  understand  why  an  alteration 
by  a  stranger  should  in  any  case  avoid  the 
deed  —  why  the  tortious  act  of  a  third  per- 
son should  affect  the  rights  of  the  two  par- 
ties to  it,  unless  the  alteration  goes  the 
ilengtli  of  making  it  doubtful  what  the  deed 
originally  was,  and  what  the  parties 
meant."  And  Lord  Abinger  added :  — 
"  Suppose  the  stranger  destroyed  instead 
of  altering  it  V  And  again  Lord  Abinc/er, 
in  delivering  his  opinion,  said :  "  No  case 
has  gone  the  length  of  saying  that  when 
a  deed  is  altered,  and  thereby  vitiated,  it 
ceases  to  be  evidence  :  it  may  be  so  with 
reference  to  the  stamp  laws  :  —  there  is  no 
occasion,  however,  in  the  present  case,  to 
raise  the  general  question.  The  old  law 
was,  no  doubt,  much  more  strict  than  it 
has  been  in  modern  times.  Originally, 
there  could  be  no  such  thing  as  founding 
upon  a  deed  without  making  profert  of  it ; 
and  it  was  but  an  invention  of  the  pleaders, 
growing  out  of  a  decision  of  Lord  Mans- 


field's, to  allege,  as  an  excuse  for  not 
making  profert,  a  loss  of  the  denl  by  time 
and  accident,  founded  on  the  presumption 
to  be  derived  from  long  possession  and 
enjoyment.  I  can  hardly  see  how  such  a 
course  is  consistent  with  the  old  author- 
ities which  say  that  any  alteration,  even 
by  a  stranger,  shall  vitiate  a  deed.  If  it 
be  so  altered  as  to  leave  no  evidence  of 
what  it  originally  was,  that  may  prevent 
any  party  from  using  it ;  or  if  it  be  altered 
in  a  material  part  by  a  party  taking  a 
benefit  under  it,  that  may  prevent  him 
even  from  showing  what  it  originally  was. 
Here,  however,  it  is  sufficient  to  decide 
that  this  agreement  was  evidence  to  prove 
the  terms  of  the  holding ;  and  there  was 
no  evidence  of  any  other  holding  than 
that  of  the  house  No.  35."  So  Pigot's 
case  lias  been  overruled  by  the  Irish 
courts.  Swiiicy  v.  Barry,  1  Jones,  109, 
where  it  was  luld,  that  an  alteration  in  a 
material  part  of  a  deed  by  a  stranger  does 
not  avoid  the  deed ;  and  the  court  will 
look  at  the  deed  as  it  was  before  it  was 
altered  ;  and,  therefore,  if  upon  oyer,  the 
deed  is  set  out  as  it  was  befoi'c  it  was 
altered,  it  is  no  variance.  And  in  this 
country  it  is  clearly  settled  that  a  material 
alteration  by  a  stranger  will  not  render  an 
instrument  void,  if  it  can  be  shown  by 
evidence  what  the  instrument  was  before 
it  was  altered.  Nichols  u.  Johnson,  10 
Conn.  192  ;  Rees  v.  Overbaugh,  ti  Cowen, 
74t!  ;  Lewis  v.  Payn,  8  id.  71  ;  Medlin  v. 
Platte  County,  8  Mo.  235  ;  Davis  v.  Car- 
lisle, 6  Ala.  707 ;  Warhig  v.  Smith,  2 
Barb.  Ch.  119;  Smith  v.  McGowan,  3 
Barb.  404;  Jackson  u.  Malin,  15  Johns. 
293  ;  Citv  of  Boston  v.  Benson,  12  Gush. 
61.  See' Worrall  w.  Gheen,  39  Penn.  St. 
388,  for  an  application  of  tliis  doctrine  to 
the  liability  of  an  accommodation  indorser, 
to  the  amount  for  whicli  he  had  indorsed, 
notwithstanding  the  maker  had  subse- 
quently altered  the  note  so  as  to  increase 
the  amount. 

(o)  Such  seems  to  have  been  the  opinion 
of  the  court  in  Falmouth  v.  Roberts,  9  M. 
&  W.  469.  And  it  was  expressly  so  held 
in  Smith  o.  Crooker,  5  Mass.  540,  where 
the  name  of  the  obligor  of  a  bond  was 
inserted  in  the  bodi/  of  the  instrument  by 
the  obligee,  after  it  was  signed.  See  also, 
Hunt  V.  Adams,  6  Mass.  519,  as  to  sup- 
plying words  omitted  by  mistake,  or  which 
the  law  itself  would  supply.     In  Granite 
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in  negotiable  paper,  althougli  so  material  as  to  change  the  date 
and  time  of  payment,  may  not  avoid  it,  if  it  be  only  a  correction 
of  a  certain  error,  and  be  made  before  it  is  put  into  circula- 
tion, {p)  The  reason  given  by  Lord  Kenyan  for  holding  that 
any  alteration  avoided  an  instrument,  that  "  no  man  shall  be 
permitted  to  take  the  chance  of  committing  a  fraud,  without 
running  any  risk  of  losing  by  the  event  when  it  is  detected,"  (q) 
is  neither  very  clear  nor  very  strong,  nor  does  it  apply  to  an 
immaterial  alteration.  We  may  therefore  say,  that  in  this 
country  generally,  no  immaterial  alteration  would  avoid  an  in- 
strument. And  that  alteration  which  only  does  what  the  law 
would  do,  that  is,  only  expresses  what  the  law  implies,  is  not 
a  material  alteration,  and  therefore  would  not  avoid  an  instru- 
ment, (r)     Whether  the  alteration  is  material,  is  not  a  question 


Railway  Co.  v.  Bacon,  15  Pick.  239,  a 
promissory  note  in  tlie  following  words 
was  signed  by  the  defendant :  "  For  value 
received  I  promise  to  pay  to  Quincy  li.iil- 
wuy  Company"  (who  were  the  plaintiffs), 
"  or  order,  one  thousand  and  thirty  dol- 
lars, in  six  months."  The  note  was  then 
indorsed  by  E.  P.,  and  delivered  to  the 
treasurer  of  the  plaintiffs,  who  without  the 
knowledge  or  consent  of  the  defendant, 
inserted  the  words  "the  order  of  E.  P." 
above  the  words  "  Quincy  Railway  Com- 
pany,* or  order,"  but  without  erasing  the 
latter  words.  It  was  held,  that,  in  the  ab- 
sence of  fraud,  this  was  not  an  alteration 
affecting  the  validity  of  the  note.  So,  in 
Langdon  v.  Paul,  20  Vt.  217,  where  the 
plaintiff  offered  in  evidence  a  sealed  in- 
strument, in  which  the  defendant  ac- 
knowledged that  he  had  "  signed  "  certain 
promissory  notes,  and  the  words  "  and 
executed  "  were  interlined  after  the  word 
"  signed,"  it  was  held,  that  these  words 
were  immaterial,  and  that  no  explanation 
of  the  time  when  the  interlineation  was 
made  was  necessary.  See  also,  Hunting- 
ton V.  Finch,  .3  Ohio  St.  44.5,  and  cases 
cited  in  preceding  note. 

(p)  Fitch  V.  Jones,  5  Ellis  &  B.  238. 

(7)  Master  v.  Miller,  4  T.  R.  329. 

(r)  The  sensible  rule  on  this  subject 
seems  to  have  been  arrived  at  in  Adams 
V.  Prye,  3  Met.  103,  where  it  was  held,  that 
if,  after  the  execution  and  delivery  of  an 
unattested  bond,  the  obligee,  without  the 
knowledge  and  assent  of  the  obligor,  fraud- 
ulciitlv,  and   with   a   view   to   s(>me   im- 


proper advantage,  procures  a  person  who 
was  not  present  at  the  execution  of  the 
bond,  to  sign  his  name  thereto  as  an  at- 
testing witness,  the  bond  is  tliereby  avoid- 
ed and  the  obligor  discharged.  The  act 
of  an  obligee  in  procuring  a  person  who 
was  not  present  at  the  execution  of  the 
bond,  nor  duly  authorized  to  attest  its  ex- 
ecution, to  sign  his  name  thereto,  as  an 
attesting  witness,  is  prima  facie  sufficient 
to  authorize  the  jury  to  infer  a  fraudulent 
intent.  But  it  is  competent  for  the  obligee 
to  rel)ut  such  inference  ;  and  if  the  act  be 
shown  to  have  been  done  without  anv 
fraudulent  purpose,  the  bond  will  not  be 
avoided  by  such  alteration.  And  Dcicey, 
J.,  said :  "  There  was,  by  the  alteration 
whicli  was  made  in  the  case  at  bar,  a  ma- 
terial cliange  introduced  as  to  the  nature 
and  kind  of  evidence  which  might  be  re- 
lied upon  to  prove  the  focts  necessary  to 
substantiate  the  plaintiff's  case  in  a  court 
of  law.  By  adding  to  the  bond  the  name 
of  an  attesting  witness,  the  obligee  became 
entitled  to  show  the  due  execution  of  the 
same,  by  proving  the  handwriting  of  the 
supposed  attesting  witness,  if  the  witness 
was  out  of  the  jurisdiction  of  the  court. 
It  is  quite  obvious,  therefore,  that  a  fraud- 
ulent party  might,  by  means  of  such  au 
alteration  of  a  contract,  furnish  the  legal 
proof  of  the  due  execution  thereof,  by 
honest  witnesses  swearing  truly  as  to  the 
genuineness  of  the  handwriting  of  the 
supposed  attesting  witness ;  and  yet  the 
attestation  might  he  wholly  unauthorized 
and  fraudulent.     It  seems  to  us  that  wii 
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of  fact  for  a  jury,  but  of  law  for  the  court ;  (s)  and  the  burden 
of  proof  of  the  fact  of  alteration  rests  on  the  party  alleging 
it.  (t) 

If  the  alteration  be  by  tearing  off  a  seal,  the  instrument  can- 
not, in  strict  law,  be  pleaded  with  a  profert,  but  the  facts  should 
be  specially  set  forth  as  the  reason  why  there  is  no  profert.  (u) 
If  a  seal  be  added  to  an  instrument,  this  has  been  held  to  be  a 
material  alteration ;  (v)  but  we  think  it  wotild  generally  be  re- 
garded as  immaterial  and  inoperative.  It  has  indeed  been  held, 
that  when  a  seal  adds  no  actual  strength  to  the  contract,  and 
interferes  with  the  intention  of  the  parties,  which  is  adequately 
expressed  and  effected  by  the  instrument  regarded  as  a  simple 
contract,  then  the  seal  may  be  treated  as  mere  surplusage,  (w) 
And  if  an  agent  having  no  authority  to  affix  the  seal  of  his 
principal,  puts  it  to  an  instrument  which  would  be  valid  without 
a  seal,  the  seal  is  mere  surplusage,  (x) 

In  the  absence  of  explanation,  evident  alteration  of  any  in- 
strument is  generally  presumed  to  have  been  made  after  the 
execution  of  it ;  and  consequently  it  must  be  explained  by  the 


ought  not  to  sanction  a  piinciple  whicli  contract  in  a  court  of  law."  See  also, 
would  permit  the  holder  of  an  oblijiation  Tliornton  v.  Appleton,  29  Me.  298. 
thus  to  tamper  with  it  with  entire  "impu-  (s)  Hill  v.  Calvin,  4  How.  (Miss.),  231 ; 
nity.  But  such  would  be  the  necc.^s;ii-y  Bowers  v.  Jewell,  2  N.  N.  543 ;  Marten- 
consequence  of  an  adjudication,  that  the  dale  v.  FoUet,  1  N.  H.  95,  where  the  in- 
subsequent  addition  of  the  name  of  an  at-  serdon  of  tlie  word  young Jn  a  note  for 
testing  witness,  without  the  privity  or  "  merchantalile  neat  stock "  was  Ae/rf  mar 
consent  of  the  obligee,  is  not  a  matcri;il  terial ;  Wheclock  v.  Freeman,  13  Pick, 
alteration  of  the  instrument,  and  would  165;  Brackett  k.  Mountfort,  2  Fairf  115, 
under  no  circumstances  affect  its  validity,  where  a  note  was  attested  some  time  after 
But  we  think  that  it  would  be  too  severe  it  was  signed,  and  it  was  held  that  this 
a  rule,  and  one  which  miglit  operate  with  rendered  tlie  note  void.  Bat  whether  the 
great  hardship  upon  an  innocent  party,  to  alteration  was  made  with  fraudulent  mo- 
hold  inflexibly  that  such  alteration  would,  lives,  or  with  consent,  is  for  the  jury. 
in  all  cases,  discharge  the  obligor  from  Bowers  v.  Jewell,  2  N.  H.  543.  In  South- 
the  performance  of  his  contract  or  obliga-  worth  Bank  v.  Gross,  35  Penn.  8t.  so,  it 
tion.  '  If  an  alteration,  like  that  which  was  held,  that  the  addition  of  a  pamcular 
•was  made  in  the  present  case,  can  be  place  of  piiymiint  in  the  body  of  the  note 
shown  to  have  been  made  honestly,  if  it  by  the  payee,  after  execution,  rendered  it 
can  be  reasonably  accounted  for,  as  done  void  as  to  the  maker,  in  the  hands  of  an 
under  some  misapprehension  or  mistake,  indorsee. 

or  with  the  supposed  assent  of  the  obligor ;         (t)  Davis  v.  Jenney,  1  Met  221 . 
it  should  not  operate  to  avoid  the  obliga-        (u)  Powers  v.  Ware,  2  1  ick.  4ol. 
tion.     But,  on  the  other  hand,  if  fraudu-         (u)  Davidson  a.  Cooper,  11  M.  &  W. 


lently  done,  and  with  a  view  to  gain  any     778,  13  id.  343.  ,/-,-, 

improper  advantage,  it  is  right  and  proper        M  Truett  <-.  Wainwnght,  4  Oilman, 

'ose 
nal 

VOL.    II.  -ifi 


that    the    fraudulent    party   should    lose     41  _  ,-i  -,n 

whoUv  the  right  to  enforce  his  original         {x)  White  v.  Fox,  29  Conn.  570. 
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patty  who  relies  on  the  instrument,  or  seeks  to  take  advantage 
from  it.  Such  is  the  view  taken  by  many  authorities  of  great 
weight.  But  others  of  perhaps  equal  weight  hold,  that  there  is 
no  such  presumption  ;  or,  at  least,  that  the  question  whether  the 
instrument  was  written  as  it  now  stands  before  it  was  executed, 
or  has  since  been  altered,  and  whether  if  so  altered  it  was  done 
with  or  without  the  authority  or  consent  of  the  other  party,  are 
questions  which  should  go  to  a  jury,  to  be  determined  according 
to  all  the  evidence  in  the  case.  («/) 


(y)  It  seems  to  hare  been  the  rule  of 
the  common  law,  that  if  .in  obvious  alter- 
ation or  interlineation  appeared  in  a  deed^ 
it  wouldj  nevertheless,  in  the  absence  of 
any  opposing  te^timony,  be  presumed  to 
have  been  made  bel'ore  tlie  deed  was  finally 
executed,  liecause  the  law  will  never  pre- 
sume fraud  or  forgery  in  any  person  ;  om- 
nia pj-esumuntur  lili  esse  acta.  Co.  Litt. 
225  b.  n.  (1) ;  Trowel  v.  Castle,  1  Kehle, 
22 ;  Den  v.  Farlee,  1  N.  J.  280,  the  alter- 
ation being  against  the  p:irty  claiming  un- 
tlcr  the  pajjcr;  so  in  Fnllen  v.  Siiaw,  3^ 
i)ev.  238.  And  the  Siime  rule  has  been 
adhered  to  in  a  late  English  case.  Doe  d. 
Tatham  c  Catamore,  16  ^l  B.  745,  5  Eng. 
L,  &  Eq.  349.  And  in  some  cases  the 
same  principle  has  been  followed  in  bills 
of  exchange  and  promissory  notes.  Gooeh 
V,  Bryant,  13  Mc.  386,  which  was  an  ac- 
tion on  a  note,  the  date  of  which  obviously 
had  been  at  some  time  materially  altered, 
but  when  there  was  no  e^'ideuce  on  cither 
side.  The  judge  before  whom  the  case 
was  tried,  rnlcd,  tliat  altering  it  after  the 
execution  would  he  a  fraud  which  was 
not  10  be  prcsiuncd,  Imt  must  be  inorcd, 
and  the  plaintiff  had  a  verdict.  On  ex- 
ceptions this  ruiiin;  was  sustained,  Weston, 
C.  J.,  saying  :  "  There  w;i^  no  other  evi- 
dence of  the  alter  ition  of  the  note,  tlian 
what  arose  from  iiispectioti,  from  which  it 
appeared  that  one  of  the  hgures  in  the 
date  had  been  altered.  Of  tin;  f.ict  there 
could  be  no  doubt;  but  the  more  impor- 
tant inquiry  w.is,  wlicn  it  w.is  done.  If 
altered  after  the  signing  and  delivery,  it 
would  vitiate  the  note  ;  if  before,  it  would 
not.  As  to  the  time,  no  evidence  was 
offered  by  cither  party.  The  alteration 
was  not  in  itself  proof  that  it  was  done 
after  the  signature ;  it  might  have  been 
made  before.  If  the  alteration  was  prima 
facie  evidence  that  it  was  done  after,  it 
miuit  be  upon  the  ground  that  such  is  the 


presumption  of  law.     But  we  do  not  so 

understand  it.  It  would  be  a  harsh  con- 
struction ;  exposing  the  holder  of  a  note, 
the  date  of  which  had  been  so  altered  as  to 
accelerate  payment,  or  to  increase  the 
amount  of  interest,  to  a  conviction  of 
f(U-gciv,  unless  he  could  prove  that  it  was 
done  before  the  signature.  If  would  be  to 
establish  guilt  by  a  rule  of  law,  when 
there  would  be  at  least  an  equal  proba- 
bility of  innocence.  But  such  cannot  be 
the  law ;  it  is  a  question  of  evidence,  to  be 
submitted  to  the  jury,  as  was  done  in  the 
case  before  us.  And  they  were  properly 
instructed,  that  it  was  a  case  not  witliiu 
the  statute  of  limitations."  Beaman  o. 
Russell,  20  Vt.  205,  adopts  the  same 
rule.  That  also  was  a  ease  of  an  altera- 
tion in  the  date  of  a  note,  and  the  subject  is 
there  ably  examined.  Cumberland  Bank 
r.  Hall,  1  Halst.  215,  is  the  same  way. 
In  Wickes  v.  Caulk,  5  Harris  &  J.  36,  the 
names  of  the  witnesses  to  a  deed  had  been 
erased.  The  court  refused  to  ]iresume 
that  the  erasure  ivas  after  execution,  say- 
ing :  "  By  the  inspection  of  the  original 
deed,  the  niimcs  of  the  two  persons  are 
written  in  the  place  where  attesting  wit- 
nesses generally  write  their  name,  and 
the  names  are  erased,  but  when  they  were 
erased,  whetlier  before  or  after  the  execu- 
tion of  the  deed,  does  not  appear;  and  it 
is  incumbent  on  the  patty  who  wishes  to 
avoid  a  deed  by  its  erasure,  to  prove  that 
the  alteration  was  made  after  its  execution 
and  delivery.  Attesting  witnesses  are  not 
iicccssurr  to  the  validity  of  a  deed,  and  the 
erasure;  of  thcif  names,  by  a  stranger, 
would  not  avoid  it.  As  the  court,  there- 
fore, were  not  bound  to  presume  that  the 
eriisure  was  made  by  the  grantee,  or  those 
claiming  under  him,  after  the  execittion 
and  delivery  of  the  deed,  the  lessor  of  tho 
plaintiff  could  not  call  on  the  court  to  de- 
clare the  deed  inoperative."    In  Clark  ti. 
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If  there  are  blanks  left  in  a  deed,  affecting  its  meaning  and 
operation  in  a  material  way,  and  they  are  filled  up  after  execu- 


Rogers,  2  Greenl.  147,  it  is  said  tliat  in 
such  eases  "  fraud  and  forgory  are  not  to 
be  presumed."  On  the  other  hand  tliere 
are  many  able  and  wcll-considered  decis- 
ions, to  the  effect  that  it  is  incumbent 
upon  a  party  offering  an  instrument  wliich 
has  an  obvious  or  admitted  interlineation 
or  alteration  on  it,  wliich  is  material,  to 
explain  such  alteration,  and  show  that  it 
was  made  before  execution.  Not  the 
least  of  these  cases  is  that  of  Wilde  v. 
Armsby,  6  Cu.^h.  314.  There,  in  an  ac- 
tion on  a  written  guarantee  of  the  pay- 
ments of  George  Winchester  and  company, 
it  appeared,  on  the  face  of  the  instrument, 
the  signature  to  which  was  admitted,  that 
the  same  had  been  altered  by  an  interline- 
ation of  the  words  "  and  company,"  writ- 
ten in  a  different  handwriting  from  that  of 
the  rest  of  the  instrument,  and  in  a  different 
mk.  It  was  held,  that  the  burden  of  proof 
was  on  the  plaintiff  to  show,  that  the 
interlineation  was  made  before  the  instru- 
ment was  executed.  But  the  court  there 
said :  "  We  are  not  prepared  to  decide 
that  a  material  alteration,  manifest  on  the 
face  of  the  instrument,  is,  in  all  cases 
whatsoever,  such  a  suspicious  circumstance 
as  throws  the  burden  of  proof  on  the  party 
claiming  under  the  instrument.  The  cfti.'et 
of  such  a  rule  of  law  would  be,  that  if  no 
evidence  is  given  by  a  party  claiming 
under  such  an  instrument,  the  issue  must 
always  be  found  against  him,  this  being 
the  meaning  of  the  '  burden  of  proof  1 
Curteis,  640.  But  we  are  of  opinion, 
upon  the  authorities,  English  and  Ameri- 
can, and  upon  principle,  that  the  burden  of 
proof,  in  explanation  of  the  instrument  in 
suit  in  this  case,  was  on  the  plaintiff.  It 
was  admitted  by  his  counsel,  at  the  argu- 
ment, that  the  words  '  and  Co.'  which 
were  interlined  in  the  guarantee,  were  in  a 
different  handwriting  from  that  of  the  rest 
of  the  instrument,  and  also  in  different 
ink.  In  such  a  case,  the  burden  of  ex- 
planation ought  to  be  on  the  plaintiff;  for 
such  an  alteration  certainly  throws  supi- 
cion  on  the  instrument."  Probably  the 
weight  of  authority  in  America  is,  that  in 
vecjotiaUe  instruments,  the  burden  of  show- 
ing that  an  obvious  and  material  altera- 
tion was  lawfully  made,  is  upon  the  party 
claiming  under  it.  Simpson  v.  Stack- 
house,  9  Barr.  186;  Hills  w.  Barnes,  11 
N.  H.  395 ;  McMicken  v.  Beauchamp, 
2  La.  290 ;  Warren  v.  Layton,  3  Harring. 


(Del.),  404 ;  Commercial  Bank  v.  Lum,  7 
How.  (Miss.),  41.1  ;  Wilson  !'.  Hender- 
son, 9  Smedes  &  M.  375  ;  Humphrevs 
V.  Guillow,  13  N.  H.  .tiSS;  M'altcrs  u. 
Short,  5  Oilman,  252 ;  Tillou  v.  Clinton 
Mut.  F.  Ins.  Co.  7  Barb.  564.  And 
in  England  the  current  of  authority  is 
unbroken,  that  in  negotiable  instruments 
a  different  i-ule  prevails  from  that  ap- 
plicable to  deeds.  Any  alteration  in  the 
formei-  must  be  explained.  Lord  t'((«//j- 
hell,  C.  J.,  in  Doe  d.  Tatham  v.  Cala- 
more,  sujn-a;  Johnson  v.  Marlborough, 
2  Stark.  313;  Bishop  v.  Chambre,  3  C. 
&  P.  55 ;  Taylor  v.  Mosely,  6  C.  &  P. 
273;  Sibley  v.  Fisher,  7  A.  &  E.  444; 
Knight  u.  "Clements,  8  A.  &  E.  215; 
Clifford  u.  Parker,  2  Man.  &  G.  909  ; 
Henman  v.  Dickinson,  5  Bing.  183; 
Cari>s  V.  Tattcrsall,  2  Man.  &  G.  890; 
"Wliitficld  ('.  CoUingwood,  1  Car.  &  K. 
325.  Some  American  authorities  deny 
any  distinction  between  deeds  and  other 
writings,  and  hold  the  burden  to  be  always 
on  tlie  party  claiming  under  an  instru- 
ment to  explain  any  alteration  in  it.  Sue 
Ely  V.  Ely,  6  Gray,  439;  Morris  b. 
VanilrivTi,  1  Dali.  67;  Prcvost  i\  Gratz, 
)'et,  C.  C.  369;  Jackson  d.  Gibbs  v.  Os- 
borne, 2  Wend.  555  ;  Acker  v.  Ledyard, 
8  Barb.  514;  Jack.^on  i'.  Jacolty,  9  Cow-  " 
en,  125.  In  England  there  may  be 
found  many  decisions  to  the  effect  that 
alterations  apparent  in  a  will,  will  be  pre- 
sumed to  liave  been  made  afttr  the  original 
execution.  But  it  has  been  said  that  this 
mle  is  founded  n)»on  the  construction  of 
the  Statute  of  Wills,  1  Vict.  ch.  2,  4  6. 
See  Doe  d.  Shallcross  v.  Palmer,  16  Q.  B. 
947,  6  Eng.  L.  &  Eq.  155;  Cooper  v. 
Bockett,  4  Moore,  P.  C.  419.  See  re- 
marks of  Dr.  Lusliington  on  this  statute, 
in  Burgoyne  v.  Showier,  1  Rob.  Ecc.  5. 
In  Rankin  c.  Blackwell,  2  Johns.  Cas. 
198,  the  maker  of  a  note  relied  upon 
an  alteration  in  the  date  and  amount 
as  a  defence.  His  proof  was  (ivter  alia) 
the  alterations  apparent  on  tlie  note  itself, 
from  which  the  jury  might  decide  whetlier 
the  note  had  been  altered  or  not ;  but  the 
judge  overruled  the  evidence  offered,  and 
charged  the  jury  that  the  mere  appeai'ance 
of  alterations  on  the  face  of  the  note,  un 
aided  by  any  proof  as  to  the  character  of 
the  persons  through  whose  hands  it  had 
passed,  was  not  sufficient  to  support  the 
defence  set  up.     The  jury,  acco'-dingly 
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tion,  there  should  be  a  reexecution,  and  a  new  acknowledg- 
ment, (z)  But  no  alteration  in  a  deed  defeats  an  estate  or 
interest  granted  by  it,  if  the  estate  or  interest  have  vested  ;  for 
in  that  case,  "the  moment  after  its  execution  Iho  deed  becomes 
valueless,  so  far  as  it  relates  to  the  passing  of  the  estate,  except 
as  affording  evidence  that  it  was  executed."  (o)  But  even  in 
that  case,  if  the  party  in  possession  of  the  land  under  the  deed, 
is  suing  the  grantor  on  any  of  his  covenants  contained  in  the 
deed,  an  alteration  of  the  deed,  subsequent  to  the  execution, 
would  have  the  same  effect  as  if  made  in  any  other  instru- 
ment, (b) 


found  a  verdict  for  the  plaintiff,  for  the 
full  amount  on  the  face  of  the  note,  with 
interest.  The  verdict  was  set  aside  be- 
cause other  competent  evidence  was  not 
admitted,  but  the  court  observed  :  "  Tlie 
alterations  on  tlie  face  of  the  note,  unsup- 
ported by  other  proof,  would  not  be  com- 
petent evidence ;  but  if  any  previous  tes- 
timony had  been  offered,  to  show  that  the 
note  was  given  for  a  less  sum,  or  to  render 
it  probable  that  a  fraud  had  been  com- 
mitted, the  alteration  on  the  face  of  the 
note  would  have  been  a  strong  corroborat- 
ing circitmstance,  if  not  decisive,  of  tlie 
truth  of  the  fact.  On  the  first  ground,  we 
think  that  there  ought  to  be  a  new  trial, 
with  costs,  to  abide  the  event  of  the  suit." 
In  Bailey  v.  Taylor,  11  Conn.  .531,  the 
whole  reasoning  of  the  court  is  against 
the  principle  that  a  party  claiming  under 
an  instrument,  which  has  been  obviously 
altered,  must  necessarily,  and  in  all  cases, 
explain  such  alteration  before  he  can  re- 
cover upon  the  paper.  And  see  Matthews 
V.  Coalter,  9  Mo.  70.5  ;  North  River  IMca- 
dow  Co.  V.  Shrewsburv  Church,  2  N.  J. 
424. 

(z)  Hibblewhite  v.  McMorine,  6  M.  &, 
W.  200.  But  see  upon  this  point,  Smith 
V.  Crooker,  5  Mass.  538  ;  Wilev  v.  Moor, 
17  S.  &  R.  438;  Duncan  w.  "H.,dL;cs,  4 
MeCord,  239;  Stone  o.  Wilson,  id.  203; 
Fulton's  case,  7  Cowen,  484;  Bank  v. 
Curry,  2  Dana,  142 ;  Jordan  v.  Neilsou, 
2  Wash.  ( Va  ),  164  ;  Boardman  v.  Gore,  1 
Stew.  517;  Bank  v.  McChord,  4  Dana, 
191  ;  Getty  v.   Shearer,  20  Pcnn.  St.  12. 

(a)  Per  Lord  Ahivqer,  in  Davidson  v. 
Cooper,  1 1  M.  &  W.  800.  So  in  Chess- 
man V.  Whittemore,  23  Pick.  231,  it  was 
held,  that  where  the  title  to  real  estate  un- 
der a  deed  has  once  vested  in  the  grantee, 


by  transmutation  of  i)ossession,  it  will  not 
be  divested  or  invalidated  by  a  subseqnent 
material  alteration  of  the  deed.  And 
ilJorUiii,  J.,  said  :  "  There  is  a  manifest 
distinction  between  executory  contracts 
and  conveyances  ol']iropcrty.  When  deeds 
of  conveyani'C  of  real,  or  bills  of  sale  of 
personal  property  arc  completed,  and  pos- 
session dcbvcrcd  under  tlicm,  so  far  as  the 
change  of  ownership  depends  on  them 
they  are  executed,  and  the  property  passes 
and  vests  in  the  grantee.  Tljc  instruments 
may  become  invalid,  so  that  no  action  can 
be  maintained  upon  the  covenants  con- 
tained in  thevn,  and  yet  the  titles  which 
have  been  accpiired  under  them,  remain 
unab'ccted.  AA'licn  a  person  has  become 
the  legal  owner  of  real  estate,  he  cannot 
transfer  it  or  p:nt  with  his  title,  except  in 
some  of  the  fornix  presciilied  liy  law. 
The  grantee  may  destroy  liis  deed,  but 
not  his  estate,  lie  may  deprive  liimself  of 
his  remedies  upon  tlic  covenants,  but  not 
of  his  right  to  hold  the  pro])crty.  This 
distinction  has  existed  from  the"  earliest 
times."  And  sec  Bairett  c.  Thorndike, 
1  Greenl.  73;  Withers  i:  Atkinson,  1 
AVatts,  i>:;6  ;  .Smith  c.  McGowan,  3  Barb. 
404  ;  l!ulton  c.  The  Bishop  of  Carlisle,  2 
H.  Bl.  259.  But  in  Blijs  v.  Jlclntyre,  18 
"\'t.  466,  it  was  /leld,  that  if  a  lessee 
fraudulently  alter  his  lease  in  a  material 
part,  subsequent  to  its  execution,  he  there- 
by destroys  all  liis  future  right  under  the 
lease,  either  to  retain  the  possession  of  the 
premises,  or  to  preclude  the  lessor  fi-om 
reentering  upon  them. 

(b)  Davidson  v.  Cooper,  11  M.  &  W. 
800;  Withers  v.  Atkinson,  1  Watts,  236  ; 
Chessman  ?',  Whittemore,  23  Pick.  231 ; 
Waring  v.  Smyth,  2  Barb!  Ch.  119. 
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SECTION    VI 1 1. 

ON   THE   PENDENCY   OF   ANOTHEE   SUIT. 

Any  one  who  has  a  claim  against  another  is  at  liberty  to 
prosecute  his  claim  at  law,  and  the  whole  system  of  legal  pro- 
cedure exists  for  the  purpose  of  making  effectual  his  endeavors 
to  recover  the  debt,  if  it  be  just  and  legal.  But  no  man  can  do 
more  than  is  necessary  for  this  purpose,  or  use  the  machinery 
of  the  law  merely  to  vex  and  distress  another.  Hence,  as  the 
law  presumes  that  any  one  question  may  be  tried  and  deter- 
mined by  means  of  one  action,  no  claimant  may  bring  more  than 
one  at  the  same  time.  Therefore,  it  is  a  good  cause  of  abate- 
ment of  an  action,  that  another  is  Ihen  pending  for  the  same 
cause,  and  between  the  same  parties,  (c)  But  the  prior  action 
must  be  between  the  same  parties  ;  (d)  and  the  plaintiff  must 
sue  in  the  same  capacity,  (e)  And  it  has  been  held,  that  the 
parties  must  not  only  be  the  same,  but  must  stand  in  the  same 
relation  to  each  other  in  both  suits.  Thus  it  has  been  held, 
that  a  prior  suit  by  A  against  B,  cannot  be  pleaded  in  abate- 
ment of  a  subsequent  suit  by  B  against  A,  arising  from  the 
same  cause.  (/)  In  England  the  prior  suit  must  be  in  a  court 
not  inferior  to  that  in  which  the  second  is,  in  order  to  be  a  de- 
fence, (g-)     If  the  prior  action  be  pending  in  another  State,  it 

(c)  Tracy  o.  Reed,  4  Blackf.  56;  Mc-  165;  Colt  v.  Partridge,  7  Met.  570;  Has- 
Kinsey  v.  Anderson,  4  Dana,  62;  James  kins  v.  Lombard,  IB  Me.  140.  Whether 
V.  Dowell,  7  Sinedes  &  M.  333.  in   an   action  against  tieo,  a  prior  action 

(d)  Therefore,  in  a  suit  against  A,  pen-  against  one  of  them  is  a  good  cause  of 
dency  of  another  suit  of  the  same  cause  abatement,  may  not  perhaps  be  fully  set- 
against  B,  is  not  a  good  plea  in  abatement,  tied.  We  are  inclined  to  believe  it  is. 
Casey  v.  Harrison,  2  Dev.  244 ;  Henry  v.  See  Earl  of  Bedford  v.  Bishop  of  Exeter, 
Goldney,  15  M.  &  W".  494,  overruling  Hob.  137;  Kawlinson  «.  Oriet,  1  Show- 
whatever  is  contrary  in  Boyce  v.  Douglas,  75,  Carth.  96.     And  e  converse,  Graves  v. 

1  Camp.  60.     And  see  Logs  of  Malioga-  Dale,  1  T.  B.  Mon.  190;  Atkinson  v.  The 
ny,  2  Sumner,  589  ;  Treasurers  v.  Bates,  State  Bank,  5  Blackf.  84.     Thougli  there 

2  Bailey,  362;    Davis  v.  Hunt,  id.  412;  was  a  misjoinder  of  defendants  in  the  firs' 
Thomas  v.  Freelon,  17  Vt.  138.  suit.     Id.     ' 

(e)  Cornelius  v.  Vanarsdallen,  3  Penn.  (<?)  Laughton  a.  Taylor,  6  M.  &  W. 
St.  434.  695;    Brinsby  v.   GoH,   12    Mod.    204; 

"(/)  See  Wadleigh ti.  Veazie,  3  Sumner,     Sparry's  case,  5  Rep.  61  a;  Seers  v.  Tui-- 
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will  not  ha\e  this  effect,  (A)  except  in  the  case  of  a  foreign  at- 
tachment or  trustee  process,  (i) 


ncr,  2  Lil.  Ttaym.  1102.  We  are  not 
aware  of  any  sucli  distinction  in  this  coun- 
try, and  if  tlie  court  wliere  the  cause  is 
first  brouglit  has  jurisdiction  to  try  the 
case  and  render  a  valid  judgment  therein, 
we  thinli  tlie.  pendency  of  that  suit  is  good 
cause  of  aijatement  to  a  second  suit  in  an- 
ollicr  and  liiyhcr  court.  See  Boswell  v. 
"TunncU,  10  Ala.  958  ;  Johnston  u.  Bow- 
er, 4  Hen.  &  Mun.  487  ;  Thomas  v.  ]?ree- 
lon,  17  Vt.  138;  Siihoof  c.  Flitcraft,  1 
Ashm.  171  ;  Ship  "  Eoliert  Fulton,  1 
Paine,  620.  But  see  furtljer,  Smith  v. 
The  Atlantic  M.  F.  Ins.  Co.  2  FoMcr,  21, 
cited  infra,  n.  (A) ;  and  Bowne  c,  Joy,  9 
Johns.  221. 

[h]  The  current  of  authorities  is  to  the 
effect  that  the  pendency  of  an  action  in  a 
foreicjn  tribunal,  although  of  competent 
jurisdiction,  is  not  good  cause  of  abate- 
ment. Story,  Conti.  of  Laws  (Bennett's 
Ed.),  §  610  a,  and  cases  cited.  See  also, 
Ostell  u.  Le[ni-c,  5  De  G,  &  S,  95,  10 
Eng.  L.  &  Eq.  250;  McJiltou  v.  Love,  13 
111.  486  ;  Bowne  v.  Joy,  9  Johns.  221  ; 
Walsh  V.  Durkin,  12  Johns  99  ;  lUi.ssel 
V.  Field,  Stuart's  Lower  Canada  R.  558 ; 
Baylcy  v.  Edwards,  3  Swiiii.^t.  703  ;  Sal- 
mon J.  Wooton,  9  Dana,  422  ;  Cli.il/.cl  r. 
Bolton,  3  McCord,  33  ;  Lyman  v.  Brcwn, 
2  Curtis,  C.  C.  559.  And  see  ante,  p.  607, 
n.  [v).  But  see  contra,  Ex  parte  Balch,  .3 
McLean,  221.  And  see  Hart  «.  Granger, 
1  Conn.  154.  If  a  plea  of  such  foicign 
suit  ever  is  good  in  abatement,  it  must 
clearly  show  the  jurisdiction  of  such  for- 
eign court  over  tlie  subject-matter,  and  tlie 
persons  of  the  parties.  Sewell  r.  Kewton, 
10  Pick.  470;  Trenton  Bank  v  AYallace, 
4  Halst.  83.  And  see  Smith  v.  The 
Atlantic  M.  F.  Ins.  Co.,  2  Foster, 
21.  In  this  last  case  the  question  aiose 
whether  the  Circuit  Court  of  the  Unit- 
ed States  for  the  district  of  Xcw  Hamp- 
shire was  a  foreign  court  quoad  the 
state  courts  of  New  Hampshire  ;  and  it 
was  held  that  it  was  not ;  and  therefore 
that  the  pendency  of  another  action  for 
the  same  cause  in  the  former  court,  if  that 
court  had  jurisdiction,  is  a  good  plea  in 
abatement  of  an  action  in  the  latter  courts. 
Perleij,  J.,  said  :  "  The  ground  is  taken 
for  the  plaintiff,  that,  as  to  the  courts  and 
government  of  New  Hampshire,  the  Cir- 
cuit Court  of  the  United  States  for  this 


district,  is  to  be  regarded  as  a  court  of 
foreign  jurisdiction  ;  and  for  that  reason 
an  action  pending  in  the  Cinuit  Court  of 
this  district  cannot  be  pleaded  in  abate- 
ment of  a  subsef|uent  suit  brouuht  for  the 
same  cause  in  a  court  of  this  St:ite.  The 
judiciai7  of  the  United  States  is  a  hninch 
of  the  general  govcniinent  of  this  coun- 
trv,  established  by  tlie  constitution.  The 
circuit  Court  of  the  United  States,  with- 
in its  territorial  limit,  and  as  to  causes 
within  its  jurisdiction,  cannot  be  regarded 
as  a  foreign  court,  ll.^  ]jowcis  are  not  de- 
rived from  any  foreign  government.  Its 
judgments  ojicratc  dircitly  tobind  persons 
and  property  within  this  State  ;  its  process, 
mesne  and  tiual,  i«  cHectual  to  enforce  its 
own  orders  and  judgments.  The  Circuit 
Court  of  another  district  has  no  authority 
within  this  State,"  and  may  be  considered 
territorially  and  for  some  purposes  as  a 
foreign  jurisdiction.  The  Circuit  Court, 
and  the  courts  of  this  State,  derive  their 
powers  from  difierent  sources,  and  for 
must,  if  not  for  all  purposes,  arc  indepen- 
dent of  each  other.  But  in  certain  cases 
'  thei-  exercise  concurrent  jurisdiction.  The 
case  suji])0sed  by  the  ])lea  in  this  action, 
is  one  of  them.  The  ]ilaintiff  had  his 
electifjn  to  I'ursue  liis  remedy  in  the  courts 
of  this  Slate,  or  resort  to  the  concunent 
jurisdierion  of  the  Circuit  Court.  The 
general  rule  of  law  forbids  that  a  defend- 
ant should  be  harassed  by  t^vo  suits  for 
the  same  cause  at  the  same  time.  In  some 
ca.-es,  where  the  first  suit,  from  defect  of 
jurisdiction  in  the  court,  cannot  give  ade- 
quate remedy,  a  second  action  is  allowed. 
This  case  falls  clearly  within  the  reason 
of  the  general  rale,  which  prohibits  the 
second  suit.  No  ground  has  been  sug- 
gested, and  none  occurs  to  us,  for  suppos- 
ing that  two  suits,  one  in  a  State  court, 
and  the  other  in  a  Circuit  Court  for  the 
same  State,  arc  less  vexatious  and  oiipres- 
sive  to  the  defendants,  than  two  suits  in 
the  same  court.  Gn  the  other  hand,  the 
plaintiff  fails  to  bring  himself  within  the 
reason  of  the  cxec|jted  cases,  where  a 
second  action  is  allowed,  because  the  court 
in  ■»  hieh  the  iir.it  was  pending,  cannot  give 
complete  remedy  for  want  of  jurisdiction 
over  the  per.-ou  or  property  of  the  defend- 
ants. ^Vhere  the  prior  suit  is  in  an  infe- 
rior court  of  special  and  limited  jurisdic- 


{i)  See  ante,  p.  607,  u.  (u). 
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It  has  been  sometimes  held,  that  where  the  defendant  pleads 
that  he  has  been  summoned  as  the  trustee  or  garnishee  of  the 
plaintiff,  either  by  a  court  under  the  same  jurisdiction,  or  by  a 
foreign  tTibunal,  and  that  the  trustee  or  garnishee  process  is  still 
pending,  this  may  be  pleaded  in  abatement.  But  generally, 
and  as  we  think  with  better  reason,  it  is  held,  that  is  only  a 
ground  for  the  continuance  of  the  action,  because  it  is  not  cer- 
tain that  the  ti'ustee  or  garnishee  wiH  be  held  on  the  foreign 
process,  (j)  A  reasonable  rule  seems  to  be  that  laid  down  in 
Massachusetts,  namely  :  if  the  pleadings  in  the  case  against  the 
trustee  or  garnishee  are  in  such  a  condition  that  the  garnishee 
can  plead  the  garnishment  in  bar  to  the  action,  he  shall  be  held ; 
otherwise  not.  [k) 

And  there  is  an  exception  to  that  part  of  the  rule  which  re- 
quires the  parties  to  be  the  same,  in  the  case  of  a  qui  tam  action, 
which  may  be  brought  by  any  informer.     There  the  principle 


tion,  incapable  of  aiFording  the  plaintiff 
the  remedy  which  he  needs,  the  prior  will 
not  abate  tlie  second,  though  both  courts 
exercise  their  jurisdiction  in  the  same 
country.  Sparry's  case,  5  Rep.  02  u. 
But  the  fact  that  the  court  in  wliicli  the 
prior  action  is  pending  is  a  subordinate 
jurisdiction,  would  seem  to  be  no  objection 
to  the  plea,  provided  the  first  action  can 
give  adequate  and  complete  remedy.  It 
has  been  decided  in  numerous  cases,  that 
an  action  pending  in  a  court  whose  juris- 
diction is  territonally  foreign,  cannot  be 
pleaded  in  abatement.  The  reason  of  this 
rule  would  seem  to  be,  not  that  tlie  au- 
thority of  the  foreign  court  is  questionable 
within  the  limits  of  its  jurisdiction,  but 
because  the  foreign  court  cannot  enforce 
its  orders  and  judgment  beyond  its  own 
territory ;  and,  on  this  account,  tlie  rem- 
edy of  the  plaintiff  by  his  prior  suit  may 
be  incomplete.  Tlie  defendant  may  have 
property  which  ought  to  he  applied  to  the 
payment  of  the  same  demand  in  both  ju- 
risdictions ;  or  his  property  may  be  in  one 
jurisdiction,  and  his  person  in  another ; 
and  suits  for  these  and  other  reasons  may 
te  necessary  in  both  territorial  jurisdic- 
tions. It  has  accordiniriy  been  held,  that 
a  suit  pending  in  the  Circuit  Court  fur 
another  district  cannot  be  pleaded  in  abate- 
ment of  a  suit  in  a  State  court.  Walsh  v. 
Durkin,  12  Johns.  99.  But  in  this  case 
the  plaintiff's  remedy  was  as  complete  and 


effectual  in  the  Circuit  Court,  as  he  could 
liave  in  the  courts  of  this  State.  The 
mesne  process  of  that  court  gives  security 
on  tlie  person  and  property  of  the  defend- 
ant, at  least  as  effectual  as  can  be  had  by 
ours ;  the  trial,  if  hold,  would  be  by  jurors 
of  this  State ;  the  judgment  for  the  plain- 
tiff would  be  linal  and  conclusive,  and 
could  he  executed  by  the  process  of  that 
court  throughor.t  the  State.  The  plaintiff', 
therefore,  had  no  more  necessity  or  excuse 
for  his  second  suit,  than  he  would  have 
had  if  both  had  been  in  the  same  court. 
And  it  has  accordingly  been  held,  that  the 
judgment  of  the  Circuit  Court  for  the 
same  State,  is  not  to  be  considered  in  the 
State  courts  as  a  foreign  judgment.  Bar- 
ney V.  Patterson,  6  Harris  &  J.  203.  We 
are  of  opinion  that  the  pendency  of  an- 
other action  for  the  same  rause,  between 
the  same  parties,  in  the  Circuit  Court  of 
the  United  States,  is  sufficient,  if  well 
pteaded,  to  abate  a  suit  in  the  courts  of 
this  State,  where  the  Circuit  Court  had 
jurisdiction  of  the  prior  cause."  But 
see  Wadleigh  u.  Veazic,  3  Suinn.  165; 
White  V.  Whitman,  1  Curtis,  C.  G.  494. 

(j)  Winthrop  v.  Carleton,  8  Mass.  456  ; 
Hicks  V.  Gleason,  20  Vt.  139  ;  Crawford 
r.  Chute,  7  Ala.  157  ;  Crawford  v.  Slade, 
9  Ala.  887.  And  see  Brown  u.  Dudley, 
S3N.  H.  511. 

(k)  Thorndike  v.  De  Wolf,  6  Pick, 
120.     See  Drake  on  Attachments,  ch.  32. 
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upon  which  the  rule  is  founded,  namely,  that  the  defendant 
shall  not  be  twice  vexed,  requires  the  second  suit  to  abate, 
although  the  first  were  prosecuted  by  a  different  person,  (l) 

The  plea  must  show  jurisdiction  of  the  former  suit,  if  pend- 
ing in  a  court  not  under  the  same  sovereignty,  (m) 


SE  CTIOIil    IX. 

OF   FORMER   JUDGMENT. 

The  whole  purpose  of  the  law  being  to  settle  questions  and 
terminate  disputes,  it  will  not  permit  a  question  which  has  been 
settled  to  be  tried  again,  (w)  But  it  must  be  the  meaning  of 
this  rule  —  for  this  meaning  is  required  by  obvious  justice  — 
that  only  a  question  which  has  been  settled  after  a  fuU  and 
regular  trial,  and  which  has  been  the  object  of  direct  investiga- 
tion, and  to  which  parties  have  had  their  attention  drawn  in 
such  wise  as  to  warrant  the  supposition  that  a  new  trial  would 


(?)  See  Commonivealth  v.  Churchill,  5 
Mass.  174;  Commonwealth  v.  Chener, 
6  Mass.  347;  Henshaw  v.  Huntiiifj,  "l 
Gray,  203  ;  Thayer  w.  Mowry,  35  Me.  287  ; 
Chamberlain  v.  Carlisle,  6  Foster,  540. 
The  true  spirit  of  the  rule  also  requires 
the  former  suit  to  have  been  valid  anil 
effectual;  otherwise  the  second  suit  will 
not  be  considered  ve.N.atious.  ]>owner  n. 
Garland,  21  Vt.  362  ;  Hill  v.  Danlap, 
15  id.  645;  Quinebaug-  Bank  y.  Tarbox, 
20  Conn.-  510;  Durand  v.  Carrin^ton,  1 
Root,  355.  The  prior  suit  must  also  have 
been  actually  entered  in  court,  for  it  must 
be  proved  by  the  record  to  he  for  the  same 
cause,  and  pending  wlien  the  second  wiw 
commenced.  Parker  v.  Colcord,  2  N.  H. 
36  ;  Commonwealth  v.  Churcliill,  5  Mass. 
174  ;  Trenton  Bank  v.  Wallace,  4  Halst. 
83 ;  Smith  c.  Atlantic  M.  F.  Ins.  Co.  2 
Foster,  21.  The  pendency  of  a  prior  suit 
in  which  the  defendant  is  summoned,  as 
trustee  of  the  plaintiff,  is  no  cause  for 
abatement  of  the  suit  subsequently  com- 
menced by  the  plaintiff  (the  principal  de- 
fendant in  the  first  action)  for  the  cause 
of  action   sought  to   be   reached  by  the 


trustee  process.  Wadleigh  v,  Pillsbury, 
14  N.  H.  373.     And  see  Morton  v.  Wcbli, 

7  Vt.  123.  Neither  is  a  suit  at  law  a  de- 
fence  to   a  suit  in  equity.     Peak  v.  Bull, 

8  B.  Mon.  42S.  Nor  vice  ivrsa.  Colt  v. 
Partridge,  7  Met.  570 ;  Haskins  v.  Lom- 
bard, 16  Mc.  140;  Blanchard  v.  Stone, 
1 G  Vt.  234  ;  Ralph  i;.  Brown,  3  Watts  & 
S.  395. 

(m)  White  v.  Whitman,  1  Curtis,  C.  C. 
494. 

(n)  But  the  party  insisting  upon  a 
former  recovery  as  a  bar  to  an  action, 
must  show  that  the  record  of  the  former 
suit  includes  tlie  matter  alleged  to  have 
been  determined.  Campbell  v.  Butts,  3 
Comst.  173.  Consequently,  where  the 
declaration  in  the  first  suit  states  a  partic- 
ular matter  as  the  ground  of  action,  and 
i^sue  is  taken  by  the  defendant,  parol 
proof  is  inadmissible  to  show  that  a  dif- 
ferent subject  was  litigated  upon  the  trial. 
Id.  And  see  Boston  &  Worcester  R.  R. 
Corp.  V.  Dana,  1  Gray,  83 ;  Davis  v. 
Tallcot,  2  Kern.  184;  Green  v.  Clarke, 
id.  343. 
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but  repeat  a  former  process,  —  only  a  question  tried  in  this  way 
is  excluded  from  further  trial.  For  it  would  be  unjust  and  dan- 
gerous to  permit  a  party  to  bring  up  an  important  question  in- 
cidentally, and  then  bind  conclusively  the  other  party  by  the 
result,  although  he  might  well  have  neglected  this  question,  for 
this  time,  in  his  wish  to  confine  all  his  attention  and  all  his 
efforts  to  what  he  had  a  right  to  deem  the  true  question.  The 
rule  therefore  may  be  expressed  thus,  —  that  a  judgment  on  the 
same  matter  in  issue  is  a  conclusive  bar.  (o)     But  when  we 


(o)  The  Dutchess  of  Kingston's  case, 
20  Howell's  State  Trials,  538,  is  the  lead- 
ing case  on  this  point.  Lord  Chief  Jus- 
tice De  Grey  there  said :  "  From  the  va- 
riety of  cases  relative  to  judgments  being 
given  in  evidence  in  civil  suits,  tliese  two 
deductions  seem  to  follow  as  generally 
true:  —  First,  that  the  judgment  of  a 
court  of  concurrent  jurisdiction,  directlij 
upon  die  pointy  is,  as  a  plea,  a  bar,  or,  as 
evidence,  conclusive  between  the  same 
parties,  upon  the  same  matter,  directly  in 
question  in  another  court.  Secondly,  that 
the  judgment  of  a  court  of  exclusive  ju- 
risdiction directly  upon  the  pointy  is,  in  like 
manner,  conclusive  upon  the  same  matter, 
between  the  same  parties,  coming  incident- 
ally in  question  in  another  court  for  a 
different  purpose.  But  neither  the  judg- 
ment of  a  concurrent  or  exclusive  jurisdic- 
tion is  evidence  of  any  matter  which  came 
collaterally  in  question,  though  within 
their  jurisdiction,  nor  of  any  matter  inci- 
dentally cognizable,  nor  of  any  matter  to 
be  infeired  by  argument  from  thejudgment." 
This  rule  was  expresslv  adopted  by  Story, 
J.,  in  Harvey  v.  Richarfa,  2  Gallis.  229  ; 
and  by  Gihson,  C.  J.,  in  Hibshman  y.  Dnl- 
leban,  4  Watts,  191.  See  also,  Wright  v. 
Deldyne,  Pet.  C.  C.  202;  Gardner  v. 
Buckbee,  3  Cowen,  120.  In  this  last 
case,  B.  sued  G.  upon  a  promissory  note 
in  the  Marine  Court  of  the  city  of  New 
York,  and  G.  pleaded  the  general  issue, 
with  notice  that  the  note  was  given  upon 
the  fraudulent  sale  of  a  vessel  by  B.  to  G., 
which  was  the  question  upon  the  trial,  and 
the  verdict  was  for  the  defendants  :  and 
afterwards  B.  sued  G.  in  the  Court  of 
Common  Pleas  for  the  city  and  county  of 
New  York,  upon  another  note  given  upon 
ihe  same  purchase ;  held,  that  upon  the 
trial  of  the  second  cause,  the  record  and 
proceedings  in  the  first  were  conclusive 
evidence  of  the  fraud,  and  were  a  conclu- 


sive bar  to  the  second  action  ;  that  the 
proper  course  was  to  give  the  i-ecord  of 
the  Marine  Court  in  evidence,  and  then 
show  by  parol  evidence  (e.  g.,  by  the 
justice  who  tried  the  first  cause),  that  the 
same  question  liad  been  tried  before  him. 
So  where  B.  brought  trespass  quare  clau- 
sum  fregit'm  May.  1816,  laying  the  tres- 
pass with  a  coniinuando  between  the  1st 
November,  1814,  and  the  24th  November, 
1815,  and  recovered:  and  then  brought 
trespass  against  the  same  defendant  for  a 
subsequent  injury  to  the  promises  in  ques- 
tion in  the  former  suit ;  it  was  held,  that 
the  record  in  the  former  suit,  followed  by 
parol  evidence  that  the  premises  in  ques- 
tion were  the  same  in  both,  was  conclu- 
sive evidence  of  the  plaintiffs  title  in  the 
second  action ;  that  it  operated  against  the 
defendant  by  way  of  estoppel,  whether  it 
was  pleaded  or  given  in  evidence  in  the 
second  suit.  Burt  v.  Sternburgh,  4  Cowen, 
559.  See  also,  Outram  w.  Morewood,  3 
East,  346  ;  George  v.  Gillespie,  1  Greene, 
Iowa,  421.  It  is  not  neccssaiy  that  the 
plaintiff's  claim  in  both  suits  be  identical. 
If  both  arise  out  of  the  same  transaction, 
and  the  defence  is  equally  applicable  to 
both,  the  first  judgment  will  bo  conclu- 
sive. Bouchand  v.  Dias,  3  Denio,  238. 
In  this  case  H.  C.  was  indobteil  to  the 
United  States  for  duties,  arising  upon  a 
single  importation,  and  gave  two  bonds 
with  the  same  sureties,  payable  at  different 
times,  for  distinct  parts  oif  the  same  debt. 
One  of  the  sureties  having  paid  both  bonds, 
brought  an  action  in  the  Superior  Court 
of  the  city  of  New  York  against  his  co- 
surety for  contribution  on  account  of  the 
money  pakJ  upon  one  of  the  bonds,  and 
the  defendant  pleaded  a  discharge  of  him- 
self from  the  whole  debt  by  the  secre- 
tary of  the  treasury,  pursuant  to  the  act 
of  congress,  to  which  the  plaintiff  demur- 
red, and  judgment  was  given  against  him 
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come  to  the  meaning  of  the  phrase,  "  the  same  matter  in  issue," 
and  the  appHcation  of  the  rule,  we  find  an  irreconcilable 
conflict  between  the  authorities,  (jo)  Much  of  the  difficulty 
springs,  no  doubt,  from  the  relaxation  of  the  rules  and  practice 
of  pleading;  but  there  are  questions  on  this  subject  in  their 
own  nature  difficalt,  and  which  can  only  be  determined  by  fur- 
ther adjudication.  It  may  be  difficult  to  draw  the  line,  but  it 
is  necessary  that  it  should  be  drawn  somewhere,  (q)     Suppose 


HehJ,  that  such  judgment  was  a  conclu- 
sive bar  to  a  subsequent  action  ia  the  Sii- 
pi-cmo  Court  Iietween  the  same  parties,  in 
which  the  plaintiff  sought  to  recover  con- 
tribution on  account  of  the  money  paid 
on  the  other  bond.  So  wlierc  A  took 
from  B  a  bill  of  sale  of  certain  personal 
propcrt}',  and  C  at'tcrwards  levied  upon 
the  property  by  virtue  of  attacliments  in 
favor  of  B's  creditors,  and  A  sub-cquently 
took  and  converted  to  his  own  use  a  part 
of  the  properti/,  for  which  C  sued  him,  and 
recovered  juilj^ment  in  a  justice's  court, 
on  the  ground  that  the  bill  of  sale  was 
fraudulent  and  void  as  to  the  creditors  ;  it 
was  held,  that  the  jmlymcnt  was  conclu- 
sive upon  the  quostinu  of  fraud,  in  an 
action  of  replevin  afterwards  brought  by 
A  against  C  in  the  Supreme  Court,  to 
recover  the  residue  "f  the  properti/.  Doty 
u.  Brown,  4  Comst.  71. 

(/))  This  question  was  examined  by 
Parker,  C.  J.,  with  liis  accustomed  ability, 
in  King  r.  Chase,  1.5  N.  H.  9.  It  was  there 
held,  that  by  "  the  matter  in  issue  "  is  to  be 
understood  that  matter  upon  which  the 
plaintiff  proceeds  by  his  action,  and  which 
the  defendant  controverts  by  his  plead- 
ings ;  that  the  facts  offered  ni  evidence  to 
establish  the  matter  ^\bich  is  in  is^ue  are 
not  themselves  in  issue  within  the  mean- 
ing of  the  rule,  although  they  may  be  con- 
troverted on  trial.  Thus,  where  an  action 
of  trOA'er  is  bi'ought,  and  a  deed  is  oH'ered 
in  evidence  to  establish  the  title  of  the 
plaintiff,  and  impeached  by  the  other  party 
as  fraudulent,  if"  the  jury,  in  considering 
the  case,  are  of  the  opinion  that  the  deed 
is  fraudulent,  and  they  find  tluit  the  prop- 
erty in  question  is  not  the  property  of  the 
jilaintiff,  and  return  a  verdict  tlitit  the  de- 
iciidant  is  not  guilty,  the  verdict  tind 
judgment  will  not  conclude  the  plaintiff, 
in  another  suit,  for  the  recovery  of  other 
property  included  in  the  same  conveyance. 
ISTor  can  the  verdict  be  used  in  evidence  to 
impeach  the  deed  in  such  subsequent  suit. 


(q)  It  is  not  essential  that  the  second 
suit  should  lie  in  the  satne  form  as  the 
first,in  orderthatajudgmcnt therein  should 
be  a  bar.  li'thc  cause  of  aetion  is  the  same 
in  both,  the  former  judgment  is  conclu- 
sive. Thus,  a  judgment  in  trover  is  a  bar 
to  a  second  action  of  assumpsit  for  the 
value  of  the  same  goods.  Agnew  v.  Mc 
Elroy,  10  Smedes  &  M.  552;  Young  r. 
Black,  7  Cranch,  565  ;  Livcrinore  v.  Her- 
schell,  3  Pick.  3.3.  See  Loomis  v.  Green, 
7  Greenl.  386.  Where  the  cause  of  action 
is  the  same,  a  former  judgment  in  a  suit  be- 
tween the  same  jjarties,  though  an  inade- 
quate one,  is  a  bar  to  a  second  recovery. 
Pinney  v.  Barnes,  17  Conn.  420.  In  that 
casi'  an  action  Nvas  brought,  in  the  name 
of  the  judge  of  probate,  against  a  removed 
executor,  on  his  probate  bond,  in  which 
action  sundry  breaches  were  assigned,  and 
amoiiu  them,  that  the  defendant  had  neg- 
lected and  rcfiiscd,  upon  demand  made 
therefor,  to  pay  over  to  his  successor  the 
moneys  in  his  hands  belonging  to  the  es- 
tate ;  and  thereupon  judgment  was  ren- 
dered against  the  defendant  for  a  certain 
sum  and  costs.  On  a  scire  facias  after- 
■\vards  brought  on  this  judgment,  it  ap- 
peared that  the  testator  had  given  by  his 
will  certain  leg.icies,  payable  to  the  lega- 
tees respectively  when  tlicy  should  become 
eighteen  years  of  age  ;  that  neither  at  the 
time  of  tile  defendant's  removal  from  of- 
fice, nor  at  the  trial  of,  and  judgment  in, 
the  original  action,  had  these  legatees  ar- 
rived at  that  ago  ;  that  the  defendant  had 
then  in  his  hands  moneys  belonging  to 
the  estate,  derived  from  a  sale  of  lands 
under  a  decree  of  probate,  sufficient  to  pay 
such  legacies,  which  he  still  retained  ;  that 
on  the  trial  of  such  action,  no  claim  was 
made  or  evidence  offered  in  relation  to  the 
nonqiayment  of  such  legacies,  nor  were 
they  considered  by  the  com't  or  included 
in  the  juilginent,  the  action  having  been 
instituted  and  prosecuted  solely  for  the 
benefit  of  those  entitled  to  the  residuum  of 
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that  in  an  action  for  assault  and  battery,  in  which  the  general 
issue  is  pleaded,  the  defendant  relies  upon  the  "  molliter  mamis 
imposuit,"  asserting  the  alleged  assault  to  have  taken  place 
on  his  own  land ;  the  plaintiff  denies  that  the  land  belonged 
to  the  defendant,  and  this  is  the  main  or  only  question  act- 
ually controverted.  Could  a  judgment  in  this  case  be  inter- 
posed as  a  bar  to  a  writ  of  entry  for  the  same  land,  be- 
tween the  same  parties?  We  think  it  clear  that  it  could  not. 
But  if  to  ti-espass  quare  clausum,  soil  and  freehold  are  pleaded 
by  the  defendant,  can  a  judgment  in  this  action  be  pleaded  in 
bar  to  a  writ  of  entry  ?  It  is  more  difficult  to  answer  this  ques- 
tion, because  it  differs  from  the  former  in  the  new  element,  that 
the  title  to  the  very  land  is  put  in  issue  of  record,  and  by  the 
pleadings.  And  very  high  authorities  answer  this  question  dif- 
ferently, (r)     Again,  if  in  trover,  the  question  turns  upon  the 


the  estate  after  the  payment  of  such  leiia- 
cies.  Held,  Williams,  C.  J.,  and  Waite, 
J.,  dissenting,  that  the  former  judgment 
mast  be  considered  as  covering  the  whole 
gi'ound,  and  constituting  a  bar  to  any 
claim  for  the  legacies  in  the  scire  facias, 
the  cause  of  action  in  both  suits  being 
essentially  the  same. 

(r)  Thus,  in  Arnold  v.  Arnold,  17  Pick. 
4,  wliich  was  a  writ  of  right,  the  tenant 
pleaded  a  judgment  in  fovor  of  his  grantor, 
rendered  in  an  action  of  trespass  quare 
clausum  upon  an  issue  joined  upon  a  plea 
of  liberum  tenementum,  and  the  plea  was 
held  to  he  no  bar.  And  from  the  opinion 
delivered,  it  seems  that  the  judgment 
upon  this  plea  would  have  been  the  same, 
if  it  had  been  interposed  as  a  bar  to  a  writ 
of  entry.  And  in  Jlallett  v.  Foxcroft,  1 
Story,  474,  it  was  held  to  be  no  bar  to  a 
writ  of  right,  that  there  had  been  a  judg- 
ment on  a  petition  for  partition  between 
the  same  parties,  in  favor  of  the  tenant, 
.  upon  an  issue  joined  therein  on  tlie  sole 
seisin  of  the  demandant.  But  in  Dame  v. 
Wingate,  12  N.  H.  291,  it  was  directly 
decided,  that  a  judgment  rendered  in  an 
action  of  trespass  quare  clausum  upon  an 
issue  joined  on  a,  plea  ol  liberum  tenementum, 
is  a  bar  to  a  writ  of  entry  for  the  same 
premises.  And  (r/fcAn's*,  J.,  said  :  "It  is 
a  principle  well  established  in  the  law, 
that  a  former  judgment,  upon  a  point 
directly  in  issue  upon  the  face  of  the 
pleadings,  is  admissible  in  evidence  against 
the  parties  and  their  privies,  in  a  subse- 


quent suit,  where  the  same  point  comes  in 
question.  Nor  is  it  material  that  the  for- 
mer suit  was  trespass,  and  the  latter  a 
writ  of  entry,  if  the  same  point  were  de- 
cided in  the  former  suit.  It  is  not  the  re- 
covery, hut  the  matter  alleged  by  the 
party,  and  upon  which  the  recovery  pro- 
ceeds, which  creates  the  estoppel.  The 
recovery  of  itself,  in  an  action  of  trespass, 
is  only  a  bar  to  tlie  future  recovery  of 
damages  for  the  same  injury  ;  but  the 
estoppel  precludes  parties  and  privies 
from  contending  to  the  contrary  of  that 
point,  or  matter  of  fact,  which,  having 
once  distinctly  been  put  in  issue  by  them, 
or  by  those  to  whom  they  are  privy,  in 
estate  or  law,  has  been  on  such  issue 
joined,  solemnly  found  against  them. 
EUenborouijh,  C.  "J.,  Outram  i'.  Morewoed, 
3  East,  355.  The  recovery  concludes 
nothing  upon  the  ulterior  right  of  posses- 
sion, much  less  of  property  in  the  land, 
unless  a  question  of  that  kind  be  raised  by 
a  plea  and  a  traverse  thereon.  Ibid.  357. 
And  a  recovery  in  any  one  suit,  upon 
issue  joined  on  matter  of  title,  is  equally 
conclusive  upon  the  subject-matter  of  such 
title ;  and  a  finding  upon  title  in  trespass 
not  only  operates  as  a  bar  to  the  future 
recovery  of  damages  founded  on  the  same 
inquiry,  but  also  operates  by  way  of  estop'- 
pel  to  any  action  for  an  injury  to  the  same 
supposed  right  of  possession.  Ibid.  354. 
The  issue  upon  a  plea  of  liberum  tenemen 
turn  raises  a  question  of  title.  Forsaith  v. 
CloKston,  3  N.  H.  403."     See  also,  Bon 
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validity  of  an  instrument  under  which  title  to  the  chattels  is 
claimed,  and  this  is  found  to  be  fraudulent  and  void,  is  the  judg- 
ment in  this  case  conclusive  as  to  all  questions  of  property  or 
title  between  the  same  parties,  under  that  instrument,  and  in 
relation  to  all  the  property  which  the  instrument  purports  to 
transfer  ?     Here,  too,  the  authorities  are  directly  antagonistic  (s) 

So  far  as  we  can  venture  to  state  rules  which  may  determine 
these  difficult  questions,  we  should  say,  that  "  the  matter  in 
issue  "  is  either  that  which  the  record  and  the  pleadings  show 
clearly  to  be  so,  or  else  a  question  which  extrinsic  evidence 
shows  to  have  been  actually  tried,  and  shows  also  to  have  been 
absolutely  essential  to  the  case,  in  so  much  that  the  answer 
to  it  decided  the  case,  and  if  it  had  not  been  contested  the 
case  could  not  have  been  tried.  Further  than  this  we  should 
not  be  willing  to  go.  And  therefore  we  should  say,  that  the 
judgment  in  the  supposed  case 'of  ti-over  should  not  be  conclu- 
sive upon  the  questions  which  might  be  raised  in  other  cases  as 
to  the  validity  of  the  instrument,  and  the  title  it  gave.  And 
we  should  incline  also  to  the  opinion  that  the  jddgment  in  the 
supposed  case  of  trespass  qaare  claiisum. would  be  no  bar  to 
a  writ  of  entry. 

It  is  said  that  the  former  judgment  must  have  been  between 
the  same  parties  ;  and  for  this  rule  there  seems  to  be  good  rea- 
son as  well  as  authority,  (t)     It   has    also  been  held,  as  was 


nett  V.  Holmes,  1  Dev.  &  Bat.  436.  In  carrier  for  goods,  and  the  latter  lias  a  ver- 
some  States,  a  jud^'ment  in  an  action  of  diet  and  jiulgraent  on  a  plea  of  not  yuilty, 
trespass  upon  the  is.=uo  of  lihiTiiin  tene-  the  consif;nco  cannot  maintain  another 
mentum,  has  been  held  admissible  in  a  sub-  action  for  the  same  goods.  Green  w. 
sequent  action  of  ejectment  between  tlie  Clark,  .5  Dcnio,  497.  So  where  a  plain- 
same  parties.  See  llocy  v.  Furnian,  1  titt' may  bring  his  action  against  either  of 
Penn.  St.  29.5;  Kerr  v.  CIics-j,  7  Watls,  two  persons,  as  for  instance  against  a 
371;  Foster  v.  M'Divit,  8  id.  .Ml,  349;  sheriff  or  his  deputv,  for  the  acts  of  the 
Meredith  v.  Gilpin,  6  Price,  14G.  As  to  deputy,  a  judgment  in  favor  of  cither 
the  effect  of  a  jiidunient  in  cjcriinent,  as  would  be  a  bar  to  a  second  action  for  the 
regulated  by  the  llcviscd  Statnlcs  of  New  same  cause,  against  the  other.  Sec  King 
York,  see  Beebe  v.  Elliott,  4  Pari).  4.">7.  t.  Chase,  15  N.  H.  9.     And  in  Parkliurst 

(s)  See  King  v.  Chase,  15  N.  11.  9,  cited  v.  Sumner,  23   Vt.  538,  it  was  hid,  that 

supra,   n.    (/)),   and    Doty   v.   Brown,   4  all  mattei-s  which  might  liave  been  I'lrged 

Comst.  71.  cited  s»/)m,  n.  (o).  by  the  party  before  the  adjudication  are 

{!.)  This  is  not  always  true;  for  where  concluded  by  the  judgment,  as  to  the  prin- 

a  cause  of  action  is  such  that  more  than  cipal  parties,  and  all  privies  in  interest, or 

one  may  sue,  a,  judgment  in  an  action  estate ;  and  among  privies  are  those  wlio 

brought  by  one  is  a  bar  to  an  action  by  are  holden  as  bail  for  the  party, 
the  otiicr.      Thus,  if  a  consignor  sue  a 
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eaid,  that  the  same  parties  must  stand  in  the  same  position,  as 
plaintiff  and  defendant.  It  is  obvious  that  sometimes  this  must 
be  necessary  to  constitute  the  question  the  same ;  and  it  is  only- 
then  that  the  rule  can  apply,  (m) 

It  may  be  added,  that  no  prior  judgment  is  a  bar  to  a  subse- 
quent action,  if  it  be  shown  that  the  judgment  was  obtained 
by  a  mistake  on  the  part  of  the  plaintiff,  which  prevented  him 
fi-om  trying  the  question  ;  as  an  error  in  respect  to  the  charac- 
ter of  the  action,  or  a  fault  in  the  pleading,  (v)  And  it  has  been 
held,  that  a  foreign  judgment  does  not  merge  the  original  cause 
of  action,  and  cannot  be  pleaded  in  bar  of  an  action  founded 
thereon,  (^w) 


SECTION    X. 

OF   SET-OFF. 

Where  two  parties  owe  each  other  debts,  connected  in  their 
origin  or  by  a  subsequent  agreement,  the  balance  only  is  the 
debt,  and  he  to  whom  it  is  due  should  sue  only  for  that ;  and  if 
he  sue  for  more,  the  opposite  debt  may  be  offered  in  evidence 
reducing  the  claim  of  the  plaintiff  to  the  balance.  But  where 
the  opposite  debts  or  accounts  are  not  so  connected,  each  con- 
stitutes a  distinct  debt,  for  which  suit  may  be  brought.     Such 


(m)  See  ante,  pp.  724,  725,  and  n.  (/).  an  action  of  trover  for  the  vessel  must  be 

{v}  Agnew  v.  McElroy,  10  Smedes  &  pleaded  and  averred,  and  proved  to  hiive 

M.  552;  Johnson  v.  White,    13    Smedes  been  upon  the  merits,  and  to  have  been 

&  M.  584.     The   former   decision  must  rendered  in  a  suit  between  privies  in  in- 

have  been  on  the  merits,  or  the  judgment  terest.     Greely  v.  Smith,  3  Woodb.  &  M. 

must  be  such  that  it  m/^Af  Aaye  6ecn.   Dix-  236. 

on  V.  Sinclear,  4  Vt.  354;  N.  E.  Bank  v.         {w}  Lyman  v.  Brown,  2  Curtis,  C.  C. 

Lewis,  8  Pick.  113;  Lane  i'.  Harrison,  6  559.     Where   there  was   a  confession  of 

Munf.  573 ;  M'Donald  v.  Rainor,  8  Johns,  judgment  by  members  of  a  firm  in  the  ab- 

442 ;  Lampen  v.  Kedgewin,  1  Mod.  207  ;  sence  of  one  of  the  partners,  and  without 

Knox  !;.  Waldoborough,  5  Greenl.  185;  his  consent,  and  the  judgment  was  subse- 

Bridge  v.  Sumner,  1   Pick.  371 ;  Mosby  quently  vacated,  as  to  the  partner  who  had 

V.  Wall,  23  Miss.  81.     And  where  judg-  not  consented,  and  as  to  the  whole  firm  at 

ment   was    rendered  in   replevin   against  the  instance  of  the  judgment  creditors,  it 

a  plaintiff,  by  nonsuiting  him  in  a  case  in  was  held,  that  the  debt  for  which  judgment 

which  he  had  replevied  a  vessel  alleged  had  been  confessed  was  revived,  notwith- 

to  be  his  by  virtue  of  a  bottonjry  bond,  standing  a  receipt  in  full  had  been  given 

seized  by  an  attaching  officer,  it  was  held,  therefor.     Clark  i:  Bowen,  22  How  270 
that  that  j\i<lgmcnt  to  be  good  in  bar  of 
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debts  or  accounts  may,  in  many  cases,  be  balanced  by  setting  off 
one  against  the  other ;  at  law  or  in  equity.  The  law  of  set-ofF 
is  very  much  regulated  by  statute  in  this  country ;  and  we  do 
not  propose  to  dwell  upon  the  special  provisions  of  any  of  the 
State  statutes.  But  these  generally  contain  many  principles  in 
common,  and  although,  strictly  speaking,  set-oif  may  not  be  a 
part  of  the  common  law,  [x)  yet  some  rules  and  principles  have 
been  estabhshed  by  usage  and  adjudication. 

The  law  of  set-off  is  quite  similar  to  the  compensation  of  the 
civil  law ;  {y)  not  as  we  think  because  it  is  borrowed  from  it, 
but  because  both  rest  on  similar  principles  of  common  sense 
and  common  justice.  And  although  in  the  details  they  differ 
much,  the  civil  law  doctrines  can  be  applied  to  the  law  of  set-off, 
not  only  for  general,  but  sometimes  for  particular  illustration. 

Set-off  has  been  well  defined,  as  a  mode  of  defence  by  which 
the  defendant  acknowledges  the  justice  of  the  plaintiff's  de- 
mand, but  sets  up  a  demand  of  his  own  against  the  plaintiff,  to 
counterbalance  it  in  whole  or  in  part,  [z) 

A  demand  founded  on  a  judgment  may  be  set  off,  or  upon  a 
contract,  if  it  could  be  sued  in  indebitatus  assumpsit,  debt  or 
covenant,  (a)     But  if  it  arise  ex  delicto,  and  can  be  sued  only 


(x)  The  defence   of  set-off,  strictly  so  in    evidence   upon   such   general   issue.'' 

called,  is  purely  the  creature  of  staiuie.  The  olijcct  of  these  statutes  was  to  prevent 

Stat.  2  Geo.  2,  c.  22,  s.  13,  inade  pcrpct-  ciii,-.s-actiiins    lictivccn    the    same  |iarties. 

ual  by  8   Geo.    2,   c.  24,  s.  4,  and  which,  1-l.ci;;  v.  Howden,  8  Exch.  8.)2.  22  Kii^. 

Avith  some  modifications,  has  liccn  ;;cncr-  L.  &  Iv|.   .551  ;   WalHs  c.   Bastanl,  4  T>a 

ally  adopted    in    the   United    States  (see  (.;.,  M.  &  (j.  2:)1,  31   Eng.  L.  &  Eq.  17.;. 

Meriwether  v.  Bird,  9  6a.  594),  provides.  Courts  of  c(|uity  have  power  at  common 

"that  where  there  are  mutual  del)ts  be-  law,  independent  of  any  statute,  to  order 

twceu   the  plaintiff  and  dcfijndant,  or,  if  a  sct-otf  of  debts  in  certain  cases.     Sec  2 

eitlicr  i)nrty  sue  or  be  sued  as  executor  or  Stni'y's  Eq.  Jur.  eh.  38. 

administrator,   where-  there    are    mutual  (y)   Donuit,  pt.   1,  b.  4,  tit.  2,  s.  1  ;  1 

debts  between  tlie  testator  or  intestate  and  Er.-^k.  Ins.  b.  3,  tit  4,  s.  5  ;  Pothier,  Traite, 

either  party,  one  debt  may  be  set  against  dcs  Obbgatioiis,  pt.  3,  cli.  4.     It  lias  fre- 

the  other,  and   such  matter  may  be  given  quently  been  said  in  America,  that  as  the 

in    evidence    upon    the    general  issue,  or  doctrine  of  set-off  was  borrowed  from  the 

pleaded  in  bar,  as  the  nature  of  the  case  civil   law,  it  should  be  interpreted  bv  the 

shall  require,  so  as  at  the  time  of  his  plead-  same    principles    of    construction.       See 

ing  the  general  is^nc,  where  any  such  debt  jMciinctlicr  v.  Bird,  9  Ga.  .594  ;  per  Knit, 

of  the  plaintiff,  his  testator  or  intestate  is  J.,   in    Carpenter  t.  Butterfield,  3  Johns, 

intended  to  be  insisted  on  in  evidence,  no-  Cas.  1.5.'). 

tice  shall  be  given  of  the  particniar  sum  (;)   Harbour  on  Set-off,  p.  17. 

or  debt  so  intended  to  be  insisted  on,  and  (a)   Hutchinson  !■.  Sturges,  Willcs,  261  ; 

upon  what   account   it   became   due,    or  Howlct  v.  Strickland,  Cowp.  56  ;  Dows- 

otherwise  such  matter  shall  not  be  allowed  land  u.  Thompson,  2  W.  Bl.  910. 
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in  trespass,  replevin,  or  case,  it  is  not  in  general  capable  of  set- 
off; (b)  nor  is  it  if  recoverable  only  by  bill  in  equity,  (c) 

Courts  usually  permit  judgments  to  be  set  off  against  each 
other,  on  motion,  when  such  set-off  is  equitable,  even  if  the  par- 
ties are  not  the  same,  (d)  whether  the  statute  expressly  allow 
this  or  not ;  but  it  is  a  matter  within  their  discretion,  (e)  and  is 
determined  by  the  justice  of  the  case.  Therefore  it  will  not  be 
permitted  against  a  bona  fide  assignee  for  value.  (/)  Nor  if  the 
defendant  is  in  execution  on  the  judgment,  (g-)  for  that  is,  in 
general,  a  satisfaction  of  it.  Or  if,  having  been  imprisoned,  he 
has  been  discharged  by  his  creditor,  even  if  it  was  not  the  in- 
tention of  the  creditor  to  discharge  the  debt,  {h)  But  if  he 
escapes,  or  is  released  from  imprisonment  under  an  insolvent 
act,  which  does  not  discharge  the  debt,  the  judgment  may  be 
set  off.  (t)  And,  in  the  exercise  of  their  discretion,  courts  usu- 
ally permit  the  judgments  recgvered  in  other  courts  to  be  set 
off.  {j)     And  not  only  the  original  judgment  creditor  may  so 


[h)  Huddersfield  Canal  Co.  v.  Buckley, 
7  T.  R.  45  ;  Sapsford  v.  Fletcher,  -1  T.  K. 
512;  Bull.  N.  P.  181 ;  Freeman  v.  Ilyett, 
1  W.  BL  394;  Dean  v.  Alien,  8  Johns. 
390  J  Gibbes  v.  Mitchell,  2  Bay,  351. 

(c)  Gilchrist  K.  Leonard,  2  B"ailey,  135  ; 
Sherman  v.  Ballou,  8  Cowen,  SOi. 

(d)  Barker  v.  Braham,  3  Wilson,  396  ; 
Dennie  <-.  Elliott,  2  H.  Bl.  587 ;  Scher- 
merhorn  r.  Scbermerhorn,  3  Caines,  1 90 ; 
Brewerton  v.  Harris,  1  Johns.  145 ;  Tur- 
ner V.  Satterlee,  7  Cowen,  481  ;  Story  v. 
Patten,  3  Wend.  331 ;  Graves  v.  Wood- 
bury, 4  Hill,-  559 ';  Goodenow  v.  Buttrick, 
7  Slass.  140;  Makepeace  v.  Coates,  8 
Mass.  451  ;  Barrett  v.  Bai-rett,  8  Pick. 
342 ;  Gould  v.  Parlin,  7  Greenl.  82  ; 
Wriyht  V.  Qobleigh,  3  Foster,  32.  In  this 
last  case  it  was  held,  1 .  That  courts  of  law 
have  power  to  set  off  mutual  judgments. 
2.  The  sct-oif  is  made  between  the  real 
and  equitable  owners  of  the  judgment, 
and  not  between  the  nominal  parties.  3. 
If  the  defendant,  against  whom  a  judg- 
ment is  recovered,  is  the  as.signee  and 
equitable  owner  of  an  ascertained  part  of 
a  judgment  recovered  against  the  plaintiff, 
in  the  name  of  another  person,  that  part 
may  be  set  off  against  the  plaintiff's  judg- 
ment. 4.  The  application  to  set  off  judg- 
ments must  be  had  in  the  court  where  the 
judgment  was  recovered  against  the  party 
who  makes  the  application.     5.  To  autho- 


rize a  set-off  of  judgments  it  is  not  neces- 
sary tliat  either  of  the  suits  shall  be  pend- 
ing. 

(e)  Burns  v.  Thornburgh,  3  Watts,  78 ; 
TolliLTt  V.  Hiinison,  1  Bailey,  599  ;  Coxe 
i:.  State  Bank,  3  Halst.  172;  Scott  t. 
Eiver.«,  1  Stew.  &  P.  24;  Davidson  v. 
Geogliagan,  3  Bibb,  233  ;  Smith  <,.  Low- 
den,  1  .Saiidf.  696. 

(/)  Makepeace  i'.  Coates,  8  Mass.  451 ; 
Hofnies  v.  Robinson,  4  Ohio,  90. 

(,(/)  Burnaby's  case,  Stra.  653  ;  Foster 
V.  Jackson,  Ilob.  52  ;  Horn  v.  Horn, 
Amb.  79  ;  Cooper  v.  Bigalow,  1  Cowen, 
56  ;  Tavlor  o.  Waters,  5  M.  &  S.  103 ; 
Jaques  v.  Withy,  1  T.  R.  557.  But  see 
Peacock  r.  Jeffery,  1  Taunt.  426  ;  Simp- 
son V.  Hanley,  1  M.  &  S.  696 ;  Kennedy 
V.  Duncklee,  1  Gray,  65. 

(h)  Pouclier  u.  HoUey,  3  Wend.  184, 
Yates  V.  Van  Rensselaer,  5  Johns.  364. 

(/)  Cooper  V.  Bigalow,  1  Cowen,  206. 

(j)  Eweu  0.  Terry,  8  Cowen,  126; 
Scbermerhorn  v,  Schermorhom,  3  Caines, 
190;  Duncan  w.  Bloomstock,  2  McCord, 
318 ;  Noble  v.  Howard,  2  Hayw.  14 ;  Best 
V.  Lawson,  1  Miles,  1 1  ;  Barker  v.  Bra- 
ham,  2  W.  Bl.  866,  3  Wilson,  396  ;  Hall 
V.  Ody,  2  B.  &  P.  28  ;  Simpson  v.  Hart,  1 
Johns.  Ch.  91,  14  Johns.  63;  Bristowe  v 
Needham,  7  Men.  &  G.  648 ;  Brewerton 
V.  Harris,  1  Johns.  144. 
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use  it,  but  an  absolute  assignee  for  value  may  make  this  use  of 
Ihe  judgment,  (k)  Nor  is  it  material  on  what  ground  of  action 
the  judgment  was  founded.  And  if  the  judgment  which  it  is 
desired  to  set  off  can  be  enforced  by  him  who  would  so  use  it, 
against  the  party  who  has  the  judgment  to  be  satisfied  by  the 
set-off,  this  is  sufficient ;  and  therefore  it  is  not  necessary  that 
the  judgments  be  in  the  same  rights,  or  that  the  parties  on  the 
record  be  the  same.  (I)  So  costs  may  be  set  off,  either  against 
costs  alone,  or  against  debt  and  costs,  (m)  After  some  fluctua- 
tions, it  seems  to  be  settled  as  the  better  opinion,  that  this  set- 
off wiU  be  made  without  regard  to  the  attorney's  lien,  on  the 
ground  that  this  extends  only  to  the  net  amount  due  after  the 
equities  between  the  parties  are  adjusted,  (n) 

Judgments  will  be  set  off  on  motion,  because  the  question  on 
which  they  depend  has  been  tried  and  settled,  and  the  claim 
established,  or  admitted,  (o)  But  other  claims  than  those  rest- 
ing on  judgments  must  be  pleaded,  or  filed  in  such  manner  as 
the  statutes  or  rules  of  court  direct,  with  sufficient  notice  for  the 


(i-)  Mason  v.  Knowlson,  1  Hill.  218. 

(/)  Hutchins  v.  Riddle,  12  N.  H.  464; 
Shaplcy  v.  Bellows,  4  N.  H.  351  ;  Goode- 
now  V.  Bnttrick,  7  Mass.  140 ;  Dennie  v. 
Elliott,  2  H.  El  .587. 

(m)  Nunez  v.  Modigliani,  1  H.  Bl.  217. 
The  old  practice  was  otherwise.  See  But- 
ler i).  Inneys,  2  Stra.  891.  But  the  rale 
stated  in  the  text  is  now  firmlj-  estahlished. 
James  u.  Eagget,  2  B.  &  Aid.  776; 
Thrustout  V.  Grafter,  2  W.  Bl.  826  ;  How- 
ell V.  Harding,  8  East,  362 ;  Lang  v. 
Webber,  1  Price,  375  ;  Hurd  i:  Fogg,  2 
Foster,  98.  But  if  this  set-off  of  costs  is 
sought  by  motion  to  the  court,  it  will  be 
granted  or  not,  according  to  the  justice  of 
the  case.  Gilion  v.  Fryatt,  2  Sandf  638. 
In  McWilliams  i'.  Hopkins,  1  Whart. 
275,  it  was  IwUI,  that  judgment  for  costs 
obtained  against  an  administrator  plaintiff 
in  the  District  Court  for  the  City  «nd 
County  of  Philadelphia,  and  assigned  by 
the  defendant  there  to  A,  cannot  be  set 
off  against  a  judgment  for  damages,  ob- 
tained by  such  administrator  against  A  in 
the  Supremo  Court. 

(n)  Roberts  v.  Mackoul,  cited  in  Thnist- 
out  V.  Grafter,  2  W.  Bl.  826  ;  Schoole 
II.  Noble,  1  H.  Bl.  23  ;  Nunez  v.  Modig- 
linni,  1  H.  Bl.  217  ;  Vaughan  i\  Davics, 
2  H.  Bl.  440;  Dctmie  v.  Kllioit.'a  H.  Bl. 


587  ;  Hall  v.  Ody,  2  B.  &  P.  28 ;  Emdin 
V.  Darley,  4  B.  &  P.  22 ;  Lane  v.  Pearce, 
12  Price,  742,  752;  Taylor  v.  Popham, 
1 5  Ves.  72  ;  Ex  parte  Rhodes,  id.  539  ; 
Mohawk  Bank  v.  Burrows,  6  Johns.  Ch. 
317;  The  People  v.  New  York  Common 
Pleas,  13  Wend.  649;  Spence  v.  White, 
1  Johns.  Cas.  102 ;  Porter  v.  Lane,  8 
Johns.  357  ;  Martin  v.  Hawks,  1 5  Johns. 
405.  But  see  Mitchell  v.  Oldfield,  4  T. 
R.  123;  Randle  v.  Fuller,  6  T.  R.  456; 
Glaister  v.  Hewer,  8  T.  R.  69  ;  Read  i'. 
Dupper,  6  T.  E.  361  ;  Middleton  r.  Hill, 

1  M.  &  S.  240 ;  Harrison  «.  Bainbridge, 

2  B.  &  C.  800  ;  Shapley  v.  Bellows,  4  N. 
H.  353;  Dunklee  v.  Locke,  13  Mass. 
525 ;  Barrett  v.  Barrett,  8  Pick.  342 ; 
Ainslie  v.  Boynton,  2  Barb.  258 ;  Eider 
V.  Ocetin  Ins.  Co.  20  Pick.  259.  And 
see  note  to  Schei'merhorn  v.  Schermer- 
horn,  3  Caines,  190. 

(o)  And  it  is  only  such  a  judgment 
that  can  be  set  off  on  motion.  The  judg- 
ment must  be  conclusive  upon  the  party, 
rendered  in  a  court  which  had  jurisdic- 
tion, and  the  decision  must  have  been 
final,  and  not  appealed  from.  See  flarris 
V.  Palmer,  5  Barb.  105 ;  The  People  o. 
Judges,  6  Gowen,  598.  And  see  Willard 
V.  Fox,  18  Johns.  497;  Weathered  v 
Mays,  1  Tcxiis,  472. 
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plaintiff  to  deny  and  contest  them  if  he  chooses  to  do  so.  For 
not  even  the  amount  of  a  note  will  be  set  off,  unless  the 
plaintiff  had  the  opportunity  to  contest  it,  nor  even  the  amount 
of  a  verdict  recovered,  for  it  may  be  that  this  will  be  set 
aside,  (p) 

The  amount  due  on  the  condition  of  a  bond  may  generally 
be  pleaded  in  set-off,  but  not  the  penalty ;  for  this  may  be  re- 
duced both  at  law  and  in  equity,  (q)  But  if  the  full  amount  of 
a  bond  is  agreed  upon  as  liquidated  damages,  it  may  be  set 
off.  (r) 

One  important  and  very  general  principle  in  the  law  of  set- 
off is,  that  the  demand  must  be  due  to  the  party,  or  the  claim 
must  be  possessed  by  him,  in  Ms  own  right,  (s)  But  this  may 
be,  either  as  original  creditor  or  payee,  or  as  owner  by  assign- 
ment. It  seems  indeed  to  be  settled,  that  debts  held  in  the  right 
of  another  can  be  set  off  neither  at  law  nor  in  equity.  But  a 
question  sometimes  exists  as  to  the  application  of  this  rule. 
Whether  a  party  holds  a  claim  or  debt  for  this  purpose  in  his  own 
right  may  perhaps  be  determined  by  two  tests  ;  he  so  holds  it,  if, 
first,  he  can  sue  for  it  in  his  own  name,  without  setting  forth  as 
the  foundation  of  his  right  some  representative  or  vicarious  char- 
acter ;  and  secondly,  if,  having  sued  for  and  recovered  the  debt, 
he  would  have  a  right  to  use  it  at  his  own  pleasure,  and  for  his 
own  benefit,  or  has  a  valid  lien  on  it  for  his  own  security. 
The  rights  to  the  two  demands,  one  of  which  is  to  be  balanced 
against  the  other  by  set-off,  must  be  similar  rights.  Thus,  if  an 
executor  sues  as  executor,  the  defeindant  may  set  off  a  debt  due 
from  the  testator  ;  (t)  if  he  sues  for  a  cause  of  action  accruing 
after  the  testator's  death,  and  does  not  describe  himself  as 
executor,  the  defendant  cannot  set  off  a  debt  due  to  him  from 

(p)  Bagg  w,  JefFerson,  C.  P.  10  Wend.  (s)   This  is   too  universally  settled  to 

615  ;  Cobb  v.  Haydock,  4  Day,  472.  need  the  citation  of  adjudged  ca.ses. 

(q)  Burgess  v.  Tucker,  5  Johns.  105 ;  (t)  But  if  the  defendant  has  purchased 

Nedriffe  v.  Hogan,  2  Burr.  1024.     Dam-  a  debt  against  an  intestate,  since  his  death, 

ages  arising  from  the  breach  of  covenant  it  has  been  held,  that  he  cannot  set  it  off 

in  a  deed  of  real  estate,  may  bo  set  off  in  against  an  action  by  the  administrator  to 

cases  where  the  amount  of  such  damages  recover  a  debt  due  the  intestate.     Eoot  v. 

may  be  ascertained  by  a  mere  computa-  Taylor,   20  Johns.    137;    Whitehead    v. 

tion.     Drew  u.  Towle,  7  Foster,  412.  Cade,  1  How.  (Miss.),  95. 

(r)  Fletcher   v.   Dvche,  2   T.   R.   .32; 
Ducifforth  V.  Alison,  1  M.  &  W.  412. 
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•the  testator ;  (m)  he  cannot  himself  set  off  a  debt  due  to  him 
personally  against  a  claim  on  the  estate  of  the  testator  made 
against  him  as  executor ;  (v)  nor  if  he  be  sued  for  his  own  debt 
can  he  set  otf  a  debt  due  him  as  executor,  (w)  So  a  debt  due 
to  a  man  in  right  of  his  wife  cannot  be  set  off  in  an  action 
against  him  on  his  own  bond,  (x)  Nor  can  a  debt  contracted 
by  the  wife,  before  marriage,  be  set  off  in  an  action  brought  by 
the  husband  alone  ;  (y)  unless  he  has  by  his  promise  to  pay  it 
made  it  his  own  debt.  So  in  a  suit  either  at  law  or  in  equity 
against  partners,  the  demand  of  one  of  the  defendants  against 
the  plaintiff  cannot  be  set  off.  (z) 


(m)  Kilvinjrton  u.  Stevenson,  Willes, 
264,  note ;  Tcgetraeyer  v.  Lumley,  id. ; 
Schofield  V.  Corbett,  6  Nev.  &  Man.  527  ; 
Houston  V.  Robertson,  4  Camp.  342; 
Watts  I'.  Rees,  9  Exch.  096,  25  Eng.  L. 
&  Eq.  50.')  ;  Jteiccin  i-.  Smith,  2  Hill, 
210  ;  Evr  r.  Evans  8  Wend.  5.30  ;  Diile  v. 
Cook,  4'  Johns.  Ch.  M  ;  Colby  v.  Colby, 
2  N.  II.  419;  ^\'oIfel'sbcl\;cl'  v.  Bucher, 
10  S.  &  K.  10;  Brown  V.  Garland,  1 
Wash.  Va.  221  ;  Rapier  r.  Holland, 
Minor,  176  ;  Burton  v.  Chinn,  Hardin, 
252;  Mellen  c.  Boarraan,  1.3  Snic-de.s  & 
M.  100;  .Shav/  ».  Gookin,  7  N.  H.  16. 
And  see  Stuart  f.  Comnionwealtli,  8 
Watts,  74.  In  an  aetion  by  an  executor, 
a  legacy  ljC(|iieathcd  the  defendant  cannot 
be  set  off,  although  the  executor  has  funds 
to  pay  the  legacy.  Robinson  v.  Robinson, 
4Harring.  (Del.),  418  ;  Sorreller.  Sorrelle, 
5  Ala.  245.  But  if  the  executor  is  sued  for  a 
debt  duo  from  lii.s  testator  in  his  lifetime, 
he  may  set  off  a  dcbi  which  has  accrued 
due  from  the  plaintiff  to  him  as  executor 
since  the  death  of  the  testator.  JNIardall 
V.  Tbeiluson,  18  Q.  B.  857,  14  Eng.  L.  & 
Eq.  74.  So  where  an  executor  is  sued 
for  a  debt  created  by  himself  as  executor, 
lie  may  set  off  a  debt  due  fi-oni  the  plain- 
tiff to  the  testator  in  his  hfetime.  Blakes- 
ley  V.  Smallwood,  8  Q.  B.  5.38. 

(!•)  Nor  vice  versa.  Grew  v.  Burditt,  9 
Pick.  265 ;  Snow  v.  Conant,  8  Vt.  308  ; 
Cummins  r.  Williams,  5  J.  J.  Marsh. 
384;  Banton  v.  Hoomes,  1  A.  K.  Marsh. 
19;  Harbin  c.  Levi,  6  Ala.  399.  In  an 
action  against  an  executor  to  recover  a 
legacy  given  to  the  plaintiff's  wife,  the  ex- 
ecutor may  set  off  a  bond  given  by  the 
plaintiff  himself  to  the  testator  in  his  life- 
time. Lowman's  Appeal,  3  Watts  &  S. 
349. 


(w)  Thomas  v.  Hopper,  5  Ala.  442. 

(x)  Paynterw.  Walker,  Bull.  N.  P.  179. 
In  an  action  by  husband  and  wife,  for  a 
legacy  left  to  the  wife  "  for  her  own  use," 
the  executor  cannot  set  off  a  debt  due 
from  the  husband  to  the  testator  in  his 
lifetime.  Jamison  v.  Brady,  6  S.  &  R. 
466.  Otherwise  if  the  legacy  is  given  to 
the  wife  not  to  her  separate  use.  Low- 
man's  Appeal,  3  Watts  &  S.  349.  Neither 
can  the  husband's  debt  be  set  off  against 
the  wife's  distributive  share  of  her  fiither's 
estate,  when  the  parties  have  been  di- 
vorced ;  and  although  such  divorce  was 
after  the  intestate's  death.  Fink  v.  Hake, 
6  Watts,  131.  In  a  suit  by  husband  and 
wife  for  rent  of  the  wife's  premises,  the 
defendant  may  set  off  a  demand  against 
the  husband  alone.  Ferguson  v.  Lothrop, 
15  Wend.  625.  But  see  Naglee  i'.  Inger- 
soU,  7  Penn.  St.  185,  where  it  was  held, 
that  a  debt  due  by  a  husband,  or  one 
which  he  bad  agreed  to  pay,  could  not  be 
set  off  against  a  claim  for  rent  due  to  his 
wife's  se])arate  estate,  although  she  had 
authorized  him  to  receive  the  rents  with- 
out accounting. 

(i/)  Burrough  v.  Moss,  10  B.  &  C.  558; 
■Wood  r.  Akcrs,  2  Esp.  594. 

(;)  The  decisions  are  uniform  that  a 
joint  debt  cannot  be  set  off  against  a  sep- 
arate debt,  nor  rice  versa.  Woods  v.  Car- 
lisle, 6  N.  H.  27  ;  Walker  c.  Lcigliton,  11 
Mass.  140  ;  Howe  r.  Sheppard,  2  Sumner, 
409;  M'Dowcll  w.  Tyson,  14  S.  &  R.  300  ; 
Bibb  r.  S.iundcrs,  2  Bibb,  86  ;  Armistead 
V.  Butler,  1  Hen.  &  Muuf.  176  ;  Palmer  v. 
Green,  6  Conn.  14  ;  Emerson  v.  Baylies, 
19  Pick.  59  ;  Warren  v.  Wells,  1  Met.  80. 
And  see  Grant  v.  Royal  Exch.  Ass.  Co. 
5  M.  &  S.  439.  If  there  is  an  express  agree- 
ment with  «  person  dealing  with  a  firm, 


en,  III.J 


DEFENCES. 


739 


Tt  sometimes  happens  that  a  demand  may  be  set  off,  due 
from  the  person  actually  and  beneficially  interested  in  the  suit, 
although  it  is  brought  for  his  benefit  by  one  who  has  the  legal 
interest,  and  is  therefore  plaintiff  of  record,  but  has  no  other 
interest,  {a) 

If  there  is  more  than  one  defendant,  neither  one  can  set  off 
a  demand  due  to  himself  alone,  but  all  may  set  off  demands 
due  to  all  jointly.  Nor  can  a  single  defendant  set  off  a  debt 
due  to  him  from  a  part  only  of  two  or  more  plaintiffs,  (b) 

No  demand  can  be  pleaded  in  set-off,  unless  it  be  reasonably 
certain.  But  this  is  meant  to  exclude  only  those  cases  in 
which  a  jury  must  determine  the  amount  of  damages  by  their 
own  estimate  or  opinion,  and  not  those  in  which  they  can  ascer- 
tain the  amount  by  mere  calculation,  if  they  find  the  claim 
valid.  In  general,  demands  may  be  set  off,  which  are  for  liqui- 
dated damages,  meaning  thereby  when  their  amount  is  specific, 
or  is  directly  and  distir^ctly  ascertainable  by  calculation ;  and 
also  all  those  which  usually  may  be  sued  for  and  recovered 
under  the  common  counts,  (c) 


that  the  debts  severally  due  from  the  mem- 
bers of  the  firm  to  that  person  shall  be  set 
off  against  any  demands  wliich  the  firm 
may  have  jointly  on  him,  such  agreement 
is  binding,  and  the  set-off  may  be  al- 
lowed. Kinnerly  v.  Hossack,  2  Taunt. 
170;  Hood  «.  Riley,  3  Green,  127.  See 
Lovel  V.  Whitridge,  1  McCord,  7  ;  Everng- 
him  V.  Ensworth,  7  Wend.  326.  So  if  the 
surviving  partner  sue  for  a  debt  due  the 
firm,  the  defendant  may  set  off  a  debt  due 
from  such  a  partner  alone.  Holbrooli  v. 
Lackey,  13  Met.  132.  But  see  Header  !>. 
Scott,  4  Vt.  26  ;  Lewis  a.  Culbertson,  11 
S.  &R.48.  ^    , 

(a)  See  Campbell  v.  Hamilton,  4  Wash. 
C.  C.  92.     But  see  infra,  nn.  (p),  (q). 

{b)  Ross  V.  Knight,  4  N.  H.  236  ;  Hen- 
derson V.  Lewis,  9  S.  &  R.  379  ;  Banks 
V.  Pike,  15  Me.  268;  Fuller  v.  Wright, 
18  Pick.  403  ;  Watson  v.  Hensel,  7  Watts, 
344 ;  Archer  v.  Dunn,  2  Watts  &  S.  327  ; 
Trammell  v.  Harrell,  4  Pike,  602  ;  Jones 
V.  Gilreath,  6  L-ed.  338;  Voso  v.  Phil- 
brook,  3  Story,  335.  The  statutes  in 
some  States  are  different.  But  in  an  ac- 
tion against  principal  and  surety,  for  the 
default  of  the  principal,  a  debt  from  the 
plaintiff  to  the  principal  alone  has  in  some 


cases  been  allowed  to  be  set  off.  Brun- 
dridge  u.  Whitecomb,  1  D.  Chip.  180; 
Crist  V.  Brindle,  2  Kawle,  121.  See 
Lynch  v.  Bragg,  13  Ala.  773;  Mahurin  r. 
Pearson,  8  N.  H.  539;  Prince  v.  Fuller, 
34  Maine,  122.  And  such  was  tlie  civil 
law.  2  Storv's  Eq.  Jur.  ^  1442.  But 
see  Warren  v'.  Wells,  1  Met.  80  ;  Walker 
I'.  Leigh  ton,  11  Mass.  140.  So  where  a 
tax  collector  gives  a  joint  and  several  bond 
to  a  town,  with  sureties,  and  then  sues  the 
town  in  his  own  name,  on  an  order  of  the 
town  to  him,  the  town  may  set  off  money 
which  the  plaintiff  has  received  and  not 
paid  over  in  breach  of  his  bond.  Donel- 
son  V.  Colerain,  4  Met.  430. 

(c)  This  rule  arises  from  the  words  of 
the  statute,  before  cited,  that  a  set-off  is 
allowed  in  cases  of  mutual  debts,  i.  e., 
claims  in  the  nature  of  a  debt ;  and  the 
same  rule  is  applied  to  both  parties.  For 
if  the  suit  is  brought,  not  for  a  debt,  but  for 
unliquidated  damages,  no  defence  of  set- 
off can  be  allowed.  Hardcastle  v.  Nether- 
wood,  5  B.  &  Aid.  93,  which  was  .an 
action  for  not  indemnifying  the  plaintiff 
for  paying  the  defendant's  own  proper 
debt;  Hutchinson  ;■.  Reid,  3  Camp.  329, 
for  not  accepting  a  bill  of  exchange ;  Birch 
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It  may  perhaps,  be  doubtful,  when  compensation  for  part 
performance  of  a  contract  may  be  set  off  against  an  action  for 
breach  of  the  contract,  and  when  it  should  ralher  be  given  in 
evidence  by  way  of  reduction,  or  when  it  can  only  be  used  as 
the  ground  of  a  cross-action,  (d)  This  must  depend  upon  the 
circumstances  of  the  case,  and  upon  the  provisions  of  the  stat- 
ute in  the  State  where  the  action  is  tried. 

Set-off  should,  however,  be  discriminated  from  reduction,  and 
recoupment ;  to  both  of  which  it  bears  much  analogy,  and  with 
either  of  which  it  may  be  so  mingled  by  the  facts  of  a  case 
as  to  make  it  difficult  to  say  in  which  of  these  forms  the  oppos- 
ing demand  should  be  brought  against  the  plaintiff's  action. 
In  general,  a  defendant  may  deduct  from  the  plaintiff's  claim 
aU  just  demands,  or  claims  owned  by  him,  or  payments  made 
by  him,  in   the  very  same  transaction,  or  even  in  other  but 


i\  Depeystcr,  4  Camp,  385,  against  an 
agent  for  not  accounting ;  Gilliii,ii:linm  u. 
M'asliett,  13  Price,  434,  for  not  replacing 
stock  according  to  agreement;  Warn  i'. 
Bickford,  7  Trice,  550,  for  broacli  of  a 
covenant  for  qniet  enjoyment ;  Attwool  ". 
Attwool,  1  Ellis  &  B.  21,  18  Eng.  L.  & 
Eq.  386,  for  broach  of  a  bond  to  indem- 
nify generally;  Castelli  i-.  Boddini^fon,  1 
Ellis  &  B.  66,  16  Eng.  L.  &  Eq.  127,  an 
action  on  a  policy  of  insurance  for  an  av- 
erage loss.  And  see  Cope  v.  Joseph,  9 
Price,  155;  Gordon  v.  Bowne,  2  Johns. 
150;  Osborn  v.  Etheridge,  13  Wend.  339, 
a  suit  by  a  tenant  against  his  landlord,  to 
recover  costs  of  the  defence  of  summary 
proceedings,  instituted  by  the  latter  ; 
Cooper  V.  Robinson,  2  Chitty,  161,  for 
not  indemnifying  plaintiff  from  certain 
taxes;  Wilmot  v.  Hurd,  11  "Wend.  584, 
for  breach  of  warranty  in  the  sale  of 
goods ;  Dowd  v.  Faucett,  4  Dev.  92,  cov- 
enant for  uncertain  damages.  And  see 
further,  Pettee  v.  The  Tennessee  Manu- 
facturing Co.  1  Sneed,  385 ;  Edington 
V.  Pickle,  id.  122.  More  frequent  illus- 
trations exist  of  claims  which  cannot  be 
used  by  a  defendant  by  way  of  set-off, 
because  they  are  not  debts,  within  the 
statutory  meaning  of  that  word.  Thus 
it  seems  that  unliquidated  losses  on  a  pol- 
icy of  insurance  cannot  he  made  the  sub- 
ject of  set-off.  Thomson  v.  Ri'dman,  11 
M.  &  W.  487  ;  Grant  v.  Royal  Exch.  Ass. 
Co.  5  M.  &  S.  439.  And  see  Gumming 
V.  Forester,  1  id.  494.     Nor  can  a  claim 


for  tortiou^ly  taking  the  defendant's  prop- 
erty be  set  off.  Hopkins  v.  Mcgquire,  35 
Me.  78.  Neither  is  a  breach  of  a  cove- 
nant for  the  non-delivery  of  goods  accord- 
ing to  contract  a  subject  of  set-off.  How- 
kt  r.  Strickland,  Cowp.  56 ;  Wright 
V.  Smyth,  4  Watts  &  S.  527.  Nor  a 
breach  of  the -guaranty  when  the  damages 
are  uncertain.  Moreley  v.  Inglis,  4  Bing. 
N.  c.  58 ;  Crawford  v.  Stirling,  4  Esp. 
207.  Cuiilm  if  the  damages  are  certain. 
Collins   c.   Wallis,   11   J.   B.  Moore,  248. 

50  to  an  action  by  a  bank,  the  defendant 
cannot  set  off'  liis  stock  in  tlie  bank.  Har- 
per !i.  Calhonn,  7  How.  Miss.  203  ;  Whit- 
lington  V.  Farmers  Bank,  5  Harris  &  J. 
489.  Nor  can  he  set  off  the  bills  of  such 
bank.  Hallowell  Bank  t'.  Howard,  13 
Jlass.  235.  A  note  payable  in  work  can- 
not be  set  off  against  a  demand  payable 
in  cash.  Bratlier  v.  McEvoy,  7  Mo.  598. 
In  Massachusetts  taxes  are  not  the  sub- 
ject of  set-off.  Peirce  v.  Boston,  3  Met. 
520. 

(rf)  As  to  the  right  of  the  defendant  to 
reduce  the  plaintiff's  demand  in  the  cases 
mentioned,  ante,  ]).  523,  n.  (i),  see  the  fol- 
lowing eases.  Basten  v.  Butter,  7  East, 
579  ;  Farnsworth  v.  Garrard,  1  Camp.  38; 
Denew  v.  Daverell,  3  id.  451  ;  Mandel  v. 
Steel,  8  M.  &  W.  858 ;  Heck  v.  Shener, 
4   S.  &  R.  249  ;  Still   V.   Hall,  20  "Wend. 

51  ;  Hunt  v.  The  Otis  Company,  4  Met. 
464  ;  McAllister  v.  Reab,  4  Wend.  483  ; 
8  id.  109;  Erittou  v.  Turner,  6  N.  H 
481, 
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closely  connected  transactions.  They  must,  however,  be  so 
cotinected  as  fairly  to  authorize  the  defendant  to  say  that  he 
does  not  owe  the  plaintiff,  on  that  cause  of  action,  so  much  as 
he  seeks,  and  not  that  he  ought  not  to  pay  the  plaintiff  so 
much,  because  on  another  cause  of  action  the  plaintiff  owes 
him.  If  he  can  so  present  and  use  his  claims,  he  diminishes 
the  plaintiff's  claim  by  way  of  reduction,  (e)  Recoupment  we 
consider  to  belong  rather  to  cases  where  the  same  contract 
lays  mutilal  duties  and  obligations  on  the  two  parties,  and  one 
seeking  remedy  for  the  breach  of  duty  by  the  second,  the  sec- 
ond meets  the  demand  by  a  claim  for  a  breach  of  duty  against 
the  first.  But  the  word  is  of  recent  introduction,  and  is  not 
used  with  uniformity  or  precision.  (/)  The  essential  difference 
between  recoupment  or  reduction  on  the  one  hand,  and  set-off 
on  the  other,  is  that  in  set-off  the  ground  taken  by  the  defend- 
ant is  that  he  may  owe  the  plaintiff  what  he  claims,  but  a  part 
or  the  whole  of  this  debt  is  paid  in  reason  and  justice  by  a  dis- 
tinct and  unconnected  debt  which  the  plaintiff  owes  him. 

It  should  be  remarked,  that  a  set-off  is  a  defence  which  the 
defendant  may  use  or  not  at  his  pleasure.  If  he  forbears  doing 
so,  this  in  no  way  impairs  his  right  to  establish  his  claim  by  a 
separate  action,  (g)     It  is,  however,  better  that  it  should  be  set- 

(e)  The  difference  between  allowing  a  2  M;in.  &  G.  241.  And  see  Dale  v 
certain  defence  by  way  of  set-off,  and  by  SoUet,  4  Burr.  21.33. 
way  of  reduction  of  damages,  although  not  (/)  The  doctrine  of  recoupment,  or  re- 
broad,  is  yet  clear  and  well  defined.  A  coupcr,  as  it  was  formerly  termed,  is  not  a 
few  instances  will  illustrate  the  application  new  one  in  the  common  law,  although  it 
of  the  principle.  Thus,  in  assumpsit  for  was  formerly  used  in  a  different  sense 
dyeing  goods,  the  defendant  may,  at  com-  from  that  alluded  to  in  the  text.  It  was 
men  law,  show  that  there  is  a  ctistom  of  formerly  used  to  signify,  as  it  is  now  in 
the  trade  by  which  damages  done  the  many  courts,  .and  decisions,  a  right  of  de- 
goods  in  dyeing  shall  be  deducted  from  duction  from  the  amount  of  the  plaintiS^'s 
the  price  of  dyeing.  Bamford  u.  Harris,  claim,  eifher  from  part  payment,  or  de- 
1  Stark.  343.  So  a  master  may  show,  in  fective  performance  of  contract  on  the  part 
an  action  by  a  servant  for  his  wages,  that  of  the  plaintiff',  or  from  any  analogous  fact 
the  plaintiff  agreed  to  deduct  therefrom  The  same  idea  was  expressed  by  defalk, 
the  value  of  goods  lost  by  his  negligence,  discount,  deduction,  reduction,  and  in  actions 
Le  Loir  t).  Bristow,  4  Camp.  1.34.  And  oC  ton,  by  mitigation.  But  we  have  given 
See  Dobson  v.  Lockhart,  5  T.  R.  133;  the  definition  of  the  text  as  the  true  and 
Kinnerley  v.  Hossack,  2  Taunt.  170  ;  Cle-  proper  one,  smce  the  word  recouper  m  the 
worth  y  Pickford  7  M.  &  W.  314.  So  original  signifies  to  cat  ai/ain,  and  therefore 
in  an  action  for  work  and  labor  and  mate-  would  favor  the  definition  above,  and  Bar- 
rials,  the  defendant  may  show,  without  hour  on  set-off  is  in  favor  of  the  same  use 
pleading  aiir  set-off,  that  he  supplied  part  of  the  term. 

of  the  r^aterials  himself.     Newton  ..Fors-  g)  Laing  ..  Chatham,   I   r^"|'P-  2=>i  ; 

ter   12  M.  &  VV.  772  ;   Turner  o.  Diaper,  Mmor  v.  Walter,  17  Mass  2.i,  ;  l)e  bylta 
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tied  by  set-off,  when  that  can  properly  be  done,  because  it  saves 
both  expense  and  time  to  do  this.  And  courts  have  censured 
parties  for  not  pleading  a  demand  by  way  of  set-off,  when  there 
was  nothing  to  show  that  it  might  not  have  been  made  per- 
fectly available  to  the  defendant  in  that  way.  For  set-off  is  in 
the  nature  of  a  cross-action,  and  is  substituted  for  that,  for  the 
very  purpose  of  preventing  unnecessary  litigation.  Therefore, 
also,  only  those  demands  can  be  set  off  for  which  an  action 
might  be  brought  by  the  defendant,  and  sustained.  If  it  be 
barred  by  the  statute  of  limitations,  or  otherwise  defeasible,  it 
cannot  be  set  off.  (A) 

A  debt  is  not  properly  a  subject  of  set-off,  unless  it  existed 
when  the  plaintiff  brought  his  action  and  at  that  time  belonged 
to  the  defendant ;  but  it  may  have  become  the  defendant's 
after  the  cause  of  action  accrued  to  the  plaintiff.  And  it  must 
be  due  to  the  defendant  when  pleaded,  and  this  should  be  al- 
leged, (i) 


V.  Heniy,  3  Port.  132 ;  Baskerville  v. 
Brown,  2  Burr.  1229;  Hiuics  r.  Barnitz, 
8  Watts,  39;  Garrow  v.  (_'iu|iciitur,  1 
Port.  359.  The  civil  hny  was  dilHjicut.  2 
Story's  Eq.  Jur.  §  1440.  In  some  States 
a  defendant  cannot  set  off'  a  claim,  on 
wliicli  a  suit  is  tlien  pendinc:  in  liis  favnr. 
Lock  V.  Miller,  3  Stow.  &  P.  13.  In 
otliers  the  contrary  has  been  held.  Stroh 
V.  tJhrieh,  1  Watts  &  S.  .57.  Neither  can 
the  plaintiff  file  a  counter  srt-ulf  to  the 
defendant's  set-off.  Iludnall  r.  Si-ott,  2 
Ala.  567  ;  Ulrich  <•.  BLV-ur,  4  Watts  & 
S.  19. 

(A)  Chappie  v.  Durston,  1  Cromp.  &  J. 
1  ;  Gilchrist  v.  Williams,  3  A.  K.  Marsh. 
235  ;  Williams  v.  Gilchii^t,  3  Bibb,  49  ; 
Turnbull  v.  Strohecker,  4  McCord,  210  ; 
Jacks  V.  Moore,  1  Yeates,  391.  And  a  debt 
discharf^ed  by  bankruptcy  or  insolvency 
cannot  be  the  subject  of  a  set-off.  Francis 
V.  Dodsworth,  4  C.  B.  202.  Neither  can 
a  claim  which  the  court  would  not  have 
Jurisdiction  to  tiy,  if  on  action  had  been 
broug^lit  upon  it,  he  allowed  in  set-off. 
Picquot  i\  ('i)rniiil;,  Dudley,  20.  Nor 
a  debt,  the  collection  of  which  has  been 
enjoined  in  Chancery.  Key  v.  Wilson,  3 
Humph.  405.  Nor  a  note  which  the  de- 
fendant holds,  but  which  he  cannot  sue  in 
his  oton  iia/iie,  as  a  note  not  negotiable. 
Bell   V.  Horton,   I    Ala.    413;    Carew  c. 


Northrup,  5  Ala.  367.  Nor  a  bond  which 
has  been  cancelled,  but  by  mistake.  Wil- 
liams !i.  ( 'rary,  5  Cowen,  368.  The  maker 
of  a  note  payal>le  to  A  B  or  bearer,  cannot 
set  off  aL!"ainst  one  who  sues  as  bearer, 
any  claim  ag.iinst  A  B  or  other  person 
oxicpt  the  plaintiff.  Parker  i.  Kendall, 
3  Vt.  540. 

((■)  Hardy  i;.  Corlis,  1  Foster,  356  ; 
Bendy  r.  Powell,  3  M.  &  W.  442  ;  Evans 
1'.  Pro^scr,  3  T.  K.  \»(i;  Eland  v.  Karr,  1 
Ivist,  375  ;  Richards  r.  James,  2  Exch. 
471  ;  Kogerson  v.  Ladbroke,  1  Bing.  93  ; 
Carpenter  v.  Butterficld,  3  Johns.  Gas. 
145;  Jeff.  Co.  Bank  v.  Chapman,  19 
Johns.  322;  Braithwaite  v.  Coleman,  4 
NcT.  &  M.  654  ;  Stewart  v.  V.  S.  Ins.  Co. 
9  Watt%  126;  Morrison  v.  Moreland,  15 
S.  &  R.  61 ;  Huling  v.  Hugg,  1  Watts  &  S. 
418  ;  Edwards  y.Tcmple,  2  ila,rring.(Del. ), 
322  ;  Carprew  v.  Canavan,  4  How.'(Miss.), 
370.  And  if  the  defendant  claims  to  set 
off  the  plaintiff's  note,  which  has  been  in- 
dorsed to  him,  ho  must  show  that  it  came 
to  him  l)cfo'c  the  plaintiff's  suit  was  com- 
menced. Jeff.  Co.  Bank  v.  Chapman,  19 
Johns.  322  ;  Kelly  u.  Garrett,  1  Gilman, 
649.  Money  paid  by  the  defendant  as  sure- 
ty for  the  plaintiff,  after  action  brought,  but 
on  an  obligation  entered  into  b.fon-,  ciu- 
not  be  set  off.    Cox  ;;.  Cooper,  3  Ala.  256. 
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An  agreement  to  pay  a  debt  in  cash,  or  in  any  specific  way, 
or  even  an  express  negative  of  set-off,  does  not,  in  general,  de- 
prive the  defendant  of  paying  it  by  setting  off  a  debt  due  to 
himself,  (j) 

One  who  buys  goods  of  a  factor,  as  such,  and  is  sued  for  the 
price  by  the  real  owner,  cannot  set  off  a  debt  due  from  the  fac- 
tor ;  (k)  but  he  may  if  the  factor  sell  the  goods  as  his  own,  with 
a  right  to  do  so,  and  the  buyer  does  not  know  that  they  are  not 
his  own.  (Z)  But  he  cannot  set  off  a  debt  due  to  him  from  the 
principal,  if  the  factor  has  a  lien  on  the  goods,  even  if  the  prin- 
cipal be  mentioned  at  the  sale,  (m)  And  if,  before  they  are 
delivered,  or  any  payment  made,  the  buyer  is  notified  that  they 
belong  to  a  third  person,  he  cannot  set  off  against  an  action  by 
that  person,  a  debt  due  to  him  from  the  factor,  (n)  A  broker, 
being  one  to  whom  goods  are  not  intrusted,  and  who  usually 
and  properly  sells  in  the  name  of  his  principal,  and  who  is  un- 
derstood to  be  only  an  agent,  whether  he  sells  in  his  own  name 
or  not,  stands  only  on  the  footing  of  an  agent,  (o)  And  if 
an  action  be  brought  by  an  agent  in  his  own  name,  for  a  debt 
due  to  his  principal,  the  defendant  may  set  off  a  debt  due  from 
such  principal,  (p)     In  general,  if  an  agent  be  permitted  by  his 

(j)  Lechmere  v.  Hawkins,  2  Esp.  626  ;  Barbour  on  Set-off,  136  ;  Rabone  v.  Wil- 

M'GilUvray  v.  Simson,  2  C.  &  P.  320  ;  9  liams,  8  T.  R.  360,  n. 

D.  &  R.  35  ;  Loudon  v.  Tiffany,  5  Watts  (o)  Wilson  v.  Codman,  3  Cranch,  193  ; 

&  S.  367  ;  Baker  v.  Brown,  10  Mo.  396.  Atkinson  v.  Teasdale,  1  Bay,  299  ;   God- 

{k)  Browne  v.  Robinson,  2  Gaines'  Cas.  frey  v.  Forrest,  id.  300. 

341  ;  Gordon  v.  Church,  2  Gaines,  299;  (p)  Royce  u.  Barnes,  11  Met.  276.   This 

Fish  V.  Kempton,  7  C.  13.  687  ;  Jarvis  v.  doctrine,  however,  is  repudiated  by  the  late 

Cliapple,  2  Chitty,  387.  English  case  of  Isberg  v.  Bowden,  8  Exch. 

(/)  Carr  v.    Hincliff,  4  B.  &   C.  547;  852,22  Eng.  L.  &  Eq.  551.     That  was  an 

Stracey  w.  Deey,  7  T.  R.  361,  note;  Pur-  action  for  freight  due  under  a  charter-party. 

chell  V.    Salter,  1   Q.  B.  197.     And   see  Plea,  that  the  plaintiff  entered  into  the 

George  v.  Clagctt,  7  T.  R.  359  ;  Rabone  charter-party  as  master  of  the  ship,  and 

V.    Williams,   id.   360,   note;    Pigeon   v.  for,  and  on  behalf  of,  and  as  agent  for  M. 

Osborn,  12  A.  &  E.  715 ;  Parker  v.  Don-  tlio  owner ;  that  the  plaintiff  never  had 

aldson,  2  Watts  &  S.  9;  Gardner  ;;.  Al-  any  beneficial   interest  in  the  charter,  or 

len,  6  Ala.  IS";  Sims  v.  Bond,  5  B.  &  any  lien  on  the  freight,  and  that  he  brought 

Ad.  389  ;  Waring  v.  Favonck,  1   Camp,  the   action   solely   as   agent   and   trustee 

85  ;  Westwood  v.  Bell,  Holt,  N.  P.  124.  for  M.,  and  that  M  was  indebted  to  the 

{m)  Hudson  v.  Granger,  5  B.  &  Aid.  27  ;  defendant  in  a  certain  amount,  which  the 

Drinkwater  y.  Goodwin,  Cowp.  251.   But  defendant  offered  to  set  off.     Held,  on  Ae- 

if  the  factor  has  parted  with  the  goods  and  murrer,  that  tlie  statute  of  set-off  did  not 

lost  his  lien,  the  purchaser  may  set  off  his  apply.    Mmtiv,  B.,  in  delivering  the  judg- 

debt   against   the   principal.      Co)i])in    v.  ment  of  the  court,  said  :  "  Itwas  contend- 

Craig,  7  Taunt.  243  ;  Coppin  v.  Walker,  ed,  on  behalf  of  the  plaintiff,  in  support  of 

id.  237.  the  demun-er,  that  the  plea  was   bad  .at 

(n)  1  Harrison  &  Edwards,  N.  P.  356  ;  common  law,  and  could  only  be  supported 
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principal  to  act  as  if  he  were  the  principal  and  not  an  agent, 
one  dealing  with  him,  and  supposing  him  to  be  a  principal, 


by  virtue  of  the  statute  of  set-off,  and  that 
inasmuch  as  the  plaintiff  in  the  action  was 
not  the  debtor  to  tlie  defendant,  the  case 
was  not  within  tlie  statute.  It  was  ad- 
mitted, on  the  other  hand,  that  the  plea 
was  bad  at  common  law,  but  contended 
that  the  statute  had  received  a  construc- 
tion, in  several  cases  which  were  cited,  and 
to  which  we  shall  presently  refer,  and  that 
upon  such  construction  the  plea  could  be 
maintained.  The  statute  enacts,  'that 
where  there  are  mutual  debts  between  the 
plaintiff  and  the  defendant,  one  debt  may 
be  set  ai^aiiist  the  other.'  This  is  the  whole 
enactment  as  applicatilo  to  the  present  case, 
and  upon  its  true  construction  the  ques- 
tion depends.  If  the  words  of  the  statute 
had  been,  that  where  there  were  '  mutual 
debts  the  one  might  be  set  a;^ainst  the 
other,'  the  argument  for  tlie  defendant 
would  have  had  more  weight ;  but  these 
are  not  the  only  words,  for  the  debts  are 
to  be  mutual  debts  between  the  plaintiff 
and  the  defendant,  and  there  is  no  debt 
here  due  from  the  plaintiff  at  all ;  and  ex- 
cept the  words  '  between  the  plaintiff  and 
the  defendant'  can  be  excluded,  the  plea 
cannot  be  maintained.  In  support  of  his 
view,  the  defendant's  counsel  cited  the 
case  of  Coppin  v.  Craig,  where  a  plea,  in 
substance  the  same  as  the  present,  was 
pleaded.  The  plea  was  not  demurred  to, 
and  its  validity  or  non-validity  in  point  of 
law,  seems  never  to  iiave  been  considered 
at  all,  and  the  matter  decided  by  the  court 
was  quite  collateral  to  the  present  ques- 
tion; so  aKo  a  case  of  -Jarvis  v.  Chappie, 
where  a  similar  plea  was  jjliaded,  ^vas 
also  relied  on.  This  was  an  anion  by  an 
auclioneej',  for  goods  sold  and  delivered, 
and  the  defendant  pleaded  that  the  plain- 
tiff sold  as  aLicnt  for  one  Tapplugcr,  who 
was  indebted  to  the  defendant,  wiiich  debt 
was  pleaded  as  a  set-off.  The  plaintiff  re- 
plied, tliat  the  goods  were  not  the  goods 
of  Tappinger,  and  were  not  sold  by  tho 
plaintiff  as  his  agent,  upon  which  issne 
was  joined.  The  plaintiff  was  nonsuited 
at  the  trial,  and  tlie  application  to  the 
court  was  lo  set  asiile  this  nonsuit.  It  is 
at  once,  therefore,  ol)\'ious,  that  the  present 
question  could  not,  by  possibility,  have 
arisen  under  such  circumstances.  The 
case  of  Carr  u.  Hinchliff,  and  several 
other  cases  decided  on  the  same  principle, 
were  also  cited.  It  is  quite  true  that  there 
are  expressions  in  tho  judgment  of   the 


learned  judges  in  that  case,  which  seem  to 
support  the  argument  for  the  defendant ; 
but  the  real  ground  upon  which  that  and 
the  other  cases  decided  on  the  same  point 
proceeded  is,  that  where  a  principal  per- 
mits an  agent  to  sell  as  apparent  principal, 
and  afterwards  intervenes,  the  buyer  is 
entitled  to  be  placed  in  the  same  situation 
at  the  time  of  the  disclosure  of  the  real 
principal,  as  if  the  agent  had  been  the 
real  contracting  party,  and  is  entitled  to 
the  same  defence,  whether  it  be  by  com- 
mon law  or  by  statute,  payment  or  set-off, 
as  he  was  entitled  to  at  that  time  against 
the  agent,  the  a]jparent  principal.  The 
cases  of  Carr  v.  Hinchliff,  George  v.  Clag- 
ett,  7  T.  R.  3.59,  and  Rabone  «.  Wil- 
liams, id.  360,  n.,  are  all  explained  on 
that  principle  in  Tucker  !'.  Tucker.  By 
this  case,  and  that  of  Wake  ;;.  Tinkler,  anil 
Lane  v.  Chandler,  referred  to  in  7  East, 
1.5+,  the  cases  of  Bottomley  i;.  Brooke, 
and  Rudge  !'.  Birch,  must  be  considered 
as  entirely  overruled,  and  the  case  of 
Tucker  v.  Tucker  goes  far  to  show,  that 
the  statute  of  set-off  is  confined  to  the 
legal  debts  between  the  parties,  the  sole 
object  of  the  statute  being  to  prevent  cross- 
actions  between  the  same  parties.  The 
case  of  Stackwood  v.  Dunn  was  cited  on 
behalf  of  the  defendant.  It  is  enough  to 
say,  that  this  case  goes  much  beyond  that. 
In  that  case  it  seems  to  have  been  ruled,  that 
the  demunvr  having  confessed  the  truth  of 
the  pleas,  the  set-off  was  to  be  allo\ved 
between  the  parties.  The  cases  cited  in 
.Story  on  Agency,  p.  361,  sect.  409,  as 
the  authority  for  what  is  there  said,  are 
those  already  adverted  to  from  7  Tanntou, 
237  and  243,  and  shown  not  to  support 
the  general  propo^ition.  In  this  case  tho 
plaintiff'  \vas  the  iiarty  whom  the  defend- 
ant agreed  to  pay,  and  we  think  that, 
looking  ut  tho  plain  \TOrds  of  the  statute, 
we  best  gi\'e  efTeet  to  the  true  rule  now 
adopted  by  all  the  courts  at  Westminster  for 
its  construction,  by  holding,  that  inasmuch 
as  the  debts  are  not  mutual  debts  between 
the  plaintiff  and  the  defendant,  the  one 
cannot  be  set  off"  against  the  other.  This 
is  acting  upon  the  rule  as  to  giving  effect 
to  all  the  words  of  the  statute  ;  a  rule 
universally  applicable  to  all  writings,  and 
which  we  think  ought  not  to  be  departed 
from  except  upon  very  clear  and  strong 
grounds,  which  do  not,  in  our  opinion,  ex- 
ist in  this  case." 
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acquires  the  same  rights,  and  among  these  the  right  of  set-off, 
which  he  would  have  if  the  agent  were  a  principal ;  nor  can  he 
be  subsequently  deprived  of  these  rights  by  the  coming  in  of  a 
third  party  who  was  a  stranger  to  him  in  the  original  trans- 
action. 

When  an  action  is  brought  by  or  against  a  trustee,  in  that 
capacity,  money  due  to  or  from  the  cestui  que  trust,  may  be 
set  off ;  for  it  will  be  considered  that  the  party  in  interest,  and 
not  merely  the  party  of  record,  is  the  one  by  whom  or  against 
whom  the  set-off  should  be  made,  {q) 

Set-off,  it  has  been  said,  is  in  the  nature  of  a  cross-action, 
which  may  be  for  a  larger  amount  than  was  due  on  the  original 
action.  If,  therefore,  the  defendant  files  and  sustains  his  set-off, 
and  the  result  is  not  only  that  he  owes  the  plaintiff  nothing,  but 
that  the  plaintiff  owes  him  a  balance  when  the  mutual  and 
opposing  claims  are  adjusted,  the  defendant  may  have  judgment 
and  execution  against  the  plaintiff,  in  that  action,  for  the  bal- 
ance or  surplus  due  to  him.  (r) 

Of  the  notice  of  set-off,  which  must  depend  much  on  the 
several  statutes  and  the  rules  of  court,  it  is  only  necessary  to 


(n)  Campbell  v.  Hamilton,  4  Wash.  C.  upon  the  bond.     HeJd,  that  in  this  action 

C.  92  ;  Sheldon  v.  Kendall,  7  Cush.  217.  the  claim  of  E.  upon  S.'s  bond  could  not 

See   Barrett    v.    Barrett,   8    Pick.    342.  be  set  off.     See  Isberg  v.  Bowden,  ante, 

But  see  Wheeler  v.  Raymond,  .5  Cowen,  and  the  remarks  of  Martin,  B.     In  Hurl- 

231    9    Cowen,   295;  Beale   v.   Coon,  2  bert  i'.  Pacific  Ins.   Co.  2  Sumner,  471, 

Watts   183;  Porter  u.  Morris,  2  Harring.  where  the  subject  was  fully  discussed,  it 

(Del.)'  509  ;'President,  &c.  v.  Ogle, Wright,  was  decided,  that  where  an  insurance  was 

281  ;  Tucker  v.  Tucker,  4  B.  &  Ad.  745.  effected  by  an  agent,  for  the  benefit  of 

In  this  case  S.  gave  a  bond,  conditioned  whom  it  concerned,  and  the  agent  brought 

for  the  payment  of  money.      The  obligee  an  action  in  his  own  name,  tlie  Insurance 

made  C.  his  executrix  and  residuary  leg-  Co.  could  not  set  off  a  debt  due  them 

atee    and  died.      C.  proved  the  will,  as-  from  the  agent  in  his  own  right.     Wil- 

sented  to  the  bequest,  and  died,  not  hav-  Hams  v.  Ocean  Ins.  Co.  2  Met.  303,  is  to 

ing  fully  administered,  leaving  E.  execu-  the  same  effect. 

trixof  thS  executrix  C,  in  trust  for  her         (r)  In  England  this  cannot  be   done, 

(E  's)  own  benefit.     A  sum  due  on  the  but  the  defendant  must  bring  his  action 

bond  in  the  first  testator's  time  remained  for  the  surplus.     Hennell  v.  Fauiamb,  3 

unpaid.     C,  during  her  lifetime,  in  con-  Esq.  104.     But  in  America  such  a  course 

sideration   of  a   marriage   about  to  take  is   common.     Good   v.   Good,    9   Watts 

place  between  her  and  the  father  of  S.,  567;  Cowseri;.  Wade,2Brev.  291.     And 

gave  a  bond  to  a  trustee,  conditioned  for  the  plaintiff  cannot  file  any  counter  set- 

i  payment  of  a  sum  of  money  to  the  use  off,  Hall  v.   Cook,   1  Ala.  629  ;  nor  dis- 

of  S    if  C.  should  marry  and  survive  her  continue    his   action,   Riley  v.   Carter,   d 

intended   husband.      She  did  mairy  and  Humph.   230.     A  defendant   cannot  file 

survive  him,  and  the  money  not  having  the  same  account  in  set-oft  to  two  sepa- 

been  paid   in  her  lifetime,  the  trustee's  rate  actions  by  the  same  plaintilt.     Chase 

e-xecutor  sued  E.,  the  executrix  of   C,  v.  Strain,  15  N.  H.  535. 
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say,  that  it  must  be  very  precise  and  certain.  Fo'  set-off  is 
in  effect,  as  has  been  often  said,  in  the  nature  of  a  cross-action, 
of  which  the  notice  takes  the  place  and  performs  the  office  of 
the  declaration,  and  it  should  be  in  fact  and  substance,  if  not  in 
form,  as  full  and  as  clear  and  definite  as  a  declaration,  in  order 
that  the  plaintiff  may  have  the  same  opportunity  of  knowing 
precisely  what  claim  is  made  against  him,  that  he  would  have 
if  it  were  made  by  an  original  action,  (s) 

A  defendant  has  a  right  to  withdraw  his  account  in  set-off, 
although  this  may  expose  the  plaintiff's  claim  to  the  statute  of 
limitations,  by  the  absence  of  all  other  evidence,  of  any  mutual 
and  open  accounts,  [t) 


SECTION    XI. 

OF    SOME   ILLEGAL    CONTRACTS. 

"We  have  already  spoken  of  illegal  contracts,  in  connection 
with  other  subjects,  and  especially  of  an  illegal  consideration,  hi 
our  first  volume,  and  in  a  preceding  section  of  this  chapter. 
We  would  add  here,  that  as  all  contracts  which  provide  that 
any  thing  shall  be  done  which  is  distinctly  prohibited  by  law, 
or  morality,  or  public  policy,  are  void,  (u)  so  he  who  advances 
money  in  consideration  of  a  promise  or  undertaking  to  do  such 
a  thing,  may,  at  any  time  before  it  is  done,  rescind  the  contract, 
and  prevent  the  thing  from  being  done,  and  recover  back  his 
money,  (v)     But   it    would    seem    obvious    that  if   he    delays 

(s)  See  Barbour  on  Set-off.     Babbing-  Mass.  39  ;  Wheeler  ;>,  Eusscll,  1 7  Mass. 

ton  on  Set-off,  6  Law  Lib.  281;    Allen    «.    Resoous,    2    Lev.    174; 

[t]    Theobald    v.   Colby,  35   Me.   179;  Tletcher  y.  Harcot,  Hutton,  56:  Holman 

Muirhead  v.   Kirkpatrick,  5  Watts  &  S.  v.  Johnson,  Cowp.  .343  ;  G-asIight  Co.  u. 

506  ;  Gary  v.  Bancroft,  14Jnek.  318.  Turner,  7  Scott,  779;  Wetherell  v.  Jones, 

(«)  This  principle  is  embodied  in  the  3  B.  &  Ad,  221 ;  Fiyaz  v.  NichoUs,  2  C. 

maxim,  ex  turpi  causa,  non  oritur  actio.  B.  501  ;  Simpson  v.  Bloss,  7  Taunt'.  246. 

No  principle  is  better  settled  in  tlie  law,  (v)   Thus,  in   White  v.'  The  Pra'nkliii 

as   the  following  among  many  other  au-  Bank,    22   Pick.    181,   where,   upon    the 

thorities   show.     Shiffner   v.    Gordon,  12  deposit  of  money  in  a  bank,  the  depositor 

East,  304;   Belding  o.  Pitkin,  2  Caines,  received  a  book  containing  the  cashier's 

149;    Springfield   Bank   v.    Merrick,    14  certificate   thereof,  in  which  it  was  stated 

Mass.    322;    Russell    v.   De   Grand,    15  that  the  money  was  to  remain  in  deposit 
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rescinding  until  his  rescission  is  inoperative,  and  the  thing 
will  still  be  done,  although  the  contract,  at  the  time  of  the 
rescission  was  in  form  executory,  it  should  come  under  the  same 
rule  as  an  executed  contract  for  unlawful  purposes ;  and  here 
the  law,  in  general,  refuses  to  interfere,  but  leaves  both  par- 
ties as  they  were ;  (w)  unless  the  case  shows  that  there  is  a 
substantial  difference  between  them ;  the  one  doing  and  the 
other  suffering  the  wi'ong.  And  in  this  case  the  sufferer  may 
have  a  remedy,  but  not  the  wrongdoer,  (x) 

The  more  important  classes  of  contracts  in  which  the  ques- 
tion of  illegality  has  arisen,  are  contracts  in  resti-aint  of  mar- 
riage, contracts  in  restraint  of  trade,  contracts  which  violate 
the  revenue  laws  of  foreign  countries,  contracts  which  tend  to 
corrupt  legislation,  wagering  contracts,  contracts  in  violation 
of  the  Sunday  law,  and  champerty  and  maintenance.  Con- 
tracts in  restraint  of  marriage  we  have  aheady  noticed.  («/) 
The  others  we  shall  consider  briefly  in  this  place. 

1.   Of  CoNTiiACTS  IN  Restraint  of  Teade. 

It  is  not  only  a  defence  to  a  contract  that  it  requires  of  the 
defendant,  or  that  the  defendant  by  it  promised  to  do  an  act 
which  the  law  forbade  his  doing,  but  it  may  also  be  a  defence, 

for  a  certain  time,  it  was  held,  that  such  Mass.  258  ;  Lacaussade  v.  White,  7  T.  R. 

agreement  was  illegal  and  void,  under  the  535;    Cotton    v.    Thurland,   5   id.    405; 

Revised  Statutes,  c.  36,  §  57,  as  being  a  Smith  v.  Bickmore,  4  Taunt.  474  ;  Scott 

contract  hi/  the  bank  for  the  payment  of  v.  Nesbit,  2  Cox,  183;  Parker  i'.  Rociies- 

money  at  a  future  day  certain ;  and  that  no  ter,  4  Johns.  Cli.  330;  Wheaton  v.lVib- 

action  could  be  maintained  by  the  deposi-  bard,  20  Jolins.  290  ;  Fizroy  v.   GwiUim, 

tor  against  the  bank  upon  such  express  1  T.  R.  153;  Robinson  v.  Bland,  2  Burr, 

contract;  but  that  he  might  recover  back  1077;   Tenant  v.   Elliott,   1  B.  &  P.  3; 

the  money  in  an  action  commenced  before  Utica  Ins.    Co.   u.    Scott,  19  Johns.    1; 

the  expiration  of  the  time  for  which  it  Utica  Ins.  Co.   v.  Bloodgood,  4   Wend, 

was  to  remain  in  deposit,  the  parties  not  652 ;  Utica  Ins.  Co.  v.  Kip,  8  Cowen,  20  ; 

being  in  pari  delicto,  and  the  action  being  Utica    Ins.    Co.    v.    Cadwell,   3   Wend, 

in  disaffirmance  of  the  illegal  contract;  296. 

and  that  such  action  might  be  maintained         {w)  Foote   o.   Emerson,   10   Vt.  338; 

without  a  previous  demand.     Andthefol-  Dixon  o.  Olmstead,  9  Vt.  310;   Pepper 

lowing  cases  were  relied  upon  as  showing  v.    Haight,   20   Barb.   429  ;    Lubbock   v. 

that  money  advanced  upon  an  illegal  con-  Potts,  7  East,  449 ;   Howson  v.  Hancock, 

tract  may  be  recovered  back.     Bartlett  v.  8  T.  R.  575, 

Vinor,  Carth.  252  ;  De  Begnis  v.  Armis-         (x)  See  White  o.  The  Franklin  Bank, 

tead,  10  Bing.  110;  Langton  v.  Hughes,  22  Pick.  181;   Peck  u.  Burr,  10  N.  Y.  (6 

I  M.  &   S.  596  ;  Gallini  v.  Laborie,  5  T.  Seld.),  294. 
II.   242  ;    Springfield   Bank   v.   Merrick,         (y)  See  ante,  pp.  73,  74. 
14  Mass.  322;    Wheeler   u.  Russell,  17 
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that  by  the  contract  the  defendant  undertook  to  do  what  the 
plaintiff  was  forbidden  by  law  to  ask  of  him.  Generally,  these 
two  cases  would  be  the  same ;  for  it  is  not  often  that  it  is  un- 
lawful to  ask  what  it  would  be  lawful  to  do.  But  the  distinc- 
tion exists,  and  may  be  well  illustrated  by  certain  contracts 
which  are  called  "  contracts  in  restraint  of  trade,"  and  which 
the  policy  of  the  law  is  said  to  make  illegal  and  void.  If, 
therefore,  an  action  be  brought  on  such  a  contract  to  recover 
damages  for  carrying  on  the  trade  which  it  is  agreed  shall  be 
abandoned,  the  defence  of  illegality  may  be  made.  And  yet  it 
is  certain  that  every  one  is  at  full  liberty  to  abandon  or  to  vary 
his  trade  or  occupation  at  his  own  pleasure.  By  these  contracts, 
which  the  law  makes  void,  such  a  promise  is  made ;  that  is, 
one  who  exercises  a  certain  trade,  business,  or  occupation, 
promises  to  abandon  the  same,  and  thereafter  exercise  it  no 
more. 

The  history  of  the  law  Lipon  this  subject  is  somewhat  pecul- 
iar. So  long  ago  as  in  times  of  the  Year-Books  the  courts 
frowned  with  great  severity  upon  every  contract  of  this  kind. 
But  after  a  while  this  excessive  aversion  became  much  miti- 
gated. Many  exceptions  and  qualifications  were  allowed. 
These  were  gradually  enlarged,  until  it  became  the  settled  rule 
that  while  a  contract  not  to  carry  on  one's  trade  anywhere  was 
null  and  void,  a  contract  not  to  carry  it  on  in  a  particular  place, 
or  within  certain  limits,  was  good  and  enforceable  at  law. 

If  the  series  of  cases  in  relation  to  tFiis  subject  are  critically 
examined,  [z)  and  considered  in  connection  with  the  contempo- 

(2)   The  principal  cases  on  this  subject  hare  demurred  upon  him,  that  the  obliga- 

are   here   stated    in   clu*onolo<;ical  order,  tion  is  void,  inasmuch  as  tlie  condition  is 

The  first  reported  case  to  ha  found  is  in  ayaiust  the  common  law  ;   and  liy  G — , 

Year-Boole,  2  Hen.  5,  fol.  5,  pi.  L'6  (1415).  (per  Dieu)  if  the   plaintiff  were  lierc,  lie 

Tliere  a  writ  of  debt  was  Isrouglit  on  an  should  go  to  prison  till  he  paid  a  fine  to 

obligation   by  one   John   Dier,  in  which  the  king.     In  Colgate  v.  Bacheler,  Cro. 

the  defendant  alleged  the  obligation  in  a  Eliz.  872,  it  was  held,  that  a  bond  condi- 

certain  indenture  which  ho  put  forth,  and  tioned  to  pay  £20  if  A  sliall  use  the  trade 

on  condition  that  if  the  defendant  did  not  of  a  haberdasher  within  a  certain  time  and 

use  his  art  of  a  dyer's  craft,  witliin  the  city  place,  is  void-     But  in  llogers  v.  Parrcy,  2 

wiiere  the  plaintiff,  &e.,  for  a  certain  time,  Bulstr.  136,  the  court  declared,  that  a  man 

to  wit,  for  half  a  year,  the  obligation  to  may  be  well  bound  and   restrained  fiora 

lose  its  force  ;  and  said  that  he  did  not  using  his  trade  for  a  time  certain  and  in  a 

use  his  art  of  dyer's  craft  within  the  limited  place  certain.     See  also,  Jelliot  r.  Broade, 

time,  which  he  averred,  and  prayed  judg-  Noy,  98,  where  the  court  declared  substan- 

ment,  &c.  Hull.   In  my  opinion  you  might  tially  the  same  doctrine.     See  also,  Prug- 
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rary  alterations  in  the  law  or  usage  in  other  respects,  we  cannot 
but  think  that  much  reason  will  be  found  for  believing  that  the 


nell !).  Gosse,  Aleyn,  67  ;  Clerk  v.  Tailors 
of  Exeter,  3  Lev.  241.  In  Broad  v.  Jol- 
lyfo,  Cro.  Jac.  596  (1621),  the  principle 
was  expressed  thus :  "  Upon  a  valuable 
consideration  one  may  restrain  himself  that 
he  shall  not  use  liis  trade  in  sucli  a  par- 
ticular place  ;  for  he  who  gives  that  con- 
sideration expects  the  benefit  of  his  cus- 
tomers ;  and  it  is  usual  here  in  London,  for 
one  to  let  his  shop  and  wares  to  his  ser- 
vant when  he  is  out  of  his  apprenticeship  ; 
as  also  to  covenant  that  he  shall  not  use 
that  trade  in  such  a  shop  or  in  such  a 
street ;  so,  for  a  valuable  consideration, 
and  voluntarily,  one  may  agree  that  he 
will  not  use  his  trade ;  for  volenti  non  fit 
injuria."  But  the  leading  case  on  this 
subject  is  Mitcliell  v.  Reynolds,  Fort.  296, 
1  P.  Wms.  181.  There  the  condilion  of 
a  bond  was,  that  neither  the  defendant  nor 
his  assigns  should  keep  a  victualling 
house,  or  vend  liquor  therein,  or  in  any 
otlier  place  within  a  mile  of  Rosemary- 
lane,  during  twenty-one  years  ;  the  con- 
sideration was,  that  the  defendant  had 
assigned  his  interest  in  this  house  to  the 
plaintiff.  It  was  held,  that  this  bond  was 
valid,  because  grounded  on  a  special  con- 
sideration, set  down  in  the  bond,  which 
made  it  a  reasonable  contract ;  but  other- 
wise, if  tliere  had  been  no  particular  con- 
sideration to  balance  the  restraint  of  trade. 
So  a  bond,  conditioned  not  to  set  up  trade 
in  any  pai't  of  England,  is  void,  because 
this  cannot  be  any  advantage  to  the  obli- 
gee, and  serves  only  tlie  purpose  of  oppres- 
sion. Tliis  was  followed  by  Clieesman 
V.  Ramby,  Fort.  29",  2  Stra.  739,  where 
the  condition  of  a  bond  was,  that  the  de- 
fendant should  not  set  up  trade  within 
half  a  mile  of  the  plaintiff's  then  dwelhng- 
house,  or  any  other  house  that  she,  her 
executors  or  administrators,  should  think 
fit  to  remove  to,  to  carry  on  the  trade  of  a 
linen-draper.  The  consideration  was,  that 
the  plaintiff  was  to  take  the  defendant's 
wife  as  a  hired  seiTant  to  her,  to  assist  her 
in  the  trade  of  linen-draper  for  three 
years,  without  any  money,  whereas  she 
did  reasonably  deserve  £\00  with  such 
servant.  It  was  held,  that  the  bond  was 
valid ;  because  it  was  grounded  on  a  good 
consideration,  and  did  not  amount  to  a 
general  restraint.  In  Davis  v.  Mason, 
.5  T.  ,R.  118  (1793),  the  same  question 
•xss  before  the  court.  There,  in  consid- 
eration that  A  would  take  B  as  an  assist- 


ant in  his  business  as  a  surgeon,  for  so 
long  a  time  as  it  should  please  A,  B 
agreed  not  to  practise  on  his  own  account 
for  fourteen  years,  within  ten  miles  of  the 
place  where  A  lived,  and  gave  a  bond  for 
this  purpose  ;  this  bond  was  held  good  in 
law.  Still  again  in  Bunn  v.  Guy,  4  East, 
190  (1803),  a  contract  entered  into  by  a 
practising  attorney  to  relinquish  his  busi- 
ness, and  recommend  his  clients  to  two 
other  attorneys  for  a  valuable  considera- 
tion, and  not  to  practise  himself  in  such 
business  within  certain  limits,  and  to  per- 
mit them  to  make  use  of  his  name  in  their 
firm  for  a  certain  time,  but  without  his 
interference,  &c.,  was  holden  to  be  valid 
in  law.  Three  years  afterwards,  in  the 
same  court,  in  Gale  u.  Reed,  8  East,  80 
(1808),  the  question  was  presented  in  a 
somewhat  different  form.  By  indenture 
between  A  and  B  and  C,  dissolving  their 
partnership  as  rope-makers,  A  and  B  cov- 
enanted to  allow  C,  during  his  life,  2s.  on 
every  cwt.  of  cordage  which  they  should 
make,  on  tlic  recommendation  of  C,  for 
any  of  his  friends  and  connections,  and 
whose  debts  should  turn  out  to  be  good  ; 
and  that  A  and  B  should  stand  the  risk  of 
such  debts  incurred,  but  should  not  be 
compelled  to  furnish  goods  to  any  of  C's 
connections,  whom  they  should  be  disin- 
clined to  trust.  And  C  covenanted  not  to 
can-y  on  the  business  of  a  rope-maker  dur- 
ing his  life  (except  on  government  con- 
tracts) ;  and  that  all  debts  contracted,  or 
to  be  contracted,  in  his  or  their  names, 
pursuant  to  the  indenture,  should  be  the 
exclusive  property  of  A  and  B,  and  that 
C  should,  during  liis  life,  exclusively  em- 
ploy A  and  B,  and  no  other  person,  to 
make  all  the  cordage  ordered  of  him,  by 
or  for  his  friends  and  connections,  on  the 
terms  aforesaid,  and  should  not  employ 
any  other  person  to  make  cordage,  on  any 
pretence  whatsoever.  Held,  that  the  cov- 
enant by  C  to  employ  A  and  B  exclu- 
sively to  make  cordage  for  his  friends,  and 
not  to  employ  any  other,  &c.,  A  and  B 
not  being  obliged  to  work  for  any  other 
than  such  as  they  chose  to  trust,  was  not 
illegal  and  void,  as  being  in  restraint  of 
trade  without  adequate  consideration,  for 
the  whole  indenture  must  be  construed  to- 
gether, according  to  the  apparent  reason- 
able intent  of  the  parties ;  and  the  general 
object  being  only  to  appropriate  to  A  and 
B  so  much  of  C's  private  trade  as  they 
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law  in  relation  to  these  contracts  grew  out  of  the  English  law 
of  apprenticeship,  to  which  we  have  already  referred.     By  this 


chose  to  give  his  friends  credit  for,  so 
much  only  was  covenanted  to  be  trans- 
ferred, and  C  was  still  at  liberty  to  worlc 
for  any  of  his  friends  who  were  refused  to 
be  trusted  by  A  and  B,  by  which  con- 
struction the  restraint  on  C  was  only  co- 
extensive, as  in  reason  it  could  only  be 
intended  to  be,  with  the  benefit  to  A  and 
B  ;  and  therefore  the  restraint  on  C  could 
be  no  prejildice  to  public  trade.  And  in 
Hayward  v.  Young,  2  Chitty,  407  (1818), 
it  was  held,  that  a  bond  by  an  apothecary 
not  to  set  up  business  within  twenty  miles, 
is  not  illegal,  as  in  restraint  of  trade.  In 
Brvson  v.  Whiteheail,  1  Simons  &  S. 
74'(1822),  the  Vicc-Chanccllor  of  Eng- 
land, Sir  John  Leach,  said  :  "  Although 
the  policy  of  the  law  will  not  permit  a 
general  restraint  of  trade,  yet  a  trader  may 
sell  a  secret  of  business,  and  restrain  him- 
self generally  from  using  tiiat  secret.  Let 
the  Master,  in  settling  the  deed  which  is 
to  give  effect  to  this  agreement,  introduce 
a  general  covenant  to  restrain  the  use  of 
the  secret  for  twenty  years,  and  a  limited 
covenant,  in  point  of  locality,  as  to  carr}^- 
ing  on  the  ordinary  business  of  a  dyer,  both 
parties  being  willing  that  the  iiu;recment 
should  be  so  modified."  Three  years 
afterwards,  in  Homer  v.  Ashford,  .3  Bing. 
.322,  the  same  general  principle  and  Ihni- 
tations  were  recognized.  Wickens  r.  Va-- 
ans,  3  Young  &  J.  318  (1829),  recosnizes 
the  same  general  principles.  And  tliis 
was  followed  in  the  same  court  in  Youni: 
V.  Timtnins,  1  Cromp,  &  J.  331  (1831), 
where  an  agreement  in  partial  restraint  of 
trade  was  declared  void  for  want  of  con- 
sideration. And  in  the  same  year  was 
decid&f  in  the  Common  Pleas  the  impor- 
tant case  of  Horner!).  Graves,  7  Bing.  73.5 
(1831).  It  was  there  Iteld,  after  mature 
deliberation,  that  an  agreement  that  de- 
fendant, a  moderately  skilful  dentist, 
would  abstain  from  practising  oi'er  a  dis- 
trict 200  miles  in  diameter,  in  considera- 
tion of  receiving  instructions  and  a  salary 
from  the  plaintiff,  determinable  at  three 
months'  notice,  was  unreasonable  and  void. 
'See  further,  Hitchcock  v.  Coker,  1  Nev. 
&  P.  796  (1836);  Archer  v.  Marsh,  6 
A.  &  E.  959  (1837);  Wallis  v.  Day, 
2  M.  &  W,  273  (1837)  ;  Leighton  v. 
Wales,  3  M.  &  W.  545 ;  Ward  v.  Byrne, 
5  M.  &  W.  548  (1839)  ;  Hinde  v.  Grav,  1 
Man.  &  G.  195  ;  Proctor  v.  Sargent, 
2  Man.  &  G   20  (1840)  ;  Mallan  v.  May, 


11  M.  &W.  653  (1843);  Rannie  w.  Irvine, 
7  Man.  &  G.  969  (1844)  ;  Green  v.  Price, 
13  M.  &  W.  695  (1845)  ;  16  M.  &  W. 
346  ;  Pilkington  v.  Scott,  1 5  M.  &  W. 
657  (1846);  Nicholls  v.  Stretton,  10  Q. 
B.  346  (1847);  Pemberton  «.  Vaughan, 
11  Jur.  411  ;  Hartlev  v.  Cummings,  5  C. 
B.  247  (1847)  ;  Sainter  v.  Ferguson,  7  C. 
B.  716  (1849);  Hastings  v.  Whitley,  2 
Exch.  611  (1848);  Hilton  v.  Eckersley 
(1855),  6  Ellis  &  B.  47,  32  Eng.  L.  &  Eq. 
198.  Where  the  agreement  is  not  to 
keep  a  shop  or  practise  a  trade  within  a 
certain  number  of  miles  of  a  certain  place, 
the  shortest  and  nearest  mode  of  access  is 
to  be  the  standard  of  estimate.  Leigh  v. 
Hind,  9  B.  &  C.  774;  Woods  v.  Dennett, 
2  Stark.  89.  The  distance  is  to  be  meas- 
ured by  a  straight  line  upon  a  horizontal 
plane,  Duignan  v.  Walker,  Johns.  Eep 
(Eng.),  446.  The  principal  American 
cases  on  this  suljject  seem  to  be  the  follow- 
ing: Pierce  c.  Fuller,  8  Mass.  223  (1811), 
where  an  obligation  not  to  run  a  stage  be- 
tween Boston  and  Providence,  a  distance 
of  about  forty  miles,  in  opposition  to  the 
plaintiff's  stage,  was  held  to  be  valid,  hav- 
ing been  made  for  a  reasonable  and  good 
consider.ttion.  This  was  followed  by  Pc]'- 
kins  V.  Lyman,  9  Mass.  522  (1813).  "Four 
years  after,  the  general  principle,  as  stated 
in  the  text,  was  recognized  and  adopted  in 
Pyke  «.  Tliomas,  4  Bibb,  486.  In  1823, 
tlie  question  came  again  before  the  Su- 
preme Court  of  Massacliusetts,  in  Stearns 
V.  Barrett,  1  Pick.  443,  and  the  cases  in 
the  8th  &  9th  Mass.  above  cited,  were  , 
confirmed.  The  same  court  held,  in  1825 
(Palmer  r.  Stebbins,  3  Pick.  188),  that  a 
bond  conditioned  that  the  obligor  shall 
give  the  obligee  all  the  freighting  of  the 
oliligor's  goods  up  and  down  the  Connec- 
ticut, at  the  customary  price,  to  be  paid 
in  goods  at  the  usual  price,  and  that  he 
shall  not  encourage  any  other  boatman  to 
compete  with  the  obligee  in  the  laisincss  of 
boating,  is  not  void,  as  being  in  restraint  of 
trade,  and  is  founded  on  a  sufficient  con- 
sideration. The  case  of  Nobles  v.  Bates, 
7  Cowou.  307  (1827),  seems  to  have  been 
tlie  next  touching  tiiis  question.  There 
the  agreement  was,  not  to  carry  on  a  cer- 
tain trade  "  within  twenty  miles  of  a  cer- 
tain stand."  The  agreement  was  held 
binding,  the  court  observing  ;  "  A  bond 
or  promise,  upon  good  consideration,  not 
to  exercise  a  trade  for  a  limited  time,  at  a 
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law,  in  its  original  severity,  no  person  could  exercise  any  regular 
trade  or  handicraft  except  after  a  long  apprenticeship,  and,  gen- 
erally, a  formal  admission  to  the  proper  guild  or  company.  If 
he  had  a  trade,  he  must  continue  in  that  trade,  or  have  none. 
To  relinquish  it,  therefore,  was  to  throw  himself  out  of  employ- 
ment ;  to  fall  as  a  burden  upon  the  community ;  to  become  a 
pauper.  And  it  is  not  surprising,  that  a  judge  in  the  reign  of 
Henry  V.  shoidd  speak  of  a  promise  to  do  this,  in  language 
which  would  now  be,  because  indecorous,  impossible.  But  this 
ancient  severity  of  the  law  of  apprenticeship  abated  ;  and  as 
this  severity  gradually  relaxed,  it  will  be  seen,  that  contracts 
"  in  restraint  of  trade  "  were  treated  with  less  and  less  of  dis- 
favor, until  the  present  rule  became  established. 

In  the  application  of  this  rule  we  shall  see  a  gradual  enlarge- 
ment, until,  in  this  country  at  least,  it  seemed  to  be  a  little  more 
than  nominal.  The  cases  are  quite  numerous,  but  we  believe 
that  the  first  one  in  which  a  contract  was  sought  to  be  enforced, 
in  which  the  renunciation  was  absolute,  was  in  Massachusetts, 
in  1837 ;  (a)  and  this  was  also  nearly,  if  not  quite,  the  first  in 

particular  place,  or  within  a  particular  (n)  Alger  v.  Thacher,  19  Pick.  51. 
parish,  is  good.  But  where  it  is  general  This  was  ilebt  on  a  bond  condition  that 
not  to  exercise  a  trade,  throughout  the  king-  the  obligator  should  never  carry  on  or  be 
dom,  it  is  bad,  though  founded  on  good  concerned  in  the  business  of  founding  iron, 
consideration,  as  being  a  too  unlimited  re-  The  case  was  argued  at  great  length  be- 
straint  of  trade;  and  operating  oppres-  fore  the  Supreme  Judicial  Court  of  Massa^ 
sively  upon  one  party,  without  being  of  cinisetts,  and  all  the  cases  from  the  Year- 
any  benefit  to  either."  Again,  in  Pierce  Books  to  that  time  were  cited.  And  Mor- 
i>.  "Woodward,  6  Pick.  206  (1828),  the  de-  ton,  J.,  in  delivering  the  opinion  of  the 
fendant  sold  the  plaintiff  a  grocery  store,  court,  said :  "  Among  the  most  ancient 
and  verhally  agreed  not  to  carry  on  the  rules  of  the  common  law,  we  find  it  laid 
same  kind  of  business  within  a  "  certain  down,  that  bonds  of  restraint  of  trade  are 
limited  distance  in  the  city  of  Boston."  void.  As  early  as  the  second  year  of 
It  was  AeW,  that  it  was  a  sufiScient  consid-  Henry  V.  (a.  d.  1415),  we  find  by  the 
eration  for  such  agreement,  if  the  plaintiff  Year-Books  that  this  was  considered  to  be 
was  thereby  induced  to  make  the  purchase,  old  and  settled  law.  Through  a  succes- 
and  that  this  might  be  shown  by  parol,  sion  of  decisions,  it  has  been  handed  down 
althouu:h  the  deed  was  silent  about  any  to  us  unquestioned  till  the  present  time, 
such  consideration.  The  next  case  in  It  is  true,  the  general  rule  has,  from  time 
point  of  time  was  Alger  v.  Thacher,  19  to  time,  been  modified  and  qualified,  but 
Pick.  51  (1837),  for  which  see  next  note,  the  principle  has  always  been  regarded  as 
And  see  VickeryK.  Welch,  19  Pick.  523.  important  and  salutary.  For  two  hun- 
The  whole  subject  was  examined  at  much  dred  years  the  rule  continued  unchanged 
len<nh  by  Branson,  J.,  in  the  subsequent  and  without  exceptions.  Then  an  attempt 
case  of  Chappel  v.  Brockway,  21  Wend,  was  made  to  qualify  it,  by  setting  up  a 
157(1839)  See  further,  Ross  w.  Sadg-  distinction  between  sealed mstruments  and 
beer,  21  Wend.  166  ;  Jarvis  v.  Peck,  1  simple  contracts.  But  this  could  not  be 
Hoff.  Ch.  479  (1840) ;  Bowser  v.  Blits,  7  sustained  upon  any  sound  prmciple.  A 
Blackf.  344  (1845) ;  Grasselli  K.Lowden,  different  distinction  was  then  started,  be- 
ll Ohio  St.  349.  tween  ei  general  and  a  limited  restraint  of 
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which  such  a  promise  was  declared  to  be  wholly  null,  by  direct 
adjudication  ;  the  statements  in  other  cases,  that  a  local  limita- 
tion was  necessary,  and  would  make  the  promise  enforceable, 
being  for  the  most  part,  if  not  altogether,  obiter.  In  the  previ- 
ous cases,  such  a  promise,  it  is  said,  would  be  avoided  by  the 
law  ;  but  in  none  of  them  was  this  done,  as  there  was  always 
some  limitation.  But  this  was  sometimes  very  wide.  In  one, 
for  example,  a  promise  npt  to  use  certain  machines  in  any  of 
the  United  States  except  iii^o  (Massachusetts  and  Rhode  Island), 
was  held  good,  because  "  agreements  to  restrain  trade  in  par- 
ticular places  are  valid  in  law,  and  may  be  enforced.''  [b)  In 
the  case  of  Alger  v.  Thacher,  already  referred  to,  it  was  argued, 
that  the  reason  of  the  law  against  such  contracts  had  passed 


trade,  which  has  been  adhevecl  to  down  to 
the  present  day.  This  qualification  of  the 
general  rule  may  be  found  as  early  as  the 
eighteenth  year  of  James  I.,  a.  d.  1621, 
Broad  v.  Jollyfe,  Cro.  Jac,  596,  when  it 
was  holden,  that  a  contract  not  to  use  a 
certain  trade  in  a  particular  place  was  an 
exception  to  the  general  i-ule,  and  not  void. 
And  in  the  great  and  leading  case  on  this 
subject,  oMitchell  v.  Reynolds,  reported  in 
Lucas,  27,  %i,  130,  Fortescue,  296,  and 
1  P.  Wms.  181,  the  distinction  between 
contracts  under  seal  and  not  under  seal 
was  finally  exploded,  and  the  distinction 
between  limited  and  general  restraints 
fully  established.  Ever  since  that  decision, 
contracts  in  restraint  of  trade  generally 
have  been  held  to  be  void;  while  those 
limited  as  to  time,  or  place,  or  persons, 
have  been  regarded  as  valid,  and  duly  en- 
forced. Whether  these  exceptions  to  the 
general  rule  were  wise,  and  have  really 
improved  it,  some  may  doubt ;  but  it  has 
been  too  long  settled  to  be  called  in  ques- 
tion by  a  lawyer.  This  doctrine  extends 
to  all  branches  of  trade  and  all  kinds  of 
business.  The  efforts  of  the  plaintilf's 
counsel  to  limit  it  to  handicraft  trades,  or 
to  found  it  on  the  English  system  of  ap- 
prenticeship, though  enriched  by  deep 
learning  and  indefatigable  research,  have 
proved  unavailing.  In  England,  the  law 
of  apprenticeship  and  tlie  law  against  the 
restraint  of  trade  may  have  a  connection. 
But  we  think  it  very  clear  that  they  do 
not,  in  any  measure,  depend  upon  each 
other.  Tliat  tlic  law  under  consideration 
has  been  adopted  and  practised  upon  in 
this  country  and  in  this   State,  is   abun- 


dantly evident  from  the  cases  cited  from 
our  own  reports.  It  is  reasonable,  salu- 
tary, and  suited  to  the  genius  of  our  gov- 
ernment and  the  nature  of  our  institutions. 
It  is  founded  on  great  principles  of  public 
policy,  and  carries  out  our  constitutional 
prohibition  of  monopolies  and  exclusive 
privileges.  The  unreasonableness  of  con- 
tracts in  restraint  of  trade  and  business  is 
very  apparent  from  several  obvious  con- 
siderations. 1.  Such  contracts  injure  the 
parties  making  them,  because  they  dimin- 
ish their  means  for  obtaining  livelihoods, 
and  a  competency  for  their  families.  They 
tempt  impi-ovident  persons,  for  the  sake  of 
present  gain,  to  deprive  themselves  of  the 
power  to  make  future  acquisitions.  And 
they  expose  such  persons  to  imposition 
and  oppression.  2.  They  tend  to  deprive 
the  public  of  the  services  of  men  in  the 
employments  and  capacities  in  which  they 
may  be  most  useful  to  the  community  as 
well  as  themselves.  3.  They  discourage 
industry  and  enterprise,  and  diminish  the 
products  of  ingenuity  and  skill.  4.  They 
prevent  competition,  and  enhance  prices. 
5.  They  expose  the  public  to  all  the  evils 
of  monopoly.  And  this  especially  is  ap- 
plicable to  wealthy  companies  and  large 
corporations,  who  have  the  means,  unless 
restrained  by  law,  to  exclude  rivalry,  mo- 
nopolize business,  and  engross  the  market. 
Against  evils  like  these,  wise  laws  protect 
individuals  and  the  public,  by  declaring 
all  such  contracts  void." 

(6)  Stearns  o.  Barrett,  1  Pick.  443. 
And  see  Thomas  v.  Miles,  3  Ohio  State, 
274. 
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away,  and  that  this  was  shown  by  an  extension  of  the  excep- 
tion  which  made  the  rule  itself  unmeaning ;  for  it  could  hardly 
be  said  that  all  the  United  States  except  two  were  any  "  particu- 
lar place,"  if  this  phrase  was  to  be  used  with  any  reference  to 
its  ordinary  meaning.  The  court,  however,  were  of  opinion, 
that  although  the  connection  between  such  contracts  and  the 
law  of  apprenticeship  might  have  originated  the  rules  of  law  in 
relation  to  these  contracts,  in  England,  and  we  never  had  here 
a  similar  law  or  usage  of  apprenticeship,  still  there  were  suf- 
ficient reasons  for  sustaining  the  rule,  in  this  country,  as  it  had 
been  laid  down  in  previous  cases.  This  may  be  regarded  as  a 
leading  authority,  and  it  leaves  no  other  question  than  as  to 
what  shall  be  deemed  "  a  reasonable  limitation."  (c)  If  this 
question  is  to  be  answered  by  a  reference  to  the  cases,  the  prob- 
able conclusion  would  be,  that  almost  any  limitation  would  suf- 
fice. Still,  however,  if  the  courts  adhere  to  the  rule  which 
seems  now  to  be  established,  the  limitation,  to  protect  the  con- 
tract, must  be  bona  fide,  and  not  a  slight  and  unreal  exception, 
inserted  as  a  mere  evasion  of  the  law.  (rf) 

It  has  recently  been  held  in  England,  that  an  agreement  by 
eighteen  mill-owners,  to  be  governed,  as  to  wages  and  the  gen- 
eral management  of  their  works,  by  a  majority  of  the  parties  to 
it,  for  the  purpose  of  more  effectually  resisting  a  combination  of 
the  work-people,  was  void  as  in  restraint  of  trade,  (e) 

2.   Op  Contracts  opposed  to  the  Revenue  Laws  of  other  Countries. 

A  contract  which  violates  or  proposes  to  violate  the  revenue 
laws  of  the  country  in  which  it  is  made,  is  of  course  void.  (/) 
But  it  seems  to  be  quite  settled,  both  in  England  and  in  this 

(c)  Kinsman  v.  Pavkhurst,  18  How.  (/")  Johnson  u.  Hudson,  11  East,  180; 
289  ;  Lawrence  v.  Kidder,  10  Barb.  641  ;  Cope  v.  Rowlands,  2  M.  &  W.  149  ;  Smith 
Mott  V.  Mott,  11  Barb.  127  ;  Van  Marter  v.  Mawhood,  14  M.  &  W.  452;  Meux  v. 
V.  Babcock,  23  Barb.  633 ;  IBeard  v.  Den-  Humphries,  3  C.  &  P.  79  ;  Holman  v. 
nis,  6  Ind.  200.  Johnson,  Cowp.  341 ;  Armstrong  t'.  Toler, 

(d)  See,  in  illustration  of  tlie  general  11  Wheat.  258;  Cambioso  v.  Maffett,  2 
principle,  Jones  v.  Lees,  1  H.  &  N.  189,  Wash.  C.  C.  98 ;  Hannay  v.  Eve,  3 
and  Dunlop  v.  Gregory,  10  N.  Y.  (6  Cranch,  242 ;  Lightfoot  v.  Tenant,  1  B. 
Sold.),  241.  &  P.  551 ;  Langton  v.  Hughes,  1  M.  &  S. 

(e)  Hilton  v.  Ecker.sley,  6  Ellis  &  B.  593;  Ritchie  v.  Smith,  6  C.  B.  462; 
47.  So  held  by  Campbell,  C.  J.,  and  Hodgson  v.  Temple,  5  Taunt.  181  ;  Cat- 
Crompton,  J.;  Erie,  J.,  dissenting.  lin  v.  Bell,  4  Camp.  183. 
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country,  that  a  contract  may  lawfully  be  made  for  the  purpose 
of  violating  the  revenue  laws  of  a  foreign  country,  {g)  Per- 
haps this  rule  is  the  necessary  result  of  the  universal  antago- 
nism which  now  pervades,  to  some  extent,  the  revenue  laws  of 
all  the  States  in  Christendom.  Everywhere  duties  or  imposts 
are  laid,  and  nowhere  is  there  any  thought  of  regulating  them, 
by  any  other  principle  than  that  of  securing  the  greatest  gain 
to  the  country  which  enacts  them.  For'  even  the  zealous  pro- 
moters of  what  is  called  free  trade,  rest  their  arguments  in  its  fa- 
vor on  the  profitableness  of  the  system  to  the  State  by  which  it 
shall  be  adopted.  And  while  it  may  seem  immoral  for  courts 
to  sanction  the  breach  of  the  positive  laws  of  a  foreign  State, 
yet  it  is  too  much  to  ask  of  them  to  enforce  an  observance  of 
laws  made  almost  professedly  against  the  interest  of  the  gov- 
ernment to  which  they  belong.  The  rule  began  in  England, 
when  the  courts  could  not  have  adopted  any  other,  without 
breaking  up  the  very  profitable  business  which  their  merchants 
found  in  carrying  on  with  different  nations  of  the  continent  a 
trade  prohibited  by  the  laws  of  those  nations.  The  same  rule 
seems  to  be  extended  to  stich  things  as  making  false  or  de- 
praved coin  or  counterfeit  paper-money,  for  use  in  a  foreign 
country,  although  it  is  perhaps  not  so  well  settled.  But  it  is 
obvious  that  arguments  might  be  urged  against  this  extension 
of  the  rule,  which  would  not  apply,  at  least,  with  equal  force, 
to  the  rule  itself. 

3.   Or  CoNTKACTS  WHICH  tend  to  Cokrupt  Legislation. 

All  those  whose  interests  are  to  be  affected  by  legislation, 
may,  both  morally  and  legally,  for  the  protection  or  advance- 
ment of  their  interests,  use  all  means  of  persuasion  which  do 
not  come  too  near  to  bribery  or  corruption ;  but  the  promise  of 
any  personal  advantage  to  a  legislator  is  open  to  this  objection, 
and  therefore  void.  (A)      And  a  contract  tending  to  corrupt  ap- 

(g)    Boucher    v.    Lawsoii,   Cas.   temp.  Plnuoh^  v.  Fletcher,  Dong.  251  ;  Kohn 

Hardw.   84 ;  Holman  v.  Johnson,  Cowp.  v.  Schooner  Renaisance,  5  La.  Ann.  25 , 

341  ;  Biggs  v.  Lawrence,  3  T.  R.  454;  Pellecat  v.  Angell,  2  Cromp.,  M.  &  B. 

Ludlow  V.  Van  Rensselaer,  1  Johns.  94;  311. 
Lightfoot  V.  Tenant,   1    B.   &  P.   551;        (A)  SeeCIippingerzi.Hepbaugh,  SWatts 
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pointment  to  office,  even  by  a  private  corporation,  is,  for  a  sim- 
ilar reason  void,  (i) 

4.   Of  Wageking  Contkacts. 

It  was  formerly  held  in  England,  that  some  wagers  are  valid 
contracts  at  common  law.  (_;)     But  they  have  been  recently 


&  S.  315;  Wood  V.  McCann,  6  Dana, 
366  ;  Coppock  v.  Bower,  4  M.  &  W.361 ; 
Hatzfield  v.  Galden,  7  Wiitts,  152 ;  Nor- 
man V.  Cole,  3  Esp.  253  ;  Fnller  v.  Dame, 
18  Pick.  472  ;  Brigg  v.  Wasliburne,  1 
Aik.  264 ;  Garlick  v.  Ward,  5  Halst.  87  ; 
HaiTis  !'.  Roof,  10  Barb.  489.  This  sub- 
ject is  very  fully  discussed  in  tlie  late  case 
of  Mai-shall  v.  Baltimore  &  Ohio  Railroad 
Company,  16  How.  314.  It  is  there  held 
tliat  a  contract  is  void,  as  against  public 
policy,  and  can  have  no  standing  in 
court,  by  which  one  party  stipulates  to 
employ  a  number  of  secret  agents  in  order 
to  obtain  the  passage  of  a  particular  law 
by  the  legislature  of  a  State,  and  the  other 
party  promises  to  pay  a  large  sum  of 
money  in  case  the  law  should  pass.  Held, 
also,  that  the  contract  was  void,  if,  when 
it  was  made,  the  parties  agreed  to  conceal 
from  the  members  of  the  legislature  the 
fact,  tliat  the  one  party  was  the  agent 
of  the  other,  and  was  to  receive  a  com- 
pensation for  his  services,  in  case  of  the 
passage  of  the  law.  And  further,  if  there 
was  no  agreement  to  that  effect,  there  can 
be  no  recovery  upon  the  contract,  if  in 
fact  the  agent  did  conceal  from  the  mem- 
bers of  the  legislature,  that  he  w.as  an 
agent  who  was  to  receive  compensation 
for  his  services,  in  case  of  the  passage  of 
the  law.  Mr.  Justice  Grier,  in  delivering 
his  opinion,  said :  "  Influences  secretly 
urged  under  false  and  covert  pretences 
must  necessarily  operate  deleterionsly  on 
legislative  action, whether  it  be  employed  to 
obtain  the  passage  of  private  or  public  acts. 
Bribes,  in  the  shape  of  high  contingent 
compensation,  must  necessarily  lead  to  the 
use  of  improper  means  and-  tlie  exercise 
of  undue  influence.  Their  necessary  con- 
sequence is,  the  demoralization  of  the  agent 
who  covenants  for  them ;  he  is  soonbrought 
to  believe  that  any  means  which  will  pro- 
duce so  beneficial  a  result  to  himself  are 
'  proper  means  ;'  and  that  a  share  of  these 
profits  may  have  the  same  effect  of  quick- 
ening the  "perceptions  and  warming  the 
«eal  of  influential  or  '  careless  '  members 


in  favor  of  his  bill.  The  use  of  ^uch 
means  and 'such  agents  will  have  the 
effect  to  subject  the  State  governments 
to  the  combined  capital  of  wealthy  cor- 
porations, and  produce  universal  corrup 
tion,  commencing  with  the  representative 
and  ending  witli  the  elector.  Speculator,) 
in  legislation,  pubUc  and  private,  a  com 
pact  corps  of  venal  solicitors,  vending 
their  secret  influences,  will  invest  the  cap 
ital  of  the  Union  and  of  every  State,  till 
comiption  shall  become  the  normal  con- 
dition of  the  body  politic,  and  it  will  be 
said  of  us  as  of  Rome  —  'omne  Romm 
venale.'  " 

(/)  Davison  z:.  Seymour,  1  Bosw.  88. 

(  /)  Good  V.  Elliott,  3  T.  R.  693.  The 
wager  here  was,  whether  one  S.  T.  had, 
or  had  not,  before  a  certain  d.iy  bought  a 
wagon  belonging  to  D.  C.  So  a  wager 
on  the  age  of  the  plaintiff  and  dcfendaiit 
hits  been  held  good  at  common  law.  Hiis- 
sey  V.  Crickitt,  3  Camp.  168.  And  .see 
Bland  v.  Collctt,  4  Camp.  157;  Fisher 
V.  Waltham,  4  Q.  B.  889.  So  a  wager  on 
the  result  of  an  appeal  from  the  Court  of 
Chancery  to  the  House  of  Lords  has  been 
held  good,  no  fraud  being  intended,  and 
the  parties  having  no  power  to  bias  the 
decision.  Jones  v.  Randall,  Cowp.  37. 
Andso  of  a  wager  on  the  price  of  foreign 
funds.  Morgan  v.  Pebrer,  4  Scott,  230. 
So  of  a  wager  that  a  certain  horse  would 
win  a  certain  race.  Moon  o.  Durden,  2 
Exch.  22.  By  the  common  law  of  Eng- 
land, therefore,  wagers  were  not  per  se 
void,  unless  they  affected  the  interests, 
feelings,  or  character  of  third  persons,  or 
led  to  indecent  evidence,  or  were  contrary 
to  public  policy,  or  tended  to  immoral- 
ity, or  to  a  breach  of  some  law.  Lord 
Campbell,  in  Thackoorseydass  v.  Dhond- 
muU,  6  Moore,  P.  C.  300  ;  Doolubdass  v. 
Ramloll,  7  Moore,  P.  C.  239,  3.  Eng.  L. 
&  Eq.  39.  And  a  few  early  decisions  in 
America  inclined  the  same  way.  Bunn 
V.  Riker,  4  Johns.  426 ;  Morgan  v.  Rich- 
ards, 1  Browne,  Pa.  171  ;  Basket  v. 
Wootan,  1  Nott  &  McC.  180;  Shepherd 
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prohibited  by  statute  in  England  and  in  parts  of  this  country; 
and  there  are  American  courts  which  have  denied  to  them  any 
validity  whatever.  Even  if  admitted  to  be  valid,  it  is  cer- 
tain that  this  must  be  with  important  qualifications ;  (k)  as, 
for  instance,  that  they  shall  not  refer  to  another's  person  or 
property,  (Z)  so  as  to  make  him  infamous,  or  to  be  libellous  or 
indecent,  or  to  injure  his  property,  or  to  tend  to  break  the 
peace.  It  cannot  be  believed,  in  these  days,  that  wagers  would 
be  anywhere  upheld,  against  which  these  objections  could  be 
fairly  m-ged ;  and  upon  some  of  these  points  the  authorities  are 
quite  clear,  (m) 


9>.  Sawyer,  2  Murjjhy,  26  ;  Grant  v.  Ham- 
ilton, 3  McLean,  100 ;  Ross  v.  Green,  4 
Harring.  Del.  308 ;  Dunman  v.  Strother, 

1  Texas,  89  ;  Banet  v.  Hampton,  2  Brev. 
226.  But  a  different  view  was  taken  in 
many  States,  and  alt  wagers  were  consid- 
ered to  be  illegal,  and  contrary  to  good 
policy.  Thus,  in  Collamer  v.  Day,  2  Vt.. 
144;  a  wager  that  a  certain  chaise  then  in 
sight  was  the  properly  of  A  and  not  of  B, 
was  held  void.     And  see  Amory  v.  Oilman, 

2  Mass.  1  ;  Babcock  v.  Thompson,  3  Pick. 
446  ;  Ball  v.  Gilbert,  12  Met.  399,  Sliaw, 
C.  J. ;  Hoit  V.  Hodge,  6  N.  H.  104  ;  Rice 
V.  Gist,  1  Strohh.  82  ;  Edgell  v  McLaugh- 
lin, 6  Whart.  176;  Lewis  ?>.  Littlefield, 
\5  Me.  233;  Carrier  ti.  Brannan,  3  Cal. 
328.  But  however  the  common  law  may 
be,  all  wagers  are  now  forbidden  in  Eng- 
land by  statute,  8  &  9  \'ict.  c.  109,  s.  18 
(1845),  and  similar  statutes  exist  in  many 
American  States.  Unless  special  pro- 
vision was  made  therefor,  however,  they 
would  not  have  a  retrospective  opera- 
tion upon  actions  commenced  before. 
Moon  V.  Durden,  2  Exch.  22  ;  Doolubdass 
V.  Ramloll,  7  Moore,  F.  C.  239,  3  Eng. 
L.  &Eq.  39. 

(/c)  Wagers  as  to  the  mode  of  playing, 
or  the  result  of  any  illegal  game,  as  box- 
ing, wrestling,  cocklighting,  &c.,  are  void 
at  common  law.  Brown  v.  Lceson,  2  H. 
Bl.  43 ;  Egerton  v.  Furzcman,  1  C.  &  P. 
613;  Kennedy  v.  Gad,  3  C.  &  P.  376; 
Squires  v.  Whisken,  3  Camp.  140;  Hunt 
V.  Bell,  1  Bing.  1  ;  McKcon  v.  Caherty, 
I  Hall,  300  ;  Hasket  v.  Wootan,  1  Nott 
&  McC.  180;  Atchison  v.  Gee,  4  McCord 
211.  Money  lent  for  the  purpose  of  bet- 
ting cannot  be  recovered  by  the  lender  of 
the  borrower.    Peck  a.  Briggs,\3  Denio, 


107;  Kuckman  v.  Biyan,  id.  340.  And 
a  note  gi^■en  for  a,  gaming  debt  is  void, 
even  in  the  hands  of  an  innocent  indorsee 
for  value.  TJnger  v.  Boas,  13  Penn.  St. 
601. 

{1}  Such  wagers  were  always  void  at 
common  law.  De  Costa  v.  Jones,  Cowp. 
729,  a  wager  as  to  the  sex  of  a  third  per- 
son ;  Phillips  0.  Ives,  1  Rawle,  37,  a  wa- 
ger that  Napoleon  Bonaparte  would  be 
removed  from  the  Island  of  St.  Helena 
before  a  certain  time  ;  Ditchburn  v.  Gold- 
smith, 4  Camp.  152,  a  wager  that  an 
unmarried  woman  would  have  a  child  by 
a  certain  day;  Hartley  t".  Rice,  10  East, 
22,  a  wager  that  a  certain  person  would 
not  marry  within  a  certain  number  of 
years;  Gilbert  (>.  Sykes,  16  East,  150,  a 
wager  on  the  duration  of  the  life  of  Napo- 
leon Bonaparte,  at  a  time  when  his  prob- 
able assassination  was  the  subject  of  spec- 
ulation ;  Evans  v.  Jones,  5  M.  &  W.  77, 
a  wager  that  a  certain  prisoner  would  be 
acquitted  on  trial  of  a  criminal  charge. 
Some  of  these  cases  may  have  also  pro- 
ceeded upon  the  ground  of  public  potici/, 
and  as  having  an  injurious  tendency  in 
respect  to  public  rights. 

(m)  Wagers  upon  the  result  of  an  elec- 
tion have  always  been  considered  as  void, 
on  botli  sides  of  the  Atlantic,  as  being 
contrary  to  sound  policy,  and  tending  to 
impair  the  purity  of  elections.  BaU  «. 
Gilbert,  12  Met.  397  ;  Allen  v.  Heam,  1 
T.  R.  56  ;  M'AUister  v.  Hoffman,  16  S. 
&  R.  147  ;  Smyth  v.  M'Masters,  2  Browne, 
Pa.  182;  Bunn  v.  Eiker,  4  Johns.  426; 
Lansing  u.  Lansing,  8  Johns.  454;  Viseher 
V.  Yates,  11  Johns.  23;  Yates  v.  Foot, 
12  Johns.  1  ;  Rust  v.  Gott,  9  Cowen,  169  ; 
Stoddard  v.  Martin,  1  R.  1. 1 ;  Dennistou 


cr  in.] 


DEFENCES. 


757 


5.    Of  the  StiNDAT  Law. 

In  Great  Britain  and  in  this  country,  a  view  prevails  concern- 
ing the  obligation  and  sanctity  of  Sunday  as  the  Sabbath, 
which  differs  somewhat  from  that  which  is  generally  adopted 
elsewhere  in  Christendom,  (n)  One  or  two  laws  were  passed 
before  England  became  Protestant;  but  the  statute  of  29 
Charles  II.  ch.  7,  s.  1,  is  the  principal  English  statute,  (o) 
Many  cases,  involving  many  different  questions,  have  arisen 
under  this  statute.  But  most  of  them  turn  upon  a  peculiarity 
in  its  phraseology  which  is  not  generally  copied  in  this  country. 
This  statute  enacts  that  no  person  shall  do  any  worldly  labor, 
&c.,  upon  the  Lord's  day,  «  of  their  ordinary  callings."  Hence 
any  man  may  do  any  thing,  buy,  or  sell,  or  work  in  any  way, 
on  any  part  of  Sunday,  if  not  in  his  ordinary  calling,  without 
prohibition  from  this  statute.  Some  nice  distinctions  have 
been  made  under  this  clause,  (p)     In  this  country  Sunday  laws, 


V.  Cook,  12  Johns.  376;  Brash  v.  Keeler, 

5  Wend.  250 ;  Lloyd  v.  Leisenring,  7 
Watts,  295  ;  Wagonseller  v.  Snyder,  7 
Watts,  343  ;  Wroth  v.  Johnson,  4  Harris 

6  MeH.  284  ;  Laval  v.  Myers,  1  Bailey, 
486 ;  David  v.  Ransom,  1  Greene,  383  ; 
Davis  V.  Holbrook,  I  La.  An.  1 76  ;  Tarl- 
ton  u.  Baker,  18  Vt.  9;  Commonwealth 
V.  Pash,  9  Dana,  31  ;  Machir  v.  Moore, 
2  Gratt,  257;  Foreman  o.  Hardvvick,  10 
Ala.  316 ;  Wheeler  v.  Spencer,  15  Conn. 
28;  Russell  v.  Pyland,  2  Humph.  131; 
Porter  v.  Sawyer,  1  Hamng.  (Del.),  517  ; 
Gardner  v.  Nolen,  3  id.  420;  Hickersou 
ti.  Benson,  8  Mo.  8. 

(n)  By  the  common  law  no  judicial  act 
tould  be  done  on  Sunday.  Swan  u. 
iroome,  1  W.  Bl.  496,  526,  3  Burr. 
595;  Baxter  v.  The  People,  3  Gilman, 
(68;  Shaw  v.  M'Combs,  2  Bay,  232; 
Trae  v.  Plumley,  36  Me.  466 ;  Hiller  v. 
English,  4  Strobh.  486 ;  Davis  v.  Pkh,  1 
Greene,  Iowa,  406.  And  in  Story  v. 
Elliot,  8  Cowen,  27,  it  was  held,  that  an 
award  made'and  published  on  Sunday  was 
void,  an  award  being  a  judicial  act.  But 
see  Sargeant  v.  Butts,  21  "Vt.  99.  But  as 
to  the  making  of  contracts  and  all  other 
acts  not  of  a  judicial  nature,  the  common 
law  made  no  distinction  between  Sunday 
and  any  other  day.  Rex  v.  Brotherton, 
Stra.  702 ;  Mackally's  case,  9   Rep.  66  b. 


Cro.  Jae.  280 ;  Waite  v.  The  Hundred  of 
Stoke,  Cro.  Jac.  496 ;  Drury  v.  Defbntaine, 
1  Taunt.  131 ;  Story  v.  Elliot,  8  Cowen, 
27;  Kepner  v.  Keefer,  6  Watts,  231; 
Johnson  v.  Day,  17  Pick.  106;  Bloom  v. 
Richards,  2  Ohio,  St.  387. 

(o)  The  first  statute  on  the  subject  in 
England  was  27  H.  6,  ch.  5.  This  was 
followed  by  1  Jac.  1,  ch.  22,  sect.  28 ;  1 
Car.  I,  ch.  1 ;  3  Car.  1,  ch.  1 ;  29  Car.  2, 
ch.  7.  See  Banks  y.  Werts,  13  Indiana, 
203,  .and  Amcr.  Law  Mag.  May,  1860,  p. 
423,  for  valuable  remarks  on  tlie  Sunday 
laws. 

(p)  The  language  of  the  statute  of  29 
Car.  2,  ch.  7,  sect.  1,  is,  "that  no  trades- 
man, artificer,  workman,  laborer,  or  other 
person  whatsoever,  shall  do  or  exercise 
any  worldly  labor,  business,  or  work  of 
their  ordinaiy  callings,  upon  the  Lord's 
day,  or  any  part  thereof  (works  of  neces- 
sity and  charity  only  excepted) ; "  and 
"that  no  person  or  persons  whatsoever 
shall  publicly  cry,  show  forth,  or  expose 
to  sale,  any  wares,  merchandises,  fruit, 
herbs,  goqds,  or  chattels  whatsoever,  upon 
the  Lord's  day  or  any  part  thereof."  The 
first  important  case  in  England,  putting  a 
construction  upon  these  provisions,  was 
Drury  v.  Defontaine,  1  Taunt.  131.  It 
was  there  determined,  that  a  sale  of  goods 
made  on  Sunday,  which  is  not  made  ic 
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or  "  laws  for  the  better  observance  of  the  Lord's  day,"  as  they 
were  generally  called,  were  passed  in  most  of  the  colonies,  and 


the  ordinary  calling  of  the  vendor,  or  his 
agent,  is  not  void  by  the  stat.  29  Cur.  2, 
ch.  7,  so  as  to  disable  the  vendor  from  re- 
covering the  price.  And  Mansfield,  C.  J. 
said :  "  Wo  cannot  discover  that  the 
law  has  gone  so  far  as  to  say  that  every 
contract  made  on  a  Sundai/  shall  be  void, 
although  under  these  penal  statutes,  if  any 
man  in  the  exercise  of  his  ordinary  calling 
should  make  a  contract  on  Sundaij,  tliat 
contract  would  be  void."  The  next  case 
was  Bloxsome  v.  Williams,  3  B.  &  C. 
232,  which  was  an  action  for  a  breach  of 
■warranty  on  tiie  sale  of  a  Ijorse,  the  sale 
having  been  made  on  Sundaij.  There, 
Baylaj,  J.,  said :  "  In  Drury  v.  l^cfon- 
taine,  it  was  held,  tliat  the  vendor  of  a 
horse,  who  made  a  contract  of  sale  on  a 
Sunday,  but  not  in  the  exercise  of  his 
ordinary  calling,  miglit  recover  the  price. 
I  entirely  concur  in  that  decision,  but  I 
entertain  some  doubts  whether  the  statute 
applies  at  all  to  'a  bargain  of  this  descrip- 
tion. 1  incline  to  think  that  it  applies  to 
manual  labor  and  other  work  visibly  labo- 
rious, and  the  keeping  of  open  shops. 
But  I  do  not  mean  to  pronounce  any  de- 
cision upon  that  point."  The  case  finally 
went  off  on  otlicr  grounds.  The  next  im- 
portant case  was  Fcnnell  v.  Ridlcr,  5  B. 
&  C.  406.  It  was  there  held,  that  a  horse- 
dealer  cannot  maintain  an  action  upon  a 
contract  for  the  sale  and  ^varranty  of  a 
horse  made  by  liim  upon  a  S'mdm/.  Baij- 
ley,  J.,  in  deli\'ering  the  opinion  of  the 
court,  after  adverting  to  the  hinguage  of 
the  statute,  said:  "The  int<-t position  of 
the  word  *  business'  bet\\'eeii  the  words 
'lahor  and  work  '  mi^^ht  jiisijfy  a  question, 
whether  it  included  every  tlcscriptiou  of 
the  business  of  a  man's  ordinary  calling, 
or  whether  it  ^vas  not  confiiK'd  to  such  as 
was  manual  and  calculated  to  meet  the 
public  eye.  There  is  notliing,  however, 
in  the  act,  to  show  that  it  was  passed  ex- 
clusively for  promoting  public  deceniy, 
and  not  for  regulatiii!:^  pri^■ate  conduct; 
and  though  I  expressed  a  dimbt  upon  this 
point  in  Bloxsome  v.  Williams,  I  am  sat- 
isfied, upon  further  consideration,  that  it 
would  be  a  narrow  construction  of  the  act, 
and  ii  construction  contrary  to  its  spirit, 
to  give  it  such  u  restriction.  Labor  may 
be  private,  and  not  meet  the  public  eye, 
and  so  not  oifond  against  public  decency, 
but  it  is  equally  labor,  and  equally  inter- 
feres with  a  man's  religious  duties.  The 
same  may  be  said  of  business  or  of  work. 


Each  may  be  public  and  meet  the  public 
eye ;  each  may  be  private  and  concealed. 
There  is  nothing,  therefore,  in  the  position 
of  the  word  '  business '  between  those  of 
'  labor  and  work,'  which  in  our  judgment 
can  justify  us  in  giving  to  it  any  thing  but 
its  ordinary  meaning  ;  and  it  seems  to  us 
that  every  species  of  labor,  business,  or 
work,  whether  public  or  private,  in  the  or- 
dinary calling  of  u  tradesman,  artificer, 
workman,  laborer,  or  other  person,  is 
within  the  prohibition  of  this  statute." 
In  Smith  v.  Sparrow,  4  Bing.  84,  Parke, 
J.,  disapproved  of  the  decision  of  Drury 
V.  Defontaine,  and  said :  "  I  think  the 
construction  put  upon  the  statute,  in  that 
case,  too  narrow.  The  expression  'any 
worldly  labor'  cannot  be  confined  to  a 
man's  ordinary  calling,  but  applies  to  any 
business  ho  may  carry  on,  whether  in  his 
ordinary  calling  or  not."  But  no  such 
opinion  was  expressed  by  any  other  mem- 
ber of  the  court,  and  this  construction 
was  entirely  rejected  by  the  Court  of 
Kincr's  Bench,  in  Bex  c.  The  Inhabitants 
of  Whitnash,  7  B.  &  C.  596,  where  it 
was  held,  that  the  statute  only  prohibits 
labor,  business,  or  work  done  in  the  course 
of  a  man's  ordinary  calling,  and  therefore 
that  a  contract  of  hiring,  made  on  a  Sun- 
day between  a  farmer  and  a  laborer,  for  a 
year,  was  valid.  And  see,  to  the  same 
effect,  Scarfe  v.  Morgan,  4  M.  &  W.  270 ; 
Wolton  B.  Gavin,  16  Q.  B.  48;  Begbie  v. 
Le\  i,  1  Cromp.  &  J.  180.  There  has  been 
some  question  as  to  what  persons  are  em- 
braced in  the  above  provisions,  under  the 
■words,  "tradesman,  artificer,  workman, 
laborer,  oY  other  person,  whatsoever." 
In  S.andiman  v.  Breach,  7  B.  &  C.  96,  it 
was  held,  that  drivers  and  proprietors  of 
stage-coaches  were  not  included;  and 
therefore,  that  a  contract  to  carry  a  pas- 
senger in  a  stage-coach  on  Sunday,  was 
valid.  Lord  Tenterden  said :  "  It  ■was 
contended,  that  under  the  words  '  other 
person  or  persons '  the  drivers  of  stage- 
coaches are  included.  But  where  general 
words  follow  particular  ones,  the  rule  is 
to  construe  them  as  applicable  to  persons 
ejasdeni  generis."  And  see,  to  the  same 
elfect.  Rex  v.  Inhabitants  of  Whitnash,  7 
B.  &  C.  596.  InPeate  v.  Dickcn,  1  Cromp 
M.  &  R.  422,  the  court  were  inclined  to 
hold,  that  an  attorney  was  not  a  person  in- 
cluded within  the  above  words,  but  the 
point  was  not  decided. 
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are  now  in  force  in  most  of  tlie  States;  but  the  prevailing  dis- 
tinction is  between  "  works  of  necessity  and  mercy,"  or  "  neces- 
sity and  charity,"  which  are  permitted,  and  all  others  which  are 
prohibited,  (q) 


(?)  In  Massachusetts,  Maine,  and 
Michigan,  the  words  of  the  statute  are, 
that  "  no  person  shall  do  any  manner 
of  labor,  business,  or  work,  except  only 
works  of  necessity  and  charity,  on  the 
Lord's  day."  In  New  Hampshire,  "No 
person  shall  do  any  labor,  business,  or 
work,  of  his  secular  calling,  works  of  ne- 
cessity and  mercy  only  excepted,  on  the 
Lord's  day."  In  Vermont,  "  No  person 
shall  exercise  any  secular  labor,  business, 
or  employment,  except  such  only  as  works 
of  necessity  and  charity,"  on  the  Lord's 
day.  In  Connecticut,  "  No  person  shall 
do  any  secular  business,  work,  or  labor, 
works  of  necessity  and  mercy  excepted, 
nor  keep  open  any  shop,  warehouse,  or 
workhoase,  nor  expose  to  sale  any  goods, 
wares,  or  merchandise,  or  any  other  prop- 
erty on  the  Lord's  day."  In  Pennsyl- 
vania, "  No  person  shall  do  or  perform 
any  woi'ldly  employment  or  business  what- 
soever on  the  Lord's  day,  commonly  called 
Sunday,  works  of  necessity  and  charity 
only  excepted."  In  Alabama,  "No  worldly 
business  or  employment,  ordinary  or  ser- 
vile work,  works  of  necessity  or  charity 
excepted,  shall  be  done,  performed,  or  prac- 
tised, by  any  person  or  persons,  on  the 
first  day  of  the  week,  commonly  called 
Sunday."  In  Kentucky,  "No  work  or 
business  shall  be  done  or  performed  on  the 
Sabbath  day,  unless  the  ordinary  household 
offices  of  daily  necessity,  or  other  work  of 
necessity  or  charity."  Under  all  the  above 
statutes,  it  is  now  quite  well  settled,  that 
all  contracts  of  every  description,  entered 
into  on  Sunday,  and  not  within  the  excep- 
tions, are  unlawful  and  void.  Thus,  in 
Towle  V.  Larrabce,  26  Me.  464,  it  was 
held,  that  a  prcunissory  note,  made  on  the 
Lord's  day,  and  given  and  received  as  the 
consideration  for  articles  purchased  on  that 
day,  is  void.  And  in  Hilton  v.  Houghton, 
35  Me.  143,  it  is  said  to  be  a  violation  of 
the  statute  to  sign  and  deliver  a  promis- 
sory note  on  the  Lord's  day ;  and  a  note 
60  signed  and  delivered  is,  therefore,  of  no 
validity.  And  see  Nason  v.  Dinsmore, 
34  Me.  391 ;  State  v.  Suheer,  33  Mo.  539. 
In  Allen  v.  Doming,  14  N.  H.  133,  it  was 
held,  that  the  execution  and  delivery  of  a 
promissory  note  on  Sunday,  is  "  business" 
of  a  person's   "secular  calling,"  and  as 


such  is  prohibited  by  the  statute ;  and  the 
note  is  void.  Tlie  same  rule  is  well  estab- 
lished in  Vermont.  See  Lyon  v.  Strong, 
6  Vt.  219;  Lovejoy  v.  Whipple,  18  Vt. 
379  ;  Adams  v.  Gay,  19  Vt.  358.  In 
Pattee  v.  Greely,  13  Met.  284,  it  was  held, 
that  an  action  could  not  be  maintained  on 
a  bond  wliich  was  executed,  neither  from 
necessity  nor  charity,  on  the  Lord's  day. 
And  Shaw,  C.  J.,  said  :  "  The  statement 
of  facts  admits  that  there  is  nothing  to 
show  that  the  execution  of  this  bond  was 
a  work  of  necessity  or  charity.  Was  its 
execution  '  any  manner  of  labor,  business, 
or  work,'  within  the  meaning  of  the  stat- 
ute ?  Certainly  it  was.  The  legislature 
intended  to  prohibit  secular  business  on 
the  Lord's  day,  and  did  not  confine  the 
prohibition  to  manual  labor,  but  extended 
it  to  the  making  of  bargains,  and  all  kinds 
of  trafficking."  The  case  of  Geer  v,  Put- 
nam, 10  Mass.  312,  was,  for  a  long  time, 
supposed  to  have  established  a  different 
rule  in  IMassachusetts.  But  it  may  now 
be  considered  as  overruled,  so  far  as  it  is 
inconsistent  with  Pattee  v.  Greely,  supra. 
The  same  rule  has  been  established  in 
Connecticut  from  an  early  day.  Wight  v. 
Geer,  1  Root,  474 ;  Northrup  v.  Foot,  14 
Wend.  248.  And  in  Pennsylvania.  Mor- 
gan V.  Richards,  1  Browne,  Pa.  171  ; 
Kepner  v.  Keefer,  6  Watts,  231 ;  Fox  v. 
Mensch,  3  Watts  &  S.  444 ;  Common- 
wealth V.  Kendig,  2  Penn.  St.  448  ;  Ber- 
rill  V.  Smith,  2  Miles,  402;  Johnston  v. 
The  Commonwealtli,  22  Penn.  St.  102. 
The  same  rule  is  established  in  Alabama. 
O'Donnell  v.  Sweeney,  5  Ala.  467  ;  Ship- 
pey  V.  Eastwood,  9  Ala.  198;  Dodson  v. 
Harris,  10  Ala.  566;  Butler  v.  Lee,  11 
Ala.  885 ;  Saltmai-sh  v.  Tuthill,  13  Ala. 
390  ;  Rainey  i,-.  Capps,  22  Ala.  288.  And, 
it  seems,  in  Michigan.  Adams  v.  Hamell, 
2  Doug.  73.  In  Kentucky,  the  rule  is 
less  certain.  In  Ray  v.  Catlett,  12  B. 
Mon.  532,  Marshall,  J.,  said  ;  "  We  are 
not  prepared  to  decide  that  the  mere  exe- 
cution and  delivery  of  a  note,  or  its  mere 
acceptance  on  Suiiday,  is  laboring  in  any 
trade  or  calling,  unless  it  be  a  part  of 
some  other  transaction  done  also  on  Sun- 
day, which  may  be  regarded  as  labor  in 
some  trade  or  calling.  And  if  the  mere 
execution  and  delivery  of  a  note  could  be 
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There  are  but  few  reported  cases  which  illustrate  this  distinc- 
tion ;  (r)  but  some  have  occurred  in  practice,  from  which  we 


deemed  such  labor,  we  are  satisfied  that 
its  mere  acceptance  could  not,  and  the 
person  accepting  it  would  not  be  involved 
in  any  consequence  of  a  bi*each  of  the  law 
by  the  other,  unless  he  knew  that  the  note 
had  been  made  as  well  as  delivered  on 
Sunday."  But  in  Slade  v.  Arnold,  14  B. 
Mon.  287,  it  was  held,  that  all  contracts, 
ktving  for  their  consideration,  or  any  part 
of  it,  the  performance  of  any  work  or  labor 
on  Sunday,  were  void.  And  in  Murphy 
V.  Simpson,  14  B.  Mon.  419,  it  was  held,, 
that  an  exchange  of  horses  on  Sunday 
was  a  violation  of  tlie  statute,  and  void. 
In  New  York,  the  statute  provides,  that 
there  "  shall  not  be  any  servile  laboring 
or  working  on  the  fir.st  day  of  the  week, 
called  Sunday,  excepting  works  of  neces- 
sity or  charity;"  and  "no  person  shall 
expose  to  sale  any  wares,  merchandise, 
fruit,  herbs,  goods,  or  chattels,  on  Sunday, 
except  meats,  milk,  and  fish,  which  may 
be  sold  at  any  time  before  nine  of  tlie 
clock  in  the  morning."  Under  these  pro- 
visions it  is  held,  first,  that  any  contract 
which  has  for  its  consideration  the  doing 
of  ordinary  work  or  labor  on  Sunday,  is 
void  ;  second,  that  any  contract  which  in- 
volves the  exposing  to  sale  of  any  wares, 
&c.,  on  Sunday,  is  void.  Thus  in  Watts 
V.  Van  Ness,  1  Hill,  76,  it  was  held,  that 
a  contract  to  perform  labor  on  Sunday  as 
an  attorney's  clerk,  was  void,  and  no  com- 
pensation could  be  recovered.  And  see 
Palmer  v.  The  City  of  New  York,  2 
Sandf.  318.  So  in  Smith  v.  Wilcox,  19 
Barb.  581,  it  was  held,  that  a  contract  to 
publish  an  advertisement  in  a  ncwj%papcr 
issued  on  Sunday,  was  unlawful  and  \'oid, 
as  involving  a  violation  of  both  the  above 
provisions.  The  juil;4mcut  in  tlii.s  case 
was  affirmed  by  the  Court  of  Appeals,  '^4 
N.  Y.  (10  Sniith),  3.5.3,  in  an  elaborate 
opinion,  all  the  judges  concurring.  But 
contracts  which  are  not  liable  to  cither  of 
these  objections,  may  be  made  on  Sunday 
as  well  as  any  other  day.  Thus,  in  Boyn- 
ton  V.  Page,  13  Wend.  42.'),  it  was  held, 
that  the  prohibition  against  exposing  to  sale, 
on  Sunday,  any  goods,  chattel.^,  &c.,  ex- 
tends only  to  the  public  exposure  of  com- 
modities to  sale  in  the  streets  or  stores, 
shops,  warehouses,  or  market-places,  and 
has  no  reference  to  mere  private  contracts, 
miule  without  violatmg,  or  tending  to  pro- 
duce a  violation,  of  the  public  order  and 
solemnity  of  the  day ;  and,  therefore,  that 


a  private  transfer  of  personal  property 
made  on  Sunday  was  valid.  In  Ohio,  the 
statute  provides,  "  that  if  any  person  shall 
be  found,  on  the  first  day  of  the  week, 
commonly  called  Sunday ,  at  coinnwn  labor, 
works  of  necessity  and  charity  only  ex- 
cepted, he  shall  be  fined  in  a  sum  not 
exceeding  five  dollars,  nor  less  than  one 
dollar."  In  the  case  of  the  City  of  Cin- 
cinnati V  Rice,  1 5  Ohio,  225,  it  was  held, 
that  the  prohibition  of  "conmion  labor" 
in  tlie  above  statute,  embraces  the  business 
of  "  trading,  bartering,  selling,  or  buying 
any  goods,  wares,  or  merchandise."  In 
Bloom  V.  Richards,  2  Ohio  St.  387,  over- 
ruling Sellers  v.  Dugan,  18  Ohio,  489,  it 
was  held,  that  a  contract  entered  into  on 
Sunday,  for  the  sale  of  land,  was  valid. 
But  the  court  said  :  "  It  is  not  to  be  un- 
stood  that,  because  a  Sunday  contract  may 
be  valid,  therefore  business  may  be  trans- 
acted upon  that  as  upon  other  days ;  as, 
for  instance,  that  a  merchant  may  lawfully 
keep  open  store  for  the  disposition  of  his 
goods  on  the  Sabbath.  To  wait  upon  his 
customers,  and  receive  and  sell  his  wares, 
is  the  common  labor  of  a  merchant ;  and 
there  is  a  broad  distinction  between  pur- 
sunig  this  avocation,  and  the  case  of  a 
single  sale  out  of  the  ordinary  course  of 
business."  And  see  Swisher  v.  Williams, 
Wriglit,  754.  In  Indiana,  however,  where 
the  statute  is  precisely  like  that  in  Ohio, 
it  is  held,  that  all  contracts  made  on 
Sunday  are  void.  Link  i;.  Clemmens,  7 
Blackf.  479 ;  Reynolds  u.  Stevenson,  4 
Ind.  619. 

((■)  In  Flagg  i;.  Millhury,  4  Cush.  243, 
it  was  held  to  be  a  work  of  necessity  and 
charity  to  repair  a  defect  in  a  highway, 
whicli  endangers  the  public  safety.  And 
iVitdi-,  J.,  said:  "By  the  word  'necessity' 
in  the  exception,  we  are  not  to  understand 
a  physical  and  absolute  necessity;  but  a 
moral  litness  and  propriety  of  the  work 
and  labor  done,  under  the  circumstances 
of  any  particular  case,  may  well  be  deemed 
necessity  within  the  statute;  and  so  it  was 
decided,  in  the  construction  of  a  similar 
exception,  in  the  prohibition  against  trav- 
elling on  the  Lord's  day,  hi  the  statute  of 
1791,  c.  58,  §  2.  Commonwealth  v.  Knox, 
6  Mass.  76;  Pearce  v.  Atwood,  13  Mass. 
354.  Now,  when  a  defect  in  the  highway 
is  discovered  on  the  Lord's  day,  which 
may  endanger  the  limbs  and  the  lives  of 
travellers    it  is  not  only  moi  ally  fit  and 
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should  infei  some  change  of  sentiment  on  this  subject.  For- 
merly there  were  many  instances  of  persons  punished  for  bak- 
ing provisions,  or  slaughtering  animals,  even  in  hot  weather, 
on  Sunday;  but  we  have  heard  of  nothing  of  the  kind  of 
late. 

Another  question  has  been  before  the  courts,  and  though  not 
reported,  we  should  think  it  admitted  of  a  definite  answer. 
Are  there  certain  things,  of  themselves,  works  of  necessity  or 
mercy  ?  We  should  say  few  or  none ;  funerals  would  be,  or 
baptisms,  or  other  religious  services  as  appropriate  to  the  day. 
But  making  a  will,  for  example,  would  be  so,  only  when  the 
particular  circumstances  of  the  case  made  it  so.  (s)  And  some 
question  has  arisen,  wh^'her  the  celebration  of  marriage  on 
Sunday  be  a  violation  of  law.  It  is  the  rule  in  this  country,  that 
marriage  is  a  civil  contract.  But  it  is  generally  believed  that 
it  may  be  lawfully  entered  into  on  Sunday,  either  because  the 
frequency  of  the  thing  has  in  some  measure  protected  it  by  a 
usage,  and  the  consequences  of  an  opposite  view  would  be  dis- 
astrous, or  because  the  contract  of  marriage  is  in  the  nature  of 
a  continuing  contract,  and  may  be  regarded  as  made  every  suc- 
ceeding day  as  long  as  the  parties  cohabit.  But,  regarded  as  a 
question  of  strict  law,  it  might  be  found  not  without  its  diffi- 
culties, (t) 

proper  that  it  should  be  immediately  re-  Johnston  v.  The  Commonwealth,  22  Penn. 
paired,  but  it  is  the  imperative  duty  of  the  St.  102,  it  was  held,  that  driving  an  omni- 
town  which  is  bound  to  keep  the  highway  bus,  as  a  public  conveyance,  daily  and 
in  repair,  to  cause  it  so  to  be  done,  or  to  every  day,  is  ivorldly  employment,  and  not 
adopt  means  to  guard  against  the  danger,  a  work  of  charity  or  necessity,  witliin  the 
until  it  can  be  done  ;  and  work  and  labor  meaning  of  tlie  act  of  1794,  and  therefore 
for  this  purpose  is  no  violation  of  the  law  not  lawful  on  Sunday.  And  in  Phillips 
or  of  religious' duty."  In  Hooper  v.  Ed-  v.  Innes,  4  Clark  &  F.  234,  it  wsis  liold  by 
wards,  18  Ala.  280,  it  was  held,  that  if  the  the  House  of  Lords,  in  England,  tliat  an 
exigency  of  a  case  be  such  as  to  render  it  apprentice  to  a  barber  could  not  be  law- 
necessary  that  a  creditor,  in  order  to  save  fully  required  to  attend  his  master's  shop 
his  debt,  or  procure  indemnity  against  lia-  on  Sundays  for  the  purpose  of  shaving 
bility,  should  contract  with  liis  debtor  on  tlie  customers,  that  not  being  work  of 
Sunday,  such  contract  is  not  void,  but  necessity  or  mercy  or  charity.  Lord  Cot- 
comes  within  tlie  saving  of  the  statute ;  tmJiam  said :  "  This  work  is  not  a  work  of 
and  it  is  the  province  of  the  jury  to  deter-  necessity,  nor  is  it  a  work  of  mercy ;  it  is 
mine  whether,  under  all  the  proof,  it  was  one  of  mere  convenience."  In  Ulary  v. 
justified  by  the  necessity  of  the  case.  In  The  Washington,  Crabbe,  204,  it  was  held, 
Logan  V.  Mathews,  6  Penn.  St.  41 7,  it  was  that  a  seaman  was  bound  to  work  on 
held,  that  "  the  hire  of  a  carriage  on  n  Sunday,  the  nature  of  the  service  requir- 
Sunday,  by  a  son,  to  visit  his  fatlier,  ing  it. 
creates  a  legal  contract,"  there  being  no  (s)  See  ante,  note  (p). 
evidence  to  show  that  tlie  journey  was  a  (t)  In  re  Gangwere's  Estate,  14  Penn. 
trip  or  excursion  of  pleasure.    But  in  St  4' ''  it  was  admitted,  that  a  marriage  . 
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It  seems  now  to  be  conceded,  that  a  contract  which  is  made 
in  violation  of  the  express  provisions  of  the  Lord's  day  acts,  is 
void,  like  any  other  illegal  and  prohibited  contract,  (u)  For 
many  years  the  rule  prevailed  in  Massachusetts,  that  while  the 
acting  party,  as  the  maker  of  a  promissory  note  for  example, 
was  liable  to  punishment,  the  note  itself  was  valid.  A  recent 
decision,  however,  has  put  the  law  in  that  State  in  harmony 
with  the  generally  prevailing  view,  (v)  Where  a  schedule  of 
property  was  to  be  annexed  to  an  assignment  for  the  benefit  of 
creditors,  by  the  terms  of  the  assignment,  and  was  so  annexed 
on  Sunday,  it  was  held  in  Massachusetts,  valid  as  against  a 
subsequent  attaching  creditor,  (w)  It  may  be  doubted  whether 
such  would  be  the  doctrine  of  this  court,  since  the  case  above 
referred  to  of  Pattee  v.  Greely. 

A  more  difficult  question  has  arisen,  which  cannot  be  posi- 
tively answered  on  authority.  It  may  be  stated  thus  :  If  A 
makes  a  bargain  with  B,  prohibited  by  the  Sunday  law  and 
therefore  void,  and  B,  by  means  which  this  bargain  gives  him, 
and  by  an  abuse  of  the  bargain  on  his  part,  commits  a  wrong 
against  A,  is  A  barred  by  his  illegal  conduct  from  getting  re- 
dress for  the  wrong  ?  Thus,  if  A  lets  a  horse  to  B  on  Sunday, 
to  go  from  C  to  D  and  nowhere  else,  it  is  certain  that  A  cannot 
recover  for  the  hire  of  the  horse.  But  if  B  drives  him  from  D 
to  E,  and  by  hard  driving,  a  part  of  which  is  on  this  added 
route,  B  kills  the  horse,  can  A  now  recover  ?  The  Supreme 
CoLirt  of  Massachusetts  holds  that  A  cannot  recover,  even  in 
trover,  partly,  because  the  action,  though  sounding  in  tort,  is  in 
fact  for  damages  for  breach  of  contract,  but  mainly,  because  the 
plaintiff  must  found  his  right  of  action  upon  his  own  wrong- 
doing in  the  first  place,  and  by  that  wrong-doing  he  enabled  the 

celebrated  on  Sunday  was  valid  ;  but  upon  country,  expressly  declare  tliat  contracts 

the  question,  wbctlier  a  marriafjc  settle-  made  on  Sunday  shall  be  void.     But  the 

ment,   executed   at   the   same   time,  was  principle  is  well  settled,  and  of  general 

valid,  the  court  were  equally  divided,  and  application,  that  all  contracts  made  in  vio- 

gave  no  opinion.     In  Commonwealth  v,  lation   of  a  statute  are   void.     Lyon  v. 

Nesbit,  34  Penn.  St.  398,  the  court  de-  Armstrong,  6  Vt.  219  ;  Robeson  f.  French, 

clared  it  to  be  no  violation  of  the  Sunday  12  Met.   24  ;  Gregg  v.  Wyman,  4  Gush. 

statute  I'or  a  servant  to  drive  his  master's  322. 
family  to  chnrcli  on  that  day.  (ti)  Pattee  i'.  Greely,  13  Met.  2?4     And 

(m)  It  is  to  be  observed,  that  neither  see  supra,  note  (</). 
the  Engli.sh  statute,   nor    those   of   this         (w)  Clapp  v.  Smith,  16  Pick.  247. 
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defendant  to  do  his  wrong,  (x)  But  the  Supreme  Court  of  New 
Hampshire  has  held,  that  the  property  in  the  horse  remained  in 
the  original  owner,  and  that  the  driving  of  it  to  another  place 
than  that  bargained  for  was  a  conversion,  for  which  trover 
would  lie.  (y)  The  question  presents  much  difficulty,  and  col- 
lateral decisions  and  strong  arguments  apply  on  each  side  of  it ; 
but  upon  the  whole,  we  incline  to  the  view  held  in  New  Hamp- 
shire. 

What  constitutes  the  "  Lord's  day,"  within  the  provisions  of 
these  statutes,  is  usually  determined  by  exact  definition  by  the 
statutes  themselves.  Sometimes  this  is  different  for  different  pur- 
poses. In  Massachusetts,  no  labor,  &c.,  is  to  be  done  "  between 
the  midnight  preceding  and  sunsetting  on  the  Lord's  day,"  but  no 
civil  process  can  be  served  between  the  midnight  preceding  and 
the  midnight  following  that  day.  (z)  Under  this  statute  it  has 
been  held,  that  a  mortgage  deed  executed,  acknowledged,  and 
recorded,  after  sunset  on  Sunday  evening,  was  not  void  as 
against  an  attaching  creditor,  (a)  In  Connecticut,  the  Lord's 
day  has  been  defined  as  continuing  from  daybreak  to  the  clos- 
ing of  daylight  on  Sunday,  (b) 

In  Massachusetts  and  New  York,  and  some  other  States,  it  is 
provided,  that  the  Sunday  laws  shall  not  apply  to  those  persons 
who  conscientiously  observe  the  seventh  day  of  the  week  as 
the  Sabbath,  if  they  do  not  disturb  others  in  their  observance 
of  Sunday.  But'in  Pennsylvania  and  South  Carolina,  there  is 
no  such  exception  ;  and  it  has  been  contended,  that  the  Sunday 
laws  of  those  States  were  in  this  respect  in  violation  of  that 
provision  in  their  constitutions  which  guarantees  freedom  of  re- 
ligious profession  and  worship  to  all  mankind.  But  this  view 
has  not  been  sustained  by  the  courts,  (c) 

If  a  contract  is  commenced  on  Sunday,  but  not  completed 

(x)  Gregg  V.  Wymaii,  4  Cush.  322.  ful  to  do  it.     Hiller  v.  English,  4  Strobh. 

(«)  Woodman  v.  Hubbard,  5  Foster,  486.     See  also.  Hill  v.  Dunham,  7  Grajr, 

67.  543. 

[z)  In  Nason  v.  Dinsmore,  34  Me.  391,  (a)  Tracy  v  Jenks,  15  Pick.  465. 

it   was   held,   th.it   a  contract  proved   to  (6)  Pox  v.  Abel,  2  Conn.  541. 

have  been  made  on  the  Lord's  day,  is  not  (c)  Commonwealth  v.  Wolf,  3  S.  &  R. 

thereby  rendered  invalid,  unless  it  be  also  48 ;  City  Council  v.  Benjamin,  2  Strohb. 

proved   that   it  was  made  before  sunset.  508;    Specht  v.  The  Commonwealth,   8 

The  presumption  is  that  it  was  made  on  Penn.  St.  312. 
that  part  of  the  day  in  which  it  was  law 
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till  a  subsequent  day,  or  if  it  merely  grew  out  of  a  transaction 
which  took  place  on  Sunday,  it  is  not  for  this  reason  void,  {d) 
Thus,  if  a  note  is  signed  on  Sunday,  its  validity  is  not  impaired 
if  it  be  not  delivered  on  that  day.  (e)  Whether  a  contract  en- 
tered into  on  Sunday  will  be  rendered  valid  by  a  subsequent 
recognition,  is  not  clear  upon  the  authorities.  (/) 

When  g,  contract  of  sale  is  made  on  Sunday,  and  the  prop- 
erty is  delivered  to  the  vendee,  but  the  price  is  not  paid,  the 
question  will  arise  whether  the  property  so  delivered  becomes 
the  property  of  the  vendee,  and  whether  he  wiU  be  allowed  to 
retain  it  without  paying  the  price.  We  are  inclined  to  think 
that  both  of  these  questions  must  be  answered  in  the  affirma- 
tive, though  there  is  some  conflict  in  the  authorities,  (g) 


(d)  Stackpole  v.  Symonds,  3  Foster, 
229;  Adams  v.  Gay,"  19  Vt.  358;  Goss 
V.  Whitney,  24  Vt.  187  ;  Butler  v.  Lue, 
1 1  Ala.  88.5  ;  Bloxsome  v.  Williams,  3 
B.  &  C.  232.  And  see  Smith  r.  Sparrow, 
■4  Bint;.  84. 

(e) 'Hilton  V.  Houghton,  35  Mo.  143  ; 
Lovejoy  v.  AYIiipple,  18  Vt.  379;  Com- 
monwealth V.  Kendij.',  2  Penn.  St.  448  ; 
Clougli  V.  Uavis,  9  N.  H.  600;  Hill  v. 
Dunham,  7  Gray,  543. 

(/)  See  Adams  v.  Gay,  19  Vt.  358  ; 
Allen  V.  Deming,  14  N.  H.  433  ;  Shippey 
e.  Eastwood,  9  Ala.  198.  And  see  next 
note. 

ig)  In  Smith  v.  Bean,  15  N.  H.  577, 
Parker,  C.  J.,  referring  to  a  contract  of 
sale  made  on  Sunday,  saiil :  "  It  is  gener- 
ally said  of  such  an  illegal  ctmtract,  that 
it  is  void.  If  this  were  so,  and  the  con- 
tract, in  the  broad  seiijie  of  the  term,  were 
void,  no  property  would  pass  by  it ;  the 
vendor  might  reclaim  the  property  at  will, 
and,  being  his  property,  it  would  be  sub- 
ject to  attacliment  and  levy  by  his  credi- 
tors, in  the  same  manner  as  if  the  attempt 
to  sell  had  never  been  made.  But  this  is 
not  what  is  intended  by  such  phraseology. 
The  transaction  being  illegal,  the  law 
leaves  the  parties  to  suffer  the  conse- 
quences of  their  illegal  acts.  The  contract 
is  void,  so  far  as  it  is  attempted  to  be 
made  the  foundation  of  legal  proceedings. 
The  law  will  not  interfere  to  assist  tire 
vendor  to  recover  the  piice.  The  contract 
is  void  for  any  such  purpose.  It  will  not 
sustain  an  action  by  the  vendee  upon  any 
warranty  or  fraud  in  the  sale.  It  is  void 
in  that  respect.     The  principle  shows  that 


the  law  will  not  aid  the  vendor  to  recover 
the  possession  of  the  property,  if  he  have 
parted  with  it.  The  vendee  has  the  pos- 
session, as  of  his  own  property,  by  the 
assent  of  the  vendor  ;  and  the  law  leaves 
the  parties  where  it  finds  them.  If  the 
vendor  should  attempt  to  retake  the  prop- 
erty without  process,  the  law,  finding  tliat 
the  vendee  had  a  po.ssession  which  could 
not  be  controverted,  would  give  a  remedy 
for  the  violation  of  tliat  possession.  Wlien, 
then,  it  is  said  that  the  contract  is  void, 
the  language  is  used  with  reference  to  the 
question,  wliether  there  is  any  legal  remedy 
upon  it."  But  in  the  well-considered  case 
of  Adams  v.  Gay,  19  Vt.  358,  it  was 
held,  that  in  all  cilses  of  contracts  entered 
into  upon  Sunday,  if  either  party  have 
done  any  thing  in  execution  of  a  contract, 
it  is  competent  for  him,  upon  another  day, 
to  demand  of  the  other  party  a  return  of 
the  thing  delivered,  or,  where  that  is  im- 
practicable, compensation ;  and,  if  the 
other  party  refuse,  the  original  contract 
becomes  thereby  affirmed,  and  the  same 
rights  and  liabilities  are  induced  as  if  the 
contract  had  been  made  upon  the  latter 
day.  This  is  an  indispensable  exception 
to  the  general  rule  in  regard  to  illegal 
contracts,  in  order  to  secure  parties  from 
fraud  and  oveiTcaching,  which  would 
otherwise  be  practised  upon  Sunday  by 
those  who  know  their  contracts  are  void, 
and  that  they  are  not  liable  civiliter  for 
even  frauds  practised  upon  that  day.  In 
Williams  v.  Paul,  6  Bing.  653,  the  de- 
fendant kept  a  heifer  which  he  had  bought 
of  a  drover  on  Sunday,  and  afterwards 
made  a  promise  to  pay  for.     Meld,  that 
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A  question  has  been  made  also,  whether  the  invalidity  of  a 
contract  made  on  Sunday  can  be  set  up  against  an  innocent 
party,  as  the  innocent  indorsee  of  a  note  made  on  Sunday. 
We  think  not  ;  but  this  question  is  not  settled,  (h)  But  it 
seems  that  an  official  bond,  executed  on  Sunday,  is  not  void 
as  to  the  parties  to  be  thereby  protected,  (i)  And  where  a  tort 
cognizable  in  admiralty  has  been  committed,  it  is  no  defence 
that  the  vessel  was  prosecuting  her  voyage  on  Sunday,  {j) 

6.  Of  Maintenance  and  Champerty. 

Maintenance  and  champerty  are  offences  at  common  law ; 
and  contracts  resting  upon  them  are  void.  But  those  offences, 
if  not  less  common  in  fact,  as  it  may  be  hoped  that  they  are, 
are  certainly  less  frequent  in  their  appearance  before  judicial 
tribunals  than  formerly ;  and  recent  decisions  have  considera- 
bly qualified  the  law  in  relation  to  them.  Still,  however,  they 
are  offences,  and  contracts  which  rest  upon  them  are  void. 
Maintenance,  in  particular,  seems  now  to  be  confined  to  the 


having  kept  the  beast,  he  was  liable  at  all  would  be  chargeable  in  trover  upon  proof 
events  on  a  quantum  meruit,  notwithstand-  of  demand  and  refusal,  or  in  assumpsit 
ing  the  contract  made  on  Sunday.  But  upon  an  express  promise  to  pay,  subse- 
in  Simpson  v.  Nicholls,  3  M.  &  W.  240,  quently  made,  in  consideration  of  the  re- 
where,  to  a  count  for  goods  sold  and  de-  tention  of  the  horse.  In  Scarfe  v.  MorgSKi 
livored,  the  defendant  pleaded  that  they  4  M.  &  W.  270,  it  was  held,  that  where  a 
were  goods  sold  and  delivered  to  him  by  contract,  the  execution  of  wliich  gave  a 
the  plaintiff,  in  the  way  of  his  trade,  on  a  lien  on  property,  was  made  and  executed 
Sunday,  contrary  to  the  statute  ;  and  the  on  Sunday,  although  the  contract  was 
plaintiff  replied,  that  the  defendant,  after  void,  the  lien  attached.  See  further.  Sum- 
the  sale  and  delivery  of  the  goods,  kept  ner  v.  Jones,  24  Vt.  317;  Bloxsome  v. 
them  for  his  own  use,  without  returning  Williams,  3  B.  &  C.'S32;  Moore  v.  Ken- 
or  offerin'g  to  return  them,  and  had  there-  dall,  1  Chand.  33.  A  common  carrier 
by  become  liable  to  pay  so  much  as  they  who  has  received  goods  into  his  posses- 
were  reasonably  worth,  the  court  held  tliat  sion,  on  Sunday,  for  transportation,  can- 
the  replication  was  bad,  and  doubts  were  not  avail  himself  of  the  plea  of  the  illegali- 
expressed  whether  Williams  v.  Paul  was  ty  of  the  transaction,  in  a  suit  against  him 
correctly  decided.  In  Dodson  v.  Harris,  for  the  value  of  the  goods,  if  destroyed  by 
10  Ala.  .566,  where  a  horse  was  sold  on  fire.  Powhatan  S.  B.  Co.  v.  Appomattox 
Sunday,  and  a  note  taken  for  the  pur-  E.  R.  Co.  24  How.  247. 
chase-money  on  the  same  day,  it  was  held,  (h)  See  Bloxsome  v.  Williams,  3  B.  & 
that  both  the  contract  and  the  note  were  C.  232 ;  Fennell  v.  Riddle,  5  B.  &  C.  406 ; 
void,  and  though  the  purchaser  retained  Begbie  v.  Levi,  1  Cromp.  &  J.  180  ;  Allea 
the  horse  in  his  possession,  without  objec-  v.  Deming,  14  N.  H.  133  ;  Saltmarsh  v. 
tion  or  demand  by  the  seller,  the  law  will  Tuthill,  13  Ala.  390. 
not  impli/  a  promise  to  pay  the  stipulated  (i)  Commonwealth  v.  Kendig,  2  Penn. 
price,   or  what   the   horse   is    reasonably  St.  448. 

worth.     But  the  contract  being  void,  no  {j}  Phila.  R.  R.  Co.  v.  Havre  de  Grace 

property  passed   to   the  vendee,   and   he  Steamboat  Co.  23  How.  209. 
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intermeddling  of  a  stranger  in  a  suit,  for  the  purpose  of  stirring 
up  strife  and  continuing  litigation,  (k)  Nor  is  any  one  liable 
to  this  charge  who  gives  honest  advice  to  go  to  law,  or  ad- 
vances money  from  good  motives  to  support  a  suit,  or  if  he 
stands  towards  the  person  who  is  the  party  to  the  suit  in  any 
intimate  relation,  as  of  landlord,  father  or  son,  or  master,  or 
husband.  (I) 

Champerty  is  treated  as  a  worse  offence ;  for  by  this  a 
stranger  supplies  money  to  carry  on  a  suit,  on  condition  of  shar- 
ing in  the  land  or  other  property  gained  by  it.  And  contracts 
of  this  sort  are  set  aside  both  at  law  and  in  equity.  And  any 
agreements  to  pay  part  of  the  sum  recovered,  whether  by  com- 
mission or  otherwise,  on  consideration  either  of  money  ad- 
vanced to  maintain  a  suit,  or  services  rendered,  or  information 
given,  or  evidence  furnished,  come  within  the  definition  of 
champerty.  (»»)     And  this   has   also  been    extended   to    cover 


(k)  See  on  this  subject,  Master  v.  Mil- 
ler, 4  T.  R.  340  ;  Flight  v.  Leman,  4  Q. 
B.  883;  Bell  v.  Smith,  5  B.  &  C.  188; 
Willifimson  u.  Henley,  6  Bing.  239.  It 
has  been  considered  maintenance  for  an 
attorney  to  agree  to  save  a  party  harmless 
from  costs,  provided  he  be  allowed  one 
half  of  the  proceeds  of  the  suit  in  case  of 
success,  /n  re  Masters,  4Dowl.  18.  And 
see  Harrington  v.  fjung,  2  Mylne  &  K.  590. 
But  one  may  lawfully  agree  to  ]iroinole  a 
suit,  where  he  has  reasonable  gronnd  to 
believe  himself  interested,  altliongb  in  fart 
he  is  not  so.  Findon  v.  ]?arkor,  1 1  .M.  & 
W.  675.  In  Call  v.  Calef,  13  Met.  3C2, 
it  appeared  that  A  had  an  interest  in 
the  exclusive  use  in  Manchester,  N.  IL, 
of  a  certain  patent  machine,  and  B  had 
an  interest  in  the  exclusive  use  of  tlie  same 
machine  in  Lowell.  S  was  using  said 
macliine  in  Manchester,  without  rigiit.  A 
gave  to  B  a  power  of  attorney,  authorizing 
him  to  take  such  steps'  in  A's  name  as  B 
might  judge  to  be  necessary  or  expedient, 
by  suit  at  laiv  or  otherwise,  to  prevent  S 
from  using,  letting,  or  selling  said  machine 
in  JMaiii-hcster,  and  also  authorizing  B  to 
sell  to  S  the  right  to  use  said  machine  in 
Manchester.  And  by  a  parol  agreement 
between  A  and  B,  B  was  to  have,  as  his 
compensation  for  his  services  under  said 
power  of  attorney,  one  half  of  wdiat  he 
should  recover  or  receive  of  S.  B  ren- 
dered services  under  said  power,  for  which 


he  was  entitled  by  said  parol  agreement 
to  $25.  A  afterwards  assigned  his  right 
to  the  use  of  said  machine  to  C,  with  no- 
tice of  B's  claim  on  A,  and  wdth  authority 
to  C  to  revoke  said  ]iowcr  of  attorney  to 
B,  upon  paying  B  625.  C  pi'omised  B 
to  pay  him  said  sum,  and  B  consented  to 
the  revocation  of  the  power  of  attorney. 
B  afterwards  brought  an  action  against  C 
to  recover  said  sum  of  §25.  Ueld,  that 
the  parol  agreement  between  A  and  B 
was  not  illegal  and  void  on  the  ground  of 
maintenance  and  champerty,  but  was  a 
valid  agreement,  since  the  unauthorized 
use  of  the  patent  in  either  place  would 
diminisli  the  value  and  profits  of  the  ])a- 
tent  in  tlie  other,  and  therefore  B  had  a 
direct  interest  in  preventing  the  violatioH 
of  the  patent  right;  that  C's  promise  to 
■pay  B  SLiiil  sum  was  on  a  good  and  suffi- 
cient consideration  ;  and  that  the  action 
could  be  maintained. 

(/)  Ferine  v.  Dunn,  3  Johns.  Ch.  508  ; 
Thalhimer  i'.  Brinckerhoft',  3  Cowen,  G47. 

(m)  Stanley  v.  Jones,  7  Bing.  369; 
Thurston  r.  Percival,  1  I'ick.  415;  La- 
throp  V.  Amherst  Bank,  9  Met.  489,  an 
excellent  case  on  this  subject;  Byrd  f. 
Odem,  9  Ala.  755  ;  Sattcrlee  v.  Frazer,  2 
Sandf  141  ;  Holloway  r.  Lowe,  7  I'orter, 
488  ;  Key  v.  Vattier,  1  Ham.  58;  Kust  v. 
Larue,  4  Litt.  417.  It  has  been  held  in 
Kentucky,  tliat  a  contract  by  a  client  to 
pay  his  attorney   "  a  sam  equal  to  one 
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many  cases  of  the  purchase  of  a  doubtful  title  to  land,  by  a 
stranger,  of  one  not  in  possession,  and  of  land  which  he  who 
has  possession  holds  adversely  to  the  title  purchased,  (w) 


SECTION    XII. 

OF   FRAUD. 

We  have  had  repeated  occasion  to  remark,  that  fraud  avoids 
every  contract,  and  annuls  every  transaction ;  and  to  iUastrate 
this  principle  in  its  relation  to  many  of  the  kinds  of  contracts 
which  we  have  already  considered.  But  there  are  some  general 
remarks  on  the  subject  of  fraud,  especially  when  considered  as 
a  defence  to  an  action  brought  upon  a  contract,  which  we  would 
now  make,  avoiding  a  repetition  of  what  has  been  aheady  said, 
as  far  as  may  be. 

It  is  sometimes  asserted,  that  the  distinction  in  the  civil  law 
between  dolus  malus  and  dolus  bonus,  is  unknown  to  the  com- 
mon law ;  and  it  is  true  that  we  have  no  such  distinction  ex- 
pressed in  words  which  are  an  exact  translation  of  the  Latin 
words.  But  it  is  also  true  that  the  distinction  is  itself,  substan- 
tially, a  part  not  only  of  the  common  law,  but  necessarily  of 
every  code  of  human  law.  For  it  is  precisely  the  distinction 
between  that  kind  and  measure  of  craft  and  cunning  which  the 


tenth  of  the  amount  reo.overeti,"  was  not  of  champerty,  is  not  in  force  in  Mississippi, 

void   for   champerty.     Evans   v.    Bell,  6  In  order,  tlierefore,  to  avoid  a  contract  on 

Dana,  479  ;   Wilhite  v.  Eoberts,  4  Dana,  the  ground  of  champerty,  the   common 

172.  law  offence  must  be  complete,  to  consti- 

(n)  This  was  forbidden  by  the  English  tute  which  it  must  not  only  be  proved  that 

Stat.  32  Henry  8,  c.  9,  against  buying  up  tliere  was  adverse  possession  at  the  time 

pretended  titles,  which  was  at  an  early  of  sale,  but  that  the  purchaser  had  knowl- 

day  enacted   in   some  American   States,  edge  of  such  adverse  possession  ;  this  is 

and  in  others  adopted  by  practice.     See  especially  the  case  where  the  land  granted 

Brinley  r.  Whiting,  5  Pick.  353  ;  Whita-  was  in  forest  and  wild  at  the  time  of  the 

ker  V.  Cone,  2  Johns.  Cas.  .58 ;  Belding  v.  grant.     Sessions   v.  Reynolds,  7  Smedes 

Pitkin,  2   Caines,   147  ;  McGoon  v.  An-  &  M.  132.     In  many  States  such  a  trans- 

keny,  11  111.  558.     But  see  Cresinger  !'.  action  never  was  considered  illegal.     See 

Lessee  of  Welsh,  15  Ohio,  156  ;  Edwards  Frizzle  ;;.  Veach,  1  Dana,  211  ;  Stoover 

V.   Parkhm-st,   21    Vt.   472;    Dunbar   v.  v.  Whitman,  6  Binn,  416;  Hadduck  v. 

McFall,  9    Humph.   505.     The   English  Wilmarth.  5  N  H.  181. 
statute  of  32  Hen.  8,  c.  9,  on  the  subject 
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law  deems  it  impossible  or  inexpedient  to  detect  and  punish, 
and  therefore  leaves  unrecognized,  and  that  worse  kind  and 
higher  degree  of  craft  and  cunning  which  the  law  prohibits,  and 
of  which  it  takes  away  aU  the  advantage  from  him  by  whom 
it  is  practised. 

The  law  of  morality,  which  is  the  law  of  God,  acknowledges 
but  one  principle,  and  that  is  the  duty  of  doing  to  others  as  we 
would  that  others  should  do  to  us,  and  this  principle  absolutely 
excludes  and  prohibits  all  cunning ;  if  we  mean  by  this  word 
any  astuteness  practised  by  any  one  for  his  own  exclusive  ben- 
efit. But  this  would  be  perfection ;  and  the  law  of  God  re- 
quires it  because  it  requires  perfection  ;  that  is,  it  sets  up  a  per- 
fect standard,  and  requires  a  constant  and  continual  effort  to 
approach  it.  But  human  law,  or  municipal  law,  is  the  rule 
which  men  require  each  other  to  obey ;  and  it  is  of  its  essence 
that  it  should  have  an  effectual  sanction,  by  itself  providing 
that  a  certain  punishment  should  be  administered  by  men,  or 
certain  adverse  consequences  take  place,  as  the  direct  effect  of 
a  breach  of  this  law.  If,  therefore,  the  municipal  law  were 
identical  with  the  law  of  God,  or  adopted  aU  its  requirements, 
one  of  three  consequences  must  flow  therefrom ;  either  the  law 
would  become  confessedly,  and  by  a  common  understanding, 
powerless  and  dead  as  to  part  of  it ;  or  society  would  be  con- 
stantly employed  in  visiting  aU  its  members  with  punishment ; 
or,  if  the  law  annulled  whatever  violated  its  principles,  a  very 
great  part  of  human  transactions  would  be  rendered  void. 
Therefore  the  municipal  law  leaves  a  vast  proportion  of  un- 
questionable duty  to  motives,  sanctions,  and  requirements,  very 
different  from  those  which  it  supplies.  And  no  man  has  any 
right  to  say,  that  whatever  human  law  does  not  prohibit,  that 
he  has  a  right  to  do  ;  for  that  only  is  right  which  violates  no 
law,  and  there  is  another  law  besides  human  law.  Nor,  on  the 
other  hand,  can  any  one  reasonably  insist,  that  whatever  one 
should  do  or  should,  abstain  from  doing,  this  may  properly  be 
made  a  part  of  the  municipal  law,  for  this  law  must  necessarily 
fail  to  do  aU  the  great  good  that  it  can  do,  and  therefore  should, 
if  it  attempts  to  do  that  which,  while  society  and  human  nature 
remain  what  they  are,  it  cannot  possibly  accomplish. 
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It  follows,  that  a  certain  amount  of  selfish  cunning  passes'' 
unrecognized  by  the  law ;  that  any  man  may  procure  to  him- 
self, in  his  dealings  with  other  men,  some  advantages  to  which 
he  has  no  moral  right,  and  yet  succeed  perfectly  in  establishing 
his  legal  right  to  them.  But  it  follows  also,  that  if  any  one 
carries  this  too  far ;  if  by  craft  and  selfish  contrivance  he  inflicts 
injury  upon  his  neighbor,  and  acquires  a  benefit  to  himself,  be- 
yond a  certain  point,  the  law  steps  in,  and  annuls  all  that  he 
has  done,  as  a  violation  of  law.  The  practical  question,  then, 
is,  where  is  this  point ;  and  to  this  question  the  law  gives  no 
specific  answer.  And  it  is  somewhat  noticeable,  that  the  com- 
mon law  not  only  gives  no  definition  of  fraud,  but  perhaps  as- 
serts as  a  principle,  that  there  shall  be  no  definition  of  it.  And 
the  reason  of  this  rule  is  easily  seen.  It  is  of  the  very  nature 
and  essence  of  fraud  to  elude  all  laws,  and  violate  them  in  fact, 
without  appearing  to  break  them  in  form ;  and  if  there  were  a 
technical  definition  of  fraud,  and  every  thing  must  come  within 
the  scope  of  its  words  before  the  law  could  deal  with  it  as  fraud, 
the  very  definition  would  give  to  the  crafty  just  what  they 
wanted,  for  it  would  teU  them  precisely  how  to  avoid  the  grasp 
of  the  law.  "Whenever,  therefore,  any  court  has  before  it  a  case 
in  which  one  has  injured  another,  directly  or  indirectly,  by  false- 
hood or  artifice,  it  is  for  the  court  to  determine  in  that  case 
whether  what  was  done  amounts  to  cognizable  fraud.  Still, 
this  important  question  is  not  left  to  the  arbitrary,  or,  as  it 
might  be,  accidental  decision  of  each  court  in  each  case  ;  for  aU 
courts  are  governed,  or  at  least  directed,  by  certain  rules  and 
precedents,  which  we  will  now  consider. 

In  the  first  place,  it  is  obvious  that  the  fraud  must  be  mate- 
rial to  the  contract  or  transaction,  which  is  to  be  avoided  be- 
cause of  it ;  for  if  it  relate  to  another  matter,  or  to  this  only  in 
a  trivial  and  unimportant  way,  it  affords  no  ground  for  the  ac- 
tion of  the  court,  (o)     It  must,  therefore,  relate  distinctly  and, 

(o)  Thus,  it  seems  that  a  misrepresen-  is  said,  that  in  order  to  avoid  a  contract  of 

tation,  by  a  vendor  of  a  horse,  as  to  the  sale  on  the  ground  of  misrepresentation, 

place  where  he  bought  it,  is  not  such  a  there  must  not  only  have  been  a  misrepro- 

material  fraud  as  will  avoid  the  sale  of  tlie  sentation  of  a  material  fact  constituting 

horse.      Gcddes   u.  Pennington,  5  Dow,  the  basis  of  the  sale,  but  the  purchaser 

159.     In  Taylor  i;.  Fleet,  1  Barb.  471,  it  must  have  made  the  contract  upon  the  faith 
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directly  to  this  contract ;  and  it  must  affect  its  very  essence  and 
substance,  (p)  But,  as  before,  we  must  say  that  there  is  no 
positive  standard  by  which  to  determine  whether  the  fraud  be 
thus  material  or  not.  (  Nor  can  we  give  a  better  rule  for  decid- 
ing the  question  than  this ;  if  the  fraud  be  such,  that,  had  it 
not  been  practised,  the  contract  would  not  have  been  made,  or 
the  transaction  completed,  then  it  is  material  to  it ;  but  if  it  be 
shown  or  made  probable  that  the  same  thing  would  have  been 
done  by  the  parties,  in  the  same  way,  if  the  fraud  had  not  been 
practised,  it  cannot  be  deemed  material.  Whether  the  fraud  be 
material  or  otherwise,  seems  to  be,  on  the  decided  weight  of  au- 
thority, a  question  for  the  jury  and  not  a  ^question  of  law;  (q) 


and  credit  of  such  representation.  At 
least  he  must  so  tar  have  rehed  upon  it  as 
that  lie  would  not  have  made  the  ])iirchase 
if  such  representation  had  not  hccn  made. 
In  that  case,  a  person  about  to  purchase  a 
farm,  was  i;;:norant  of  the  actual  character 
and  cap.^biliries  of  the  land,  and  had  no 
means  of  obtaining  such  knowledge  ex- 
cept by  information  to  bo  derived  from 
others  ;  and  the  owner,  witli  a  knowledge 
that  the  purchaser'^  olrjcct  was  to  obtain 
an  early  farm,  and  that  his  farm  was  not 
as  early  as  tlie  lands  lying  in  the  neiuh- 
borhood,  represented  to  such  purchaser 
"that  there  was  no  earlier  land  anywhere 
about  there,"  and  the  Letter,  relying  upon 
the  truth  of  that  representation,  made  the 
purchase  ;  and  after  ascertaining  by  actual 
experiment  (bat  the  laud  ^vas  not  wliat  it 
had  been  ivpivscnted  to  be,  bo  applied  to 
the  vendor,  wiiliin  a  reasonable  time,  to 
rescind  the  bargain,  wiio  refused  to  do  so. 
VycA/,  that  this  furnished  a  sufficient  ground 
for  the  intci-fercMcc  of  a  court  of  equity  to 
rescind  tlie  contract,  even  though  there 
was  no  intention  on  the  part  of  the  vendor 
to  deceive  t'le  puix-haser.  As  to  tlie  ne- 
cessity of  materiality,  see  Camp  v.  Pulver, 
5  Barb.  91. 

(;))  Tluis,  in  Green  v.  Gosdcn,  4  Scott, 
N.  R.  13,  .3  Man.  &  G.  440,  to  a  count  in 
debt  on  a  promissory  note,  the  defendant 
pleaded  that  the  note  was  obtained  from 
liim  by  the  plaintiffs  and  otheis  in  collu- 
Bion  with  them,  by  fraud,  covin,  and  mis- 
representation, wliereforo  tlie  note  was 
void  in  law ;  it  was  held,  that  tins  plea 
was  not  sustained  by  evidence,  that  the 
note  was  given  by  tht.  defendant  and 
another,  as  sureties,  for  a  sum  advanced  to 


a  third  person  by  the  plaintiffs,  ivho  falsely 
held  themselves  out  to  the  world  as  a 
society  formed  and  acting  under  certain 
rules  and  r'-nuhitions ;  tlie  fraud  proved 
not  having  such  a  relation  to  the  particu- 
lar transaction  as  to  atnount  to  fraud  in 
point  of  law.  So  in  Vane  v.  Cobbold,  1 
Excb,  798,  in  an  action  by  an  allottee  of 
a  railway  company  for  the  recovery  of 
his  deposit,  it  appeared  that  the  company 
issued  a  prospectus,  which  stated  the  cap- 
ital to  consist  of  60,000  shares  of  .£25 
e.acb,  and  the  plaintiff,  after  having  paid 
liis  deposit,  executed  the  subscribers' 
agi-ccment,  which  contained  the  usual 
terms  as  to  the  disposition  of  the  deposits; 
at  the  time  when  he  executed  the  deed, 
the  deposits  upon  18,160  shares  only  had 
been  paid,  allbough  35,000  shares  had 
been  allotted,  which  fact  was  not  commu- 
nicated to  him.  Held,  that  the  withhold- 
ing of  the  above  fact  did  not  amount  to 
such  a  fraud  as  to  avoid  the  deed,  and 
that  the  plaintiff  was  not  entitled  to  re- 
cover back  his  deposit.  In  Edwards  o. 
Owen,  15  Ohio,  500,  it  was  lie/d,  that  a 
special  action  on  the  case  may  be  sus- 
tained against  a  delitor,  for  fraudulently 
representing  himself  insolvent,  and  there- 
by inducing  his  creditor  to  discharge  a 
promissory  note  for  less  than  its  value. 

(.7)  Wcstbury  v.  Aberdein,  2  M.  &  W. 
267;  Lindenau  v.  Dcdiorough,  8  B.  &  C. 
580;  Huguenin  c.  liavlcv,  6  Taunt.  186; 
Bidault  c.  Wales,  20  jlo.  546.  If  the 
fraud  was  nuilrriiil  to  tlie  contract,  it  has 
been  said  that  it  is  not  necessary  that  it 
should  have  been  practised  malo  animo. 
Moens  v.  Heyworth,  10  M.  &  W.  155, 
where   Lord   Abinger  said :    "  The   fraud 
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but  it  is  obvious,  that  in  many  cases  the  jury  cannot  answer  this 
question  without  instructions  from  the  court. 

In  the  next  place,  the  fraud  must  work  an  actual  injury.  If 
it  be  only  an  intended  fraud,  which  is  never  carried  into  effect, 
or  if  all  be  done  that  was  intended,  but  the  expected  conse- 
quences do  not  result  from  it,  the  law  cannot  recognize  it.  (r) 
And  if  there  be  a  fraud,  and  it  be  actually  injurious,  the  injured 
party  can  recover  only  the  damage  directly  attributable  to  the 
fraud,  (s)  and  not  an  increase  of  this  damage  caused  by  his  own 


which  vitiates  ii  contract,  and  gives  a 
pai-ty  a  right  to  recover,  does  not  in  all 
cases  necessarily  imply  moral  turpitude. 
There  may  be  a  misrepresentation  as  to 
the  facts  stated  in  the  contract,  all  the  cir- 
cumstances in  whieli  the  party  may  believe 
to  be  true.  In  policies  of  insurance,  for 
instance,  if  an  insurer  makes  a  misrepre- 
sentation, it  vitiates  the  contract ;  such  con- 
tracts are,  it  is  true,  of  a  peculiar  nature, 
and  have  relation  as  well  to  the  rights  of 
the  parties  as  the  event.  In  the  case  of  a 
contract  for  the  sale  of  a  public-house,  ^f 
the  seller  represent  by  misfcike  that  the 
house  realized  more  than  in  fact  it  did,  he 
would  be  defrauding  the  purchaser,  and 
deceiving  him  ;  but  that  might  arise  from 
his  not  having  kept  proper  books,  or  from 
non-attention  to  his  affairs  ;  yet,  as  soon  as 
the  other  party  discovers  it,  an  action  may 
be  maintained  for  the  loss  consequent  upon 
Buch  misrepresentation,  inasmuch  as  he 
was  thereby  induced  to  give  more  than 
the  house  was  worth.  That  action  might 
be  sustained  upon  an  allegation  that  the 
representation  was  false,  although  the 
party  making  it  did  not  know  at  the  time 
he  made  it  that  it  was  so."  And  see  Lin- 
deneau  v.  Desborough,  supra  ,■  Maynard  v. 
Rhodes,  5  Dow  &  R.  266  ;  Everett  v.  Des- 
borough, 5  Bing.  503  ;  Elton  v.  Larkins, 
5  C.  &  P.  86.  But  it  has  been  held,  that  if 
a  fact  is  collateral  only,  and  the  statement 
of  it,  though  made  at'the  time  of  entering 
into  the  contract,  is  not  embodied  in  it, 
the  contract  cannot  be  set  aside  merely  on 
the  ground  that  such  statement  was  un- 
true ;  it  must  be  shown  that  the  party 
making  it  knew  it  to  be  untrue,  and  that 
the  other  was  thereby  induced  to  enter 
into  the  contract.  Moens  v.  Heyworth, 
10  M.  &  W.  147.  And  see  McDonald  v. 
Trafton,  15  Me.  225;  Cunningham  v. 
Smith,  10  Gratt.  255  ;  Wilson  v.  Butler, 
*  Bing.  N.  o.  748;  Gillett  v.  Phelps,  12 
Wis.  392, 


(r)  Hemingway  v.  Hamilton,  4  M.  St 
W.  115.  Lord  Aftin^er  there  said  :  "Sup- 
pose a  man  contracts  in  writing  to  sel. 
goods  at  a  certain  price,  and  afterwards 
delivers  them,  could  the  buyer  plead 
that  at  the  time  of  the  contract  the  seller 
fraudulently  intended  not  to  deliver  them 
but  to  dispose  of  them  otherwise  1"  In 
Feret  v.  Hill,  1.")  C.  B.  207,  26  Eng.  L.  & 
Eq.  261,  it  was  held,  that  an  intention  ex- 
isting in  the  mind  of  mie  of  the  parties  to  a 
contract,  to  use  the  thing  therein  contracted 
for,  in  an  illegal  manner,  woidd  not  ren- 
der the  contract  illegal,  although  he  fraud 
ulently  induced  the  otlier  party  to  cntet 
into  the  contract,  by  stating  that  he  wanted 
the  property  for  a  legal  purpose.  Sec  as 
to  this  case,  Canham  r.  Barrv,  15  C.  B. 
597,  29  EnLT.  L.  &  Eq.  290."  See  al.so, 
Al.l)cy  V.  Dewey,  2.')  Fcnn.  St.  413. 

(s)  Per  Lord  Ellrtibomir/h,  in  Vernon 
u.  lieyes,  12  East,  632.  \Vhcre  an  action 
was  brought  to  recover  the  value  of  cer- 
tain horses,  alleged  to  have  died  from  eat- 
ing corn  mixed  with  arsenic,  which  the 
plaintiff  bought  from  the  defendant,  it  was 
held,  that  notwithstanding  the  defendant 
bad  fraudulently  concealed  from  the  plain- 
tiff the  feet  tliat  arsenic  was  so  mixed 
with  the  corn,  yet,  if  the  plaintiff  w.is  in- 
formed of  the  act  before  he  gave  it  to  his 
horses,  he  could  only  recover  damages  to 
the  value  of  the  corn.  Stafford  v.  New- 
som,  9  Ired.  507.  In  Tuckwell  v.  Lam- 
bert, 5  Cush.  23,  the  purcha.ser  of  avc.^.sel, 
falsely  and  fraudulently  re|ircsented  by  the 
seller  as  eighteen  instead  of  twenty-eight 
years  old,  having  sent  her  to  sea  before  he 
had  knowledge  that  such  representation 
was  false,  and  the  vessel  being  afterwards 
condemned  in  a  foreign  port,  it  was 
held,  that  the  purchaser  was  entitled  to 
recover  his  actual  damages,  occasioned  by 
sending  the  vessel  to  sea,  not  exceeding 
the  value  of  the  vessel. 
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indiscretion  or  mistake  in  relation  to  it.  (t)  And  if  no  damage  be 
caused  by  the  fraud,  no  action  lies,  (u)  Thougli  the  law  can- 
not lay  hold  of  a  merely  intended  fraud,  yet  it  will  recognize  as 
a  fraud  a  statement  which  is  literally  true,  but  substantially 
false ;  for  the  purpose  and  effect  of  the  thing  will  prevail  over 
its  form  ;  as  if  one  asserts,  that  another  whom  he  recommends, 
has  property  to  a  certain  amount,  knowing  all  the  while, 
that  although  he  possesses  this  property,  he  owes  for  it  more 
than  it  is  worth,  (v)  And  there  are  indeed  cases  in  which  the 
intention  seems  to  constitute  the  fraud,  and  to  have  the  force 
and  effect  of  fraud.  For  if  one  buys  on  credit,  but  does  not  pay, 
still  the  title  of  the  goods  is  in  him  ;  but  if  one  buys  on  credit, 
intending  not  to  pay,  this  is  an  actual  fraud,  and  it  avoids  the 
sale  entirely,  so  that  no  property  passes  to  the  purchaser,  (w) 
So,  likewise,  a  contract  between  two  parties,  with  intent  to  de- 
fraud a  third,  cannot  be  enforced  by  either  against  the  other; 
and  the  fact  that  the  claim  of  the  third  party  is  itself  fraudulent, 
does  not  change  the  character  of  such  a  contract,  (x)  If  the 
question  were  res  nova,  perhaps  it  might  be  doubted  whether 
the  rule  established  by  these  cases  is  correct.     It  is  clear,  that  if 


(()  Thus,  in  Corbctt  v.  Brpwn,  5  C.  &  with   interest,   wliich   interest  was    paid. 

P.  363,  it  was  Juld,  that  a  tradesman  can  Six   months   after  the  communication  to 

only  recover  against  a  person  malting  a  the  phiintitfs,  the  defendant's  son  became 

false  representation  of  the  means  of  one  bankrupt.     Held,  that  it  was  properly  left 

who  referred  to  him,  such  damage  as  is  to  the  jury  to  say  whether  the  reprcsenta- 

justly  and   immedhitely  referable   to  the  tion   made   by   the   defendant   was    false 

false   representation.      Therefore,    if    the  within  his  own  knowledge  ;  and,  the  jury 

tradesman   gives   an    indiscreet    and    ill-  having  found  a  verdict  for  him,  the  court 

judging  credit,  ho  cannot  make  the  referee  gi-anted  a  new  trial.     Denny  v.  Gilman, 

answerable  for  any  loss  occasioned  by  it.  26   Me.   149,  also   shows,   that   a    repre- 

{u)  Morgan  v.  Bliss,  2  Mass.  112  ;  l?ul-  sentation  may  be  literally  true,  and  yet,  if 

ler  V.  Hodgdon,  25  Me.  243 ;  Ide  v.  Gray,  made  with  intent  to  deceive,  and  it  does 

11  Vt.  61.5;  Farrar  v.  Alston,  1   Dev.  69.  deceive  another  to  liis  injury,  the  author 

(w)   Corbett   v.  Brown,  8  Bing.  33,   1  may   be   liable.     It   is,  perhaps,   on   this 

Moore   &   S.  85.     In  this   case,  the   de-  ground,  that  a  second  vendee  of  land,  who 

fendant's   son   having    purchased    goods  takes  liis  deed  with  knowledge  of  a  prior 

from  the  plaintiffs  on  credit,  tliey  wrote  to  unrecorded  deed,  cannot  hold  the  estate, 

the  defendant  requesting  to  know  wliether  although  he  complies  witli  the  letter  of  tho 

his  son  had,  as  he  stated,  £300  capital,  statute  by  first  putting  his  deed  on  record, 

his  own  property,  to  commence  business  See  Ludlow  v.  Gill,  i  D.  Chip.  49. 
with;  to  which  the  defendant  replied,  that        (iv)  See  Earl  of  Bristol  v.  Wilsmore,  I 

his   son's   statement  as  to  the  £300  was  B.  &   C.   514;   Ash   i-.  Putnam,   1    Hill, 

perfectly  correct,  as  the  defendant  had  ad-  302 ;  Ferguson  u.  Carrington,  9  B.  &  G. 

vixnced   him  the  money.     It  was  proved  59.     And  see  Load  v.  Green,  15  M.  &  W. 

that,  at  the  time  of  the  advance,  tho  de-  216. 

fendant  had  taken  a  promissory  note  from         (.t)  Randall  v.  Howard,  2  Black,  585. 
lus  son  for  £300,  payable  on  demand, 
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a  purchaser  maltes  false  representations  of  his  ability  to  paj 
his  property,  or  credit,  the  sale  is  void,  and  no  title  passes  a 
between  the  original  parties  to  the  contract,  {y)  But  it  is 
equally  true,  that  the  mere  insolvency  of  the  purchaser,  and  his 
utter  inability  to  pay  for  goods  when  purchased,  although  well 
known  to  himself,  will  not  avoid  the  sale,  if  no  false  representa- 
tions or  means  are  used  to  induce  the  vendor  to  part  with  his 
goods,  [z) 

In  the  next  place,  it  must  appear,  that  the  injured  party  not 
only  did  in  fact  rely  upon  the  fraudulent  statement,  [a)  but  had 
a  right  to  rely  upon  it  in  the  full  belief  of  its  truth ;  for  other- 
wise it  was  his  own  fault  or  folly,  and  he  cannot  ask  of  the  law 
to  relieve  him  from  the  consequences.  (&)  If,  however,  the 
plaintiff  mainly  and  substantially  rehed  upon  the  fraudulent 
representation,  he  will  have  his  action  for  the  damage  he  sus- 
tains, although  he  was  in  part  influenced  by  other  causes.  Thus, 
in  England,  where  such  an  action  cannot  be  brought  unless  the 
misrepresentation  be  in  writing,  it  is  maintainable  if  the  sub- 
stantial misrepresentation  be  in  writing,  although  the  plaintiff 


(y)    Gary   v.   Hotailinp:,    1    Hill,   311;  false,  or  suspected  them  to  be  so,  and  did 

Andrew  v.  Dietericli,  14  Wend.  31 ;  John-  not  at  all  rely  upon  them  ;  or  if  the  stiite- 

8on  V.  Peck,  1  Woodb.  &  M.  334;  Lloyd  ments  consisted  of  mere  expressions  of 

V.  Brewster,  4  Paige,  537.  opinion,  upon  whicli  he  had  no  legal  right 

(z)  Cross  V.  Peters,  1  Greenl.  376.  to  rely,  tlie  contract  is  not  avoided  by  the 
And  see  Conyers  v.  Ennis,  2  Mason,  23G  ;  fraudulent  intent  of  the  other  party.  See 
and  the  excellent  case  of  Powell  v.  Brad-  Clopton  v.  Cozart,  13  Sraodes  &  Si.  363  ; 
lee,  9  Gill  &  J.  220  ;  Smith  n.  Smith,  21  Anderson  y.  Burnett,  5  How.  (Miss.),  16.^  ; 
Penn.  St.  367.  To  avoid  a  sale  of  goods  Connersville  o.  Wadleigh,  7  Blackf.  102. 
on  credit,  it  is  not  sutBcient  that  the  pur-  And  it  is  upon  this  ground  that  a  misrep- 
chaser  did  not  intend  to  pay  for  them  at  resentation  as  to  the  fei/ai  ejfeci  of  an  agree- 
the  time  agreed  upon.  He  must,  when  he  ment  does  not  constitute  such  a  fraud  as 
■buys,  intend  never  to  pay  for  them  to  pre-  will  avoid  the  instrument,  since  every  per- 
vent  the  title  from  passing.  Bidault  v.  son  is  supposed  to  know  the  legal  effect  of 
Wales,  20  Mo.  546 ;  Buckley  v.  Artcher,  an  instrument  which  he  signs,  and  thero- 
21  Barb.  585 ;  Mitchell  v.  Worden,  20  fore  has  no  right  to  rely  upon  the  state- 
Barb.  253.  ments  of  the  other  party.     Lewis  v.  Jones, 

(a)  It  is  not  necessary  that  a  vendor  4  B.  &  C.  506  ;  Russell  v.  Branham,  8 
should  rely  sold;)  upon  the  fraudulent  Blackf.  277.  And  see  Starry.  Bennett, 
statements  of  the  defendant  as  to  the  sol-  5  Hill,  303.  If  the  truth  or  falsehood  of 
vency  of  a  third  person,  in  order  to  give  the  representations  might  have  been  tested 
a  right  of  action.  It  is  sufficient  if  tlie  by  ordinary  vigilance  and  attention,  it  is 
goods  were  parted  with  upon  such  repre-  the  party's  own  folly  if  he  neglected  to 
sentations,  and  would  not  have  been  but  do  so,  and  he  is  remediless.  Moore  v. 
for  them.  Addington  s).  Allen,  11  Wend.  Turbeville,  2  Bibb,  602;  Saunders  v. 
374;  Young  D.  Hall,  4  Ga.  95.  Hatterman,   2  Ired.  32;   Earrar  v.  Als- 

(b)  If,  therefa-e,  the  party  to  wliom  false  ton,  1  Dev.  69  ;  Falton  v.  Hood,  34  Penu. 
statements  M  ere  made,  knew  them  to  be  St.  365. 
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was  also  influenced  by  statements  of  the  defendant  which  were 
not  in  writing,  (c) 

Where  a  party  is  obliged  to  rely  upon  the  statements  of  another, 
and  not  only  may,  but  should  repose  peculiar  confidence  in  him, 
this  is  in  the  nature  of  a  special  trust,  and  the  law  is  very  jeal- 
ous of  a  betrayal  of  this  trust,  and  visits  it  with  great  severity. 
This  principle  is  carried  to  its  utmost  extent  in  the  case  of  per- 
sons charged  expressly  with  trusts,  either  by  the  cestui  que  trust, 
or  others  for  him,  or  by  the  act  of  the  law ;  as  we  have  shown 
in  speaking  of  trustees.  ' 

On  the  same  ground,  and  also  because  the  law  especially 
protects  those  who  cannot  protect  themselves,  all  ti-ansactions 
with  feeble  persons,  whether  they  are  so  from  age,  sickness,  or 
infirmity  of  mind,  are  carefully  watched.  The  whole  law  of  in- 
fancy illustrates  this  principle ;  and  applies  it  in  many  cases,  by 
avoiding  on  this  account  transactions  as  fraudulent,  which 
would  not  have  been  so  characterized  had  both  parties  been 
equally  competent  to  take  care  of  themselves,  {d) 

We  have  seen  that  the  intention  is  sometimes  the  test  of 
fraud ;  but,  on  the  other  hand,  this  intention  is  sometimes  im- 
plied by  the  law  ;  for  it  seems  now  to  be  quite  settled,  that  if 
one  injures  another  by  statements  which  he  knows  to  be  false, 
he  shall  be  held  answerable,  although  there  be  no  evidence  of 
gain  to  himself,  or  of  any  interest  in  the  question,  or  of  mahce 
or  intended  mischief,  (e)     And  on  the  other  hand,  if  the  state- 


ic)  Tatton  v.  Wade,  18  C.  B.  371.  says  is  false  wltliin  his  own  knowledge, 

(d)  Malin  v.  Malin,  2  Jolins.  Cli.  238 ;  and  is  the  oc«\sioii  of  damafji;  to  tlif  plain- 
Blachford  w.  Cliristian,  1  Kiui|ip,  77.  tiff.       Sr,e    also,    Corbott    r.    Blown,    8 

(e)  Foster  v.  Charles,  6  bin-.  396,  7  id.  Bing.  33,  1  JSloorc  &  S.  So,  that  if  a 
105.  This  was  an  action  for  malting  false  representation  is  false  witliin  the  defend- 
statements  concerning  an  agent  whom  the  ant's  own  laiowledge,  frand  is  to  lie  infer- 
defendant  recommended,  and  knew  his  red.  And  see  Polhill  v.  Walter,  3  B.  & 
statements  to  bo  false.  JVnt/a/,  C.  J.,  said  :  Ad.  114,  as  explained  in  Freeman  «. 
"  It  has  been  urged,  that  it  is  not  sufficient  Baker,  5  B.  &  Ad.  797  ;  Hart  i;.  Tal- 
to  show  that  a  representation  on  which  a  madge,  2  Day,  331.  Young  r.  H.ill,  t 
plaintiff  has  acted  was  false  within  the  Ga.  Oa,  is  a  strong  case  to  show  that  the 
knowledge  of  the  dcfend.mt,  and  that  defendant  need  not  intend  to  derive  any 
<lainage  has  ensued  to  the  plaintiff',  but  benefit  from  his  fraud  in  order  to  roudei- 
that  the  phiintitf  must  also  show  the  him  liable.  See  Stiles  y.  White,  11  Jlct. 
motive  which  actuated  the  defendant.  I  356;  Weatherfordy.Fishback,3Si'am.  170. 
am  not  aware  of  any  authority  for  such  a  In  Watson  v.  Poul-on,  Exrb.  1S51,  7  Eng. 
position,  nor  that  it  can  be  material  what  L.  &  Eq.  585,  it  wn*  held,  that  if  a  man 
the  motive  was.  The  law  will  infer  an  tells  an  untruth,  knowing  it  to  be  such,  in 
inioroper  motive,  if  what  the   defendant  urder  to  induce  another  to  alter  his  cou- 
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ment  be  false  in  fact,  and  injurious  because  false,  if  it  were 
believed  to  be  true  by  the  party  making  it,  it  is  not  a  fraud  on 
his  part.  (/)  If  the  statement  be  in  fact  false,  and  be  uttered 
for  a  fraudulent  purpose,  which  is  in  fact  accomplished,  it  has 
the  whole  elFect  of  fraud  in  annulling  the  contract,  although  the 
person  uttering  the  statement  did  not  know  it  to  be  false,  but 
believed  it  to  be  true,  (g)  If  the  falsehood  be  known  to  the! 
party  making  the  statement,  malice  or  self-interest  will  be  in- 


dition,  who  does  accordingly  alter  it,  and 
thereby  sustains  damage,  the  party  making 
the  false  statement  is  liable  in  an  aciioii 
for  deceit,  although,  in  making  the  false 
representation,  no  fraud  or  injury  was  in- 
tended by  him.  Murray  v.  Mann,  2  Exch. 
538,  is  to  the  same  effect.  See  also, 
Turnbull  v.  Gadsden,  2  Strobh.  Eq.  14 ; 
Smith  V.  Mitchell,  6  Ga.  458. 

{./■)  Collins  V.  Evans,  5  Q.  B.  820 ;  Hay- 
craft  V.  Creasy,  2  East,  92 ;  Rawlings  v. 
Bell,  1  C.  B.  951;  Thom  v.  Bisrland,  8 
Exch.  725,  20  Eng.  L.  &  Eq.  470;  Orm- 
rod  V.  Huth,  14  M.  &  W.  651.  In  this 
last  case,  cotton  was  sold  by  sample,  upon 
a  representation  that  the  bulk  con'csponded 
with  the  samples,  but  no  warranty  was 
taken  by  the  purchaser,  and  the  bulk  of 
the  cotton  turned  out  to  bo  of  inferior 
quality,  and  to  have  been  falsely  packed, 
though  not  by  the  seller.  Held,  that  an 
action  on  the  case  for  a  false  and  fraudu- 
lent representation  was  not  maintainable, 
without  showing  that  such  representation 
was  false  to  the  knowledge  of  the  seller, 
or  that  he  acted  fraudulently  or  against 
good  faith  in  making  it.  And  Tindal,  C. 
J.,  in  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  said  :  "  The  I'ule 
which  is  to  be  derived  from  all  the  cases 
appears  to  us  to  be,  that  where,  upon  the 
sale  of  goods,  the  purchaser  is  satisfied 
without  requiring  a  wan-anty  (which  is  a 
matter  for  his  own  consideration),  he  can- 
not recover  upon  a  mere  representation  of 
the  quality  by  tlie  seller,  unless  he  can 
show  that  the  representation  was  bottomed 
in  fraud.  If,  indeed,  the  representation 
■  was  false,  to  the  knowledge  of  the  party 
making  it,  this  would  in  general  be  con- 
clusive evidence  of  fraud  ;  but  if  the  rep- 
resentation was  honestly  made,  and  be- 
lieved at  the  time  to  be  true  by  the  party 
making  it,  though  not  true  in  point  of 
fact,  we  think  this  does  not  amount  to 
fraud  in  law,  but  that  the  rule  ol  caveat 
emptor  applies,  and  the  representation  it- 


self does  not  furnish  a  gi'ound  of  action. 
And  although  the  cases  may  in  appear- 
ance raise  some  difference  as  to  the  effect 
of  a  false  assertion  or  representation  of 
title  in  the  seller,  it  will  be  found,  on  ex- 
amination, that  in  each  of  those  cases 
there  was  either  an  assertion  of  title  em- 
bodied in  the  contract,  or  a  representation 
of  title  which  was  false  to  the  knowledge 
of  the  feller.  The  rule  we  have  drawn 
from  the  cases  appears  to  us  to  be  support- 
ed so  clearly  by  the  early,  as  well  as  the 
more  recent  decisions,  that  we  think  it 
unnecessary  to  bring  them  forward  in  re- 
view ;  but  to  satisfy  ourselves  with  saying, 
that  the  exception  must  be  disallowed, 
and  the  judgment  of  the  Court  of  Ex- 
chequer affirmed."  See  also,  Tryon  v. 
Whitmarsh,  1  Met.  1  ;  Stone  v.  Denny,  4 
Met.  151  ;  Russell  y.  Clark,  7  Cranch,  69; 
Young  V.  Covell,  8  .Johns.  25  ;  Hopper  v. 
Sisk,  1  Smith  (Ind.),  102,  1  C.irter,  176; 
Fooks  t>.  Waples,  1  Harring.  (Del),  131  ; 
Bovd  V.  Browne,  6  Barr,  .SI 6  ;  Lord  w. 
Goddard,  13  How.  198;  Weeks  v.  Bur- 
ton, 7  Vt.  67  ;  Wells  v.  Jewett,  1 1  How. 
Pr.  Eep.  242,  254  ;  Ashliii  v.  White,  I 
Holt,  387  ;  Shrewsbury  v.  Blount,  2  Man. 
&  G.  475.  Many  cases,  however,  seem 
to  hold,  that  a  f  iNe  statement  of  a  material 
fact,  though  made  bona  Jide,  will  avoid  a 
contract,  and  es|jecially  if  the  statement 
be  of  a  fact  which  the  defendant  ought  to 
know,  and  which  the  other  jiarty  had  a 
right  to  expect  the  defendant  did  know. 
See  Buford  v.  Caldwell,  3  Mo.  477; 
Snyder  v.  Findley,  Coxc,  48 ;  Thomas  v. 
McCann,  4  B.  Mon.  601  ;  Lockridge  v. 
Foster,  4  S 'am.  569  ;  Parhara  v.  Ran- 
dolph, 4  How.  Mi^s.  435  ;  Dunbar  v. 
Bonesteel,  3  Scam.  32  ;  Miller  v.  Howell, 
1  id.  499 ;  Craig  v.  Blow,  3  Stew.  448 ; 
Van  Arsdale  v.  Howard,  5  Ala.  596; 
Munroe  v.  Fritchett,  16  Ala.  785  ;  Juzan 
V.  Toulmin,  9  Ala.  662. 

((/)  Taylor  o.  Ashton,  11  M.  &  W.  tOl. 
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ferred.  (/;)  A  party  will  not  be  held  liable  as  for  fraud,  if  the 
statement  be  of  a  matter  collateral  to  the  contract,  unless  it  is 
proved  to  have  been  made  fraudulently  (t) 

K  a  misrepresentation  be  embodied  in  a  contract,  it  would, 
for  obvious  reasons,  be  deemed  more  important,  and  exert  a 
greater  influence,  than  if  it  lie  without  the  contract,  and  be 
connected  with  it  only  collaterally,  and  by  force  of  circum- 
stances. On  a  ground  somewhat  similar,  a  distinction  has  been 
drawn  between  extrinsic  and  intrinsic  circumstances,  which 
may  sometimes  be  of  practical  use.  The  rule  seems  to  be,  that 
a  concealment  or  misrepresentation  as  to  extrinsic  facts,  which 
by  affecting  the  marltet  value  of  things  sold,  or  in  any  such 
way,  affects  the  contract,  are  not  fraudulent,  while  the  same 
concealment  of  defects  in  the  articles  themselves  would  be 
fraudulent,  (j)  But  it  is  perhaps  enough  to  say  of  this,  that  a 
fraud  relating  to  external  and  collateral  matters,  is  treated  by 
the  law  with  less  severity  than  one  which  refers  to  things  inter- 
nal and  essential. 

In  general,  concealment  is  not  in  law  so  great  an  offence  as 
misrepresentation,  (k)  whatever  it  may  be  morally.     It  is  cer- 


(A)  Thus  in  Collins  v.  Denison,  12  Met.  see  Frazer  v.  Gervais,  Walker,  ( Jliss, ),  72. 
549,  it  was  held,  that  in  an  action  for  de-  Seu  also,  Hough  v.  Evans,  4  McCord, 
ceit  in  the  sale  of  a  horse,  wlicn  proof  is  169,  as  to  the  duty  of  the  vendor  to  dis- 
given  that  the  defendant  knowingly  made  close  a  latent  defect,  not  known  to  the 
false  representations  to  the  plaintiff  con-  buyer.  But  this  may  arise  from  the  law 
cerning  the  horse,  at  the  time  of  the  sale,  ])c('iiliar  to  that  State,  that  a  sound  price 
and  that  the  plaintiff  was  induced  by  tliose  inijilies  a  sound  article, 
representations  to  buy  the  horse,  and  con-  (h)  Concealment,  to  be  actionable, 
fidirig  in  them  did  buy  him,  the  jury  are  must  of  course  be  of  such  facts  as  the 
authorized  and  required  to  find,  that  the  paiiy  is  bound  to  communicate.  Irvine 
defendant  made  the  representations  Avith  !•.  Kirkpatrick,  House  of  Lords,  3  Eng.  L. 
the  intent  thereby  to  induce  the  plaintiff  to  &  Eq.  17.  And  see  Otis  ?;.  Raymond,  3 
buy  the  horse;  and  the  plaintiff  cannot  le-  Conn  413;  Van  Arsdale  u.  Howard, 
gaily  be  required  to  give  any  further  proof  .'i  Ala.  5'J6  ;  Eichelberger  v.  Barnitz,  1 
of  such  intent  of  the  defendant.  See  Bar-  Yeates,  307.  A  purchaser  is  not  bound 
ley  v.  Walford,  9  Q.  B.  197;  Boyd  i.  to  disclose  his  knowledge  of  a  fraud  which 
Browne,  6  Barr,  310.  makes  the  title  of  the  vendor  to  the  |3rop- 
(?)  .See  ante,  p.  770,  note  {p).  erty  betterthan  he  himself  supposes,  Avhere 
( ;)  Laidlaw  u  .  Organ,  2  Wheat.  19.5,  thcmeansof knowledgeareeciuallyopento 
holds  that  a  vendee  is  not  bound  to  give  both.  Kintzin^  r.  jicElrath,  b  Fenn.  St. 
information  of  extrinsic  circumstances,  407.  But  see  Stevens  r.  Fuller,  8  N.  H. 
which  might  influence  the  price  of  the  4G3.  In  Railton  i'.  Mathews,  10  Clark  & 
article,  although  he  knows  the  same  to  be  E.  934,  a  party  became  surety  in  a  bond  for 
exclusively  within  his  own  knowledge,  the  lidelity  of  a  counni-sion  agent  to  his 
See  ante,  vol.  1,  p.  578,  note  (/o).  See  employers.  After  some  time  the  employ- 
also,  Blydenburg,  o.  Welsh,  1  Baldw.  crs  discovered  irregularities  in  the  agent's 
331 ;  Burnett  U.Stanton,  2  Ala.  181.    But  accounts,  and  put  the  bond  in  suit      The 


CH.  III.J 


DEFENCES. 


777 


tain,  however,  that  the  doctrine  of  fraud  extends  to  the  suppres- 
sion of  the  truth  in  many  cases,  as  well  as  the  expression  of 
what  is  false.  For  although  one  may  have  a  right  to  be  silent 
under  ordinary  circumstances,  there  are  many  cases  in  which 
the  very  propositions  of  a  party  imply  that  certain  things,  if  not 
told,  do  not  exist.  (I)  This  is  peculiarly  the  case  in  contracts 
of  insurance ;  where  the  insured  is  bound  to  state  all  facts 
within  his  knowledge  which  would  have  an  influence  upon  the 
terms  of  the  contract,  and  are  not  known,  or  may  be  supposed 
by  him  not  to  be  known,  to  the  insurer,  (m)    In  these  cases,  and 


Burety  then  instituted  a  suit  to  avoid  the 
bond,  on  the  ground  of  concealment  by 
the  employers  of  material  circuro^'jmces 
affecting  the  agent's  ci-edit  prior  to  the 
date  of  the  bond,  and  which,  if  communi- 
cated to  the  surety,  would  have  prevented 
him  from  undertaking  the  obligation.  On 
the  trial  of  an  issue  whether  the  surety 
was  induced  to  sign  the  bond  by  undue 
concealraoni  or  deception  on  the  part  of 
the  employers,  the  presiding  judge  directed 
the  jury  that  the  concealment,  to  be  un- 
due, must  be  wilful  and  intentional,  witli 
a  view  to  the  advantages  tlie  employers 
were  thereby  to  gain.  Held,  by  the  Lords 
(reversing  the  judgment  of  the  Court  of 
Session),  that  the  direction  was  wrong  in 
point  of  law.  Mere  non-communication 
of  circumstances  affecting  the  situation  of 
the  parties,  material  for  the  surety  to  be 
acquainted  with,  and  within  the  "knowl- 
edge of  the  person  obtaining  a  surety 
bond,  is  undue  concealment,  though  not 
wilful  or  intentional,  or  with  a  view  to  any 
advantage  to  himself.  See  Prentiss  v. 
Russ,  16  Mo.  30.  If  a  broker  sell  prop- 
erty to  a  person,  knowing  it  to  be  suhject 
to  the  lien  of  a,  fieri  facias,  and  conceal  the 
fact,  and  send  the  party  to  investigate  re- 
specting tlie  incumbrances  on  the  prop- 
erty, in  a  direction  whence  he  knows  cor- 
rect information  cannot  be  obtained,  al- 
though his  false  and  fraudulent  representa- 
tions are  made  by  actions  rather  than 
words,  he  is  liable  to  an  action  on  the 
case  for  deceit.  Chisholm  v.  Gadsden,  1 
Strobh.  220.  But  where  the  defendant, 
in  an  action  for  deceit  in  the  sale  of  a 
slave,  had  been  told  that  he  was  unsound, 
bat  did  not  believe  it,  it  was  held,  that  he 
was  not  bound  to  disclose  it.  Hamrick  v. 
Hogg,  1  Dev.  351.  As  to  evidence  of 
fraudulent  concealment,  see  Fleming  v. 
Slocum,  18  Johns.   403.      In  Georfe   v. 


Johnson,  6  Humph.  36,  it  was  held,  that 
where  a  party,  during  a  negotiation  for 
the  sale  of  property,  stated  that  the  other 
contracting  party  must  take  the  property 
at  his  own  risk,  such  statement,  tliough 
negativing  a  warranty,  would  not  exoner- 
ate the  party  from  a  liability  for  a  suppres- 
sion of  the  truth,  or  the  suggestion  of 
falsehood. 

[1}  Kidney  v.  Stoddard,  7  Met.  252, 
furnishes  an  excellent  illustration  of  such 
a  concealment  as  is  actionable.  There  a 
father  by  letter  recommended  his  minor 
son  as  worthy  of  credit,  &c.  He  did  not 
state  that  he  was  a  minor.  A.  saw  the 
letter,  and  on  the  strength  of  it  trusted  the 
minor  for  goods  for  trade  to  a  large 
amount.  The  jury  were  told,  that  if  the 
father  concealed  the  fact  of  the  minority  of  the 
son,  with  the  view  of  giving  him  a  credit, 
knowing  or  believing,  that  if  that  fact  had 
been  stated,  lie  would  not  have  obtained 
the  credit,  he  was  liable  in  law  for  the 
damage  A.  sustained,  and  this  ruling  was 
affirmed  by  the  whole  court.  And  see 
Jackson  v.  Wilcox,  1  Scam.  344.  So, 
where  it  was  agreed  between  the  vendors 
and  vendee  of  goods,  that  tlic  latter  should 
pay  10s.  per  ton  beyond  the  market  price, 
which  sum  was  to  Ije  applied  in  li(  [nidation 
of  an  old  debt  due  to  one  of  the  vendors  ; 
and  the  payment  of  the  goods  was  guar- 
anteed by  a  third  person,  but  the  bargain 
between  the  parties  was  not  communicated 
to  the  surety;  it  was  held,  that  that  was  a 
fraud  on  the  surety,  and  rendered  the 
guaranty  void.  Pidcock  u.  Bishop,  3  B. 
&  C.  605. 

(m)  Lindeneau  v.  Desborough,  8  B.  &  C. 
586 ;  Bufe  v.  Turner,  6  Taunt.  338 ;  an 
excellent  case  on  the  subject  of  conceal- 
ment. See  further,  Clark  v.  Man.  Ins. 
Co.  8  How.  235 ;  Fletcher  v.  Common- 
wealth Ins.  Co.  18  Pick.  419;  Walden  v. 
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in  others  which  come  within  this  principle,  the  sitppi  essio  veri 
has  the  same  effect  in  law  as  the  expressio  falsi. 

The  next  rule  of  which  we  would  speak  is  one  which  is  fre- 
quently of  very  difficult  application.  It  is  the  rule  which  dis- 
criminates betM'een  the  mere  expression  of  opinion  and  the 
statement  of  a  fact,  (n)  This  is  often  a  question  for  the  jury  ; 
but,  so  far  as  it  is  matter  of  law,  it  may  be  said  that  a  false  rep- 
resentation, in  order  to  have  the  fuU  effect  of  fraud,  must  relate 
to  a  substantial  matter  of  fact,  and  not  merely  to  a  matter 
which  rests  in  opinion,  or  estimate,  or  judgment,  (o)  One  rea- 
son is,  the  difficulty  of  proving  that  a  mere  statement  of  opinion 
is  false,  for  no  one  can  know  what  another  thinlis,  with  any  cer- 
tainty, unless  the  opinion  is  of  some  tangible  matter  of  fact 
plainly  before  one's  eyes,  and  then  it  would  generally  be  a  false- 
hood as  to  fact.  Another  reason  is,  that  if  one  person  has  an 
opinion,  so  may  another  ;  and  if  any  one  relies  on  mere  opin- 
ion, instead  of  ascertaining  facts,  it  is  his  own  folly.  But  this 
rule  must  not  be  pressed  beyond  its  reason.  For  though  the 
statement  be  in  form  only  of  an  opinion ;  yet  if  that  opinion 
was  one  on  which  the  other  party  was  justified  in  relying,  either 
by  the  relations  existing  between  the  parties,  (p)  or  by  the  nature 

Louisiana  Ins.  Co.  12  La.  1.34  ;  Lyon  v,  (o)  Thus,  misrepresentations  by  one 
Commercial  Ins.  Co.  2  Rob.  (La.),  266;  contracting;  party  to  the  other,  as  to  the 
Now  Yorli  Bdwcry  Ins.  Co.  v.  New  York  value  or  quantity  of  a  commodity  in  mar- 
Ins.  Co.  17  Wend.  359.  kct,  wliere  correct  information  on  the  sub- 
Ire)  Where  a  person,  having  land  for  ject  is  equally  within  the  power  of  both 
sale,  gave  an  authority  in  writing  to  sell  parties,  with  equal  diligence,  do  not,  in 
it  upon  certain  terms,  containing  the  fd-  contemplation  of  law,  constitute  fraud, 
lowing  clause  : — "I  will  guaranty  that  Foley  c.  Cowgiil,  .5  Blaclif  18.  And  the 
there  is  45,000,001)  feet,  board  mc.isnre,  of  same  jn'inciple  was  ap])licd  in  Baily  r. 
pine  timber,  on  the  township ;  and  the  Merrell,  3  Bulstr.  94,  where  a  carrier 
purchaser  may  elect,  within  thirty  days  of  brought  an  action  of  deceit  for  represenf- 
the  purcliase,  to  take  it  at  a  survey  of  all  ing  that  a  load  was  only  8  cwt.,  when  it 
the  standing  ])ine  timber  at  one  dollar  per  was  20  <jwt.,  whereby  two  of  his  horses 
thousand,  or  ])ay  the  said  S4.j,0U0  ;"  it  was  wore  killed.  Judgment  was  arretted,  be- 
he/d,  that  this  did  not  amount  to  a  repre-  cause  the  carrier  might  have  weighed  the 
sentation  that  tlieie  were  in  fact  forty-five  load  himself.  —  But  false  reprej;cntatious 
millions  of  feet  of  tirnl)er  on  the  land,  by  a  vendor  of  real  estate  ns  to  its  income 
Uammatt  o.  Emerson,  27  Jle.  30S.  So  or  profits  will  invalidate  the  s-alo.  Irving 
in  Sandford  v.  Handy,  23  Wend.  260,  it  v.  Thomas,  18  Me.  418;  Hutchinson  v. 
•was /ie/rf,  that  a  vendor  of  land  is  not  liable  Morley,  7  Scott,  341.  And  see  Madde- 
for  an  expression  of  opinion  of  its  value  ;  ford  v.  Austwick,  1  Simons,  89 ;  Wilson 
but  he  is  for  a  false  representation  as  to  v.  Wilson,  6  Scott,  540 ;  Dobcll  v.  Ste- 
its  location,  if  tlie  purchaser  have  not  an  yens,  3  B.  &  C.  623. 
opportunity  at  the  time  of  seeing  the  land.  ( p)  See  Shaefier  v.  Sleade,  7  Blackf 
So  also,  he  is  liable  for  a  misrepresentation  178. 
as  to  the  cost  of  the  land. 
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of  the  case,  and  it  can  be  made  to  appear  that  the  opinion  ex- 
pressed was  not  in  fact  held,  it  is  not  easy  to  see  why  this 
should  not  be  regarded  as  a  false  statement  of  a  fact,  or  rather 
why  it  is  not,  strictly  speaking,  a  false  statement  of  a  fact.  -^ 
The  misrepresentation  need  not  be  made  by  the  party  whom 
it  benefits,  in  order  to  constitute  a  fraud  as  against  him.  (q)  It 
may  be  his  by  adoption  ;  as  if  a  seller  Imew  that  a  false  state- 
ment had  been  made  by  a  third  party,  which  was  known  to  the 
buyer,  and  was  operating  upon  his  mind,  and  inducing  him  to 
complete  the  purchase ;  (r)  if  the  seller  only  permits  the  buyer 


{q)  And  it  is  for  this  reason,  that  if  A 
trusts  B  upon  the  fraudulent  recommen- 
dation of  C,  A  is  not  left  to  his  action  for 
damages  against  C  for  the  deceit,  but  the 
fraud  of  C  invalidates  the  contract  be- 
tween A  and  B,  and  gives  A  the  same 
right  to  retake  the  goods  as  if  the  fraud 
had  proceeded  directly  from  B  him- 
self. Fitzsimmons  v.  Joslin,  21  Vt.  129, 
is  "  very  interesting  and  valuable  case 
upon  this  point.  In  that  case  the  credi- 
tors of  a  trader  who  was  insolvent,  but 
who  wished  to  purchase  goods,  being  un- 
willing to  extend  to  him  further  ci'edit, 
told  him  that  they  did  not  like  to  sell  to 
him  if  he  could  buy  elsewhere,  and  gave 
him  the  name  of  another  merchant,  and 
authorized  him  to  refer  to  them.  He  at- 
tempted to  purchase  of  this  merchant,  and, 
being  asked  for  references,  gave  the  names 
of  his  original  creditors,  and  was  told  to  call 
again  in  half  an  hour.  He  did  call  again 
in  the  course  of  the  day,  and  the  pui-chase 
was  effected.  No  inquiry  was  made  by 
the  vendor  of  the  purchaser,  as  to  his  cir- 
cumstances, nor  did  he  give  any  assurances 
whatever  relative  thereto.  On  the  same 
day,  and  after  the  piu-chase  was  effected, 
the  purchaser  met  one  of  his  original  cred- 
itors, who  told  him  that  he  had  been  called 
upon  by  the  vendor,  and  tliat"he  had 
given  as  good  an  account  of  him  as  he 
could  and  not  make  himself  liable," — 
"  that  he  had  told  him  that  he,  tlie  pur- 
chaser, was  a  clever  fellow,  and  was  doing 
a  thriving  business  in  Vergennes,  and  that 
he,  the  creditor,  had  sold  him  goods,  and 
he  paid  well,  and  he  was  ready  to  sell  him 
more."  At  the  time  of  this  transaction, 
the  purchaser  was  in  aitears  to  tliese  same 
original  creditors,  to  the  amount  of  sev- 
eral Imndred  dollars  each,  and  their  de- 
mands had  actually  been  placed  in  the 
hands  of    their  attorney  at  Vergennes, 


where  the  purchaser  resided,  for  col- 
lection ;  and,  as  soon  as  they  learned  ihat 
this  last  purchase  had  been  cftotted,  they 
sent  instructions  to  the  attorney  to  attach 
the  goods,  as  the  property  of  the  piu-- 
chaser,  upon  their  arrival  at  the  place  of 
destination.  This  was  done,  and,  as  soon 
as  the  vendor  was  informed  of  the  insol- 
vency of  the  purchaser,  which  was  within 
a  week  after  the  attachment,  he  demanded 
the  goods  of  the  sheriff,  otfcring  to  pay 
freight;  but  the  sheriff  refused  to  surrender 
them.  The  attachment  was  made  upon 
suits  in  favor  of  the  .sc\'eral  original  cred- 
itors ;  and  it  did  not  appear  that  either  of 
these  creditors,  except  the  one  above 
mentioned,  had  made  any  representation 
whatever  in  relation  to  the  matter.  And 
it  was  held,  that  the  purchaser  was  respon- 
sible for  the  representations  made  by  his 
creditor,  and  that  the  vendor,  having  been 
clieated  and  deceived  by  means  for  wliich 
the  purchaser  was  legally  responsible, 
might  sustain  trover  against  the  sheriff  to 
recover  the  value  of  the  goods  so  attached. 
(;•)  Crocker  v.  Lewis,  3  Sumner,  8.  In 
this  case  it  was  held,  tliat  a  representation 
made  by  A  to  B,  and  communicated  by 
B  to  C,  who,  relying  thereupon,  contracts 
with  A,  by  which  he  is  defrauded,  shall 
have  the  same  effect  to  avoid  the  contract 
as  if  made  dirfectly  by  A  to  C.  See  also. 
Bowers  v.  Johnson,  10  Smedes  &  M.  169 ; 
Hunt  V.  Moore,  2  Barr,  105.  So  fraudu- 
lent representations  by  A  to  B  concerning 
another's  credit  or  solvency,  if  communi- 
cated to  C,  wlio,  relying  upon  them, 
trusts  such  third  person,  may  give  C  a 
right  of  action  against  A,  as  much  as  if 
the  communication  had  been  addressed  to 
C  in  person.  For  the  foundation  of  such 
an  action  is  not  privity  of  contract,  but 
the  author  of  the  fraudulent  misrepresen- 
tations is  guilty  of  a  tort,  and  is  answerar 
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to  act  under  this  delusion,  he  makes  the  falsehood  his  own,  and 
it  is  his  fraud,  (s)  And  it  is  hardly  necessary  to  repeat,  what 
may  be  infen-ed  from  the  general  principles  of  agency,  that  a 
principal  may  commit  a  fraud  by  an  agent ;  or  may  even  be 
affected  by  the  fraud  of  his  agent,  although  personally  hon- 
est, (t) 

We  have  already  seen  that,  generally,  wherever  one  has  a 
right  to  rescind  a  contract,  and  exercises  that  right,  he  mus 
restore  the  other  party  to  the  same  condition  that  he  would 
have  been  in  if  the  contract  had  not  been  made,  (u)  But  where 
the  right  to  rescind  springs  from  discovered  fraud,  there  is  an 
exception  to  the  rule ;  the  defrauded  party  does  not  lose  his 
right  to  rescind  because  the  contract  has  been  partly  executed, 
and  the  parties  cannot  be  fully  restored  to  their  former  posi- 
tion ;(i))  but  he  must  rescind  as  soon  as  circumstances  permit, 


ble  fov  tlie  damage  .suffered  by  any  one 
from  sueh  tortious  contract.  Gerhard  v. 
Bates,  2  Ellis  &  B.  476,  20  Eng.  L.  &  Eq. 
129  ;  Pilmore  v.  Hood,  5  Bing.  n.  c.  97. 
In  this  last  case,  the  defendant  being  about 
to  sell  a  public-house,  falsely  I'cprcscntcd 
to  B  who  had  agreed  to  purchase  it,  that 
the  receipts  were  £1 80  a  month ;  B  having, 
to  the  knowledge  of  defendant,  communi- 
cated this  representation  to  plaintiff,  Avho 
became  the  purchaser  instead  of  B,  held, 
that  an  action  lay  against  defendant  at 
the  suit  of  plaintiff.  See  also,  AVeathor- 
ford  !■•  Fish  back,  3  Scam.  170.  But  in 
McCrackcn  i\  West,  17  Ohio,  16,  it  was 
held,  that  if  A  write  a  letter  to  B,  desiring 
him  to  introduce  the  bearer  to  such  mer- 
chants as  he  may  desire,  and  describing 
him  as  a  man  of  property,  and  the  bearer 
do  not  deliver  the  letter  to  B,  but  use  it 
to  obtain  credit  with  C,  C  cannot  maintain 
an  action  for  deceit  against  A,  though  the 
reJ^rc^cntations  in  the  letter  are  untrue. 

(s)  See  Warner  v.  Daniels,  1  Woodb.  & 
M.  90;  Harris  v.  Delamar,  3  Ircd.  Eq. 
219;  Bowers  v.  Johnson,  10  Smedes  & 
M.  173;  Lawrence  u.  Hand,  23  Miss. 
105. 

(()  Fitzsimmons  v.  Joslin,  21  Vt.  129. 
In  this  case  Redjield,  J.,  ably  reviews  the 
decided  cases,  and  pointedly  condemns  the 
cases  of  Cornfoot  v.  Eowke,  6  M.  &  W. 
358 ;  and  Langridge  v.  Levy,  2  M.  &  W. 
519,  4  id.  ;J3B,  as  unsound.  See  also, 
Fuller  V.  Wilson,  3  Q.  B.  58  ;  and  Cross 
V.  Sacket,  2  Bosw.  617.  And  see  ante, 
vol.  1,  pp.  72,  73,  and  notes. 


(h)  Burton  v.  Stewart,  3  Wend.  236  ; 
Thayer  c.  Turner,  8  Met.  550  ;  Kimball 
IK  Cunningham,  4  IMass.  502 ;  Perley  v 
Baleh,  23  Pick.  283.  See  also  ante,  p. 
679,  n.  (a).  But  in  Stevens  v.  Austin,  1 
Jlct.  557,  where  B  received  the  promissory 
note,  etc.,  of  A,  for  ;;o<)(ls  which  A  fraud- 
ulently obtained  of  him  and  sold  to  C, 
who  had  knowledge  of  the  fraud  ;  it  was 
held,  that  B  might  maintain  an  action  of 
trover  for  tlic  goods  against  C,  without 
restoring  the  note  to  xV.  And  Shmr,  C-  J., 
said  ;  "  The  question  is  whethei-  the  plain- 
tiff was  bound  to  tender  back  the  note  and 
money  he  had  received  bcfui-e  lie  could 
l)ring  his  action.  M'c  think  he  \\as  not. 
Not  to  the  defendant ;  for  the  plaintiff  had 
rccei\  ed  nothing  of  him.  Nor  could  the 
defendant  raise  the  question,  whether  the 
plaintiff  had  made  restoration  to  Foster 
or  not.  It  was  res  intn-  alios,  with  which 
the  plaintiff  had  no  concern,  and  was 
wholly  irrelative  to  the  issue  llet^\ccu  the 
parties."  Generally,  an  oflerto  rclurn  the 
property  received  is  as  effectual  as  actually 
returning  it.  See  Howard  r.  Cadwahuler, 
5  Blackf  225;  Nc«ell  v.  Turner,  9  loi- 
ter, 420.  Barnett  r.  Stanton,  2  Ala.  181. 
But  see  Carter  c.  Walker,  2  Eich.  40.  In 
Bacon  v.  Brown,  4  Bibb,  91,  it  was  held, 
that  in  an  action  for  duinuyes  for  deceit  in 
a  sale  of  personal  propt'rty,  it  was  not 
necessary  to  i-eUirn,  or  offer  to  return  the 
property.  Allter,  if  the  buyer  disaffirms 
the  contract  and  sues  for  the  price  paid. 

(v)  Thus,  where  a  vendor  received,  in 
part   payment  for  goods,  the  note  of  a 
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and  must  not  go  on  with  the  contract  after  the  discovery  of  the 
fraud,  so  as  to  increase  the  injury  necessarily  caused  to  the 
fraudulent  party  by  the  rescission,  (w)  In  other  words,  if  he 
rescinds  on  the  ground  of  fraud,  he  must  do  so  at  once  on  dis- 
covering the  fraud ;  (x)  for  he  is  not  bound  to  rescind,  and  any 


tliird  person,  and  for  the  other  part  an 
order  from  the  vendee  on  another  person, 
which  order  was  duly  paid,  it  was  held,  that 
the  vendor  having  talien  the  note  upon  the 
false  and  fraudulent  representations  hy  the 
vendee  that  the  maker  was  solvent,  mi{{ht 
return  the  note  to  the  vendee,  and  main- 
tain assumpsit  for  the  balance  of  the 
amount  of  the  goods  sold  above  the  order, 
without  returning  the  order  also,  and  that 
tlie  defendant  was  not  entitled  to  be  placed 
entirelif  in  statu  quo.  Martin  v.  Roberts,  5 
Cush.  126.  Had  the  vendor  sought  by 
replevin  to  recover  all  the  articles  sold  in 
specie,  perhaps  he  would  have  been  oliligod 
to  return  all  the  consideration  reccivciJ. 
In  Frost  v.  Lowry,  15  Ohio,  200,  it  was 
held,  that  if  A  obtains  goods  of  B  by  false 
pretences,  and  gives  therefor  an  accepted 
draft  upon  C,  an  accommodation  acceptor, 
it  is  not  necessaiy  for  B  to  return  the  draft 
to  A,  in  order  to  rescind  the  sale,  and  re- 
cover back  the  goods.  And  so  if  a  per- 
son effect  a  compromise  of  his  debts,  by 
fraudulent  representations,  and  procure  a 
discharge  of  the  same  by  paying  a  percent- 
age thereon,  and  an  action  be  brought  to 
recover  the  balance,  on  the  ground  of 
fraud,  it  is  not  necessary,  as  preliminary 
to  the  right  of  recovery,  that  the  plaintiff 
repay  or  offer  to  repay  the  percentage 
received.  The  doctrine  of  the  rescission 
of  contracts  does  not  apply  to  such  a  case. 
Pierce  t;.  Wood,  3  Foster,  519. 

(w)  Thus, in  Masson  v.  Bovet,  1  Denio, 
69,  it  was  held,  that  where  a  party  has 
been  led  to  enter  into  a  contract  by  the 
fraud  of  the  other  party,  he  may,  upon 
discovering  the  fraud,  rescind  the  contract, 
and  recover  whatever  he  has  advanced 
upon  it,  provided  he  does  so  at  the  earliest 
moment  after  he  has  knowledge  of  the 
fraud,  and  returns  whatever  he  has  him- 
self received  upon  it.  In  that  case  the 
defendant,  being  the  plaintiff  in  a  judg- 
ment, and  about  to  cause  land  of  the  judg- 
ment debtor  to  be  sold  on  execution, 
fraudulently  represented  to  the  plaintiff 
that  the  land  to  be  sold  was  free  from  any 
prior  encumbrance,  when  in  truth  it  was 
subject   to  older  liens   to   more   than  its 


value,  and  thereby  induced  him  to  become 
the  purchaser  at  the  slieriff 's  sale  for  a 
considerable  sum,  and  received  from  him 
in  payment  of  his  bid  the  note  of  a  third 
person  held  by  tlie  plaintiff  for  a  larger 
sum  than  the  amount  bid,  giving  back  his 
own  note  for  the  balance.  It  was  held, 
that  the  plaintiff,  who  had,  immediately 
upon  the  discovery  of  the  fraud,  offered  to 
give  up  tlie  note  received  by  him,  and  to 
assign  the  certificate  of  sale,  could  main- 
tain replevin  in  the  detinet  against  the  de- 
fendant, for  the  note  so  transferred  to  the 
defendant  by  bim. 

(x)  Thus,  where  A  engaged  to  carry 
away  certain  rubbish  for  B  at  a  specijied 
sum,  but  found  upon  commencing  his 
work  that  B  had  made  fraudulent  repre- 
sentations as  to  the  quantity  of  rubbish, 
but  nevertheless  went  on  with  the  work, 
and  then  sought  to  recover  more  than  the 
sum  specified  by  the  contract,  it  was  held, 
that  by  going  on  with  the  work  he  had 
waived  the  fraud,  and  could  not  recover 
except  upon  the  special  contract.  Selway 
u.  Fogg,  5  M.  &  W.  83.  Saratoga  R.  R. 
V.  Row,  24  Wend.  74,  is  very  analogous, 
and  see  Hen-in  v.  Libbey,  36  Me.  3.50.  So 
if  a  party  defrauded  brings  an  action  on 
the  contract  to  enforce  it,  he  thereby 
waives  the  fraud  and  afSrms  the  contract. 
Ferguson  v.  Carrington,  9  B.  &  C.  59  ; 
Kimball  ;;.  Cunningham,  4  Mass.  502. 
See  also,  Whitney  v.  Allaire,  4  Denio, 
554  ;  Lloyd  «.  Brewster,  4  Paige,  537. 
So  if,  after  a  party  has  acquired  a  knowl- 
edge of  facts  tending  to  affect  a  contract 
with  fraud,  he  offers  to  perform  it  on  a 
condition  which  he  has  no  right  to  exact, 
he  thereby  waives  the  fraud,  and  cannot 
set  it  up  in  an  action  on  the  contract. 
Blydenburgh  v.  Welsh,  Baldw.  331.  And 
see  Lamerson  w  Marvin,  8  Barb.  10.  But 
in  Adams  v.  Shelby,  10  Ala.  478,  it  was 
held,  that  when  a  party,  by  fraud,  obtains 
possession  of  property,  under  a  contract 
whicli  he  had  not  complied  with  on  his 
part,  an  offer  by  the  defrauded  party  to 
make  a  new  contract,  which  is  not  acceded 
to,  is  not  a  waiver  of  any  right  he  had 
against  the  other  for  the  fraud  practised. 
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delay,  especially  if  it  be  injurious  to  the  other  party,  would  be 
regarded  as  a  waiver  of  his  right.  Cases  often  say  that  fraud 
makes  a  contract  absolutely  void,  (y)  but  by  this  it  cannot  be 
meant  that  the  innocent  party  cannot  waive  the  fraud,  and  in- 
sist upon  the  contract.  And  such  a  waiver  would  be  inferred 
from  his  continuing  to  treat  as  his  own  the  property  which 
came  to  him  by  reason  of  the  fraud,  (z)  The  mere  lapse  of 
time,  if  it  be  considerable,  goes  far  to  establish  a  waiver  of  this 
right ;  and  if  it  be  connected  with  an  obvious  ability  on  the 
part  of  the  defrauded  person  to  discover  the  fraud  at  a  much 
earlier  period,  by  the  exercise  of  ordinary  care  and  intelligence, 
it  vFould  be  almost  conclusive,  (a) 

The  fraudulent  party  cannot  himself  assert  his  fraud,  and 
claim  as  his  right  any  advantages  resulting  from  it.  To  per- 
mit him  to  do  so  would  be  to  contradict  the  plainest  principles 
of  law.  No  man  can  be  permitted  to  found  any  rights  upon 
his  own  wrong ;  (b)  and  it  would  seem  to  be  an  inference  from 
this,  that  if  both  parties  are  in  fault,  the  law  will  not  interfere 
between  them  ;  and  this  is  so,  if  both  parties  are  actually  fraud- 
ulent, although  the  beginning,  and  the  greater  fraud,  may  be  on 
one  side  or  the  other,  (c) 

The  general  rule,  that  equity  gives  relief  only  where  the  law 
cannot,  seems  not  applicable  to  cases  of  fraud  ;  for  there  equity 
and  law  have,  in  some  cases  at  least,  a  concurrent  jurisdiction. 
But  where  the  injured  party  confines  his  claim  to  damages,  he 
should  bring  his  action  at  law.  If  he  seeks  to  set  aside  the 
contract  entirely  on  this  ground,  he  must  either  wait  until  sued 
upon  the  contract,  and  then  interpose  this  defence  at  law,  or 

(j)  Flynn  v.  WiUitims,  7  Ircd.  ,■32.  &]?.  234  ;  Irvine  r.  Kii'kpatrick,  House  of 
(z)  Tims,  in  C:ini|ilicll  v.  Fleming:,  1  Lords,  3  Eiii;.  L.  &  E(|.  17. 
A.  &  E.  4(1,  it  was  hrld,  that  if  :'  party  {b)  Jonus'u.  Vati's  9  B.  &  C.  .'5.32,  per 
be  induced  to  purchase  an  article  hy  fraud-  Lord  'J'l-iilertliii  ;  'l\\\  lur  v.  Wclil.  5  ,Mass. 
ulent  representations  of  tlie  seller  re.specl-  116  ;  Ayres  r.  Hewett,  19  .Ale.  L'.Sl  ;  Hol- 
in^^'it,  and  after  diseoveriii;,'  the  fraud  eon-  lisu.  JMo'rris,2  Harrinfj.  (Del. ),  128.  Thore- 
tinue  to  deal  with  the  article  as  his  own,  fore  one  w  ho  gives  a  fraudulent  bill  of  sale 
lie  cannot  recover  back  the  money  from  to  defraud  his  creditors  cannot  set  it  aside, 
the  seller.  And  seiiihle  tiiat  tlio  ri'^^ht  to  Bcssey  y.  Wiiulliani,  6  Q.  B.  166;  Nidi- 
repudiate  the  contract  is  not  afterwards  ols  i>.  Patten,  IS  iMe.  231. 
revived  by  the  discovery  of  another  inci-  (c)  Warhurton  v.  Aken,  1  McLean, 
dent  in  the  same  fraud.  460;  Goudy  c.  (.iehliart,  1  Oiiio  State, 
('()  See  Veazic  v.  Williams,  3  Story,  2B2 ;  Ncllis  v.  Clark,  20  Wend.  24; 
612.     But  see  Attwood  v.  Small,  6  Clark  Smith  v.  Hubbs,  1  Fairf.  71  ;  lioovor  o. 

Fierce,  27  Miss.  13. 
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by  his  bill  in  equity  seek  for  an  injunction,  or  other  proper 
remedy.  There  is  one  distinction,  however,  which  rests  upon 
cases  of  authority,  but  is  in  its  own  nature  so  far  technical  that 
we  have  some  doubts  whether  it  would  now  be  generally 
adopted.  It  is  this  ;  that  while  in  a  suit  on  a  simple  contract, 
fraud  is  a  good  and  complete  defence,  it  is  not  pleadable  in  bar 
to  an  action  founded  upon  a  specialty.  Some  of  the  courts 
which  have  recognized,  and  perhaps  enforced  this  distinction, 
have  doubted  its  reasonableness  ;  and  in  that  mingling  of  law 
and  equity  jurisdiction,  which  has  made  much  progress,  and 
threatens,  or  promises,  to  make  more,  we  think  this  distinction 
will  disappear,  (d) 


(d)  Any  such  distinction  is  denied  in 
Massachusetts.  See  Hazard  v.  Irwin,  18 
Pick.  95.  In  that  case  it  was  held,  tliat  iu 
an  action  on  a  contract  under  seal,  in 
which  one  of  the  contracting  parties  is 
seeking  to  enforce  the  contract  against  the 
other,  the  defendant  may  plead  that  tlie 
contract  was  ohtained  by  fraud  and  im- 
position. And  Shaiv,  C.  J.,  in  delivering 
tlie  judgment  of  the  court,  said :  "  It  was 
argued  on  the  part  of  tlie  plaintiff,  that 
whatever  might  bo  the  effect  of  the  al- 
leged fraud  in  defence  of  a  suit  on  a  sim- 
ple contract,  such  a  fraud  is  not  pleadable 
in  bar  of  an  action  on  a  deed  or  specialty. 
Several  cases  are  cited  in  support  of  this 
position,  from  the  decisions  of  the  courts 
of  New  York,  and  the  point  seems  to  be 
there  so  settled  by  a  series  of  cases.  It 
is  a  little  remarkable,  however,  that  the 
original  case,  which  constitutes  the  com- 
mencement of  this  series,  is  hardly  an  au- 
thority for  the  point.  Dorian  v.  Sammis, 
2  Johns.  179,  note.  The  case  was  debt 
on  bond,  for  the  price  of  a  slave  ;  the  de- 
fendant relied  on  the  fact  that  the  negro 
was  free,  and  not  the  property  of  the 
plaintiff,  when  he  sold  her;  a  mere  fail- 
ure of  consideration,  and  with  no  aver- 
ment of  fraudulent  representation.  The 
court  ask,  '  can  a  defendant  in  a  court  of 
law  get  rid  of  a  bond,  given  on  a  sale  of  a 
chattel,  on  the  ground  of  failure  of  con- 
sideration 1  There  is  no  allegation  that 
the  plaintiff  sold  the  chattel  fraudulently, 
and  knowing  that  he  had  no  title.  There 
is  no  case  in  which  a  bond  can  be  set 
aside  but  where  the  consideration  was 
void  in  law,  or  where  there  was  fraud.' 
But  it  was  afterwards  ruled,  that  fraud 
cannot   be   pleaded   to   a   specialty  in   a 


court  of  law,  not  affecting  the  execution 
of  the  bond  itself;  but  these  decisions  are 
founded  mainly  on  the  consideration,  that 
a  more  adequate  remedy,  and  one  better 
adapted  at  once  to  discover  tlie  fraud  and 
to  relieve  against  it,  is  afforded  in  equity. 
In  one  of  the  late  cases  on  the  subject, 
Chief  Justice  Savage  says  :  '  I  confess  I 
can  see  no  very  good  reason  why  this  do- 
fence  should  be  excluded  from  a  court  of 
law,  and  the  party  sent  into  a  court  of 
equity  ;  but  so  the  point  has  always  been 
decided.'  Stevens  v.  Judson,  4  Wend. 
473.  But  whatever  may  have  been  de- 
cided elsewhere,  we  think  it  has  long  been 
a  settled  rule  in  Massachnsefts,  that  such 
a  fraud  as  that  set  forth  in  this  case,  is  a 
good  defence,  as  well  to  an  action  founded 
on  a  deed  as  any  other ;  it  is  rather  acted 
on  as  a  settled  rule,  than  discussed  and 
decided  in  any  particular  case.  The  cases 
cited  on  the  argument,  are  cases  in  which 
the  judgment  of  the  court,  upon  great  con- 
sideration, proceeded  upon  tliis  as  a  settled 
rule  of  law.  Bliss  v.  Thompson,  4  Mass. 
492;  Somes  v.  Skinner,  16  Mass.  348; 
Somes  (.-.  Bicwer,  2  Pick.  191.  The 
second  of  the  above  cases  was  a  real  ac- 
tion, involving  a  question  of  title,  and  the 
deed,  by  which  the  plaintiff'  conveyed  to 
the  defendant,  being  shown  to  have  been 
obtained  by  imposition  and  fraud,  it  was 
held  that  no  titled  passed.  The  last  of  the 
above  cases  assumed  the  same  rule  to  be  a 
settled  nilo  of  law ;  but  the  case  was  dis- 
tinguishable in  this,  that  tlie  first  grantee, 
wlio  obtained  the  deed  from  the  plaintiff 
by  fraud  and  imposition,  had  convoyed 
the  land  to  a  bona  fide  purchaser  >\ithout 
notice,  and  so  it  was  held,  that  as  against 
him  the  rule  did  not  apply.     The  general 
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It  is  said  that  the  law  never  presumes  fraud.  K  this  maxim 
is  regarded  merely  as  an  expression  of  the  horror  with  which 
the  law  regards  fraud,  and  its  unwillingness  to  suppose  that 
any  one  can  be  guilty  of  a  thing  so  base,  it  may  be  useful. 
And  if  it  means  no  more  than  that  the  law  never  presumes 
fraud  without  any  evidence,  as  it  will  sometimes  presume  pay- 
ment or  title  from  lapse  of  time,  it  is  true,  (e)  But  this  language 
is  sometimes  used  when  nothing  more  is  meant  than  that  it 
wUl  not  too  readily  admit  fraud  upon  slight  evidence  ;  and 
when  it  might  be  taken  to  mean,  what  certainly  is  not  true, 
that  the  law  wiU  never  imply  fraud  where  it  is  not  directly 
proved,  or  wdU  not  call  and  treat  as  constructive  fraud  that 
which  is  not  proved  to  be  actual  fraud.  (/)  There  is  such  a 
phrase  in  use  as  legal  fraud ;  meaning  not  fraud  which  the  law 
allows,  but  that  which  the  law  for  good  reasons  calls  fraud, 
although  neither  the  dictionary  nor  morality  would  give  it  that 
name.  The  doctrine  on  this  subject  is  not  yet  fully  settled.  !l 
would  often  be  very  harsh,  and  apparently  very  unjust,  to  inflict 
all  the  consequences  of  fraud  upon  one  who  had  made  a  mate- 
rial misstatement  in  ignorance,  only  because  of  his  own  error: 
but  it  would  seem  to  be  still  more  unjust  to  permit  all  the 
consequences  of  this  false  statement  to  fall  and  rest  on  him 
whose  only  fault  was  in  believing  that  one  told  the  truth,  who 
in  fact  was  telling  that  which  was  false.     In  our  first  volume 


floctrine  was  also  settled  in  a  case  in  ty,  a  pica  and  proof  tliat  such  contract 
■which  the  opinion  was  given  by  Parsons,  was  obtained  by  fraud  and  imposition 
C.  J.  It  is  directly  in  point.  It  was  on  would  constitute  a  good  defence  at  law, 
covenant,  and  the  defendant  pleaded  that  and,  of  course,  that  had  this  been  a  suit 
it  was  obtained  by  fraud  and  imposition,  against  Penman,  he  might  have  made  this 
and  the  defence  was  held  good.  The  defence  at  law."  'To  the  same  effect  is 
question  as  to  the  relative  jurisdiction  of  Hoitt  v.  Holcomb,  3  Foster,  5b5  ;  Hewin 
courts  of  law  and  equity  is  there  consider-  v.  Libbev,  36  Me.  SHi) ;  Hancock's  Ap- 
ed. Tlie  learned  judge  concludes  this  peal,  34  "Pcnn.  St.  15.i. 
part  of  the  case  thus  :  '  But  when  a  court  (c)  Hatch  v  Bavley,  12  Cash-  27. 
of  law  has  regularly  the  fact  of  fraud  ad-  (■/)  It  is  frequently  said,  that  courts  of 
mitted  or  proved,  no  good  reason  can  be  equity  can  act  more  upon  presumptive 
assigned  why  relief  should  not  be  obtained  evidence  of  fraud  than  courts  of  law,  but 
there,  although  not  always  in  tlie  same  the  consideration  of  tliat  subject  in  detail 
way  in  which  it  may  be  obtained  in  equi-  is  foreign  to  the  object  of  the  present 
ty.'  Boynton  v.  Hubbard,  7  Mass.  119.  work.  See  Warner  y.  Daniels,  1  Woodb. 
Iho  court  are  all  of  opinion,  that  in  an  &  M.  90;  1  Story,  E(i.  Jur.  §  190;  Rose- 
action  on  a  contract,  though  under  seal,  velt  v.  Fulton,  2  Cowen,  129;  Neville  i>. 
in  which  a  party  is  seeking  to  enforce  a  Wilkinson,  1  Bro.  Ch.  .543. 
'contract  against  the  other  contracting  par- 
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we  have  considered  this  subject  somewhat  in  connection  with 
the  law  of  agency.  In  general,  we  should  say,  that  where  one 
states  what  is  not  true,  and  injurious  consequences  result  to 
another,  the  municipal  law,  although,  as  we  have  said,  not 
identical  with  the  law  of  morality,  may  well  borrow  some  light 
from  it.  The  question  should  be  asked,  first,  whether  the  state- 
ment was  made  in  actual  ignorance,  and  then,  whether  this 
ignorance  was  innocent.  Nor  would  it  be  enough  to  give  such 
a  falsehood  immunity,  that  the  ignorance  was  not  intentional 
and  wilful,  if  it  arose  from  the  unquestionable  negligence  of 
the  party.  Such  a  case  as  that  would  fall  within  all  the  rea- 
son, and  we  think  all  the  law,  of  intentional  falsehood.  But 
we  go  further ;  and  say,  that  if  the  ignorance  might  have  been 
avoided  by  such  care,  and  such  intelligence,  and  such  investi- 
gation, as  the  party  making  the  statement  was  bound  to  have 
and  use,  then  he  is  responsible  for  its  effects,  (g)  But  while 
we  admit  that  he  to  whom  a  deliberate  assertion  is  made,  of  a 
fact  material  to  his  conduct  and  his  interests,  has  a  right  to 
demand  that  earnest  inquiry  and  careful  scrutiny  should  pre- 
cede such  assertion,  and  that,  in  their  absence,  he  who  makes  it 
must  be  held  responsible  for  it,  we  stop  short  of  the  doctrine, 
that  whoever  asserts  what  he  does  not  know  to  be  true,  is 
in  the  same  category  with  him  who  asserts  what  he  knows  to 
be  false.  This  would  be  to  say,  that  wilful  falsehood  and  mere 
mistake  are  the  same  thing  in  the  law ;  which  cannot  be  true. 
Although  it  may  be  true,  that  when  a  loss  must  fall  either  on 
one  who  misleads  or  one  who  is  misled,  it  shall  be  cast  by  the 
law  on  the  first  rather  than  the  last,  still,  this  is  not  because 

(9)  And  the  case  of  Atlamson  v.  Jarvis,  true  owner.    And  this  was  plared  on  the 

4  Bing.  66,  well  illustrates  tins  principle,  ground  of  an  implied  contract  on  tlie  part 

There  the  defendant  gave  the  plaintiff,  an  of  the  defendant  to  indemnify  a  perjion  for 

auctioneer,  an  order  and  authority  to  sell  doing  what  he  bad  employed  him  to  do. 

certain  goods,  representing  him'iclf  to  be  And  false  statement^,  by  a  vendor  of  land, 

the  true  owner.     The  plaintiff  sold  them,  of  the  quantity,  quality,  or  boundaries  of 

and  paid  over  the  proceeds  to  the  defend-  the  premises  sold,  if  material,  and  relied 

ant.     The  goods  proved  not  to  belong  to  upon  by  the  other  party,  will  avoid  the 

the  defendant,  and  the  true  owner  recov-  sale,  whether  the  vendor  knew  them  to  be 

ered  tlieir  value  of  the  auctioneer.     The  false    or    not.      Warner    v.   Daniels,    1 

latter  was  allowed  to  recover  of  the  de-  Woodb.  &  M.  90 ;  Ainslie  v.  Medlycott, 

fendant   for    having    falsely    represented  9  Ves.  13  ;  Shackelford  v.  Handley,  1  A. 

himself  to  be   the   true   owner,   although  K.   Marsh.   500;  Munroe  i/.  Pritchctt,  16 

there  was  no  evidence   of  any  frmid,  or  Ala.  780. 
malice,  or  knowledge  that  he  was  not  the 
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of  fraud,  actual,  constructive,  or  legal,  but  simply  because  each 
party  should  bear  the  consequences  of  his  own  acts. 

It  is  certain  that  misrepresentation  may  not  imply  fraud  in 
fact,  because  it  may  spring  wholly  from  mistake  ;  and  nothing 
would  be  gained  by  calling  a  misrepresentation,  which  is  inno- 
cent in  fact,  fraudulent  in  law.  It  is  enough  to  say,  that  mate- 
rial misrepresentations  which  go  to  the  substance  of  a  contract, 
avoid  that  contract,  whether  they  are  caused  by  mistake,  and 
occur  wholly  without  fault,  or  are  designed  and  fraudulent,  (h) 

This  principle  is  carried  so  far,  that  if  one  acquires  property 
by  a  purchase  founded  upon  his  misrepresentations,  especially  if 
they  be  not  only  false  but  fraudulent,  he  acquires  no  right  in 
the  property,  but  the  seller  may  retalce  it  in  the  same  manner  as 
if  it  had  been  stolen ;  that  is,  with  all  reasonable,  necessary 
force,  (i) 

(h)  This  principle  is  asserted   or   im-  t;.  Daniels,  1  Woodb.  &  M.  90.   We  add  to 

plied  in  many  of  the  cases  already  cited  in  these  Smith  v.  Babcock,  2  Woodb.  &  M. 

this  chapter;  as  in  Buford  v.  Caldwell,  3  246;  Mason  v.  Crosby,  1   Woodb.  &  M. 

Mo.  477;  Parham  v.  Randolph,  4  How.  342;  Doggott  v.  Emerson,  3  Story,  700; 

(Miss.), 435;  Lockridge  u.  Foster, 4  Scam.  Thomas  v.  McCann,  4  B.  Mon.  601. 
569 ;  Snyder  v.  Findley,  Coxe,  48 ;  Warner        (i)  Hodgeden  v.  Hubbard,  1 8  Vt.  504. 
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CHAPTEE  IV. 

OF  ESTOPPELS. 
Sect.  I.  —  Of  Estoppels  in  general. 

Coke  defines  Estoppel,  as  existing,  when  "  a  man's  owne  act 
or  acceptance,  stoppith  or  closeth  up  his  mouth  to  alleage  or 
plead  the  truth."  {a)  This  definition  is  accepted  by  Comyn.  {b) 
But  while  it  seems  to  justify  a  part  at  least  of  the  opprobrium 
which  has  been  cast  upon  estoppels,  it  does  not  appear  to  pre- 
sent a  just  view  of  them.  We  should  say  rather,  that  an  estop- 
pel was  an  admission  or  a  declaration,  which  the  law  does  not 
permit  him  who  has  made  it  to  deny  or  disprove  for  his  own 
benefit,  and  to  the  injury  of  another. 

Estoppel  may  be  used  as  a  defence  against  a  party  who  is 
thus  precluded  by  his  act  or  statement  from  maintaining  his 
action ;  or  it  may  be  used  by  a  plaintiff  to  prevent  or  avoid  a 
defence  which  is  open  to  a  similar  objection. 

The  law  of  estoppels,  especially  in  reference  to  deeds  and  real 

{a)  Co.  Litt.  352  a.  "Touching  es-  not  estop ;  an  estoppel  against  an  estoppel 
toppels,  which  is  an  ancient  and  curious  puts  the  matter  at  large.  Carpenter  o. 
kind  of  learning,"  Coke,  in  the  passage  Thompson,  3  N.  H.  204.  Wliero  verity  is 
cited,  gives  these  among  other  rules :  That  apparent  in  the  same  record,  there  the  ad- 
every  estoppel  ought  to  be  reciprocal,  tliat  verse  party  shall  not  be  estopped  to  take 
is  to  bind  both  parties,  and.  this  is  the  rea-  advantage  of  the  truth.  Sinclair  !>.  Jack- 
son that  regularly  a  stranger  shall  neither  son,  8  Cowen,  543. 

take  advantage  nor  be  bound  by  an  estop-         (b)  Com.  Dig.  Estoppel,  A.  1.    Comyn, 

pel,  but  all  strangers  shall  take  benefit  of  same   title,   E.  1    to   io,   in    addition   to 

that  record  which  doth  run  to  the  disabil-  Coke's  recapitulation,  says,  there  is  no  es- 

ity  of  a  person.    And  see  Doe  v.  Errington,  toppel  by  a  record  coram  non  judke,  nor  by 

eBing.  N.  c.  79  ;  Lansing  t).  Montgomery,  an  unauthorized  aet  in  pais,  nor  if  an  in- 

2  Johns.  382;  Worcester w.  Green,  2 Pick,  terest  passes  from  a   party,  i.  e.  though 

425;    Danger  v.  Felton,   1  Rawle,    141;  lessor's  title  at  time  of  demise  may  not  bo 

Wri"-ht   V.  Hazen,  24  Vt.   143.     It  must  disputed,  its  expiration   may  be   shown, 

be  certain  to  eveiy  intent,  and  not  be  taken  Doe  v.  Seaton,  2   Cromp.,  M.  &  R.  728; 

by  argument  nor  inference  ;  matter  alleged  ISTcave    v.    Moos,   1  Bing.  360,  8  J.  B. 

that  is  neither  traversable  nor  material  does  Moore,  389. 
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actions,  had  become  so  much  embarrassed  and  obscured  by 
technicalities,  and  was  so  often  used  as  a  means  of  injustice, 
that  it  became  a  common  saying,  that  "  estoppels  are  odious 
in  the  law.  (c)  But  as  they  are  now  regulated  and  practised, 
we  should  say  that  there  was  but  little  gi-ound  for,  and  but  little 
force  in,  this  principle. 

They  are  of  many  kinds  ;  which  may  be  arranged  in  three 
classes.  1.  Estoppels  by  Record.  2.  Estoppels  by  Deed.  3.  Es- 
toppels in  Paii. 


SECTION    II. 

ESTOPPEL   BY   KECOED. 

The  general  rule  on  this  point  is,  that  no  man  shall  be  per- 
mitted to  make  any  averment  which  contradicts  the  record  of 
that  wherein  he  was  a  party.  It  is  as  ancient  as  the  Year- 
Books,  {d)  But  while  it  remains  true,  it  has  comparatively  lit- 
tle importance,  as  a  law  of  estoppel,  at  this  time. 

As  an  illustration  of  the  old  rule,  it  may  be  said,  that  if  any 
one  suffered  a  recovery  or  levied  a  fiae  to  A  of  certain  land  of 
B  in  the  name  of  B,  the  record  would  bar  B  from  an  action  to 
recover  the  land,  nor  could  he  maintain  such  an  action,  unless 
he  previously  caused  the  record  to  be  falsified  or  amended,  by 
an  action  of  deceit,  (e)  So,  if  by  his  plea,  he  confessed  or  as- 
serted a  certain  tenure  of  land,  he  could  not,  even  in  another  ac- 
tion, deny  or  contradict  this  assertion,  and  found  himself  upoQ  a 
different  tenure.  (/)  So  he  might  be  estopped  by  omission; 
that  is,  by  not  denying  of  record  ;  as,  if  A  were  sued  in  an  ac- 
tion of  waste  by  B,  and  pleaded  that  there  was  no  waste,  he 
could  not  afterwards  aver  that  he  was  not  in  the  land  by  the 
demise  of  B,  though  this  might  be  a  perfect  defence  if  he  could 
make  it.  [g)     Now,  however,  there  is  little  force  in  this  principle 

(c)  Lampon  v.  Corkc,  5  B.  &  Aid.  G06 ;     r.  Carlile,  2  B.  &  Ad.  362  ;  Cole  v.  Green, 
Owen   V.    Bartholomew,    9    Pick.    520 ;     1  Lev.  309. 

Steinhauer  v.  Witman,  1  S.  &  R.  438.  (  /)  1  Rol.  64,  1.  4.5. 

(d)  39  H.  6,  32  b.  (g)\  Rol.  864,  1.  15. 

(e)  1  Rol.  Abr.  863, 1.  17,  20,  22.    Rex 
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as  one  of  estoppel,  although  as  one  of  evidence,  it  is  still  impor- 
tant, because  an  ofBeial  record  is  always  regarded  as  a  most  sol- 
emn and  weighty  evidence ;  although  it  is  not  generally  absolute 
or  conclusive,  because  it  is  open  to  rebutter,  by  proof  of  fraud  or 
material  error.  (A) 

Perhaps  this  principle,  as  strictly  one  of  estoppel,  may  be  the 
foundation  of  one  rule  of  great  force  and  frequent  application. 
It  is,  that  matters  which  have  once  been  finally  determined  by 
adequate  judicial  authority,  shall  not  again  be  controvei-ted  by 
any  persons  who  were  either  parties  or  privies  to  that  determi- 
nation. This  rule  we  shall  state  and  endeavor  to  illustrate  in 
the  tenth  section  of  the  succeeding  chapter. 


SECTION   III. 


OF   ESTOPPEL   BY  DEED. 

This  is  at  present  more  frequently  resorted  to  in  practice  than 
the  former  mode  of  estoppel ;  but  it  does  not  seem  to  demand, 
in  a  work  like  the  present,  a  full  exposition.  The  general  rule 
may  be  thus  illustrated.  A  party  to  a  bond,  or  to  an  indenture, 
or  to  a  deed  of  conveyance,  can  deny  nothing  which  the  bond 
in  its  condition,  or  the  indenture  or  deed  of  conveyance  in  their 
recitals,  aver,  {i)     But  the  seal  has  no  longer  the  solemnity  or 

(h)  This  question  has  arisen,  principally,  ment  which  all  parties  have  agreed  up- 
where  former  judgments,  or  some  facts  in-  on  as  true,  it  is  conclusive  on  all.  Good- 
cidentally  disposed  of  in  or  by  a  former  title  v.  Bailey,  2  Cowp.  597  ;  Right 
judgment,  is  relied  upon  by  a  party,  u.  Proctor.  4  Burr.  2208 ;  Wood  v.  Day, 
and  the  record  is  offered  as  evidence.  7  Taunt.  646  ;  Fairtitle  v.  Gilbert,  2  T. 
We  should  say  that  the  weight  of  Amen-  R.  169;  Hill  v.  Manchester  &  S.  W. 
can  authority  was  in  favor  of  the  doctrine,  Co.  2  B.  &  Ad.  544 ;  Lainson  v.  Tremere, 
that  the  record  is  evidence,  but  not  con-  1  A.  &  E.  792;  Harding  v.  Ambler,  3  M. 
elusive  evidence.  See  Robinson  f.  Jones,  &  W.  279  ;  Doe  v.  Home,  3  Q.  B.  757; 
8  Mass.  535;  Maley  u.  Shattuck,  3  Cranch,  Stowe  y.  Wyse,  7  Conn.  214;  Washing- 
458  ;  Peters  v.  Warren  Ins.  Co.  3  Sumn.  ton  Co.  Ins.  Co.  v.  Colton,  26  id.  42 ;  Jack- 
389 ;  Gelstou  v.  Hoyt,  3  Wheat.  246 ;  son  v.  Parkhurst,  9  Wend.  209 ;  Decker 
Beattyu.  Randall,  3  Allen,  441.  In  Eiig-  r.  Judson,  16  N.  Y.  439  ;  Carver  v.  Jack- 
gland  it  is  perhaps  conclusive  evidence,  son,  4  Pet.  1,83.  But  even  in  an  indenture, 
See  Blad  v.  Bamtield,  3  Swanst.  604.  where  a  recital  is  intended  as  the  state- 

(i)  1  Rol.  Abr.  872,  30,  50;  Jewell  v.  ment  of  one  party  only,  it  is  binding  on 

,  1  Rolle,  R.  408  ;  Ralnsford  v.  Smith,  him  alone.     Strougliill  v.  Buck,  14  Q.  B. 

2  Dyer,   196  a.     If  a  recital  is  a  state-  781.     If  the  condition  contain  a  general- 
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force  which  it  once  had ;  and  while  this  principle  is  of  great 
importance  as  a  rule  of  evidence,  or  rather  as  strengthening  the 
rule,  that  nothing  outside  of  a  written  contract  shall  be  permit- 
ted to  come  in  and  contradict  or  avoid  Ihe  contract,  as  mere 
matter  of  estoppel  it  has  little  force,  unless  when  it  rests  upon 
the  equitable  grounds  to  be  mentioned  in  the  next  section. 

The  most  important  application  of  the  rule  of  estoppel  by 
deed,  is  this :  if  a  grantor,  or  those  claiming  under  him,  come 
into  a  new  title,  subsequently  to  the  grant,  which  title  is  para- 
mount to  that  which  the  grantor  had,  or  the  grantee  has,  he  or 
they  may  enforce  this  title,  and  oust  the  grantee  or  those  claim- 
ing under  him,  provided,  that  the  grant  was  without  warranty ; 
but  not  if  the  grant  were  with  warranty.  The  reason  usually 
assigned  being,  that  the  grantee,  if  evicted,  would  turn  round 
upon  the  evictors,  on  the  covenants  of  warranty,  [j)     The  rule 


ity  to  be  done,  tlie  party  shall  not  be  es- 
topped to  s;)\  tliere  was  not  any  siirh 
thing  ;  but  in  ail  cases  where  the  condition 
of  a  bond  lias  reference  to  a  parlicuiar 
thing,  the  obligor  shall  be  estopped  to  say 
there  is  no  such  thing.  Rol.  Abr.  Estop- 
pel,!^ 7;  Strowdc.  Willis,  Cro.EIiz.:ii;:i; 
Shelley  v.  Wright,  Willes,  9,  Ttjiis  in 
Billingsley  y.  State,  14  iVld.  369,  it  was 
"  held,  that  a  recital  of  a  person's  office,  as 
collector,  in  the  coiidition  of  an  official 
bond  for  the  faithful  jierformance  of  the 
duties  of  the  office,  estopped  the  parties  to 
the  bond  from  denying  tliat  tlie  principal 
obligor  had  been  appointed  collector.  A 
general  recital  is  not  an  estoppel,  though 
the  recital  of  a  particular  fact  is.  Salter  c. 
Kidley,  1  Show.  58;  Rainsford  v.  SmitI), 
stipra.  In  liiglit  v.  Biickncll,  2  B.  &  Ad. 
278,  a  covenant  that  one  was  "legally  or 
equitably"  entitled,  did  not  estop  a  sub.sc- 
quent  moi-tgage  on  the  legal  estate  which 
the  covenantor  afterwards  acquired.  In 
most  American  courts,  the  recital  in  a 
deed  of  the  payment  of  n}oney  or  consid- 
eration clause,  maybe  denied,  the  object  of 
tlie  deed  being  to  transfer  the  title,  and  not 
to  state  the  terms  of  the  purchase.  The 
general  operation  of  the  deed  being  un- 
touched, evidence  varying  the  considera- 
tion may  be  received.  M'Crea  v.  Pur- 
mort,  16  Wend.  460;  White  v.  Miller, 
22  Vt.  .380;  Wilkinson  v.  Scott,  17  Mass. 
249  ;  Pritehard  ii.  Brown,  4  N.  H.  397, 
supra,  vol.  1 ,  p.  430  n.  (j).   Bitt there  is  no 


estoppel  which  shall  prevent  a  party  from 
saying  that  a  deed  is  inoperative  and  void 
Doe  i>.  Howells,  2  B.  &  Ad.  744  ;  Doe  v. 
Ford,  3  A.  &  E.   649 ;  Blake  v.  Tucker, 

1 2  Vt.  .".9  ;  Kinsman  ».  Loomis,  1 1  Oliio, 
475  ;  Winsted  Bank  v.  Spencer,  26  Conn. 
195;  Wallaces.  Miner,  6  Ohio,  366  ;  Ker- 
cbcval  r.  Triplett,  1  A.  K.  Marsh.  493. 
People's  Savings  Bank  v.  Collins,  27 
Conn.  142. 

[j)  A  grant,  release,  or  bargain  and 
sale,  only  operate  as  a  conclusion  between 
parties  and  privies,  and  do  not  bind  or 
transfer  future  or  contingent  estates,  but 
act  only  on  that  estate  which  the  grantor 
actually  had.  Jackson  v.  Hubble,  1 
Cowcn,  613  ;  Edwards  v.  Varick,  5  De- 
nio,  664;  Blancbard  v.  Brooks,  12  Pick. 
47 ;  Doane  u.  Willeutt,  5  Gray,  328 ; 
Ham  V.  Ham,  14  Mo.  351  ;  Kinsman  v. 
Loomis,  11  Ohio,  475;  Bell  v.  Twilight, 
6  Foster,  401.  But  a  feoffment,  fine,  or 
common  recovery,  from  their  great  solem- 
nity, alwaj's  passed  an  estate  and  divested 
the  feoffor  of  all  his  estate,  present  or  after- 
wards acquired.  Co.  Litt.  9  a  ;  Helps  v. 
Hereford,  2  B.  &  Aid.  242  ;  Rawle  on  Cov. 
320,321.  But  with  warranty  there  is  an 
estoppel,  to  prevent  circuity  of  action,  as 
has  been  said,  though  Mr.  Rawle  questions 
the  sufficiency  of  the  reason  to  sustain  all 
the  cases.     Jackson  u.  Winslow,  9  Cowen, 

13  ;  Kellogg  v.  Wood,  4  Paige,  578  ;  Dart 
V.  Dart,  7  Conn.  250;  Pike  i'.  Galvin,  29 
Me.  183;  Kimball  u.  Blaisdell,  5  N.  H. 
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itself  has  been  carried  so  far  as  to  hold,  that  one  who,  without 
title,  but  in  possession  of  land,  mortgages  it  with  warranty,  and 
afterwards  acquires  title,  the  title  acquired  by  the  mortgagor 
passes  at  once  to  the  mortgagee  by  force  of  the  warranty,  (k) 
And  some  of  our  courts  have  even  held,  that  the  warranty  in  the 
deed  of  a  married  woman,  has  the  same  effect  in  transferring 
futtire  interests,  as  if  made  by  a  feme  sole,  (l)  In  other  courts 
this  is  denied,  (to) 

The  authorities  for  the  general  rule  are  numerous  and  decisive ; 
and  we  regard  not  the  rule  only,  but  the  reason  above  assigned 
for  the  rule,  as  a  part  of  our  American  common  law.  But  this 
reason  for  the  rule  has  been  questioned,  with  great  abiUty, 
although  not,  as  we  think,  overthrown,  in  the  notes  to  the  Ameri- 
can edition  of  Smith's  Leading  Cases,  (n)  The  learned  annota- 
tors  prefer  to  place  the  rule,  which,  in  itself,  can  hardly  be  ques- 
tioned, "  on  the  broader  basis  of  giving  eifect  to  the  intention  of 
the  parties  as  expressed  in  the  deed."  (o)  We  should  admit 
that  the  rule  rests  on  this  foundation  also  ;  and  that  a  grantor 
without  warranty,  should  be  considered  as  intending  to  grant 
only  what  he  has ;  while  a  grantor  with  warranty,  intends  to 
grant  what  he  has  or  may  subsequently  acquire,  otherwise  than 
by  the  grantee's  act.  But  we  do  not  see  that  this  is  necessarily 
inconsistent  with  the  commonly  received  doctrine. 

533;  Blake  D.  Tucker,  12  Vt.  39;  Wade  v.    Sebastian,    4   Bibb,   433;    Fowler  o. 

V.  Lindsay,   6  Met.  407;   Bush  v.   Mar-  Shearer,  7  Mass.  14,21. 

shall,    6   How.   284,   291 ;    Thorndiko    v.  {m)     Jackson    v.     Vanderheyden,     17 

Norris,  4  Foster,  4.54.  Johns.  167;  Carpenters.  Schermerliorn, 

(fc)   White  V.  Patten,   24   Pick.   234;  2  Barb.  Ch.  314;  Wadleigh  i>.  Elines,  6 

Wark  V.  Willard,  13  N.  H.  389;  Baxter  N".  H.  17;  Den  v.  Demarest,  1  N.  J.  525, 

V.  Bradburv,  20  Me.  260;  Root  «.  Crock,  541,  and  by  statute  in  Virginia,  Illinois, 

7  Barr,  378 ;  and  by  statute  in  Arkansas.  Michigan,  and  Wisconsin. 

In  England,  such  conduct  seems  to  be  re-  (n)  2  Smith,  L.  Cas.  (Am.   ed.),  625- 

garded  as  creating  a  personal  equity  at-  642.     See  also,  Rawle  on  Covenants,  c.  ix. 

taching  to  the  conscience  of  the  partj',  and  (o)    2    Smith's   L.   Cas.  (Am.  ed.),  p. 

not   descending  with  the  land.     Sugden,  637,  citing  Jackson  v.  Bull,  1  Johns.  Ca;. 

quoted    in    Eawle   on    Covenants,   345  ;  81 ;   Jackson  v.  Murray,  12  Johns.  201 ; 

Morse  v.  Faulkner,  1  Anstr.  11.  Jackson  v.  Stevens,  16  id.  110;  Brown  v. 

II)  Hill  V.  West,  8  Ohio,  222;  Massie  McCormick,  6  Watts,  60;  Reedcr  y.  Craig 

3  McCord,  411. 
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SECTION  IV. 

OF   ESTOPPEL  IN   PAIS. 

An  estoppel  in  pais,  or  an  estoppel  in  fact,  is  one  which 
does  not  spring  from  a  record,  or  from  a  deed ;  but  is  made  to 
appear  to  the  jury  (who  are  "  the  country  ")  by  competent  evi- 
dence. While  the  former  modes  of  estoppel  have  declined  in 
importance,  and  have  been  restrained  within  narrower  limits 
than  of  old,  estoppel  in  pais  has  been  greatly  extended,  and  is 
found  to  be  usefuUy  applicable  to  a  great  variety  of  cases. 

Originally  it  was  applied,  almost  exclusively,  to  those  acts 
which  were  almost,  or  for  some  purposes  quite,  the  equivalent 
of  deed  or  record ;  as  a  feoffment,  or  an  attornment  in  pais 
after  a  grant  by  deed  of  a  reversion.  It  was,  however,  at  an 
early  period  extended  beyond  those  limits  ;  and  in  some  direc- 
tions quite  far.  And  now,  a  long  course  of  adjudication, 
founded  in  part  upon  what  may  be  called  commercial  princi- 
ples, and  in  part  upon  equitable  principles,  seems  to  have  estab- 
lished two  forms  of  estoppel  in  pais.  These,  so  far  from  being 
considered  as  subject  to  the  odium  which  once  attached  to  the 
whole  law  of  estoppel,  are  grounded  upon  principles  of  the  most 
obvious  and  certain  reasonableness  and  justice.  And  they  are 
freely  applied  in  recent  times,  both  in  England  and  in  this  coun- 
try, whenever  it  is  thought  that  they  would  aid  in  the  enforce- 
ment of  right  or  in  the  prevention  of  wrong. 

The  first  of  these  principles  is  that  which  relates  to,  and  is 
perhaps  confined  to,  negotiable  paper.  This,  the  law-merchant 
recognizes  (as  has  been  said  in  a  former  chapter)  as,  for  many 
purposes  and  in  many  respecis,  the  equivalent  of  money;  and 
seeks  to  malie  it  an  adequate  equivalent.  The  rule,  that  the 
consideration  of  negotiable  paper  cannot  be  inquired  into,  ex- 
cepling  as  between  immediate  parties,  is  founded  upon  this 
principle  of  estoppel ;  that  is,  upon  the  principle,  that  a  party 
who  has  for  his  own  benefit,  and  in  his  own  business,  made  use 
of  negotiable  paper,  as  money,  is  estopped  from  taking  this 
character  away  from  it,  by  showing  the  absence  of  one  thing 
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that  might  be  essential  to  the  validity  of  the  contract,  by  which 
the  paper  is  to  be  replaced  by  money.  Other  rules  in  relation 
to  this  subject  rest  upon  the  same  foundation ;  as  that  which 
prohibits  the  acceptor,  or  indorser,  from  impeaching,  by  proof  of 
■''orgery  or  other  inherent  defect,  the  paper  which,  bearing  his 
name  by  his  own  act,  has  passed  as  money  into  the  hands  of 
an  innocent  party  by  fair  negotiation.  We  only  mention  these 
things  here,  and,  without  further  discussion,  refer  to  our  chapter 
on  Indorsement,  in  our  first  volume,  for  a  more  detailed  state- 
ment of  the  rules,  and  of  the  applications  of  them. 

The  other  class  of  estoppels  in  pais  is  of  a  different,  and  yet 
an  analogous  character.  In  them  the  rule  rests  upon  what  may 
seem  to  be  but  a  broader  assertion  of  the  same  principle.  It 
is,  that  no  man  shall  found  a  right  upon  his  own  wrong ;  or, 
in  other  words,  that  whatever  a  man  has  said,  or  implied, 
wrongfully,  for  his  own  advantage,  (p)  that  he  shall  be  bound 
by,  when  it  may  turn  to  his  disadvantage,  however  false  it  may 
be,  in  fact.  We  would  state  the  rule  thus.  When  a  man  has 
made  a  declaration  or  a  representation,  or  caused,  or,  in  some 
cases  not  prevented,  a  false  impression,  or  done  some  significant 
act,  with  intent  that  others  should  rely  and  act  thereon,  and 
upon  which  others  have  honestly  relied  and  acted,  he  shall  not 
be  permitted  to  prove  that  the  representation  was  false,  or  the 
act  unauthorized  or  ineffectual,  if  injury  would  occur  to  the 
innocent  party  who  had  acted  in  fuU  faith  in  its  truth  or  va- 
lidity, (q).      For  that  which  would  otherwise  be  only  a  matter 


(p)  Jewett  V.  Miller,  10  N.  Y.  (6  Seld.),  latter  a  different  state  of  things  as  exist- 

402.     See   also,  Green  v.   Green,  16  La.  ing  at  the  same  time."     Gregg  v.  Wells, 

An.  39,  where  it  was  AeW,that  the  reputed  1 0  A.  &  E.  90  ;  Downs  v.  Cooper,  2  Q.  B. 

father,  who  has  introduced  the  mother  as  256.     Parke,  B.,  in  Freeman  v.  Coolie,  2 

his  wife,  and  the  child  as  his  son,  will  not  Exch.  654,   663,  declares    "by  the  term 

be  permitted  afterwards  to  bastardize  it,  to  'wilfully,'  however,  in  that  rule,  we  must 

resist  a  claim  to  property.  understand,  if  not  that  the  party  repre- 

(?)  Greaves  v.  Key,  3  B.  &  Ad.  313  ;  resents  that  to  be  true  which  he  knows  to 
Heane  v.  Rogers,  9  B.  &  C.  577.  In  be  untrue,  at  least  that  he  means  his  rep- 
Pickard  t;.  Sears,  6  A.  &  E.  469,  per  resentation  to  be  acted  upon,  and  that  it  is 
Denman,  C.  J.  :  "  The  rule  of  law  is  clear,  acted  upon  accordingly  ;  and  if,  whatever 
that,  where  one  by  his  words  or  conduct  a  man's  real  intention  may  he,  he  so  con- 
wilfully  causes  another  to  Irelieve  the  ex-  ducts  himself  that  a  reasonable  man  would 
istence  of  a  certain  state  of  things  and  in-  take  the  representations  to  be  true,  and 
duces  him  to  act  on  that  belief,  so  as  to  believe  that  it  was  meant  he  should  act 
alter  his  own  previous  position,  the  for-  upon  it,  and  did  act  upon  it  as  true,  the 
mcr  is  concluded  from  averring  against  the  party  making    the    representation  would 


794 


THE   LAW   OF   CONTRACTS. 


[pari  n. 


of  evidence,  becomes,  in  such  a  case,  and  by  force  of  law,  mat- 
ter of  estoppel,  and   a  bar  to  all  question.     A  very  extended 


be  equally  precluded  from  contesting  its 
truth ;  and  conduct,  by  negligence  or  omis- 
sion, where  there,  is  a  duty  cast  upon  a, 
person,  by  usage  of  trade  or  otiicrwise,  to 
disclose  the  truth,  may  often  have  the 
same  eifect."  And  in  liawes  i\  Ivlarchant, 
1  Curtis,  136,  per  Cnrh's.  J. :  "To  consti- 
tute an  estO}ipel  in  jjcuh,  a  parry  must  liave 
designedly  made  an  admission  inronsist- 
ent  witli  tiie  defence  or  claim  which  he  pro- 
poses to  set  up,and  wJtiiiiis  l^iiowledgeand 
consent  another  party  must  iiave  so  acted 
on  tliat  admission  tliat  lie  will  be  injured 
by  allowing  the  admission  to  lie  disproveil; 
and  tliis  injury  must  be  coextensive  with 
the  estoppel."  Smith  c.  Schroeder,  U.  S. 
C.  C.  Rhode  Island,  21  Law  Rep.  7.39; 
Dyer  v.  Cady,  20  Conn.  5H3  ;  Cambridue 
Savings  Bank  r.  Littlelicid,  6  Gush.  iiu. 
Both  tlie  intention  to  influence  and  tlie 
actual  influence  must  be  made  out.  How- 
ard V.  Hudson,  2  Ellis  &  B.  1  ;  Patterson 
V.  Lytle,  11  Pcnn.  St.  53  ;  Calhoun  r.Riclr- 
ardson,  30  Conn.  210  ;  but  conductor  uther 
facts  may  amount  to  an  ndmission.  Doer. 
Groves,  10  (.i  B.  486;  Welland  Canal  p. 
Hathaway,  8  Wend.  480  ;  Dezell  v.  Odcll, 

3  Hill,  215,  and  see  note  (r),  infra.  The 
party  introducing  matter  of  csto])pel  must 
have  acted  on  the  faitli  of  the  representa- 
tion or  conduct  complained  of.  Lawrence 
V.  Lrowu,  1  Sold.  394;  Dezell  r.  Odcll, 
Welland  Canal  v.  Hathawa3%  and  Howard 
I'.  Hudson,  cited  above.    Trescott  i'.  Davis, 

4  Barb.  495  ;  W;illis  v.  Trucsdell,  6  Piclc. 
45.')  ;  Dewey  v.  Field,  4  Met.  381  ;  ^^'at- 
kins  V.  Pecl<,  13  N.  H.  360;  Hicks  c. 
Ciam,  17  Vt.  449.  Tlius  in  Fanell  v. 
Higley,  Hill  &  Denio,  87,  where  a  debtor 
informed  the  sheriff  tliat  goods  did  not  be- 
long to  liim,  but  tlie  sheritf  seized  them, 
the  debtor  was  not  alteiwards  estop]ied 
from  showing  they  were  bis  own.  In  Pl.an- 
igan  u.  Turner,  l' Black,  491,  it  was  Iv-ld, 
that  .1  respondent,  sued  in  admiralty  for 
the  rcjiairs  of  a  \'cssei,  cannot  denv  tiiat 
he  is  sole  owner  of  the  vessel,  if  tlic 
vessel  has  been  sold  by  tbe  order  of  an- 
other court,  and  he  has  (laimcd  and  re- 
ceived tlic  ]jnireeds  as  sole  owner;  and  in 
yi-eeinan  v.  Cooke,  2  E.\cli.  654,  it  was 
said,  that  as  no  leasonable  man  could 
have  acted  on  the  representation,  taken 
altogether,  there  ^vas  no  estO])pel ;  so 
where  an  admission  is  made  to  tliird  per- 
sons, without  intending  to  influence  the 
party  who  beard  and  acted  upon  it,  there 


is  no  estpppel.  Reynolds  r.  Lounsbury, 
6  Hill,  534;  Pierce  u.  Andrews,  6  Cush. 
4;  Barker  v.  Binningor,  14  N.  Y.  270. 
"  An  estoppel  of  tliis  kind  is  an  cfjuitalile 
abandonment  of  a  claim;  a  kind  of  per- 
petual disclaimer,  and  a  party  cannot  be 
covertly  led  into  it.  It  goes  upon  the 
gi'ound  of  the  obligation  resting  on  one 
owner  or  part-owner  to  disclose  the  true 
state  of  the  title  to  anothei-,  wlio  is,  or  who 
is  about  to  become,  interested  in  tlie  same 
thing.  And  the  party  to  be  affected  by 
the  estoppel  should  be  made  fully  aware 
of  the  interest  of  the  party  making  the 
inquiry,  or  that  the  declaration  is  going  to 
be  or  will  be  likely  to  be  relied  upon  by 
some  one."  Wooley  v.  Chamberlin,  24 
Vt.  270 ;  Copeland  'v.  Copeland,  28  Me. 
525;  Heane  v.  Rogers,  9  B.  &  C.  577  ; 
Pennell  v.  Hinman,  7  Barb.  644;  Terry 
!;.  Bissell,  26  Conn.  23  ;  but  the  case  must 
be  clearly  made  out.  Morris  v.  JMoore,  1 1 
Humph.  433.  Though  the  act  of  the 
])arty  alleging  matter  of  estoppel  must 
be  based  on  the  statements  or  conduct 
complained  of,  it  need  not  be  immediate 
and  contemporaneous.  The  statements 
or  conduct  will  operate  by  way  of  rela- 
tion and  by  estoppel  for  a  reasonable  time. 
Rowley  i".  Bigclow,  12  Pick.  307,  315; 
and  in  the  recent  case  of  Smith  v.  Schroe- 
der, U.  S.  C.  C.  Rhode  Island,  21  Law 
Rejiorfcr,  739,  during  a  treaty  for  the 
sale  of  certain  mills,  repiesentations  were 
made,  true  at  the  time,  as  to  tlie  machin- 
ery therein,  which  was  removed  before 
tbe  execution  of  the  ileed.  l*er  Curtis, 
J.  :  "  This  representation,  not  having  been 
willidrawn,  iiiu^t  be  taken  to  be  a  contin- 
uing representation,  and  operative  at  the 
■\ery  time  of  the  contract,  when  the  de- 
fendant knew  it  to  be  false,  and  must 
have  designed  to  mislead  the  plaintiff,  be- 
cause he  iiimsclf  had  |ireviously  removed 
the  articles."  Where  the  declarations  of 
one  jiarty  have  been  acted  on  we  have 
seen  they  are  conclusive,  but  if  by  tlie  de- 
clarations one  acquired  no  advantage,  nor 
tbe  other  sustained  injury,  there  is  no  es- 
tO|ipcl.  Wallis  I'.  Trucsdell,  6  Pick,  455. 
This  was  a  trespass  for  attaching  prop- 
ejty,  hut  on  the  principle  above  stated,  the 
l>laintifl' was  not  estopped  from  showing 
title  by  his  declarations  to  the  contrary 
made  at  the  time  of  the  attachment.  These 
estoppels  are  "  confined  to  their  legitimate 
purposj  of  preventing  one  man  from  being 
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application  is  now  made  of  this  rule,  and  a  great  variety  of 
subordinate  and  subsidiary  principles  may  be  drawn  from  the 
numerous  cases  in  which  this  application  is  made.  The  ne- 
cessity of  economizing  space  compels  us  to  refer,  for  them,  to 
the  notes,  in  which  we  present  some  of  the  many  illustrations 
of  this  rule,  which  modern  adjudication  supplies,  (r) 


injured  hy  the  wrongful  act  or  misrep- 
resentation of  anotlier.  But  wiicre  no 
injury  results  from  a  representation,  its 
discussion  belongs  to  tlie  forum  of  morals, 
and  not  to  the  judicial  tribimals."  Bitting 
&  Waterman's  Appeal,  1 7  Penn.  St.  21 1  ; 
Cole  V.  Bolard,  22  id.  4.31.  The  object  of 
the  estoppel  is  to  continue  tlie  parties  in 
the  same  relative  position  in  which  tlie  rep- 
resentation or  line  of  conduct  complained 
ofj  placed  them.  Copeland  v.  Copeland, 
28  Me.  .52.5.  Newton  v.  Liddiard,  12  Q.  B. 
925,  and  where  the  position  of  the  parties 
is  unchanged  there  is  no  estoppel.  Steele 
V.  Putney,  15  Me.  327.  Thus,  though  per- 
sons have  held  themselves  out  as  partners, 
one  of  them  may  sue  alone  and  sliow  the 
absence  of  a  partnership,  if  his  debtor  is 
in  no  way  prejudiced  thcreliy.  Kcll  v. 
Nainby,  10  B.  &  0.  20;  Parsons  v.  Cros- 
by, 5  Esp.  199.  See  also,  Brockbank  v. 
Anderson,  7  Man.  &  G.  295  ;  Poole  «. 
Palmer,  9  M.  &  W.  71.  So,  in  Hawes  v. 
Marchant,  1  Curtis,  136,  Curtis,  J.,  says  : 
"  He  was  silent  wlicn  he  should  have 
spoken,  and  lie  cannot  now  speak."  Smith 
V.  Smith,  30  Conn.  111.  And  in  Hcanc  c. 
Rogers,  9  B.  &  C.  577,  Baijleij,  J.,  declares 
a  party  is  at  liberty  to  prove  admissions 
were  mistaken  or  untrue,  and  is  not  estop- 
ped nor  concluded  by  them,  unless  an- 
otlier person  has  been  induced  by  them  to 
alter  his  condition.  Lewis  v.  Clifton,  U 
C.  B.  245 ;  Newton  o.  Liddiard,  s'l/im. 
And  where  the  admission  was  a  conven- 
ient assumption  between  the  parties,  and 
does  not  alter  their  position,  it  does  not 
estop.  Thus  where  one  procured  another 
to  admit  a  fact  to  answer  a  particular  pur- 
pose, he  may  not,  in  a  suit  against  that 
p.irty,  insist  on  it  as  conclusive.  Davis  v. 
Sanders,  11  N.  H.  259  ;  Pecker  v.  Hoit, 
15  id.  143;  Danforth  w.  Adams,  29  Conn. 
107.  In  Andendried  c.  Betteley,  5  Allen, 
382,  it  is  held,  that  an  assignment  under 
the  'insolvent  laws  does  not  vest  in  the  as- 
sin-nees,  property,  which  has  been  put  into 
the  hands  of  the  debtor  for  the  fraudulent 
p  irposo  of  giving  him  false  credit,  al- 
though some  of  his  creditors  may  have 
boen"defiauded  thereby. 


(r)  An  admission  of  the  contents  of  a 
written  document  by  a  party,  is  legal  evi- 
dence against  him,  not  to  supply  the  ab- 
sence of  the  instrument,  but  superseding 
the  necessity  of  any  evidence.  Slatterie 
V.  Pooley,  6  M.  &  W.  664;  Regina  v. 
BasinstolvC,  14  Q.  B.  611.  As  we  have 
seen,  the  doctrine  of  equitable  estoppels 
has  been  introduced  into  our  system  of 
jurisprudence  for  the  purpose  of  protect- 
ing one  party  from  loss  arising  from  the 
frand  or  negligent  conduct  of  another, 
and  there  is  hardly  a  limit  to  the  appli- 
cations of  the  principle.  Representations 
and  admissions,  or  a  course  of  conduct 
which  would  lead  a  reasonable  man  to 
infer  the  existence  of  certain  facts,  if  these 
liave  formed  the  basis  of  any  action,  con- 
stitute a  ground  for  estoppel.  Passive 
acquiescence  in  the  conduct  of  another, 
whether  in  deceiving  a  tliird  party,  or 
himself,  when  he  should  have  been  in- 
formed of  the  true  state  of  affairs,  estops 
equally  with  active  interference.  lie  who 
is  silent,  it  is  said,  when  conscience  re- 
quires him  to  speak,  shall  be  debarred 
from  speaking  when  conscience  requires 
him  to  be  silent.  Niven  v.  Belknap,  2 
Johns.  573  ;  Cambridge  Savings  Inst.  v. 
Littlefield,  6  Cusli.  210 ;  Queen  v.  L.  &  S. 
Railway,  10  A.  &  E.  3.  In  Freeman  v. 
Cooke,"2  Exch.  654,  Parke,  B.,  is  reported 
to  say ;  "  In  most  cases  to  which  the  doc- 
trine [of  equitable  estoppel]  is  to  be  applied, 
the  representation  is  such  as  to  amount  to 
the  contract  or  Ucense  of  tlie  party  making 
it."  Thus  George  v.  Clagett,  7  T.  R. 
359,  is  a  leading  case  for  the  doctrine,  that 
one  dealing  with  a  factor,  and  ignorant  of 
the  existence  of  a  piincipal,  shall  be  al- 
lowed to  set  off,  in  a  suit  by  the  princijial, 
demands  against  the  factor;  and  this  has 
since  been  followed.  Coates  v.  Lewes, 
1  Gamp.  444 ;  Taylor  v.  Kymer,  3  B.  & 
Ad.  320;  Sims  v.  Bond,  5  id.  389;  Piu- 
chell  V.  Salter,  1  Q.  B.  1 97 ;  Stackwood 
V.  Dunn,  3  Q.  B.  822.  So  where  one  of 
the  plaintiffs  was  a  sleeping  partner.  Sta- 
cey  V.  Decy,  2  Esp.  469  (n),  7  T.  R.  361 
(c).  So  a  person  suffering  himself  to  b© 
held   out  as   a  partner  in  a  firm  will  be 
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It  may  also  be  laid  down  as  a  very  general  rule,  that  where 
proceedings  between  parties,  even  of  a  public  nature,  and  in 


li  ible  like  a  partner.  Hicks  p.  Cram,  17 
Vt.  449.  But  where  there  is  knowledge  of 
the  re;il  state  of  iittiiirs,  the  rea.soii  and  the 
rule  uease.  Maanss  v.  Henderson,  1  East, 
o2.).  So  where  notice  is  criven,  before  the 
coiitrait  is  complete.  Moore  u.  Clcnicnt- 
6on,  2  Camp.  22.  Or  wliere,  fi'om  tlie  na- 
ture of  the  business,  knowledge  may  be 
prc^uincd.  Baring  v.  Corric,  2  B.  &  Aid. 
1.37.  Uf  the  same  character  is  the  I'ule 
laid  down  in  Gregg  v.  Wells,  10  A.  &  E. 
90,  and  in  Thompson  o.  Blauchard,  4 
Comst.  303,  that  a  party  ^^ilO  negligently 
or  culpably  stands  by  and  allows  atiotlier 
to  contract,  on  the  failh  and  understanding 
of  some  fact  ^\  liicli  he  can  contradict,  can- 
not dispute  that  fact  in  an  action  against 
the  person  whom  he  has  assisted  in  de- 
ceiving. Tims,  where  a  vendor  is  held 
out,  or  is  suffered  to  hold  himself  out,  as 
authorized,  the  owner  is  concluded.  Sie- 
phens  V.  Baird,  9  Cowen,  274  ;  Pickering 
V.  Busk,  1.5  East,  38.  The  authority  may 
be  inferred  from  tiie  conduct  of  tlie  owner. 
Dyer  v.  Pearson,  3  B,  &  C.  38.  In  Da- 
vis V.  Bradley,  24  Vt.  5.5,  a  l)ill  of  sale 
and  order  for  the  delivery  of  goods  was 
held  conclusive  on  one  party  ;  a  consign- 
ment to  vendee  and  drafts  on  account 
conclusive  of  a  sale;  and  a  receipt  by  one 
as  forwarding  merchant  concluded  him 
from  disputing  title.  See  also,  Bre\\ster 
V.  Baker,  16  Barb.  613;  Whitaker  v. 
Williams,  20  Conn.  'JS  ;  Cox  /.  Buck,  3 
Strol)h.  367.  Where  a  husband  had  re- 
cei^'cll  proceeds  of  wife's  choscs  in  aclioii, 
a  future  title  in  him  inures  to  his  as--ignee. 
Commonw^calth  v.  Shuman,  18  Penn  St. 
343.  In  Stephens  i'.  Baird,  the  plaintitl' 
pohited  out  and  recei])ted  to  a  sheriff  as 
the  property  of  a  debtor,  ]n-operty  in 
which  the  debtor  had  an  incli(jate  right 
only  ;  a  sale  followed,  and  by  these  ad- 
missions the  plaintiff  was  estopped  from 
showing  that  the  debtor's  intcicst  had 
never  ripened  into  title.  So  goods  attached 
as  property  of  another  were  rcccipicd  for 
by  the  owner,  by  reason  of  which  uo  other 
attachment  was  made;  and  the  owner  was 
estopiied  from  showing  his  title  in  an  ac- 
tion on  the  receipt.  Dewey  v.  Pield,  4  Met. 
381.  In  Dczell  u.  Odell,  3  Hill,  215,  a 
receipt  for  goods  attached  was  held  to 
be  an  estoppel  of  title,  but  if  given  tlirouuh 
fraud  or  mistake  there  uould  be  no  es- 
toppel. Thenoctrine  has  been  extended  to 
real  estate.     Hobbs  c.  Norton,  1  Vem.  Ch. 


136.  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  344,  declared,  as  an  established  equi- 
table doctrine,  that  if  a  man  knowingly 
though  ]->assively  suffers  another  to  pur- 
chase and  expend  money  on  land  under  an 
erroneous  opinion  of  title,  without  making 
known  his  claim,  ho  shall  not  be  permitted 
afterwards  to  exercise  his  legal  right 
against  such  person,  qui  tncet,  ronspiillri; 
videtnr ;  qui  potest  et  debet  vetare  jubet.  It 
is  an  act  of  fraud,  and  his  conscience  is 
bound  by  this  equitable  estoppel.  Storrs 
V.  Darker,  6  Johns.  Ch.  166;  Dixon  ['.Green, 
24  iMiss.  612  ;  Nixon  v.  Carco,  28  id.  414  ; 
Morlbrd  o.  Bliss,  12  B.  Mon.  255  ;  Sugden 
on  \\-n,lors,  1022,  n.;  Marshall  v.  Puree, 
12N.H.  127.  But  owner  must  be  charged 
with  knowledge  of  his  rights.  Watkins 
V  Peck,  13  id.  360;  Casey  v.  Inloes,  1 
Gill,  4.30,  And  intentionally  or  negligently 
encourage  the  purchase.  Morris  v.  Moore, 
1 1  Humph.  433  ;  Muse  v.  Letterman,  13  S. 
&  U.  167, 171.  But  whatever  is  sufficient 
to  put  a  purchaser  on  inquiry  is  a  notice  to 
liiin  of  the  owner's  title.  Epley  v.  Withe- 
row,  7  Watts,  163.  Nor  ettn  this  estoppel 
aii^e  where  all  the  parties  are  acquainted 
with  the  true  state  of  the  title.  Wilton  v. 
Harwooil,  23  Jle.  131.  And  in  E.  I.  Co. 
r.  Vincent,  2  Atk.  83,  it  was  said,  that  if  a 
man  sutFcrs  another  to  build  on  his  ground 
without  setting  up  a  right  until  afterwards, 
the  court  will  obiiee  him  to  permit  quiet 
enjoyment.  A  tenant  under  a  defective 
lea^e  is  protected.  Stiles  v.  Cowper,  3 
Atk.  692,  Story's  Equitv  Jur.  ^  388,  389  ; 
Hall  0.  Either,  9  Barb.  I",  31  ;  Hamilton  r. 
Hamilton,  4  Barr,  193;  Lord  Mimsfuld, 
quoted  in  licx  v.  Butterton,  6  T.  R.  554. 
ISut  the  bad  faith  of  the  owner  must  be 
m.ade  out.  Dann  o.  Spurrier,  7  Vcs. 
231.  Nor  does  the  dociiino  apply  to  en- 
croachments on  land  where  the  title  is 
known.  Gray  ;:.  Bartlett,  20  Pick.  186. 
But  these  remedies  are  to  be  sought  only 
in  equity,  except  in  jurisdiction's  where 
no  chancery  courts  or  powers  obtain. 
Thus,  in  S'wick  v.  Scars,  1  Hill,  17,  a 
court  of  law  refused  to  apply  the  doctrine 
of  estoppel,  where  an  owner  not  only 
stood  by  but  encouraged  a  sale,  and  de- 
clared the  title  good.  And  it  is  always 
stated,  that  the  legal  title  is  not  lost,  but  a 
court  of  equity  will  not  permit  the  owner 
to  prejudice  an  innocent  party  by  assert- 
ing it.  This  restraint  is  adapted  to  the 
nature  of  each  case,  and  the  extent  of  the 
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which  the  State  is  interested,  have  been  allowed  to  mature,  the 
acquiescence    of  parties   estops   them  from  subsequent   inter- 


fraud.  In  case  of  purchase  the  vendee 
may  be  secured  in  the  full  benefit  of  it. 
Kivcn  V.  Belknap,  2  Johns,  ,573 ;  and 
(since  the  amalgamation  of  law  and  equity 
in  New  York),  Hall  v.  Fisher,  9  Barb. 
17.  A  parol  agreement  to  purchase,  and 
improvements  made  in  relation  thereon, 
may  entitle  to  specific  performance.  Pavk- 
hm-st  V.  Van  Cortlandt,  14  Johns.  I.t; 
Carpenter  v.  Stilwell,  12  Barb.  128. 
Where  a  wall,  by  mistake  of  builder  and 
fraud  of  laud-owner,  encroaches  beyond 
the  line,  it  will  be  protected,  or  the  claim- 
ant be  saddled  with  the  expenses  of  its 
^removal.  A  court  of  law  may  construe 
such  acquiescence  into  a  license,  but  no 
title  passes  thereby.  Miller  v.  Piatt,  5 
Duer,  272.  Where  one  knew  that  lii.s 
.and  would  be  flooded  by  a  dam  which  ho 
assisted  in  building,  it  is  evidence  of  li- 
cense, but  not  conclusive  as  an  estoppel 
to  prevent  an  action  for  flowage.  Batch- 
elder  V.  Sanborn,  4  Foster,  474.  But  see 
West  V.  Tilghman,  9  Ired.  163;  Danley 
V.  Rector,  5  Eng.  211  ;  McPherson  v. 
Walters,  16  Ala.  714,  where  the  whole 
doctrine  of  estoppel  by  acquiescence  at  a 
sale  is  repudiated,  and  the  parties  turned 
over  to  equity  for  relief.  Where  the 
owuers  of  adjoining  lots  of  land  settle 
and  establish  a  division  line  by  parol 
agreement,  and  that  agreement  is  exe- 
cuted, the  line  shall  not  be  disturbed, 
though  it  afterwards  appear  that  it  is  not 
the  true  line  according  to  the  paper  title, 
especially  after  long  acquiescence.  Eock- 
well  V.  Adams,  6  Wend.  467 ;  McCor- 
mick  V.  Barnum,  10  id.  104;  Dibble  v. 
Rogers,  13  id.  .536  ;  Lindsay  v.  Springer, 
4  Harring.  (Del.),  547 ;  Avery  i'.  Baum, 
Wright,  576 ;  Chew  v.  Morton,  10  Watts, 
321  ;  Thompson  v.  McFarlaijd, .  6  Barr, 
478;  Kellogg  v.  Smith,  7  Cush.  375;  Gil- 
christ V.  McGee,  9  Yerg.  455  ;  Missouri  v. 
Iowa,  7  How.  660 ;  Whitehouse  v.  Bick- 
ford,  9  Foster,  471.  See  contra,  Crowell 
V.  Bebee,  10  Vt.  33;  Colby  v.  Norton,  19 
Me.  412.  But  in  Rangely  v.  Spring,  28 
Me.  127,  and  Taylor  v.  Zepp,  14  Mo. 
482,  such  doctrine  is  declared  to  be  no 
departure  or  violation  of  the  statute  of 
frauds,  and  in  Boyd  v.  Graves,  4  Wheat. 
513,  tliat  it  is  not  in  the  statute.  Prominent 
among  estoppels  is  that  which  precludes  a 
tenant  from  denying  the  title  of  the  land- 
lord under  whom  he  entered,  and  from 
setting  up  a  paramount  title  in  himself  or 


another.  Doe  v.  Smythe,  4  M.  &  S.  347  ; 
Doe  i\  Wiggins,  4  Q.  B.  367 ;  Doe  v. 
Foster,  3  C.  B.  215;  Sharpe  v.  Kelley, 
5  Denio,  431 ;  Oakes  v.  Munroe,  8  Cush. 
282;  Henley  v.  Bank,  16  Ala.  552  ;  Pupe 
V.  Harkins,  id.  321  ;  Mclntire  v.  Patton, 
9  Humph.  447 ;  Cooper  v.  Smith,  8  Watts, 
536.  This  depends  upon  the  tenant's 
agreement,  express  or  implied,  that  he 
will  at  some  time  or  in  some  event 
surrender  the  possession.  Oslerhout  v. 
Sliocmaker,  3  Hill,  513.  Estoppel  applies 
wliercver  one  party  is  let  into  possession 
by  another.  Doe  v.  Foster,  supra.  An 
unknown  landlord  is  protected  where  the 
premises  are  let  by  an  agent.  Fleming  v. 
Gooding,  10  Bing.  549.  The  nileappliet 
to  all  in  privity  with  the  landlord.  Ren- 
nio  V.  Robinson,  1  Bing.  147  ;  Blantin  i'. 
Whilaker,  11  Humph.  313.  And  the  ten 
ant's  assij^nces  are  equally  bound.  Jack 
son  V.  Da^is,  5  Cowen,  123.  As  is  even 
an  adverse  party  let  in  by  the  tenant.  Doe 
!■.  Mills,  1  Moody  &  R.  385.  And  in  Doe 
I'.  Baytup,  3  A.  &  E.  1 88,  a  hostile  party, 
who,  obtaining  posses.sion  by  license,  set 
up  his  adverse  claim,  was  estopped.  But 
a  tenant  may  show  the  landlord's  title 
expii-ed,  which  is  not  a  denial  of  title,  but 
an  avoidance  by  matter  ex  post  facto.  Hop- 
C]-aft  It.  Keys,  9  Bing.  613  ;  Doe  u.  Bar- 
ton, 11  A.  &  E.  307.  And  estoppel  ex- 
pires with  the  term.     Bayley  v.  Bradley, 

5  C.  B.  396;  Eyerss  v.  Fanvell,  9  Barb. 
615;  Horner  t'.  Lec<-4s,  1  Duteher,  106; 
Knbwlcs  V.  Maynard,  13  Met.  3.52 ; 
Pierce  v.  Brown,  24  Vt.  165.  So  where 
there  has  been  ouster.  Morse  v.  Goddard, 
13  Met.  177.  And  title  prior  to  tenancy 
may  be  disputed.     Doe  v.  Powell,  1  A. 

6  E.  531.  And  where  the  landlord  insists 
that  the  lease  is  void,  the  tenant  may  set 
up  an  outstanding  term.  Egremont  v. 
Langdon,  12  Q.  B.  711.  Payment  of 
rent  is  an  acknowledgment  of  title  wliich 
will  estop.  Cooper  v.  Blandy  1  Bing. 
N.  c.  45;  Gouldsworth  v.  Knights,  11 
M.  &  W.  337.  Unless  it  was  made  through 
mistake  or  other  rebutting  circumstances, 
Rogers  v.  Pitcher,  6  Taunt.  202 ;  Fenner 
V.  Duplock,  2  Bing.  10  ;  Claridge  v.  Mac- 
kenzie, 4  Man.  &  G.  143;  Doe  v.  Barton, 

11  A.  &  E.  307.  And  acceptance  binds 
the    landlord.      Pennington    v.  Taniere, 

12  Q.  B.  998.  The  same  relation  exists 
between  a  trustee  and  a  cestui  que  trust. 
Wedderburn  v.  Wedderburn,  4  Mylne  & 
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ference.  (s)  Still  more  is  this  the  case  where  the  proceedings 
are  between  private  persons  only,  and  there  was  sufficient  op- 
portunity to  arrest  them ;  (t)  and  gross   negligence  is   equiva- 


0.  41  ;  Pinkston  v.  Brewster,  14  Ala. 
31.) ;  Hovenden  u.  Anneslcy,  2  Sch.  &  L. 
607.  Between  moitgagor and  mort(:a;iec. 
Doe  i:  Virkers,  4  A.  &  E.  78i2 ;  Ilall  v. 
Surtees,  5  B.  &  Aid.  fi«7.  Principal  and 
aj^ent.  Os<>:()od  c.  Niehols,  5  Gray,  420 ; 
Collins  V.  Tillou,  26  Conn.  .368.  Vendor 
and  vendee.  Doc  v.  Ed^ar,  2  Bins  n. 
c.  +98  ;  Upsliaw  v.  McBride,  10  B.  Mon. 
20:^.  Where  a  party  nses  an  invention 
by  permission  of  tlie  patentee,  he  is  estop- 
ped from  denying  tlie  validity  of  the  let- 
ters patent.  Laws  v.  Pur.:er,  (i  Ellis  &  B. 
930.  But  this  has  been  denied.  Bliglit 
V.  Rocliester,  7  Wheat.  .).3:i,  548  ;  Watkins 
V.  Ilolman,  16  Pet.  25  ;  Osterhout  v. 
Shoemaker,  3  Hill,  513  ;  Page  v.  Hill,  11 
Mo.  149.  Where  one  accepts  a  benefi- 
cial interest  under  a  will,  he  is  precluded 
from  setting  up  any  title  or  claim  in  him- 
self whereby  any  of  the  provi.siun-;  of  the 
will  may  be  defeated.  Bcncilict  r.  Mont- 
gomery^ 7  Watts  &  S.  238;  Smith  v. 
Guild,  34  Me.  443  ;  Denn  v.  Cornell,  3 
Johns.  Cas.  174;  Hook  v.  Hook,  13  B. 
Mon.  526.  But  see  Fitz  y.  Cook,  5 
Cusli.  596.  Where  a  tenant  accept^  a 
new  lease  or  other  conveyance  inconsist- 
ent with  his  prior  lea-.e,  it  is  a  surrender 
of  the  latter  by  Ojicration  of  law,  even 
though  the  new  lease  be  for  a  shorter 
term.  Bac.  Abr.  Leases,  S.  2 ;  Koe  /■. 
Archbishop,  6  East,  Sli  ;  Burnett  /-.  Scrib- 
ner,  16  Barb.  621.  And  where  tlieri'  is  a 
parol  agreement  to  surrender,  which  is 
within  the  statute  of  frauds,  if  it  is  acted 
upon  by  the  reijntry  of  the  landlord,  the 
parties  will  be  estopped  from  denying  the 
surrender.  Grimmnn  v.  Leggc,  8  15.  & 
C.  324  ;  Dodd  v.  Aeklom,  7  Scott,  n.  ii. 
415.  But  there  mu^t  be  a  change  of  pos- 
session. Johnstone  «.  Iliuldlcston,  4  B. 
&.  C.  922  ;  Doe  u.  Wood,  14  iM.  &  W. 
082 ;  MoUctt  ,!.  Brayne,  2  Camp.  103. 
Such  agreement,  howe\Tr,  may  bo  a  de- 
fence in  an  action  for  rent.  Gore  v. 
^y right,  A.  &  E.  118.  And  if  the  now 
lease  f.iil  to  pass  an  interest  it  is  not  a 
surrender.  Doe  v.  Poole,  11  Q.  B.  713. 
In  Thomas  v.  Cook,  2  B  &  Aid.  119,  a 
tenant  underlet  to  a  third  party,  who  was 
accepted  by  the  landlord,  with  the  assent 
of  the  tenant ;  this  was  held  a  valid  sur- 
render of  the  original  tenant  interest,  and 
a  defence  against  the  hmdlord   elaimlug 


rent.  This  case  was  controverted  in  Ly- 
on V.  Reed,  13  M.  &  W.  285'  but  affirmed 
in  Nickels  v.  Aiherstone,  10  Q.  B.  944. 
See  also,  Schic'ITclin  v.  Carpenter,  15 
Wend,  400,  ante,  vol.  1,  509  (/r).  But 
the  intention  of  the  parties  must  he 
clearly  made  out.  Bre;ver  v.  Dyer,  7 
Cn^h.  3'>7.  A  similar  practice  where 
leases  have  not  been  registered  obtains  in 
some  New  England  States.  4  Greenl. 
Cruise,  8,  ii.  (1). 

(s)  Tims,  citizens  omitting  to  make 
olijection  to  a  petition  for  public  improve- 
ments when  there  was  opportunity  to  do 
so,  are  thereby  estopped  from  objecting  to 
the  action  taken  on  the  petition.  People 
a.  Rochester,  21  Barb.  656.  So  of  a  dedi- 
cation of  property  to  public  uses.  Cincin- 
nati !'.  White,  6  "Pet.  431. 

[t]  Thus  a  party  was  barred  by  say- 
ing his  natnc  was  John,  when  interrogated 
before  a  process  issued  against  him  in  that 
name.  I'rice  v.  Harwood,  3  Camp.  108. 
In  an  action  for  reentry  in  default  of  a 
distress,  the  defendant  was  concluded  bv 
admitting  there  was  no  property  liable  to 
distress.  Prc-byterian  Congr.  v.  Williams, 
9  Wend.  147.  An  execution  having  been 
levied  on  the  hind  of  defendant's  reputed 
wife,  he  was  estopped  from  showing  the 
marriiigc  to  be  within  the  prohibited 
degrees.  Divoll  i\  Leadbetter,  4  Pick. 
220 ;  Waller  r.  Drakeford,  1  Ellis  &  B. 
749.  So  judgment  creditors,  by  assenting 
to  a  conveyance,  are  concluded  from 
asserting  their  lien.  Doub  i\  Ma^on.  2 
Md.  380.  It  is  Avell  settled,  if  an  obligor 
induce  a  per.son  to  take  an  assignment  of 
a  note  or  bond,  by  admitting  the  justice  of 
the  debt  or  declaring  be  has  no  defence, 
he  cannot  afterwards  deny  it  to  the  preju- 
dice of  the  .issigiiee.  Uut  unless  the 
assignee  \\ould  be  prejudiced  by  having 
pirt(.'d  with  value,  there  c;ui  be  no  estoppel. 
Wciver  V.  Lvuch,  25  Penn.  St.  449; 
Sloan  r.  U.  'r.  &  M.  Co.  6  Blackf.  175; 
Croat  0.  Dc  Wolf,  1  R.  I.  393  ;  Truseott 
V.  Davis,  4  P.  irb.  495  ;  Piatt  o.  Squire,  12 
Met.  494;  Davis  v.  Thomas,  5  Leigh,  1. 
A  corporation  which  has  entered  upon  its 
api)ropriate  functions,  cannot  object,  in  an 
action  against  it,  that  legal  provisions  con- 
cerning it  have  not  been  complied  with. 
Commonwealth  v.  Worcester  T.  Co.  3 
Pick.  327  ;  nor  can  a  member  make  such 
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lent  in  its  conclusive  effect,  to  active  conduct,  (u)  So  if  a  per- 
son by  actual  expressions  or  by  a  course  of  conduct,  so  appears, 
that  another  may  reasonably  infer  the  existence  of  an  agree- 
ment or  license,  and  the  other  acts  upon  that  inference,  whether 
the  former  intends  that  he  shall  do  so  or  not,  the  person  so  ex- 
pressing or  conducting  himself  cannot  afterwards  deny  or  resist 
the  reasonable  inference  to  be  drawn  from  his  words  or  con- 
duct, (v) 

It  must  be  obvious,  however,  that  the  doctrine  of  estoppel 
can  go  no  further,  than  to  preclude  a  party  from  denying  that 
he  has  done  that  which  he  had  power  to  do.  (w)  The  whole 
law  of  estoppel  may  seem  to  rest  only  on  the  ground,  that  the 
law  wiU  not  permit  a  party  to  profit  by  his  own  fraud ;  and 


objection.  Chester  Glass  Co.  v.  Dewey, 
16  Mass.  94.  Where  a  mortgage,  note  or 
other  instrument,  is  given  to  a  corporation 
as  such,  the  party  giving  it  is  estopped 
fi-om  denying  the  existence  of  the  corpora- 
tion. Angell  &  Ames  on  Corp.  ^  635 ; 
Dutchess  Co.  V.  Davis,  1-t  Johns.  2.3S ; 
Searsburgh  T.  Co.  v.  Cutler,  36  Vt.  315. 
A  party  contracting  with  another  as  a  cor- 
poration is  estopped  to  deny  the  legal 
existence  of  such  corporation.  Worcester 
M.  I.  V.  Harding,  1 1  Cush.  285.  Seecmtra, 
Welland  Canal  v.  Hathaway,  8  Wend. 
480.  If  the  maker  of  a  note,  at  its  matu- 
rity, deliver  to  an  agent  another  note  to 
be  used  in  renewal  thereof,  and  the  holder 
refuses  to  accept  the  same  in  renewal,  but 
takes  it  as  collateral,  and  then  uses  it  as 
his  own  by  procuring  it  to  be  discounted, 
he  is  estopped  to  say  that  he  did  not  ac- 
cept it  for  the  purpose  for  which  it  was 
given  ;  and  after  paying  the  same,  may 
maintain  an  action  upon  it,  although  ho  has 
afterwards  refused  to  deliver  up  the  original 
note  to  the  maker.  Dewey  v.  Bell,  5  Al- 
len, 165.  In  Forsyth  v.  Day,  46  Me.  176, 
it  was  held,  that  where  the  apparent  maker 
of  a  note  upon  its  presentment  for  payment 
indulges  in  language  or  acts  calculated  to 
induce  a  reasonable  belief  that  the  note  was 
genuine,  although  he  may  not  be  regarded 
as  adopting  the  note  as  his  own,  still  will 
be  estopped  from  denying  his  liability 
thereon,  if  the  holder,  acting  upon  the  be- 
lief thereby  created,  has  suffered  damage. 
(m)  "Any  culpable  conduct,  by  which 
the  relation  of  the  parties  to  the  property 
U  completely  altered,  will  have  the  same 


effect  "  as  fraud.  Denman,  C.  -T.,  in  Coles 
V.  Bank  of  England,  10  A.  &  E.  437, 452. 
In  tliat  case  an  action  was  brought  for  a 
portion  of  stock  held  by  testatrix,  which 
had  been  fraudulently  transfen'ed ;  this  was 
successfully  resisted,  on  the  ground,  that 
though  there  was  no  knowledge  of  tlie 
fraud,  the  stockholder  had  the  means  of 
knowledge,  and  was  guilty  of  gross  negli- 
gence in  receiving  the  diminished  divi- 
dends without  objection. 

[v)  Cornish  v.  Abington,  4  H.  &  N.  549. 

(tu)  Tims,  a  corporation  may  show  its 
incapacity  for  a  certain  contract  or  course 
of  action.  In  Lowell  v.  Daniels,  2  Gray, 
161,  the  question  was,  whether  a  married 
woman  may  be  barred  by  an  estoppel  in 
pais.  Per  Thomas,  J.  :  "  This  doctrine 
of  estoppel  in  pais  would  seem  to  be  stated 
broadly  enough,  when  it  is  said  that  such 
cstojipel  is  as  effectual  as  the  deed  of  the 
party.  To  say  that  one  may  by  acts  in 
pais,  by  admission,,  by  concealment,  or  by 
silence,  in  effect  do  what  could  not  be 
done  by  deed,  would  be  practically  to  dis- 
pense with  all  the  limitations  the  law  has 
imposed  upon  the  capacity  of  infants  and 
married  women."  Brown  v.  McCune,  5 
Sandf  224.  There  cannot  be  an  estoppel 
to  show  a  violation  of  a  statute,  even  to 
the  prejudice  of  an  innocent  party.  Stead- 
man  V.  Duhamel,  1  C.  B.  888.  Legal 
incapacity  cannot  be  removed  by  fraudu- 
lent representations,  nor  can  there  be  an 
estoppel  involved  in  the  act  to  which  the 
incapacity  relates,  that  can  take  away  that 
incapacity.  Keen  v.  Coleman,  39  Peun. 
St.  299. 
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upon  fraud,  actual  or  constructive,  most  of  the  cases  do  certainly 
rest.  But  it  is  also  true,  that  if  one,  in  honest  error,  asserts  that 
which  is  not  true,  and  makes  the  assertion  for  the  purpose  of 
influencing  a  party,  who  acts  upon  and  trusts  to  the  assertion 
in  good  faith,  he  that  made  the  mistake,  shall  not  be  permitted 
to  correct  it  for  his  own  benefit,  and  to  the  injury  of  the  inno- 
cent party,  who  was  deceived  by  his  assertion,  (x)  The  Supreme 
Court  of  the  United  States  has  held  that  a  municipal  corpora- 
tion wliich  issues  bonds  purporting  on  their  face  to  be  issued  in 
conformity  with  a  statute,  is  estopped  from  denying  that  fact 
when  they  have  been  put  into  the  market,  (y)  However  equally 
innocent  the  assertor  may  have  been,  the  falsehood  asserted  was 
a  wrong  done  to  the  other  party.  It  is  possible  that  the  estop- 
pel might  in  such  a  case,  be  overcome,  by  the  assertor  showing 
that  he  was  deceived  by  circumstances  which  entirely  justified 
his  belief,  and  that  his  ow^n  neghgence  in  no  way  cooperated  to 
produce  the  error.  It  is  in  reference  to  questions  of  this  kind, 
that  it  has  been  said,  that  he  who  asserts  what  he  does  not  know 
to  be  true,  stands  upon  the  same  footing,  with  him  who  asserts 
what  he  knows  to  be  false  ;  a  principle  which  we  cannot  admit, 
as  we  elsewhere  state,  without  important  qualification,  (z) 

{x)  See  note  {(j),  supra.  In  Ilowaifl  v.  able  man  would  antkipate  no  action  from 
Hudson,  2  Ellis  &  B.  1,  tW/)////.r//,  C.  J.,  it,  there  is  such  an  absence  of  the  first  ele- 
states  the  rule,  that  the  partj'  setting  up  ment  bf  cstop|jel,  that  none  is  raised, 
such  a  bar  to  the  reception  of  trutli,  must  though  another  is  in  fact  induced  to  act 
show  both  that  there  was  a  wilful  intent  upon  it.  Thus,  where  admissions  were 
to  make  liim  act  on  the  faith  of  the  rcjire-  made  to  third  persons,  Regina  «.  Amber- 
sentation,  and  that  ho  did  so  act.  And  if  gate,  &,c.  R.  Co.  1  Ellis  &  B.  372  ;  Pen- 
the  party  induce  anotlier  to  act  by  misrcp-  nell  v.  Hinman,  7  Barb.  644,  and  notes  (q) 
rescutations  innocently  made,  he  must  yet  and  (r)  supra;  nor  where  the  admission 
bear  the  injury.  Tlius,  in  Waller  v.  sought  to  be  set  up  was  an  answer  to  an 
Drakeford,  1  Ellis  &  B.  749,  a  woman's  incidental  question.  Pierce  v.  Andrews, 
goods  were  sold  to  an  innocent  party,  with  6  Cush.  4.  In  that  case  an  execution 
iter  concurrence,  l)y  a  man  to  whom  slie  creditor,  without  disclosing  his  purpose, 
supposed  slie  was  mairicd,  and  on  discov-  obtained  an  admission  that  a  horse  in 
cring  her  mistake  flic  was  precluded  from  plaintiff's  possession  was  the  property  of 
disjuiting  tliG  sale.  Sn  in  Wells  v.  Pierce,  liis  debtor,  and  a  seizure  was  thereupon 
7  Easter,  .^0.3,  an  owner  was  concluded  by  made  ;  but  the  plaintiff  was  not  precluded 
a  sale  which  he  had  induced  another  to  from  showing  that  the  horse  was  his  own. 
make,  although  at  the  time  he  was  igno-  So  members  of  a  corjioration,  acting  in- 
fant of  his  own  interest.  See  also.  How-  noccntly,  are  not  personally  estopped  from 
ard  V.  Tucker,  1  B.  &  xVd.  712;  Doc  !'.  asserting  their  private  rights.  Perry  v. 
Lambly,  i  Esp.  63,'i  ;  Carues  r,  Eield,  2  Worcester,  6  Gray,  544. 
Ycates,  241.  But  see  Steele  «.  Putney,  1 .3  (y)  Moran  v.  Miami  Commissioners,  3 
Me,  327.     But  if  the  conduct  or  rcprcscn-  Black,  722. 

tation  be  not  intended  as  an  inducement         (c)  Lobdell  «.  Baker,  1  Met.  193  ;  Phila. 

to  another  to  act,  or  be  such  that  a  reason-  W.  &  B.  R.  R.  Co.  u.  Howard,  13  How. 
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The  difficulty  attending  this  class  of  estoppels,  may  be  stated 
thus.  Is  it  necessary  that  there  shall  be  some  default  of  duty, 
by  act  or  neglect,  as  a  ground  for  the  estoppel.  We  are  not  will- 
ing to  admit,  that  a  person  entirely  innocent,  in  a  moral  point 
of  view,  may  not  be  bound  by  his  acts  or  sayings,  where,  if  he 
be  not  bound,  he  will  be  permitted  to  cast  an  injury  upon  some 
one  as  innocent  as  he  is,  but  who  has  been  misled  merely  by  a 
justifiable  confidence  in  what  was  said  or  done  to  him  with  the 
intent  that  he  should  rely  upon  it.  (a)  But  where  this  confidence 
and  dependence  were  not  expected,  and  still  more  where  they  do 
not  exist,  we  apprehend  that  an  estoppel  must  be  founded  upon 
fault.  The  whole  doctrine  of  estoppels  in  pais  originated  in 
courts  of  equity,  and  passed  from  them  into  courts  of  law ;  and 
the  doctrine  of  equity  is  often  asserted  in  respect  to  them, 
by  courts  of  law ;  (b)  and  where  there  is  no  violation  or  neglect 
of  duty,  of  any  kind,  we  apprehend  that  it  must  be  a  very 
strong  case  which  comes  within  the  law  of  estoppel,  (c) 


307,336,  per  Curtis,  J. :  "  When  a  party  as- 
pens what  he  knows  is  false,  or  does  not 
know  to  be  true,  to  another's  loss  and  his 
own  gain,  he  is  guilty  of  a  fraud  ;  a  fraud 
in  fact,  if  he  knows  it  to  he  false ;  fraud 
in  law,  if  he  does  not  know  it  to  ho  true." 
But  the  applications  of  the  rule  will  be 
found  to  bear  the  qualifications  in  vol.  1, 
p.  66. 

(a)  Newman  v.  Edwards,  34  Penn.  St. 
3-2  ;   Water's  Appeal,  3.5  Penn.  St.  .523. 

(/;)  Thus  in  Welland  Canal  v.  Hatha- 
way, 8  Wend.  480,  Nelson,  J.,  limits  estop- 
pels to  cases  where  a  party,  "  in  good 
conscience  and  honest  dealing,  ought  not 
to  be  permitted  to  gainsay  "  his  own  acts 
or  admissions. 

(e)  We  apprehend  that  this  is  the  doc- 
trine of  Downs  0.  Coojier,  2  Q.  B.  256, 
quoted  ante,  in  note  (7),  as  qualifying 
Pickard  v.  Sears,  6  A.  &  E.  469.  I'er- 
haps,   however,   no    cases    illustrate    this 

VOL.  II.  !}\ 


principle  better  than  B.  &  W.  Railroad 
Co.  V.  Sparhawk,  5  Met.  469,  and  Brewer 
!•.  B.  &  W.  liailroad  Co.  5  Met.  478. 
These  cases  are  in  sulistance  as  follows. 
A  and  B  own  adjoining  land  ;  they  desire 
to  establish  a  divisional  line  liciwecn  thcni, 
and  by  parol  agree  on  such  a  line  ;  B  sells 
to  C  ;  before  the  sale,  A  informs  C,  orally, 
that  he  claimed  only  to  that  agreed  line; 
and  after  the  sale  (J  made  exj")ensive  im- 
])rovemcnts  on  the  land,  up  to  the  line, 
witli  the  knowledge  of  A,  who  expressed 
no  dissent  and  made  no  objection.  After 
all  this,  A  discovered  that  this  was  not 
the  true  line,  and  that  B  had  been  in  pos- 
session of  land  really  belonging  to  A,  and 
that  C,  as  grantee  of  B,, now  held  this 
land.  A  brings  his  action  for  this  land, 
and  was  permitted  to  recover  it,  not  l>eing 
estopped  by  what  he  had  said  or  done,  as 
it  arose  from  a  mere  mist.ike,  without 
fraud  or  negligence. 


END   OF   VOL.   11. 
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